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PREFACE. 

The Convention directed its Committee on Rules and Procedure to 

publish a report of the Debates. At the request of the Committee its 

ranking member undertook the oversight of preparation and pub- 

lication. He was of the belief that the convenience of legislators, 

lawyers, historians, students, and others who might have occasion to 

consult the report would be subserved by departing from the custom- 

ary method of arrangement, which has been purely chronological, 

strictly consecutive. Under that method it is often hard to find all 

that has been said on any given topic; and there must be much waste 

of time in the use of the index, with some degree of uncertainty as to 

the result of search. Therefore it was determined to make the ar- 

rangement topical, with the attempt to group allied topics and to 

secure a sequence in general conformity with the order followed in the 

Constitution itself. If this occasionally brings comment or allusion in 

. advance of the subject thereof, it is hoped that any inconvenience will 

be more than offset by the advantages of systematic arrangement. 

The directions given by the Convention permitted the omission of 

so much of the debate as related to matters of procedure, and only 

* that has been retained which is necessary to an understanding of the 

main argument, or throws desirable light on the circumstances of the 

discussion. In case any reader should have occasion to determine 

whether relevant matter of consequence does not here appear, he may 

consult the verbatim transcript of the stenographic notes, which has 

been filed in the State Library. 

After the first session (June-November, 1917) it seemed desirable to 

publish at once the debate on the Initiative and Referendum. This 

was of suitable length for a volume by itself; and with the hope that. 

it might prove to be in logical order as Volume II., Chapter XVI.,. 

was so printed. The course of debate in the following session (June- 

August, 1918) has made it possible to devote Volume I. in the main to 

topics concerning the Bill of Rights, with the probability that the 

£3,007 



iv PREFACE. 

final volume (or volumes) will chiefly comprise discussion of topics 

relating to the Frame of Government. 

A condensed.record of the treatment of each topic is prefixed to the 

report of its debate. For the lists of Yea and Nay votes and the full 

record of collateral procedure, the Journal may be consulted. 

It is fitting that credit should be here given to those who have 

shared in the preparation of these volumes. The stenography was the 

work of Frank H. Burt, Arthur T. Lovell, and William L. Haskel, 

expert in their art, accurate and prompt in performance. The editing 

has been done by William H. Sanger, Assistant Clerk of the Senate, 

journalist by training, diligent and skilful in carrying through an ex- 

ceptionally intricate and arduous task. The indexing (except of the 

second volume) was intrusted to David M. Matteson, specialist in 

applying scientific methods to such effort. The printing presented 

unusual problems, by reason of the topical arrangement, which re- 

quired keeping a great deal of matter in type, pending completion of 

the debate on the various topics, and it was fortunate that there were 

at command such facilities as those of the State printers, the Wright 

& Potter Printing Co., who heartily codperated in accomplishing the 

ends desired. 

ROBERT LUCE, 

For the Committee on Rules and Procedure. 
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PROVISION FOR THE CONVENTION. 

The General Court of 1916 made provision for the Constitutional Convention 

in Chapter 98 of the General Acts of that year. The Act was as follows: — 

An ACT TO ASCERTAIN AND CARRY OUT THE WILL OF THE PEOPLE RELATIVE TO THE 

CALLING AND HOLDING OF A CONSTITUTIONAL CONVENTION. 

Be it enacted by the Senate and House of Representatives in General Court assembled, 
and by the authority of the same, as follows: 

Section 1. For the purpose of ascertaining the will of the people of the Com- 

monwealth with reference to the calling and holding of a Constitutional Convention, 

the Secretary of the Commonwealth shall cause to be placed on the official ballot to 

be used at the next annual State election the following question: — ‘‘Shall there be a 
Convention to revise, alter or amend the Constitution of the Commonwealth?” 

The votes upon said question shall be received, sorted, counted, declared and trans- 

mitted to the Secretary of the Commonwealth, laid before the Governor and Council, 

and by them opened and examined, in accordance with the laws relating to votes for 
State officers so far as they are applicable. The Governor shall, by public proclama- 

tion, on or before the first Wednesday in January next, make known the result by 

declaring the number of votes in the affirmative and the number in the negative; and 
if it shall appear that a majority of said votes is in the affirmative, it shall be deemed 

and taken to be the will of the people that a Convention be called and held to revise, 

alter or amend the Constitution, and in his proclamation the Governor shall call upon 
the people to elect delegates to the Convention, at a special election to be held in all 

the cities and towns of the Commonwealth on the first Tuesday in May in the year 
nineteen hundred and seventeen. 

Section 2. The number of delegates to be elected to the Convention shall be 
three hundred and twenty, of whom sixteen shall be elected at large, sixty-four by the 

sixteen congressional districts, to wit, four by each district, and two hundred and 

forty by the legislative representative districts of the Commonwealth, each district 

haying the same number of delegates as it is then entitled to elect representatives to 
the General Court. 

Section 3. Nomination of candidates for the office of delegate to the Constitu- 
tional Convention shall be made by nomination papers without party or political 

designation which shall be signed in the aggregate by not less than twelve hundred 
voters for each candidate at large, by not less than five hundred voters for each 
candidate for delegate from a congressional district, and by not less than one hundred 
voters for each candidate for delegate from a legislative representative district, Said 
papers shall be filed on or before five o’clock in the afternoon on the first Tuesday in 

March in the year nineteen hundred and seventeen. No person shall be a candidate 
for delegate in more than one district, or both in a district and at large. If nomina- 

tion papers for more than one nomination for delegate are filed in behalf of a candi- 
date, and if, within seventy-two hours after five o’clock in the afternoon of the first 

Tuesday in March aforesaid, he withdraws all but one nomination, the remaining 
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nomination shall be valid. No person shall be a candidate for delegate from a legisla- 
tive representative district in which he does not reside. 

Srecrion 4. If in the Commonwealth at large, or in any district, the number of 

persons nominated by nomination papers equals or exceeds three times the number to 

be elected delegates as provided by section two, a non-partisan primary shall be held 

in the Commonwealth, or in such district, on the first Tuesday of April in the year 

nineteen hundred and seventeen. At such primary, twice the number of persons to 

be elected delegates shall be chosen from those nominated by nomination papers, and 

those so chosen shall be deemed nominated as candidates for delegate, and their 

names only shall appear on the ballot at said special election. The provisions of 

section five of this act shall, so far as is consistent herewith, apply to the primaries 

provided for by this section. 
Section 5. At the special election to be held under the provisions of section one, 

every person then entitled to vote for State officers shall have the right to vote for 

sixteen delegates at large, for four delegates from his congressional district, and for 

the number of delegates from his representative district to which that district is 

entitled under the provisions of section two. The number of delegates of each class 

for which the voter has the right to vote shall appear on the official ballot. No party 
or political designation shall appear on said ballot. 

Section 6. The persons elected delegates shall meet in Convention in the State 

House, in Boston, on the first Wednesday in June in the year nineteen hundred and 

seventeen, They shall be the judges of the returns and election of their own mem- 

bers, and may adjourn from time to time; and one hundred and sixty-one of the 

persons elected shall constitute a quorum for the transaction of business. They 

shall be called to order by the Governor, and shall proceed to organize themselves 

in Convention, by choosing a President and such other officers and such committees 

as they may deem expedient, and by establishing rules of procedure; and when or- 

ganized, they may take into consideration the propriety and expediency of revising 

the present Constitution of the Commonwealth, or making alterations or amendments * 

thereof. Any such revision, alterations or amendments, when made and adopted 

by the said Convention, shall be submitted to the people for their ratification and’ 

adoption, in such manner as the Convention shall direct; and if ratified and adopted 

by the people in the manner directed by the Convention, the Constitution shall be 
deemed and taken to be revised, altered or amended accordingly; and if not so 

ratified and adopted the present Constitution shall be and remain the Constitution 
of the Commonwealth. 

Section 7. The Convention shall be provided by the Sergeant-at-Arms, at the 

expense of the Commonwealth, with suitable quarters and facilities for exercising its 

functions. It shall establish the compensation of its officers and members, which shall 

not exceed seven hundred and fifty dollars for each member of the Convention as such. 
It shall, subject to the approval of the Governor and Council, provide for such other 

expenses of its session as it shall deem expedient, and may cause to be prepared and 

issued a statement briefly setting forth such arguments as the Convention may see 

fit relative to any revision, alteration or amendment of the Constitution adopted by 

it, or any part thereof. The members of the Convention shall receive the mileage 
specified in section eight of chapter three of the Revised Laws, as amended by chapter 

six hundred and seventy-six of the Acts of the year nineteen hundred and eleven. 
The Governor, with the advice and consent of the Council, is authorized to draw his 

warrant on the treasury for any of the foregoing expenses. 

Section 8. The Secretary of the Commonwealth is hereby directed to transmit 
forthwith printed copies of this act to the selectmen of each town and the mayor of 

each city within the Commonwealth; and whenever the Governor shall issue his 
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proclamation, calling upon the people to elect delegates, the Secretary shall also, 

immediately thereafter, transmit printed copies of said proclamation, attested by 

him, to the selectmen and mayors. 

Spcrion 9. All laws relating to nominations and nomination papers, and to 

primaries, elections and corrupt practices therein, shall, so far as is consistent here- 

with, apply to the nomination of candidates for delegate to the Convention, and to 

the primaries and special election pr
ovided for by this act. 

Approved April 3, 1916. 

The Act providing for the calling and holding of the Constitutional Convention 

was accepted by the people Tuesday, November 7, 1916, by a vote of 217,293 to 

120,979. 
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MEMBERS OF THE CONVENTION. 

The special election was held Tuesday, May 1, 1917, and the following dele- 

gates were elected: — 

Adams, Brooks, of Quincy. 

Adams, Charles Francis, of Concord. 

Adams, Scott, of Springfield. 

Adams, Smith J., of Lowell. 
Anderson, Frederick L., of Newton. 

Anderson, George W., of Brookline. 
Avery, Nathan P., of Holyoke. 

Aylward, James F., of Cambridge. 

Bailey, Charles O., of Newbury. 

. Bailey, J. Warren, of Somerville. 

Balch, Francis N., of Boston. 

Ballantyne, John, of Boston. 

Bangs, Francis R., of Boston. 

Barker, Warren S., of Fall River. 
Barnes, Clarence A., of Mansfield. 

Barnes, George L., of Weymouth. 

Barrett, James T., of Cambridge. 

Bartlett, Horace I., of Newburyport. 
Bassett, Edmund, of Taunton. 

Batchelder, Albert W., of Salem. 

Bates, John L., of Brookline. 

Bates, Sanford, of Boston. 
Bauer, Ralph §., of Lynn. 
Begley, John 8., of Holyoke. 

Bennett, Frank P., of Saugus. 

Benton, Everett C., of Belmont. 
Bergengren, Roy F., of Lynn. 

Besse, Harold A., of Newburyport. 

Bicknell, Wallace H., of Weymouth. 

Bigney, Robert E., of Boston. 

Bird, Charles §., Jr., of Walpole. 

Blackmur, Paul R., of Quincy. 

Bodfish, John D. W., of Barnstable. 
Bolster, Percy G., of Boston. 
Bosworth, Henry H., of Springfield. 

Boucher, Joseph Zoél, of New Bedford. 

Bouvé, Walter L., of Hingham. 
Bowen, Patrick, of Boston. 

Boyden, Frank L., of Deerfield. 
Boyer, Elmer E., of Lynn. 
Boynton, Thomas J., of Everett. 

Brackett,? John Q. A., of Arlington. 

Brennan, James H., of Boston. 
Brennan, James J., of Boston. 

Brine, Henry C., of Somerville. 
Broderick, Patrick S., of Waltham. 
Brooks, George F., of Worcester. 

Brown, E. Gerry, of Brockton. 

Brown, Samuel F., of Springfield. 

Bruce, Charles, of Everett. 

Bryant, Lincoln, of Milton. 

Buck, Maurice A., of Billerica. ° 

Bullock, William J., of New Bedford. 

Burns, William A,., of Pittsfield. 
Burrell, Fred J., of Medford. 
Butler, A. Webster, of Brockton. 

Buttrick, Allan G., of Laneaster. 

Callahan, Timothy F., of Boston. 
Carr, Edward, of Hopkinton. 
Chandler, Leonard B., of Somerville. 

Charbonneau, Henry V., of Lowell. 

Chase, Mial W., of Lynn. 

Choate, Charles F., Jr., of Southborough. 
Churchill, George B., of Amherst. 
Clapp, Robert P., of Lexington. 

Clark, Chester W., of Wilmington. 

Clark, Ezra W., of Brockton. 
Coakley, Daniel H., of Boston. 

Codman, James M., Jr., of Brookline, 
Coe, S. Hamilton, of Worcester. 
Coleman, George W., of Boston. 

Collier, David R., of Gardner. 
Collins, Samuel I., of Amesbury. 
Coogan, Clement F., of Pittsfield. 

Cook, Benjamin A., of Fitchburg. 
Cook, Rufus H., of Northampton. 
Coolidge, Louis A., of Milton. 

Coombs, Zelotes W., of Worcester. 
Cooney, Charles P., of Peabody. 
Corrigan, Robert §8., of Natick. 
Costello, Francis M., of Boston. 
Coughlan, William J., of Boston. 
Cox, Guy W., of Boston. 

Crafts, Lyman A., of Whately. 

1 Died February 15, 1918. 2 Died April 6, 1918. 
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Craven, John H., of Boston. 
Creamer, Walter H., of Lynn. 

Creed, James F., of Boston. 

Crosby, J. Howell, of Arlington. 

Crossley, William Cyril, of Fall River. 
Cummings, Herbert E., of North Brook- 

field. 
Cummings, John W., of Fall River. 

Curtis, Arthur B., of Revere. 
Curtis, Charles P., Jr., of Boston. 

Curtis, Edwin U., of Boston. 
Curtiss, Elmer L., of Hingham. 
Cusick, John F., of Boston. 

Dale, George H., of Watertown. 
Daley, Peter, of Lowell. 

» Daly, John W., of Lowell. 
Davis, Elbridge G., of Malden. 
Davis, William R., of Cambridge. 
Day, Charles M., of Winchendon. 

Dean, Robert A., of Fali River. 
Delaney, Louis F., of Holyoke. 

Delano, Robert T., of Wareham. 

Dellinger, Raymond P., of Wakefield. 
Derbyshire, James H., of Lawrence. 

Doe, Orestes T., of Franklin. 

Donnelly, James P., of Lawrence. 
Donoghue, John A., of Boston. 

Donovan, Daniel R., of Springfield. 

Donovan, James A., of Lawrence. 
Donovan, Thomas F., of Boston. 

Doran, James P., of New Bedford. 
“Douglass, John J., of Boston. 

Dresser, Frank F., of Worcester. 
Driscoll, Dennis D., of Boston. 

Driscoll, Timothy J., of Boston. 
Dutch, Charles Frederick, of Winchester. 

Ellis, Theodore W., of Springfield. 

Farnsworth, Frank §., of Leominster. 

Feiker, William H., of Northampton. 

* Ferrey, Irving D., of Pittsfield. 
Ferry, James R., of Northbridge. 
Finn, E. Philip, of Chelsea. 
Fisher, Edward, of Westford. 
Fitz-Randolph, Reginald T., of Nan- 

tucket. 
Flaherty, William, of Boston. 

Flye, Louis Edwin, of Holbrook: 
Flynn, Maurice R., of Malden. 
Foss, George H., of Springfield. 
Fraser, Eugene B., of Lynn. 

French, Asa P., of Randolph. 

Frost, Archie N., of Lawrence. 

Gallagher, Daniel J., of Boston. 

Garland, Francis P., of Somerville. 
Gartland, John J., of Boston. 

Gates, Joseph 8., of Westborough. 
Gaylord, Henry E., of South Hadley. 

George, Samuel W., of Haverhill. 

Giddings, Charles, of Great Barrington. 
Glazier, Frederick P., of Hudson. 

Gleason, Nesbit G., of Andover. 
Good, John P., of Cambridge. 

Granfield, William J., of Springfield. 
Graumann, John, of Boston. 

Green, Thomas H., of Boston. 

Greenwood, Hamlet S., of Lowell. 

Haines, Benjamin F., of Medford. 

Hale, Edward R., of Haverhill. 
Hale, Matthew, of Boston, 

Hall, Elisha 8., of Orange. 
Hall, Frederick §., of Taunton. 
Hall, Isaac Freeman, of North Adams. 
Hamilton, Andrew Foster, of Athol. 
Harding, Clarence W., of Whitman. 
Harriman, Arthur N., of New Bedford. 
Harrington, Patrick H., of Fall River. 

Hart, Albert Bushnell, of Cambridge. 

Hawley, Truman R., of Malden. 

Hibbard, Charles E., of Pittsfield. 
Hicks, George H., of Fall River. 
Hobbs, Clarence W.., Jr., of Worcester. 

Hoitt, Augustus J., of Lynn. 

Horgan, Francis J., of Boston. 
Howard, Charles P., of Reading. 
Hutchings, Henry M., of Dedham. 

Johnson, Charles R., of Worcester. 

Jones, George R., of Melrose. 

Keliher, John’ A., of Boston. | 
Kelley, George W., of Rockland. 
Kelley, Thomas R., of Boston. 
Kelly, Luke L., of Boston. 
Kenefick, Thomas W., of Palmer. 
Kenny, Herbert A., of Boston. 

Kerr, Alexander, of Malden. 
Kilbon, John L., of Springfield. 
Kinney, William 8., of Boston. 

Kneil, Arthur S., of Westfield. 
Knotts, J. Franklin, of Somerville. 
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Lane, Daniel W., of Boston. 

Lane, Dwight F., of Dighton. 

Langelier, Louis F. R., of Quincy. 
- Larson, Charles G., of Worcester. 

Leboeuf, Telesphore, of Webster. 

Leonard, Joseph J., of Boston. 

Linke, Fred R., of West Springfield. 

Logan, James, of Worcester. 

Lomasney, Martin M., of Boston. 

Look, William J., of Tisbury. 

Loring, Augustus P., of Beverly. 

Love, Joseph A., of Webster. 

Lowe, Arthur H., of Fitchburg. 

. Lowell, James A., of Newton. 

Luce, Robert, of Waltham. 

Lufkin, Willfred W., of Essex. 

Lummus, Henry T., of Lynn. 
Lyman, Frank E., of Easthampton. 

Lynch, John C., of Milford. 

MacMaster, Edward A., of Bridgewater. 

Maguire, James E., of Boston. 

Mahoney, John J., of Boston. 

Malone,! Dana, of Greenfield. 

Mancovitz, David, of Boston. 

Mansfield, John J., of Boston. 
Marshall, Daniel J., of Worcester. 

Martin, Daniel A., of Holyoke. 

Martin, Martin L., of Boston. 

McAnarney, John W., of Quincy. 

McCaffrey, George H., Jr., of Boston. 

McCarthy, Charles F., of Marlborough. 
McCormack, John W., of Boston. 

Mclsaac, Daniel V., of Boston. 

McKeon, Francis P., of Worcester. 
McLaud, Abner 8., of Greenfield. 

Merriam, John M., of Framingham. 

Merrill, George Frye, of Gloucester. 

Michelman, Joseph, of Boston. 

Mitchell, Charles, of New Bedford. 

Mitchell, John, of Springfield. 

Montague, David T., of Boston. 

Moore, Charles D. C., of Swampscott. 

Moran, William, of Fall River. 
Moriarty, James T., of Boston. 
Morrill, Charles H., of Haverhill. 

Morton, James M., of Fall River. 

Moynihan, James J., of Boston. 

Murley, Joseph J., of Boston. 

Murphy, John L., of Chelsea. 
Myron, John F., of Boston. 

1 Died August 13, 1917. 2 Died June 22, 1917. 

Nestor; Patrick F., of Lowell. 

Newhall, Arthur N., of Stoneham. 

Newton, H. Huestis, of Everett. 

Nutting, Edward H., of Leominster. 

O’Connell, John J., of Lowell. 
O’Connell, John P., of Salem. 

O’Connell, Joseph F., of Boston. 
O’Connor, John D., of Chicopee. 

Parker, George S., of Boston. 

Parker, Herbert, of Lancaster. 
Parkman, Henry, of Boston. 

Peirce, Albion G., of Methuen. 

Pelletier, Joseph C., of Boston. 

Perry, Augustus W., of Boston. 

Peterson, Patrick, of Brockton. 
Pillsbury, Albert E., of Wellesley. 

Powers, Samuel L., of Newton. 
Putnam, Harry B., of Westfield. 

Quincy, Josiah, of Boston. 

Quinn, Timothy F., of Sharon. 

Ray, Herbert L., of Sutton. 

Reidy, Michael J., of Boston. 

Richardson, Edward A., of Ayer. 

Richardson, James P., of Newton. 

Rieutord, Louis O.,, of Southbridge. 

Robbins, Edward J., of Chelmsford. 

Robinson, George H., of Sturbridge. 
Ross, Samuel, of New Bedford. 

Russell, ? Walter F., of Brockton. 

Saunders, Amos T., of Clinton. 

Sawyer, Roland D., of Ware. 
Scigliano, Alfred P., of Boston. 

Shanahan, William J., of Somerville. 
Shattuck, Josiah B., of Worcester. 

Shaw, Michael F., of Revere. 

Shea, John M., of Dalton. 
Shea, John T., of Cambridge. 

Sheehan, Christopher A., of Boston. 

Sherburne, Nelson, of West Springfield. 

Skerrett, Mark N.,.of Worcester. 
Smith, Jerome S., of Provincetown. 

Smith, Rutherford E., of Lynnfield. 
Sparrell, Ernest H., of Norwell. 

Stearns, Harry N., of Cambridge. 

Stoeber, Charles, of Adams. 
Stoneman, David, of Boston. 
Sullivan, Edmund G., of Salem. 
Sullivan, * Joseph M., of Boston. 

3 Declared seated by the Convention. 
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Sullivan, Michael A., of Lawrence. 

Sullivan, William H., of Boston. 
Sullivan, William J., of Boston. 

Sweeney, Edward A., of Attleboro. 

Sweet, Joseph L., of Attleboro. 

Swig, Louis, of Taunton. 

Talbot, Harry R., of Plymouth. 

Tatman, Charles T., of Worcester. 

Theller, Ralph L., of New Bedford. 

Thompson, Edward, of Beverly. 
Thompson, Hubert C., of Haverhill. 
Thompson, John L., of North Attle- 

borough. 

Tilton, Rufus H., of Springfield. 
Trefry, William D. T., of Marblehead. 

Turner, Joseph, of Fall River. 
Twomey, John C., of Lawrence. 

Underhill, Charles L., of Somerville. 

Walcott, Robert, of Cambridge. 

Walker, George, of New Bedford. 

Walker, Joseph, of Brookline. 

Walsh, David I., of Fitchburg. 

Washburn, Albert H., of Middleborough. 

Washburn, Charles G., of Worcester. 

Waterman, George B., of Williamstown. 

Webster, Francis E., of Waltham. 
Webster, George P., of Haverhill. 

Weekes, George LeRoy, of Harwich. 

Wellman, Arthur Holbrook, of Topsfield. 

Wheeler, William, of Concord. 

Wheelock, Henry H., of Fitchburg. 

Whipple, Sherman L., of Brookline. 

White, John A., of North Brookfield. 
Whitehead, James, of Fall River. 

Whittier, Eugene P., of Winthrop. 

Willett, George Franklin, of Norwood. 

Williams, Fred Homer, of Brookline. 

Wilson, William H., of Lowell. 
Wing, Herbert, of Dartmouth. 

Winslow, Guy M., of Newton. 

Wonson, Carlton W., of Gloucester. 

Wood, Charles J., of Cambridge. 

Youngman, William §&., of Boston. 
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PRELIMINARY PROCEEDINGS. 

OPENING CEREMONIES AND ORGANIZATION. 

The Convention assembled at the State House, in the chamber of the House 
of Representatives, at 11 a.m., June 6. His Excellency, Samuel W. McCall, 
Governor, after calling the Convention to order, asked Rt. Rev. William Law- 
rence, D.D., Protestant Episcopal Bishop of Massachusetts, to offer prayer. 

PRAYER BY BisHop LAWRENCE. 

O Almighty God, in whom dwelleth righteousness and truth, who 
art the only source of Light and Life, pour down upon us, who are met 
in solemn assembly to consider the foundations of the government of 
this Commonwealth, the rich gifts of Thy good spirit. 
We praise Thee for the work of our fathers who gave to us a Con- 

stitution under which the Commonwealth has increased in strength 
and virtue. We treasure with gratitude the names of those who in 
times of peace and of war have given their lives for the State. We 
name the institutions of justice, learning, mercy, and piety that have 
arisen under the protection of the law and in the atmosphere of civil 
and religious liberty. We rejoice in the increasing recognition of the 
rights and privileges of all citizens and of the responsibility of all to 
uphold the government and to defend the Nation. 

As we enter upon our work, may we be conscious of the solemn 
responsibility laid upon us by the people. Save us from all error, 
ignorance, pride, and prejudice. And of Thy great mercy direct and 
prosper all our consultations and actions to the advancement of Thy 
glory and the safety, honor, and welfare of the people, so that peace 
and happiness, truth and justice, religion and piety, may be estab- 
lished among us all for generations. 
We pray also for the President of the United States, the Governor 

of this State and all others in authority. Grant to them at this time 
special gifts of wisdom and understanding, of counsel and strength, 

’ that, upholding what is right, and following what is true, they may obey 
Thy Holy Will. Give skill and strength to our Army and Navy. 

Bless our land with honorable industry, sound learning and pure 
manners. Defend our liberties, preserve our unity; save us from 
lawlessness and violence, from pride and arrogance. Fashion into one 
happy people the multitudes brought hither out of many kindreds and 
tongues. In time of prosperity fill our hearts with thankfulness, and 

in the day of trouble suffer not our trust in Thee to fail. Hasten the 
day when all nations shall dwell together in peace. 
We now commend ourselves, O Heavenly Father, to Thee, to the 

establishment of justice and to the service of the people. Send out 
Thy light. Let Thy truth lead us. Amen. 



4 OPENING CEREMONIES AND ORGANIZATION. | 

ADDRESS oF GovERNOR SAMUEL W. McCat. 

GENTLEMEN OF THE ConvEeNTION: It has been nearly two genera- 
tions since the people of the Commonwealth have entrusted to any 
body of men the task they have just confided to you. Since the Con- 
vention which framed our Constitution nearly one hundred and fifty 
years ago, there have been before to-day but two Constitutional Con- 
ventions. The rarity of the occasions upon which the people have 
exercised their power to summon together a body of men to consider 
changes in their organic law, serves to mark the distinction of the 
work. But the character of those whom they have chosen, no less 
indicates the view they take of its importance. On the three occasions 
when conventions have been held their membership has been made 
up from the most eminent citizens of the Commonwealth. It may 
be doubted whether any more distinguished body of men have ever 
assembled in America since the adoption of the Declaration of Indepen- 
dence than were contained in the conventions of 1820 and 1853. Some 
of the speeches made in the latter Convention have become classic, 
and are still studied and admired by all who are interested in public 
affairs. 

You are meeting to-day under the dispiriting influence of war, and at 
the first thought it might seem that the time was not propitious for 
your work.~ But with all its evils war often brings a quickening 
perception of conditions. It makes more alert the sense of danger, 
and experience has shown that under its shadows have been devised 
some of the most liberal and enduring systems of government. We 
have a convincing instance in our own history since our Constitution 
was framed when the country was in the throes of the great revolu- 
tionary struggle. The autocratic origin of the present war, sweeping 
like a devastating conflagration over the whole world, has produced 
a reaction in favor of popular freedom and those democratic insti- 
tutions which it was the first purpose of the framers of our Constitu- 
tion to establish. 
We are now living in a very different world from that upon which 

our fathers looked. We have about us social and industrial conditions 
of which they never dreamed. In the place of-the toll-bridge we have 
the great transcontinental railway. The spinning wheel has given way 
to the modern factory with its thousand looms. The slow and hap- 
hazard mail has been succeeded by the telephone, the telegraph, and 
the modern post-office. But human nature remains the constant 
factor, for it has changed little if at all from the earlier time, and the 
necessity is no less great now than then, that power should be defined 
and political rights made secure. I take it that your duty is not so much 
to create a new Constitution as to adapt to modern conditions the 
principles of the Constitution already made. The highest fitness for 
your work is the ability to understand and to reverence the funda- 
mental ideas of democracy and liberty that animated the men of 1780. 
That Constitution provided with greater perfection than was ever 
before witnessed a mechanism through which a democracy might 
express itself, and in spite of any obstacles that then existed, it was 
able to express itself fairly. The democratic idea will be, I think, the 
animating principle in your deliberations, and it will be your concern 
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to determine how it may most surely and safely express itself under 
the conditions of our time.’ 

We have recently been told that the world must be made safe for 
democracy. There is a sense, I think, in which this expression would 
not convey the proper conception of democracy. Democracy is not a 
timid flower, an exotic which needs to be sheltered from the winds and 
storms, but it is a strong man, making his way in the face of tempests 
upon the open heath, having in him all the strength of the race, and 
there is no higher power which can patronize him and make the 
world safe for him to live in. He would be little attracted to the hot- 
house or to a fenced and protected enclosure. When democracy fully 
comes into its own, it will hold sway by imperial right and not by the 
grant and favor of anybody and it would perhaps be more true to say 
that democracy will come into its own not when the world is made 
safe for it, but when it has made itself safe for the world. It can be 
made safe by endowing it with the necessary organs, by giving it 
eyes and ears and sure methods of expression, and by giving it a spinal- 
ity which will enable it to stand erect. Without appropriate organs 
it would be, as it has so often been, the easy prey of organized privi- 
lege; it would tumble about itself, and be as helpless with all its 
strength as the blind Polyphemus, the huge and shapeless monster 
to whom the light had been put out. Democracy has usually been at 
a disadvantage on account of lack of organization. From lack of or- 
ganization it has been compelled more than once to bear the guilt 
of glaring faults and it has failed to promote the great ends of gov- 
ernment. From lack of effective method of expression it has often 
seemed to be the government of the most violent and noisy while the 
great silent deeps of the people were untouched and dumb. A few 
men united can scatter confused counsels in a great mass divided, 
and made up of individuals animated by no common plan or purpose 
of action. Democracy has been too much regarded as a mere ideal to 
be declaimed about and not as something which should be shaped to 
animate and direct practical government in a responsible fashion. 
Men who parade the streets in times of revolution with banners 

inscribed “Down with Authority” are not democrats. They are 
nothing less than assassins of liberty. The last thing they represent 
is democracy. Democracy is not opposed to authority. In the nature 
of things it is subject to it and cannot exist without it. But it must be 
an authority which is essential and inborn and not an authority that 
is artificial and imposed upon it. A democratic government is one in 
which the people rule. But their rule must not be arbitrary and sub- 
ject only to their own desires. It must be based on justice. The 
chief purpose of a State is to secure order under justice. Order may 
be obtained by governments of the most autocratic character, but the 
element of justice will be little seen, for there can be no broad and 
comprehensive justice under a government of privilege which is’ itself 
a system of injustice to great masses of men. The mere counting of 
people does not establish what is right and what is wrong, for justice 
in every case cannot rest upon the will of the more numerous any 
more than upon the will of the stronger. The few who are at the 
moment stronger have no right to trample upon the many, and on the 
other hand, the many who by the power. of numbers in a democracy 
are stronger, have no right to oppress:the few. In either case the 
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right rests upon superior force, and if in the scheme of things right'may 
be based upon power, then we must recognize force and not justice 
as the final arbiter of the world and there is an end to the moral 
universe. A great Nation with its armies may overrun a weak one, but 
the greater the relative ‘strength of the oppressor the more heinous is 
his crime against Heaven; and in the same way in a State, a mass of 
men may not of right in their organized capacity do injustice even to 
an individual man. The limitation of justice must rest upon the action 
of those who are the more powerful because of numbers just as it 
must rest upon those who are the more powerful for any other reason; 
and when men have their rights taken away from them and are 
beaten down by oppression, ‘there will always remain the cry to 
Heaven which it is nefarious ever to provoke. 

Si genus humanum et mortalia temnitis arma, 
At sperate deos memores fandi atque nefandi. 

You may best provide against injustice by preventing snap judg- 
ments and securing to the great mass of the people the opportunity 
to see and to comprehend what they are about to do. Unless action 
is preceded by forethought, it is likely to be followed by repentance. 

The government of a great democracy must of necessity be con- 
ducted by representatives or agents. But it is indispensable that the 
principals shall always be able to see how their government is carried 
on. There should be no invisible agencies, agencies not chosen by the 
people, and not acting in the public weal, but serving purposes of 
their own. In order that it may be pure, representative government 
should be so open that the winds may blow and the sun shine through 
it. There should be nothing secret or hidden in its operation. 

Limitation upon government should not be wholly vague and 
general. Our system in America has express limitations and that is 
one of the distinctive things in our freedom. Certain fundamental 
rights of the individual are protected even against the encroachments 
of government itself. They are rights which have been established _ 
in the long struggle of centuries between autocracy and liberty; they 
are rights which are of the very essence of freedom and which goy- 
ernments have at times been prone to invade. Among them are the 
right of free speech and of a free press, the right to worship God 
according to the dictates of one’s conscience, and the right to be heard 
by judges surrounded by every safeguard for the unbiased administra- 
tion of justice. 

I have failed in making myself understood if I have not impressed 
upon you the fact that the work of a Constitutional Convention 
possesses a peculiarly serious character. A Legislature acts only for the 
day. All that it does may be reversed by its immediate successor. 
Its mistakes may be rectified with comparative ease. The experience 
of the Commonwealth from year to year may be constantly invoked. 
But a Convention for the revision of the Constitution meets only at 
long intervals. Sixty-four years have elapsed since last an assembly 
of this kind met in Massachusetts. An equal length of time may pass 
before such a body is again summoned. This circumstance will, I feel 
sure, assist the Convention to approach its work in the most ‘broad- 
minded spirit, lifted above that which is transient and of the day by 
the long vista of the years which lie ahead. 
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I would further impress upon you that the instrument which yow 
are about to revise is the oldest written Constitution now in force 
anywhere in the world. If England is the mother of Parliaments, 
Massachusetts may boast with equal pride that she possesses the 
most ancient frame of government based upon the written word which 
anywhere exists. This is not a matter of mere antiquarian interest. 
Some of the peoples now engaged in the war need to be taught that 
democracy does not mean disorder. To Russia, immersed in the 
struggle attending the transition from autocracy to democracy, and to 
the other nations of Europe our history represents an invigorating 
example of stability, of freedom, and of order, that conclusively shows 
that liberty is not license and that the rule of the people does not 
mean the abrogation of law. It must make a convincing appeal to 
them that during the century and a half of the life of our Constitution 
there has been no spot upon the globe that has on the whole been 
better governed, that there has been no place where the door of 
opportunity has been more equally open to all the children of men, 
and that there has been no State that has better illustrated the bless- 
ings of free government and has made greater progress in those things 
that tell for real civilization. While the old order changes and gives 
place to the new, let us approach with reverence the work of adapta- 
tion and realize that that which has served us so well in the past and 
under which we have grown so great should not be lightly cast aside. 

I will venture to add one other practical observation which I trust 
may not be without value to you. The Constitution of Massachu- 
setts is not only the oldest written instrument of government now in 
force, but of all our State constitutions it is one of the most brief. 
This is no slight advantage. A Constitution is not a statute. It 
should be a declaration of fundamental individual rights accompanied 
by an outline of a frame of government through which organized so- 
ciety may perform its work. In our day, social and economic con- 
ditions change with great rapidity and statutes may be required which 
will soon become obsolete and outgrown. But if the Constitution, — 
the fundamental law of the Commonwealth, — is made to partake of 
the nature of a statute, if it shall attempt to specify in detail the 
rules which should govern the ordinary relations of men to each other 
and to the State, it cannot hope to have a high degree of permanence. 
In the period which has elapsed since a Constitutional Convention 
last sat in this Commonwealth, some of our States have had as many 
as four such bodies. Those States are not more unstable or prone to 
change than is our own, but having placed in their Constitutions 
matter statutory in its nature, they have been obliged to treat it as a 
statute and resort to frequent revision. It has been the good fortune 
of Massachusetts thus far to avoid this error. May this Convention 
preserve her in that happy condition! 

And so, gentlemen, the superlative importance of the work you have 
undertaken justifies the sacrifices you are making. What you do here 
may affect profoundly the future of the Commonwealth for genera- 
tions, and it may profoundly affect also the future of other States and 
of great populations beyond the sea. If you shall pursue your task 
with diligence and wisdom and your work shall be ratified by the 
people, you will have the proud satisfaction of having rendered your 
fellow-men a service as distinguished as it is unique. It is a happy 
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contrast that you present, when, amid the din of arms, when the 
tread of mighty hosts is shaking the earth and force is settling the 
relations of nations to each other, you are attempting to perfect a 
peaceful mechanism through which justice and reason instead of force 
may have sway over the destinies of men. May the influence of your 
example help somewhat to bring about the emancipation of mankind 
to the end that brute force may be supplanted by reason, and the 
hideous barbarism of war with its vandalism, its murder, its slavery, 
its rapine, and the other imps which it engenders, may be driven from 
the earth. [Applause.] 

AppREss OF ForMER GovERNOR JoHN L. BATES. 

Hon. John L. Bates of Brookline, upon being elected President of the Con- 
vention, spoke as follows: — 

Your EXcELLENCY, GENTLEMEN OF THE CONVENTION: 

I thank you for the confidence that you have shown and for the 
high honor you have conferred upon me. To serve as your presiding 
officer is a great privilege. It brings with it a correspondingly great 
duty. A full heart prompts me to say that it shall be my only purpose 
so to discharge that duty that your confidence may be fully justified. 
Without your hearty support I cannot hope to succeed. May all the 
differences that have attended the organization of this Convention “ in 
the deep ocean of oblivion be forever buried,” and may the President 
have your united, helpful codperation. 

The people have entrusted to us a great work, and we are here, in 
the language of the statute, “to take into consideration the propriety 
and expediency of revising the present Constitution of the Common- 
wealth, or making alterations or amendments thereof.” 
When the act was accepted by the people last November, in accord- 

ance with which we are now met, a large portion of the world was in a 
state of war. Since then our country has become involved in the great 
struggle. Yesterday: our young men were numbered and registered 
that they might be called into the military service of the Nation. The 
greatest war in the history of the human race is being waged. Out of 
the confusion of its origin, and despite the proposals and ambitions of 
kings and men, it is each day becoming more clear that all humanity 
is divided into two great camps, and that by far the larger proportion 
fight shoulder to shoulder with us, not to change the boundaries of 
nations, not for conquest nor for spoils, but to down absolutism, to 
overthrow autocracy, and in its place to set up a genuine government 
of the people, to the end that “the world may be made safe for democ- 
racy.” There is, therefore, a most interesting relationship between 
the world war and the work for which we are met. 

The Constitution of Massachusetts was “the first written Con- 
stitution in which the people appear at once as author of the govern- 
ment and subject of its laws.’’ Adopted in 1780, it became the model 
of all that have followed. When adopted, no nation on earth had a 
written Constitution. To-day there is hardly any without one, and in 
them all, whether it be the Constitution of a State in North or South 
America, in Europe or in Asia, one will find incorporated some of the 
principles that were first clearly enunciated in the Constitution of 
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Massachusetts, and oftentimes one finds a wording so similar as to 
show conclusively that the Constitution adopted by Massachusetts 
in 1780 has been one of the greatest factors in changing the form of 
government of humanity to that of a representative, constitutional 
democracy, under which the liberties of men have been secure and their 
progress unparallelled. It is the Massachusetts idea of democracy, 
then, that is the center of the world’s storm to-day, and may God 
grant that that idea, triumphant throughout the world, may soon 
usher in an epoch of peace and liberty and good will for all the peoples 
of the earth. In these momentous times, then, let us approach our 
task with a view to help on the cause of democracy through constitu- 
tional government. 
We have not been elected as representatives of any political faction, 

and approach the work with our minds free from any partisan preju- 
dice. Let us not unduly delay on matters of mere procedure. May it 
not, be with us “as with men whom small things move,’ but let’ us 
deliberate and argue fully the great things, the fundamentals, to the 
end that when our work is finished we shall in no way have impaired 
or weakened the great principles from which our strength has been 
derived, but rather, so far as found necessary, shall have increased 
their breadth and scope, so as more fully to adapt them to the con- 
ditions of the present age and the future progress of the State. 
We are here for Massachusetts, and may all we do contribute to her 

prosperity, her security, her advancement, her strength, and her honor. 
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REPORT OF PROCEEDINGS AND DEBATES. 

Mr. Powers of Newton, for the committee on Rules and Procedure, who were 
authorized to report rules and orders for the government of the Convention,. 
reported, in part, on the 13th of June, 1917, recommending the adoption of the 
following order: — 

Ordered, That the Secretary of the Convention be authorized to provide for a 
stenographic report of the proceedings and debates of the Convention and of the 
Committee of the Whole. : 

Mr. Unperuitt of Somerville: I regret exceedingly that I should be 
the one to sound the first discordant note in the harmony of the pro- 
ceedings of your committee on Rules. But, sir, I do not believe I 
would be doing my full duty to the people of this Commonwealth if 
I did not bring to the attention of the members at this time the full 
meaning of this order, which has been almost unanimously presented 
to this body by the committee on Rules. 

I would call the attention of the Convention to the special legisla— 
tive act of this year making appropriations for this Convention. 
Section 1 appropriates $350,000 for the expenses of this Convention. 
The following sections apportion that expense in various ways. There 
is a sum which covers the salary of the members, there is a sum which 
provides for the mileage of the members, there is a sum for expenses 
to be approved by the Secretary of the Commonwealth, making pro- 
visions for the primaries. The amount of that provision has been 
exceeded already, and the Secretary of the Commonwealth will have to 
make a requisition or appeal for an additional sum to cover the ex- 
penses of the primaries. For expenses approved by the Sergeant-at- 
Arms, for telephone and other necessaries, a small sum is also appro- 
priated. Then the last section says: 

For such other expenses, subject to the approval of the Governor and Council, as 
shall be deemed proper, a sum not exceeding $50,000. 

I have gone into this matter very carefully, and I find that this 
sum of $50,000 will be necessary to carry on the work of the Con- 
vention, — the necessary work of this Convention, if you please. 
The office of the Sergeant-at-Arms must provide messengers, pages 
and other employees, who will assist the members in carrying on the 
work. The office of the Secretary must provide clerks and assistants, 
and provide also someone to assist the members in drawing various 
measures. The total amount which it is estimated these two offices 
will require is in the vicinity of $10,000 to $12,000, and that is a 
very conservative estimate. The printing which will be necessary 
for the Convention, samples of which you have on your desk, — the 
Journal of the Convention, the Calendar of the Convention, and the 
Orders of the Day, — are absolutely necessary and must be provided. . 
The printing will cost in the vicinity of $15,000, — the regular print-- - 



REPORT OF PROCEEDINGS AND DEBATES. Il 
/ 

ing for this Convention. This, together with the other necessary 
expenditures, brings an estimate in the vicinity of $35,000, leaving a 
balance of $15,000 which can be used by the Convention for incidental 

/ matters, or can be used, perhaps, in part, in meeting the expenses of 
this order. 

Let me call to your attention that the order provides that every: 
speech in the Convention or in the Committee of the Whole shall be 
taken down verbatim in shorthand, and this shall be transcribed, and 
later on, if it is going to be of any value at all, it must be printed. 

In the report of the Convention of 1853 there were 2500 pages of 
fine type. It is estimated that this Convention will take at least 
2900 pages of fine type, or something like four large volumes. The 
estimate for that printing is about $20,000. The estimate offered for 

‘ what is supposed to be sufficient in the way of stenographic help is in 
the vicinity of $6,000 or $7,000. 

_ Now, Mr. President, there may be honest differences of opinion, and 
/I grant you that there are in this case, as in every other. The object 

_ of this order is that posterity, law libraries, etc., may have the records 
of this Convention, at the expense of the people of this Common- 
wealth. At this particular time, when the people are staggering under 
excessive burdens, — income taxes, State taxes, local taxes, — when 

_ the people are trying their very best to meet the requirements of the 
situation, and taking from the stocking and from the hiding places their 

little hoards and investing in Liberty bonds, when we know not what 
demand may come upon us in a very few days or a few weeks, when 
‘ we are importuned on every corner and our door bell is rung night 
_ after night that we may contribute to this or to that necessary charity, 
if you please, or organization, which is taking part in the great events 
of the day, Mr. President, — when the cost of living has reached a 
_ point where it is almost impossible for each and every one of us to 
j make both ends meet, — I want, in all seriousness, to ask the members 

of the Convention if, while the people are crying for bread, you are 
going to give them books, — and dry ones, at that! . 

4 It seems to me, if we pass this order, it will be necessary to go to 
the Legislature next year and ask for an extra appropriation. My 
estimate of $50,000 is based upon a very conservative calculation; 

7 and, sir, if I may prophesy, and almost stake my reputation upon the 
prophecy, it\ will be nearer $75,000 than $50,000. Already we have 

Bppropriatct through the Legislature $350,000. This will bring the 
mark very close to a half a million, and who is going to pay for it? 
: It may not be out of your pocket, it may not be out of my pocket, 
_ but the only way in which this can be met is through the taxes placed 
‘ upon the people of this Commonwealth. You perhaps are all familiar 
_ with the cartoon where there is a pyramid of men, one standing on 
the shoulders of the other, and the top figure is dressed in the garb 
_of a soldier, and he says: “I fight for all.’ The next figure below is 
‘the figure of the bishop, clothed in his habiliments, and he says: “I 
‘pray for all.” And below him, and on the shoulders of the next, 
‘stands the lawyer, and he says: “I plead for all.”” And at the bottom 
of the heap, with his poor bent back and his brow with the sweat of 
‘the day upon it, stands the laboring man, and he says: “I pay for 
all.” It may not appal you, you may not notice it, but the laboring 
pen and the people of this Commonwealth are going to notice this 
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additional expense at this time. Mr. President, when this Convention 
is so rife with the statements from every speaker “ We are here in the 
interests of the people,” I wish that someone would stand by my side 
this afternoon and plead for something substantial for those people. 
I think the matter of votes, perhaps, one of the dearest of our liberties, 

-one of the best things in our institution of government, must come 
secondary if a man finds his wife and family are in need of bread, and 
lack the necessities of life. I do not believe that the privilege of the 
ballot is of such great moment to him then. And so without further 
remarks, simply putting this matter up to the Convention itself 
whether it desires to spend this money unnecessarily for unborn gen- 
erations, if you please, people who will have no part in the payment 
of the same, why, then, sir, I am content that this order should be 
adopted. But if, on the other hand, any of you have felt the pinch 
during the past winter, if any of you anticipate what is going to occur 
during the coming seasons, then, sir, I hope every one of you will take 
the matter home to himself and that you .will vote to save the money 
of the Commonwealth and to save the money of the people of the 
Commonwealth. ; 

Mr. Lucr of Waltham: The specific proposition before the Conven- 
tion is that the proceedings of this body shall be taken down in short- 
hand. If this order prevails it will be followed in due time by an order 
providing that the proceedings shall be published. There is a middle 
course that the Convention may follow if it sees fit, which would entail 
the filing of a single transcript of the stenography in the archives of 
the Commonwealth, and not entail the immediate printing thereof. 
‘For the convenience of the Convention I may be pardoned if I discuss 
the whole program together, anticipating the possible introduction of 
the order on printing. 

The motion follows the usual course of proceedings in conventions 
and the almost invariable practice of all the important law-making 
bodies of the world. It has not come to my knowledge that a single 

- national or unusually important deliberative assembly now fails to 
proide for a complete verbatim report of what goes on within its 
walls. 

In the matter of Conventions, so far as this State is concerned, the 
practice of printing reports of debates began with the Convention of 
1788, which considered the adoption of the Federal Constitution. The 
Convention of 1780 was not reported. Its journal has been published. 
Such information as can be had about the views of the people of the 
Commonwealth at that time must be secured with difficulty from the 
musty archives of the Secretary of the Commonwealth, disclosing a 
marvelous series of discussions that took place in the town-meetings. 
In 1788 reports of the proceedings were published in two newspapers, 
and from those reports was compiled the somewhat fragmentary 
volume we now possess. Also Chief Justice Theophilus Parsons had 
foresight enough to take notes of the proceedings, and his notes have 
been found of a value corresponding to that of Madison’s famous notes 
of the proceedings in the Federal Convention. 

In 1820 again reliance was had upon newspaper reports. Nathan 
Hale, the publisher and the editor of the Boston Advertiser, was a 
member of the Convention, and under his direction Octavius Picker- 
ing, who afterward became reporter of the decisions of the Supreme 

\ 
‘ 
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Judicial Court, was assigned to a seat in the Convention and made 
such report as he could for the Advertiser. That was printed in the 
following year in book form, and when the Convention of 1853 
gathered, was deemed of such importance that a reprint was ordered. 
Any one who will look through the volume of 1820. must be impressed 
with a feeling of thankfulness for the newspaper enterprise of the day, 
in view of the lack of action by the Convention itself. 

In 1853 a full report was ordered, with very little discussion in the 
Convention. In candor I should say that Nathan Hale himself, who 
had directed the report of 1820, saw fit in 1853 to deplore the publica- 
tion of the verbatim proceedings, because he thought they invited to 
prolixity and verbosity. Nevertheless, the Convention by an over- 
whelming vote decided to print its debates, and as a result we have an 
invaluable treasury in the three great volumes with which I presume 
every member here is more or less familiar. 

The Pennsylvania Convention of 1873 and many other Conventions, 
notably the recent New York Convention, all followed this example, 
and certainly something is to be inferred from the combined wisdom 
of all these Conventions as to the usefulness of preserving a report of 
proceedings. 

The gentleman who has preceded me has suggested that perhaps 
we will exceed the limit of the appropriation made by the Legislature. 
It should be pointed out that the appropriation made by the Legis- 
lature was in the nature of an emergency appropriation, for it had no 
powers in the matter except to put at our immediate command the 
money appropriated. All the authorities, so far as I know, and I am 
certain all the authorities of importance, agree that it is within the 
province of a Constitutional Convention to expend all the money it 
may deem necessary for the proper performance of its work and to 
bind the credit of the State for that purpose; and if, perchance, un- 
foreseen exigencies should demand a very much larger expenditure 
than that which the Legislature thought probable, it will be normal 
and it will be right for us to incur it.’ But it will not be either normal 
or right for us to make any expenditure not pertinent, not proper 
to the work of the Convention, and therefore in seriousness we should 
ask the question whether the preservation of these debates is a matter 
of public service to which we ought to attend. 

The reasons for the preservation of debates are not the gratifica- 
tion of individual vanity, nor the furnishing of material with which to 

‘delight the curious or the antiquarian. The purpose of printing the 
debates is twofold: First, that the people of the Commonwealth in 
passing judgment upon whatever proposals we may make, shall have 
at hand a record of the reasons here advanced in favor of and against 
those proposals. It would seem to be somewhat inconsistent for the 
State to engage in an expenditure of $400,000 or $500,000 in order 
to hold a Convention and then begrudge a small fraction of that 
amount for the purpose of informing the voters fully as to the reasons 
for our action. And secondly, there is the broader purpose, the more 
enduring purpose, that we in turn shall do for generations yet to come 
what those who have passed before have done for us. It is by the 
record of their experience that we learn; by its lamp are our footsteps 
guided. 

Why, sir, all human action is based on the record of the past. 
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Precedents are not alone the province of the lawyer; precedents are 
the province of mankind. We all look back to the accumulated record 
of the past in order that we may avoid its errors and profit by its 
wisdom. ‘Take, for instance, the experience of this Commonwealth. 
It is probable that in this Convention once again will arise the ques- 
tion of the relation between church and State. Where will you find a 
more adequate discussion of that matter, set forth with more earnest- 
ness, more zeal, more tolerance, than in the report of the debates of 
1820? And shall we not profit by the errors of those who then dis- 
cussed the great problems of life? Turn to the volume of 1820, and 
there you will find as perhaps its ablest speech that of Daniel Webster 
in defence of property as the basis of representation in the Senate, an 
error we have now discarded. Is it of no use to find why he took 
what we think now the wrong ground? 

Turn over the pages farther. You will find a most interesting speech 
by Joseph Story in defence of property. It has a ring not familiar in 
these days, and yet one will do well if, from the current literature, he 
turns back near a hundred years to the words of the great Massachu- 
setts citizen who dared to defend thrift, who dared to defend foresight, 
and who spoke eloquent words that ought to appeal to reason even 
to-day. 

Let me again refer to the Convention of 1820. I am not, sir, one of 
those who feel we are here improperly. I am of the belief that the 
people have a right to vote to revise, alter or amend the Constitution. 
But there Daniel Webster made a speech defending the report of the 
committee on that subject, in which he said the committee did not 
foresee any probability that the Constitution as a whole would ever 
need revision. At least that might instruct us, if to no other purpose 
than to show that, after all, no generation reaches the goal of human 
thought. The men of those times believed the Constitution was as 
secure as the pyramids themselves; and yet you who have visited the 
pyramids know that their surface is crumbling, that their bases are 
covered with the sands of the desert, that the chambers within are 
empty. The soul of the pyramids is gone and only the skeleton re- 
mains. But forgetting that, Daniel Webster told the Convention of 
1820 there never would be occasion, in his opinion, for a revision of the 
Constitution, and therefore no other method was suggested than that 
of amendment by the course now familiar, of legislative action. I do 
not think he was right. I believe that before we have finished our 
labors we shall deny his view. But frankness leads me to add that 
if we are to reach the true conclusion on this occasion, we must take 
into account the reasons that led to the action of 1820, reasons to be 
found in the printed report. 

Or turn to the Convention of 1853; there, too, you may gather 
information useful to-day. It is not impossible that we shall here 
consider the question of an elective judiciary. There you may find 
that the result of a long and earnest debate was a compromise, with a 
recommendation that judges should be appointed for a term of ten 
years. Read those able speeches and get inspiration for the task 
before you. Read the great speech of Rufus Choate, read the wise 
words of Professor Greenleaf and Professor Parker of the Harvard Law 
School, read the words of Richard Henry Dana, Jr., — aye, even the 
words of Benjamin F. Butler, and then find that there is nothing new 

\ 
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under the sun, and that we in our turn are to answer questions our 
fathers answered. Let us hope we shall answer them more wisely, 
because we shall have not only the benefit of their wisdom, but also 
the experience of the years that have gone since they spoke. 

There is no lawyer within the sound of my voice who does not know 
that within careful limits the courts are accustomed to accept in- 
formation as to the circumstances under which constitutional pro- 
visions came into being. Is there a lawyer here who does not grieve 
because there was no stenographic report of the Convention that 
framed the Constitution of the United States? Is there a man of 
letters here who does not know that in all the literature that has come 
from the American press perhaps there is no single set of volumes 
more precious to our liberties, more important to our welfare, than 
the five volumes of Elliott’s Debates, containing Madison’s notes and 
what was said in the State Conventions? This is why the question 
before you is one of far more than passing interest, why it concerns 
the very foundation of law, perchance, in the years to come. 

Our laws relating to general incorporation found their origin in the 
debates of 1853. The framework of our cities rests upon the debates 
of 1820. I might enumerate to your weariness the long list of other 
important questions there ably discussed. 

Ah, but I know, in due and fitting modesty, some member of this 
Convention will say to himself that there is none here capable of 
speaking words worthy of preservation; that we have lost the proud 
position of those who made fundamental laws for the Commonwealth 
before us; that to-day there is no Daniel Webster to thrill the world 
with his eloquence, no Joseph Story to bring the lore of legal learning, 
no Rufus Choate, no Henry Wilson, no Boutwell, no Burlingame, no 
Banks, no Dana. Perchance in their day they might with like modesty 
have said the same thing. 

Their noontime never knows what names immortal are; 
Tis night alone that shows how star surpasseth star. 

_ And when we shall have entered the long night, perchance there may 
be names of this Convention that will shine in the very zenith. Per- 
haps words we here speak may serve generations that are to follow. 
Perhaps the very friction of our ideas may stimulate them to wiser 
conclusions. Perhaps we in turn shall have done our duty and by 
our addition have given to the years of the future a stock of wisdom 
beyond that which we have received from the past. [Applause.] 

Mr. Unprruiuu: I recognize how little ability I have to answer the 
splendid rhetoric and eloquence of the gentleman, with whom I usually 
agree. Possibly it is because we live in a different environment. His 
plea to the lawyers of this body was indeed a masterpiece, and it is 
something with which I probably shall find it is impossible to com- 
pete or contend. But, sir, if I may be excused a personal reference, I 
hold the position in my city of president of one of the great charitable 
organizations of that city of 100,000 people, and sir, the things that I 
have seen during this last hard, cold winter make me appreciate, if 
nothing else would, the value of a dollar. I ask you of what value to 
the unborn generations this volume or these several volumes of the 
proceedings of this Convention will be if, when born, the mothers hold 
to their dying or drying breasts the mouths of the babes they are un- 
able to satisfy. 
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Mr. President, the conditions are worse than any of you realize or 
recognize. The lawyer of this Convention and the lawyer in practice ‘ 
does not pay the bills for the stenographic reports of the case; the 
poor plaintiff or defendant does that. We in ourselves are transferring 
this burden from our shoulders and pocket-books to the shoulders and 
pocket-books of those less able to meet the expense. And, sir, our 
principal reason for being here, the principal purpose, if you please, is 
not to hand something down to posterity in the way of speeches, it is 
to get out a Constitution. The newspapers of to-day are just as pro- 
gressive as, if not more than, the newspapers of 1853 or 1820, and all 
that is necessary in the way of verbatim reports of speeches will be 
found in their columns. I want to warn this Convention that if this 
order goes through you will find undoubtedly that there will be man 
after man who will extend his remarks, who will unnecessarily hold 
forth, in order that he and his name shall go down to posterity. I 
may possibly hurt my cause, but I still call to your attention the 
character and quality of the debates which we have already heard and 
ask you if you think they are worthy of a place in a volume or a 
volume of volumes to go down to posterity. [Applause.] 

Mr. President, the gentleman has put the responsibility where it 
belongs. He says we are not bound by any action of the Legislature; 
nor are we. We are bound by our own action, and the responsibility 
rests with us. But in the days of the coming legislative session you 
will find if we exceed the appropriation so generously provided, with 
an increase in the taxes, with an increase in the burdens of the people, 
the odium will not rest with the Legislature but with this Convention, 
and its expression will be in speeches in the legislative session and 
which will not go down to posterity, but which will be used for im- 
mediate consumption. . 

Mr. President, I do not wish to prolong this discussion. I simply 
wish once more to call to the attention of this Convention that the 
conditions to-day are far different from the conditions of 1853 and of 
1820; that to-day the people need every single solitary cent they can 
lay their hands on or save from the tax collector, and that in those 
days we had prosperous, good times, without the accompaniment of 
war and all of the horrors which it brings. Now, sir, if the Conven- 
tion wishes to place this burden on the people of this Commonwealth 
of Massachusetts, if it wishes to assume the responsibility, at least my 
conscience is clear. I leave it with the Convention. 

The order was adopted, by a vote of 186 to 52. 

On the 14th of June, 1917, Mr. Joseph J. Leonard of Boston offered 
the following order: — 

Ordered, That the committee on Rules and Procedure consider and report whether 
a method may be devised whereby proceedings and utterances deemed worthy of 
future reference may be printed in good readable type, and that all other material 
be printed in a smaller type. 

Mr. Lronarp of Boston: I have offered this order after looking at 
some of the reports of the debates of previous conventions, and also 
after listening during the past several days to the discussions in this 
chamber. I think we all will agree that the great fault of our public 
documents is that generally they are printed in a uniform type, and 
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any scholar or student who will take the proceedings of the last Con- 
vention and endeavor to separate in them the wheat from the chaff 
is confronted with a very serious and difficult task. It has impressed 
me that if some mechanical method had been devised by our fore- 
fathers of seventy-odd years ago we all would be greatly facilitated in 
getting at the material matters that were uttered in that Convention of 
1853. Now, I understand and I feel, perhaps, that some people might 
say that in offering this order I am trying to infringe upon the right 
of an individual to have his utterances given the same circulation as 
those of any other individual, and that we all have the same right to 
give expression to our thoughts, and our ideas are of equal value, no 
matter upon what subject they may be expressed. I have no idea of 
that sort. I think in these days of efficiency we ought to be able to 
devise some means whereby the material of this Convention will be 
accessible to the reader of the future. Now, I would like to say right 
here if the reader of the future record should happen to look at my 
remarks, that up to the present time if he will read carefully the 
address of His Excellency the Governor and the address of the Presi- 
dent of the Convention, and also peruse the debate on the question 
of the open ballot and the discussion which occurred yesterday between 
the chairman of the committee on Rules and a member of the same 
committee upon the question of stenographic reports of these proceed- 
ings, I think he would have most of the material that is worthy of 
preservation up to the present time. 

Now, I have listened to a great many voices here that have brought 
from time to time mandates directly from the people. It seems to me 
as if some of the delegates feel that they are inspired to give us a 
message directly from the people upon each and every method of pro- 
cedure, even including those matters upon which the people themselves 
have not given any expression or thought. That may be so, and if 
itis, it is a remarkable and unusual gift. It is a gift that comes by 
inspiration, I should say, or by some sort of superhuman revelation. 
But in my experience I think that the people of this Commonwealth, 
through several generations of trial in self-government, have adopted 
a means of utterance that generally is sound and at the same time 
decisive, and whether they speak from the bench or the farm, or the 
workshop, or the factory, or the office, or the bar enclosure or the 
judge’s bench, their voice is generally heard and generally heeded. 
Now, it may be that some of these utterances are really the spoken 
voice of the people, and if that is so, even though they are printed in 
very fine print those utterances will be found by the future scholars, 
because one of our great philosophers has said that if a man makes a 
mouse-trap that is better than that produced by his neighbors, even 
though he builds his house in the wilderness the. world will make a 

_ track to his dwelling-place. So I should like to suggest to the com- 
mittee on Rules some method of considering the typographical make-up 
of the debates of this Convention, if the debates are to be printed, and 

_I understand that is a matter that is under consideration at present. 
It may be that the idea that I suggést may seem impracticable, but it 
might be possible to devise some authority or judicial body that could 
pass upon what was worthy of preservation and what should be put 
in finer type. - 
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To sum it up, whether you agree with the idea that one man’s utter- 
ances should be in larger type than another’s, there is this to be 
considered, — whether we cannot, in the mechanical make-up of the 
proceedings, give a sort of a running history right through the three 
or four volumes that may be printed; just the same as a lawyer 
endeavors to find out the prominent authorities and leading cases, 
giving some prominence to those matters of debate or discussion that 
are of importance and less prominence to those that do not seem to be | 
of interest to the future. I offer that order and ask that it be sub- 
mitted to the committee on Rules for their consideration and report 
to the Convention at some future time. 

The order was rejected. 

On the 21st of June, 1917, the committee on Rules and Procedure rec- 
ommended the adoption of the following order: — 

Ordered, That the Secretary of the Convention be authorized to contract with the 
Wright and Potter Printing Company, at prices not exceeding those paid by the 
Commonwealth under its contract with said company, for the printing and publishing 
of not more than three thousand copies of the Journal of the Convention, in addition 
to the sheets furnished for daily requirements; of not more than two thousand copies 
of the reports of the commission appointed to compile information and data; and of 
not more than three thousand copies of the Debates of the Convention; 

Ordered, That the volume or volumes of the Debates of the Convention be confined 
to verbatim reports of debates in the Convention, or in Committee of the Whole, 
concerning proposals to revise or amend the Constitution, or questions relating to 
(1) the form, manner or time of submitting to the people any amendments adopted 
by the Convention, (2) the powers or rights of the Convention or any of its members, 
(3) the returns of elections of its members or the filling of vacancies in its membership, 
(4) the record of its proceedings or debates, or the printing or publishing of the same; 
together with such appendices, index and other matter as the committee on Rules . 
and Procedure may deem it desirable to have published in such reports; 

Ordered, That one copy of the Journal of the Convention, of the reports of the 
commission appointed to compile information and data, and of the debates of the 
Convention, be furnished to each member of the Convention; that not more than 
five hundred copies of the journal, commission reports and debates be distributed to 
libraries and for other purposes of education, or to officials; and that the remainder 
vd ss copies be sold at a price approximating the cost of paper, press-work and 
inding; 
Ordered, That provision be made by the committee on Rules and Procedure for the 

preparation, publication, distribution and sale of the volumes herein referred to, and 
of such other documents or reports as may hereafter be ordered to be printed; 

Ordered, That all motions for printing, except in the Journal or Calendar, and all 
motions for the purchase of publications, shall be referred to the committee on Rules 
and Procedure for report before final action. } 

Mr. Unprernitu of Somerville: I regret that I feel obliged to in- 
flict myself upon the members of the Convention, but I do not think 
it would be right to allow this order to go by without serious considera- 
tion. I hope that every member of this Convention will read the vari- 
ous provisions of this order, and each for himself say whether he 
thinks this is the proper time for the passage of such an order through 
this body, or whether he thinks it can well wait until later, and per- _ 
haps forever. Mr. President, this is a continuation of the line of 
argument I opened up some day last week, when the order for the 
employment of stenographers and the reporting of the proceedings of 
this Convention was before the Convention; but, sir, where that 
order involved only an expenditure of from $7,000 to $8,000, and 
might be considered a perfectly proper and necessary expense by the 
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members of the Convention, this proposition is of an entirely different 
character. This proposition before we are through with it will cost in 
the vicinity of $50,000, without any doubt. The expense alone should 
really result in its rejection, but that is not the worst feature of the 
passing of this order at this time. I cast no reflection on individuals, 
but there are many members of this organization who are interested in 
political booms, political ambitions, and if you pass this order as it is 
drawn you will have at least four weeks of stump speeches to be 
printed at the expense of the Commonwealth and circulated in the 
fall to aid one’s election to the House or to the mayoralty of some 
city, or the return to office of some political office holder. That to my 
mind is one of the worst features of this order. 

I ask the indulgence of the Convention while I point out how this 
might possibly be handled and yet get all of the information that is 
necessary for the antiquarian of the future generations. It seems to 
me that today, when all of us are trying to conserve not only our 
energies but every commodity that is at our'demand and command, 
when the price of printing paper is extremely high, when we are told 
to economize in every direction all of the natural resources, we can 
well put off the publication of the speeches which are to be delivered 
in the Committee of the Whole and in the Convention itself until some 
later day, and some other body rather than this one then might edit 
the matter, revise the debates, separate the wheat from the chaff and 
publish, if they please, a report of the proceedings of this Convention, 
together with such speeches as may have stood the ravages of time 
or had the approval of time set upon them, and then that body could 
provide for the payment of the same. At that time I hope and pray 
that our country may be in a better condition, that our State may be 
in a better financial situation, to handle the expense involved. There 
could be no objection, and no charges of favoritism brought at that 
time, but the real meat of this Convention and what it may bring 
forth would then be issued, and probably one volume would be suffi- 
cient to hold all that was necessary. I do not stand here with any 
plea of pressure or to urge my views upon this Convention, but, sir, in 
the committee that considered this question there is no unanimity of 
opinion. A bare majority considered this a proper time to pass this 
order. And so I submit to you with those who agree with me in the 
committee that you should study the question seriously and solemnly, 
from a standpoint of economy and good judgment, before you pass the 
order. 

Just one further matter and I have finished. I noticed the other 
day, when I asked for a standing or rising vote upon the question 
of the employment of stenographers, — and really the whole question 
was debated at that time, — that the self-constituted tribunes of the 
people were conspicuous by their absence among those who stood to 
reject that order. I did not ask at that time for a roll-call, for I did 
not wish to take unnecessarily the time of the Convention. The only 
man in this Convention who stood by my side on that day is a man 
who has had considerable experience and association with the poor 
people of this Commonwealth, and my thanks are due to him for his 
efforts, not in my behalf but in behalf of those people whom he rep- 
resents. Today I shall take a different attitude, and I shall ask and 
expect every man in this Convention to be willing and ready to place 
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himself on record on this question of spending the money of the people 
of the Commonwealth of Massachusetts at this particular time, when 
they need every .cent they possibly can save from the tax collector and 
from the high cost of living. 

Mr. Luce of Waltham: After the discussion of this matter last week 
the desire of the Convention had seemed to be clear enough to warrant 
the hope that there would not be occasion further to take its time or to 
elaborate the arguments; and to-day it is not my intention to tax the 
patience of the Convention to hear a repetition of all the reasons pre- 
sented in the previous discussion. There were, however, some facts 
which were not brought to attention which may now aid the Conven- 
tion in reaching a conclusion a second time. 

I have before me a list of 25 cases in which the highest courts of our 
different States have accepted the debates of Constitutional Conventions 
as evidence of what was meant by amendments there adopted. I 
could read to you an opinion from our own Supreme Judicial Court, — 
not a decision, but an opinion, — showing that its members went even 
outside the debates, to recorded statements made outside the Conven- 
tion, for the purpose of ascertaining what was meant by an amend- 
ment. And I will crave your patience while I read just two lines from 
a decision in New York: 

“The Courts,” it says “have characterized the printed copies of Convention de- 
bates as the most unequivocal proof.” 

The record of what we here do will be the most unequivocal proof of 
what we here mean. In the very last Constitutional Convention in 
New York, in the course of debate, this statement was made: 

We understand the rule of constitutional construction to be that the courts may 
look to the records of this Convention to find out what we mean. 

It goes on to justify the action of the Convention because the 
courts would look to the records of the Convention in the construction 
of the amendment. Elihu Root, who served in that Convention, 
persuaded it that this matter was of such grave importance that the 
reports of debates in the Legislature ought to be preserved. I would 
not go with him that far, for the reports of the Legislature would have 
no standing, presumably, in a court of law. But there is no lawyer 
within the sound of my voice who does not know that if we propose 
amendments and if they are adopted by the people, the time will come 
when the interests of men will hang upon the construction given to 
them by our highest tribunals; and shall we.deny those tribunals the 
opportunity to know what we meant? That would be our action if we 
concealed our debates from the world. 

It has been suggested that the time is not yet arrived to decide this 
question. There are mechanical difficulties in the way of postpone- 
ment. If you do not decide it until close to adjournment, then these 
volumes will be piled upon the State printer at a time when in all 
probability his presses will be taxed and at any rate there will be a 
delay of months, possibly running into years, before these volumes will 
be printed. A reason for the immediate publication of these debates, 
is that the people may know what we meant, — the people, when they 
discuss this matter next fall, when they go to the polls, that they may 
have read with their own eyes the reasons for our action, or else may 
have listened to those whose duty it will be, —and I includé every man. 
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in this Convention, —whose duty it will be next fall, with memory 
refreshed by the record, to tell the people why we have given this or 
that advice. And therefore, in order that the prime, the chief, the 
all-important duty may be instantly performed, this matter should be 
decided now and we should at once state whether we will follow the 
precedent of many previous Conventions, and at least eight out of the 
last ten Constitutional Conventions that have been held. We shall fail 
in our duty unless we shall do as they have done, recognizing that 
those who are to vote upon the questions we submit have the right to 
know why we advise this or that course. With that duty in front of 
us is there any man here who will say that, expending a half million 
dollars, — it may come to that, —for this Convention, the people will 
begrudge the fifteen, twenty, twenty-five thousand dollars, or even 
more, necessary for us to do our work right? It was the mandate of 
the people that this Convention should be held, and coupled with that 
mandate and part of that mandate was the order that we should do 
this work to the best of our capacity, that we should do it aright; and 
this work will not be done aright if a record is not preserved and if 
that record is not put within the reach of every voter in the Common- 
wealth at the very earliest possible moment. 

The order was adopted, by a vote of 157 to 26. 

MANUAL OF THE CONVENTION. 

The committee on Rules and Procedure reported Tuesday, September 18, 
1917, that the following order ought to be adopted: 

Ordered, That there be printed one thousand additional copies of the Manual of 
‘the Constitutional Convention, five hundred to be distributed under the direction 
of the Committee on Rules and Procedure and five hundred to be offered for sale at 
cost. 

The order was considered by the Convention the following day. 

Mr. UnpDERHILL of Somerville: When this matter came before the 
committee on Rules and was voted on in that committee, I asked to be 
recorded as a dissenter. Some mistake has been made, and I was not 
so recorded. I simply wish to bring to the attention of the Convention 
once more the fact that this is another one of those printing orders for 
the expenditure of the people’s money in order that the proceedings of 
this Convention and all of that sort of thing may go down to anti- 
quarians or somebody else. In other words, that one thousand addi- 
tional copies of the Manual may be printed; that the committee on 
Rules may distribute to the public libraries of the State five hundred 
copies, and that the rest of them may be sold by the printer at cost. 
Provision has been made that the printer may sell these at cost; and 
if any man here is patriotic enough or philanthropic enough to buy a 
copy for his library, he can get it for one dollar each, and he can 
save the people one thousand dollars in the publication of this docu- 
ment. 
_Mr. Wrtrams of Brookline: This order came before the committee 

on Rules with a recommendation or rather a letter from the Commis- 
_ sion to Compile Information and Data, to the effect that the edition 

of five hundred copies had been exhausted, and that there were de- 
mands from many of’ the libraries and public institutions of the Com- 
monwealth to the extent of about four hundred. It seems desirable 
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that those institutions and libraries should have the benefit of a copy 
of the Manual. It contains a great deal of valuable information. Un- 
doubtedly it is one of the best documents that ever has been pre- 
pared relating to the Constitution of Massachusetts. Any student of 
the Constitution of Massachusetts would like to have access to it, 
whether residing in the Commonwealth or elsewhere. 

There was a suggestion that the public printer should take the risk 
of publishing it at a dollar a copy, — they cost, by the way, fifty cents. 
It seemed wise to the committee to keep the sale and distribution in 
the hands of the Convention, or its committee on Rules and Procedure, 
so that the-public institutions and libraries-could be supplied and that 
the others could be sold at cost. Your*committee did not think it is 
wise that the Commonwealth of Massachusetts should go into the 
business of selling books at a profit. Therefore your committee, with 
the exception of the gentleman from Somerville, was unanimous in 
recommending the adoption of the order. 

The order was adopted. 
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CONTESTED SEATS IN THE CONVENTION. 

The committee on Elections reported, July 18, 1917, no action necessary, on 
the communication from Jasper N. Johnson of Medford, claiming to have been 
elected to membership in the Convention from the Twenty-fifth Middlesex 
Representative District (Doc. No. 328). 

Mr. SHaw of Revere: As there has been some misunderstanding 
regarding the rights of the minority members of the Election Commit- 

. tee in regard to that particular matter, at the request of one of the 
minority members I make a motion that the whole matter be recom- 
mitted to the committee on Elections. 

Mr. Gerorce of Haverhill: I think if any minority member wants 
this recommitted he ought to have the courage to make the motion 
himself. As a matter of fact there is no minority report. This matter 
was heard, the petitioner was given all the opportunity that he asked 
for, the vote was taken and the committee made this report, — a 
unanimous report. They were asked if there were any dissenters and 
nobody dissented; and five days after that action we find that the 
petitioner wrote a report himself and went out and, through a misap- 
prehension, secured the signatures of three or four members of this 
committee, one of whom had voted in favor of the report, no legisla- 
tion necessary. Now I have had some experience with legislation, Mr. 
President, but I never heard of any such transaction as that, when a 

’ petitioner draws his own report and then comes up here and deposits 
it himself. There was not a member of the so-called minority that the 
gentleman speaks of who would deposit or file that report. It seems 
to me there is nothing gained by recommitting this report. If there is 
anything that the gentleman from Revere fails to understand, the com- 
mittee is able to give him any information he would like. But I think 
it would be a great deal better if these so-called “minority members”’ 
would come in here and make their own motion instead of sending a 
substitute. 

Mr. Suaw: There is not anything in regard to their rights that I 
do not understand, Mr. President, but a member of the committee told 
me that they did not know what their rights were, that they were abso- 
lutely ignorant as to legislative matters, and that when this report 
was in the committee they did not know what their rights were; they 
did not believe they could do anything else, as a majority of the com- 
mittee signed the report, and they desired the report recommitted to 
the committee in order that they might exercise their rights. I think 
as a matter of courtesy, if nothing else, on behalf of this entire body, 
that the circumstances of the case should be taken into consideration 
in regard to these committeemen, in order that they may preserve the 
rights which they have. 

Mr. Grorce: I have had an opportunity to talk with these mem- 
bers and I do not find them so green as the gentleman thinks. They 
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understand the situation; perhaps the gentleman from Revere thinks 
he understands it; being a partner of the gentleman who has peti- 
tioned for this seat which does not belong to him, he may have infor- 
mation first-hand. There is nobody green on this committee; they 
fully understood it. We had a hearing covering two days and these 
gentlemen were there, every one of them, and when we took a vote 
there was not a dissenting vote in the committee, and this report 
came in here as the report of the committee and there is no minority 
report, except, as I say, that the petitioner went to work four days 
afterwards and drew a report and then, through a misapprehension, 
secured the signatures of certain members of this committee. 
Now those members of the committee are here; let them speak for 

themselves. The man who is “green,” — let him come in here and 
speak. Let us have the facts. I never heard of such a proposition 
before and I never read of a proposition of this kind, that after a 
committee had taken a vote and adjourned for five days and had pre- 
sented a unanimous report, that a petitioner who does not belong to 
this body should write a report, a bogus report, a misrepresentation, 
and then secure the signatures through a misrepresentation and then 
try to spirit this report in here himself. Boss Tweed of New York in 
his palmiest days never went up to Albany and played any such trick 
on the Legislature. I think we have fooled with this long enough. 
I am perfectly willing that the Convention should recommit this report. 
If we had known that there was going to be a dissenter we might 
have made a more elaborate report, but it was unanimous and what 
was the use of making a long report when the committee had heard 
the case and were all of one mind with respect to giving this petitioner 
leave to withdraw? 

The motion to recommit was lost, and the report was unanimously accepted. 

The Report of the committee on Elections, leave to withdraw, on the commu- 
nication from Patrick H. Jennings of Boston, claiming election as delegate at 
large and asking for an examination and recount of all ballots cast for delegates 
at large, was considered on the same day. 

Mr. Trmorny J. Driscouy of Boston: In my opinion, the committee 
on Elections secured sufficient evidence to have a recount of all ballots 
cast in the State. The committee on Elections had a tabulation before 
them which showed many erasures and irregularities in the counting 
and tabulating. The Governor’s Council did not adhere to the elec- 
tion law. The election law requires that the Governor and five mem- 
bers of the Governor’s Council shall be present when the seals of 
the returns of the cities and towns are ‘broken. The Governor was 
not present. Five members of the Council being. present, the seals 
were broken. On the first day some of the Governor’s Councillors 
were present, and some were not. They left the counting and tabulat- 
ing to clerks, which was a violation of the law. The returns were 
given out that Arthur D. Hill was elected as a delegate to the Consti- 
tutional Convention. They called in the secretary, Mr. Boynton, to 
verify the statement that Mr. Hill was elected. Mr. Boynton verified 
the statement; the certificate was sent out to Mr. Hill, and then the 
men who were interested in Mr. Jennings’ campaign came to the State 
House and asked the Governor’s permission to tabulate the count of 
the vote. After tabulating the count they found in the Essex County 
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returns a mistake of 13,000 votes. Then a request was sent to Mr. Hill 
to return his certificate to the Governor’s secretary, and he did so. 
‘The mere fact is that Arthur D. Hill would have been declared elected 
and would be sitting in this Convention to-day had it not been for 
those men who went to the Governor’s Council and spent all day in 
tabulating the votes as they were returned to the State House. In 
many cities and towns there were numerous erasures, and in one town 
a bottle of ink was spilled all over the returns. 

I think that it is no more than right and just to all the people of 
this Commonwealth who have doubts in their mind whether Mr. Jen- 
nings was elected to this Convention that a recount should be had. 
The official press reports declared him elected, and the discrepancies 
in some of the counties were as high as 1,000 votes. 

Mr. Dxan of Fall River: I hope that the members of the Conven- 
tion have read this report of the majority of the committee on Elec- 
tions. J think perhaps the simplest way to deal with this matter is 
to go over what took place regarding the election May 1 and to go 
through the final tabulation by the Governor and Council. 

On the 2d of May the Boston Globe stated that Patrick H. Jennings 
of Boston was one of the duly elected delegates at large and he led 
Charles F. Choate, Jr., of Southborough by a little less than 300 votes. 
The paper also stated that 75 towns were missing. The Boston 
Evening Transcript gave a similar return, stating that four districts were 
missing, but in the tabulation of the result of the vote in the cities 
the Transcript made a mistake of more than 800 votes. It gave Mr. 
Choate 4,109 votes when as a matter of fact he received 4,980 votes in 
Worcester. That difference of 871 right there more than takes care of 
any lead that Mr. Jennings had over Mr. Choate. The returns. from 
the missing towns, however, were slowly coming in. The Pras 
return, which I hold in my hand, came in on May 17. 

On the 22d of May the Governor’s Council tabulated the vote. 
At that time it made a mistake in counting the vote for Arthur D. 
Hill in Essex County. That vote was counted twice for Mr. Hill. 
He was given 25,600 votes instead of 12,800 votes in Essex County. 
The following day representatives of labor organizations went to the 
Governor’s Council and asked to see the returns and tabulation sheets, 
and they went over the vote, and as a result of their work this mistake 
for Mr. Hill was found. “Let me say, as is pointed out in the report, 
that no change was found in the vote cast for Charles F. Choate, Jr., 
of Southborough, or for Patrick H. Jennings of Boston; their votes 
have remained the same throughout. The alterations and erasures on 
the tabulation sheets, and I have a copy here before me, show abso- 
lutely no change in the vote of the sixteenth and seventeenth candi- 
dates who were running for delegates at large; their vote remained 
the same. Friends of labor who looked into this matter do not con- 
tend that there is any change, so far as any official return goes, in the 
vote of Mr. Jennings or of Mr. Choate. They did, however, finding 
this vote for Mr. Hill, ask the Governor and Council to retabulate and 
to correct this error, and this was done May 29. Mr. Choate was then 
the sixteenth candidate and duly elected, and Mr. Jennings was the 
seventeenth candidate. Their votes remained the same; Mr. Hill 
dropped back to the place that he had previously held. 

All that the qnentis of Mr. Jennings have to base their claim on is 



26 CONTESTED SEATS IN THE CONVENTION. 

the fact that the newspapers stated.on the day after election, with 75 
towns missing, that Patrick H. Jennings was elected. There was this . 
mistake in the Governor’s Council; this was corrected, however, on 
retabulating. The final tabulation May 29. exactly agreed with what 
labor found when it retabulated. There was found, for example, a 
piece of paper like that. [Exhibiting a paper to the Convention.] 
Before the hearing a great deal of emphasis was laid on that, and we 
were asked to go over that return, and told that we ought not to have 
a new.return but that we ought to recount the votes not only in the 
Cummington district but in the Commonwealth of Massachusetts. Now, 
sir, what does the return for Cummington tell? You can see it. How 
important do you suppose it is regarding the vote of Massachusetts? 
Well, the ink is still over it. According to the return Charles F. 
Adams has 20 votes, Charles F. Choate of Southborough has 18 votes, 
Patrick H. Jennings of Boston no votes. And they brought this in as 
a result of that and urged we ought to go back and recount the votes 
of all the cities and towns in the State. 
We sought on behalf of Mr. Jennings to find wherein these errors 

had been committed, and the best information we could get was that 
the Council had bungled their part of the work. We admitted it, and 
we said: “We will go back and start where the Governor’s Council 
started, and we will go over this vote.” So this committee spent a 
week in tabulating, getting the returns from the cities and towns, 
making our own figures up and retabulating them, — and with what 
result? We came out with identically the same figures in point of 
tabulation made by the Governor and Council, and Mr. Choate was 
still elected over Mr. Jennings by 1,640 votes. As I have said before, 
there was no change in the vote counted for Mr. Choate or Mr. 
Jennings. 

The petitioner came in and said: “ Because this suspicion has been 
created, and because there was a difference in the returns from those 
reported by the Associated Press, we ask that you proceed to recount 
all the ballots.” No single individual request of that nature could 
safely have been entertained by the committee. There was abso- 
lutely no evidence given to the committee of any error in the marking 
of the ballots. 

The majority of this committee feel that under those circumstances 
they have done all that they could, all that they were required to do, 
— starting in with retabulating the vote, disregarding the vote of the 
Governor and Council, and drawing their own conclusion that Mr. 
Choate was duly elected. ‘To go further seemed to be unfair, and 
seemed to be unreasonable. I trust that the present motion to sub- 
stitute the minority report will be defeated. 

Mr. Mortarty of Boston: Being one of the committee that did the 
tabulation after the executive authorities of this Commonwealth were 
not able to find the mistake, I happened to be one of the men who 
went in there and found the mistake, — not as any representative of 
any labor organization, but as a citizen of this Commonwealth. Three 
men who were with me were likewise citizens of this Commonwealth, 
and we came here without any classes, and we came here as repre- 
sentatives and citizens of this State. 

I want to say, as being one of the members who appeared before 
the committee, that I never mentioned the tabulation sheet of Cum- 

\ N 
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mington. I want to say to you members of this Convention, do not 
let them becloud the issue by holding that tabulation sheet up here, 
that there are not over fifty votes on, and think that we were going 
to change the situation by that. The man who reported for the 
committee does not even tell you the whole of Worcester. He does 
not tell you that Mr. Choate gained 800 in Worcester, and Mr. Jen- 
nings lost 1,000, in just the city of Worcester. If the newspaper re- 
ports were correct, Mr. Jennings would have been sitting here instead 
of Mr. Choate. 

I want to say that on Friday prior to the Governor’s Council 
making their report there was a letter seen in & prominent attorney’s 
office in this town. That prominent man in this town happened to be 
seated, or to have a seat, in this Convention. The report had got 
out that Mr. Hill had gained a place in the delegates at large by an 
increase from twenty-fourth place to fourteenth place, jumping ten 
places in the list. On Saturday morning we got the word. We came 
to the Secretary’s office, but after closing hours. We were told to come 
around Monday. We went there without any action of any organiza- 
tion, — to show that it is not the labor movement but it was individ- 
ual citizens of this Commonwealth. On Monday we came and talked 
with Mr. Boynton. He told us that we could have the tabulation 
sheets immediately on the Governor’s Council making their report. 
He told us that he was not satisfied with the tabulation made by the 
clerks of the Governor’s Council and that he was going to have a re- 
tabulation that day, and that he would give us his report at four 
o'clock that night if we would return. We came back approximately 
at four o’clock. He said: “My clerks have gone over the tabulation 
of the Governor’s Council and we find the tabulation correct, giving 
Mr. Hill a seat in the Convention.” We said again to him: “When 
can we have the tabulation sheets?” He replied: “Immediately on 
the Governor’s Council going into session.” 
We came here on Tuesday, and at twenty minutes of two I received 

from the executive secretary the report of the Governor’s Council, 
even before they had gone into session, — a printed document stating 
that Mr. Hill had a seat and had been declared elected a delegate at 
large to the Constitutional Convention. Mr. Long, the secretary of 
the Governor, told us that the Governor’s Council was not going to 
approve the election that day, but they had to come back on Wednes- 
day; that they had an appointment for the unveiling of a statue and 
that they were going to do it the next day; that if the committee 
that I happened to be one of found any mistakes they would rectify 
them on Wednesday. But Mr. Boynton was called in before the 
Governor’s Council, and after being in there an hour and twenty 
minutes the Governor’s Council did take a vote and approve the 
election of Arthur D. Hill of Boston. They came out at twenty 
minutes of four, and he said: “ You can have the tally sheets now at 
any time.” We said: “Well, we will be back here to-morrow morning 
at nine o’clock.” And we counted from nine o’clock in the morning 
until twenty minutes of seven at night without any official of the 
State being in the office; and when we found a mistake of approxi- 
mately 13,000 votes in Essex County, without any official capacity on 
the part of anybody, somebody did send a message of some kind to 

‘ 
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Arthur D. Hill of Boston, asking him to return his certificate’ of elec- 
tion unopened. Without the Governor’s Council sitting, without the 
Secretary’s office being notified by any State official, they did notify 
him to return his certificate of election, and then the fourth tabulation 
took place. Mr. Choate was declared elected, Patrick H. Jennings 
and Mr. Hill declared not elected. 
‘In the tabulation, Mr. President, we found erasures on practically 

every delegate at large, the 32 included, or appearances of erasures. 
And we want to know, or we should like to know or be enlightened, as 
to what the Election Committee could find out by going over the same 
tabulation sheets that the four counters had gone over, when appear- 
ances of erasures had taken place, according to their own words. 
We found in the city of Waltham that erasures took place against 

the name of Adams. 
We again found in the town of Winchester that erasures appeared 

beside the name of George W. Anderson. 
We again found in the city of Lawrence pencil marks and the figures 

changed against the name of George W. Coleman. 
We found in Fitchburg, in the case of Apsey, Barton, Buie, Choate, 

Donovan, Moriarty, Storey, Jennings, figures changed, or appearances 
of figures changed, on the tabulation sheets. 
We found in the town of Blackstone erasures against the names of 

Adams and Choate. 
We found in the town of Clinton, again, erasures against the name 

of Anderson. 
We found in the town of Holden erasures against the name of Adams. 
We found in the town of Mendon erasures against the names of 

Adams and Anderson. 
We found in the town of Amherst erasures against the names of 

Walker, Walsh and Whipple. 
We found in the town of Orange erasures against my own name. 
We found in the town of Hinsdale erasures beside the name of 

George W. Anderson, in Hamilton against the President of this Con- - 
vention, John L. Bates, and in the town of Ipswich against Adams. 

The testimony of Mr. Boynton, the Deputy Secretary of the Com- 
monwealth, before the committee, was that the Governor’s Council 
and the Governor’s office were trying to make the goat out of the 
Secretary of the Commonwealth’s office and trying to throw the 
responsibility over on the Secretary of the Commonwealth for the 
mistakes made. Mr. Boynton said that the reason that they did not 
find the mistakes was that all they went through was the total, and 
where the mistake was made was in the totaling. They only counted 
the total. 

I want to say that the committee has made a precedent. ‘The first 
ease that they took up in this Convention was on the resolution pre- 
sented here in regard to the Charlestown case, of Sullivan and Mullen. 
The petitioner asked that both men be allowed a seat in this Conven- 
tion with half a vote. Neither one of those contestants asked the 
committee to retabulate the vote. But the committee went out, and 
after a recount being held by the election commissioners of the city of 
Boston, and the election commissioners of the city of Boston declaring 
it was a tie vote, this Election Committee, appointed by this Conven- 
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tion, without the request of either the men or their representatives, 
went out and counted the votes, broke the tie, and declared that Mr. 
Sullivan was legally elected as a delegate. 

I want to say that that is all that we ask, that the votes be counted, 
and if Mr. Choate has got the most votes Mr. Choate should be here. 
I happen to be a delegate who may be as near to being counted out as 
anybody else. I stand No. 15 among the delegates at large, and if I 
have not got enough votes in the recount I do not belong here. In 
having the votes recounted I am taking chances of being counted out, 
but I say that the citizens of this Commonwealth deserve protection 
from the men whom they elect. One of the committee has reported that 
there was not a sufficient number of officials there to even break the seal. 

Mr. President, I hold in my hand a copy of the laws relative to 
primaries, caucuses and elections, Acts of 1913, Chapter 835, Section 
312: 

The Secretary of the Commonwealth shall lay before the Governor and Council 
the copies of the records of votes cast with their seals unbroken. The Governor with 
at least five Councillors shall, as soon as may be, open and examine all such copies 
and determine who are elected to the several offices. Upon such determination, the 
Secretary, upon application, shall furnish to newspapers an abstract of the records 
of the votes examined. 

I want to say to you that the committee asked the Governor’s 
Council to come before the committee and only one member of the 
Governor’s Council recognized that request. I understand that that 
member of the Governor’s Council told that the members of the 
Governor’s Council violated the election laws of this State by not 
having the Governor present when the seals of the votes of this State 
were opened; and I believe if any man ever had the right to a recount 
of the ballots of his election it is Mr. Jennings, and that every delegate 
at large should be with this proposition to show that the ballot of this 
Commonwealth is a sacred document. And I am going to say that 
after to-day, when this is made public, — and I hope that it does get 
a lot of publicity, — that the voters of this State will not believe that 
the vote is a sacred vote if this Convention does not go on record to 
count the votes of the delegates at large. 

Mr. President, delegates of this Convention, we have complied with 
every law., Before the thirty days expired we notified every city and 
town of this Commonwealth according to law to hold the ballots, to 
allow this Convention to take the ballots in here, which they have 
power to do. Now I ask you men, — not as the chairman or the 
secretary of the committee has said, that it is a labor movement, but 
we come here with clean hands as citizens, not as any divided people 
in this State, but purely and simply as citizens of this Commonwealth, 
as we got our nomination papers as delegates as citizens and not as of 
any class, — and IJ ask you men to give Mr. Patrick H. Jennings, as a 
citizen of this Commonwealth; and Mr. Choate, who does not want to 
be a delegate to this Convention, if I judge him right, aud have any 
insinuations that there was anything wrong with the ballot in this 
Commonwealth, this recount. I will say that I will be one of the first 
men, if Mr. Choate or any other delegate has got votes enough to be 
in here, to say that this is his place, but I believe that we have a right 
to be shown. ‘ 
Now, I want to say that, going before the committee, I was criti- 

cized most severely for being suspicious, and I remember that I 
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answered this question of one of the committee, Yes, that I was 
getting so suspicious from finding out the things that I did find out 
that when I went home late at nights I used to guard my own shadow. 
And I was criticized for that. But I want to say to you men that 
when the committee went in to tabulate the sheets they got suspicious 
too; and the first thing that they tried to find out, when they found 
that blotted sheet from the town of Cummington, — their first thing 
to do was to go out and find if it was done by the four members who 
went in and found the mistake. Now I want to say to you and the 
committee: Have I not got just as much right to be suspicious as a 
member of the committee? 

In conclusion, gentlemen, I want to say this: That both the Deputy 
Secretary of the Commonwealth and the secretary of the executive 
say that the mistake would never have been found out if it was not for 
the four citizens going in and retabulating the vote. That is testi- 
mony that came out before the committee. So I say, to you men, I 
realize that the word “expense” is going to be used now after I get 
through. They are going to say that it will cost a lot of money. My 
answer is no matter how much money it costs, that it will be a cheap 
venture to show the citizens of this Commonwealth that the ballot 
is right and that men who run for public office will receive all of the 
votes tabulated in their favor. I thank you for the indulgence. 

Mr. CxHoarez of Southborough: I remember in the early days of the 
sitting of this Convention an honorable gentleman, a delegate from 
Waltham, advised the Convention that there were no Choates in the 
body. Whether he so advised them by way of congratulation or 
lamentation I was not then aware, — I think and I hope and I suspect 
by way of congratulation. I have for the last six weeks enjoyed an 
experience which I think is unique in the experience of any member of 
such a body as this. I have been “in again and out again”’ every day, 
I think, for the full six weeks of the sitting of this body. And I 
have no right to share that exhilarating experience alone, — there are 
thirty-two other gentlemen who are as much entitled to that excite- 
ment as I, and I for one, am heartily in favor of their having the 
opportunity. But seriously, Mr. President, a delegate to this Conven- 
tion should be like Cesar’s wife. And if there is, as there seems to be, 
a well founded and well settled and thoroughly believed doubt as to 
the seat of any member here, surely this Convention ought to vote as. 
one man to ascertain the truth about those facts and settle it for all 
time. [Applause.] 

Mr. Dran: The only trouble with the gentleman’s proposition is 
that there is no doubt. The situation is this: The gentleman from 
Boston, speaking a little while ago, said that we set a precedent when 
we counted the ballots in the case of Sullivan ». Mullen (Document 
No. 133). We did that, Mr. Chairman, because there there was a tie 
vote and there were six ballots in dispute. Those are the cases where 
you go to the ballots themselves, and you see what the intent of the 
voter is by what he puts on his ballot. Seeing how he marked his 
ballot you then determine what the will of the majority is. But there 
is absolutely no evidence in this case that requires the examination of 
any ballots whatever. The whole trouble came with the Executive 
Council, through a mistake in tabulation. I should like to correct 
the gentleman from Boston in regard to that by telling him we did not 



CONTESTED SEATS IN THE CONVENTION. 3l 

take a copy of the Council’s tally sheets. We went to the records of 
the 354 cities and towns of Massachusetts; we took those records and 
we retabulated the votes for the thirty-two delegates at large. We did 
everything in reason that we could to make clear and sure the result, 
and we were satisfied, — it was perfectly clear, — Mr. Choate of South- 
borough had 104,152 votes and he had defeated Mr. Jennings by 1,640 
votes. 

Mr. President, this last suggestion to my mind is a pretty serious 
matter. On mere suspicion and conjecture, on a fishing expedition, 
with the hope that we may count a few more votes for one candidate, 
are we going to recount the ballots of the entire Commonwealth of 
Massachusetts? You speak of the vote of the little town of Cumming- 
ton, but the largest vote of that town, 20 was given to Mr. Adams, and 
Mr. Jennings got no votes there. What does that mean? Is that 
evidence upon which to go ahead and recount the entire vote of the 
State? These alterations, these erasures on the tally sheets, — and 
there were erasures on the tally sheets, the sheets that the clerks made 
up, — amount to very little. The people who actually gained are men 
like Mr. Cummings of Fall River or Mr. Clifferd of New Bedford. 
Those are the men who have material changes. And the greatest 
change made in the vote of any of those men would not be enough to 
oftset the lead which Mr. Choate had over Mr. Jennings. I cannot 
believe under such circumstances that this Convention is going to 
reéxamine the ballots. That is a reflection upon every precinct officer 
in all the towns and all the cities of Massachusetts, as if there was 
really something crooked, and there has not been the slightest evidence 
before our committee of anything of that nature whatever. 

Mr. Dennis D. Driscout of Boston:- I trust that the delegates to 
this Constitutional Convention will not follow the action of some Legisla- 
tures and lessen the confidence of the people of this Commonwealth in 
their attempt to amend the Constitution. When I first came to this 
Convention as a delegate one of the prominent men of this Common- 
wealth suggested a very small error that should be corrected, and the 
feeling of the delegates to this Convention as to that small error was 
such that there was not any correction made. Now, the people of 
this Commonwealth feel that there is not only an error, but that there 
are other! mistakes, — that the committee do not deny, — and on the 
statement of a delegate to this Convention there are violations of the 
election law of this Commonwealth that have been made. Do you 
blame us for being called radicalists? 
When men come in as delegates, as citizens, representing the people 

of this Commonwealth and in behalf of labor, is it because it is a 
labor man who asks for a recount that the consideration of the interest 
of the Constitution of the people is not worthy of granting? I trust 
that the delegates to this Convention will prove to the people of this 
Commonwealth, and it is bold for me to say it, that if the Governor’s 
Council does not live up to the laws relating to the tabulation of the 
voting in this Commonwealth they will see that they are lived up to, 
and if it does not do its work they will encourage other men to go on 
record in favor of abolishing such an organization as the Executive 
Council or the Governor’s Council of Massachusetts. Is it true that 
all those mistakes were made on the tabulation? Is it true that all 
lead pencil changes and blots of ink in regard to figures have been 
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found? Does any delegate to this Convention deny this statement= 
That the committee who first handled the tabulation of these ballots. 
sent a notice to Arthur D. Hill that he was elected a delegate to this. 
Convention? Does the committee deny that? And after the com- 
mittee of citizens who were there looking over the ballots found out 
that the committee of the Governor’s Council had made a mistake of 
thousands of votes, who assumed the authority, without a meeting of 
the Governor’s Council, to send a notice to Mr. Hill that he was not 
elected as a delegate to this Convention? I want to say to all the 
delegates to this Convention that if they showed the same manhood 
and the same feeling as the delegate in the third division (Mr. Choate) 
did in talking on this subject, they would give the people of the 
Commonwealth more confidence in their representatives who are 
delegates to the Constitutional Convention. We are not afraid to 
spend money for justice. We believe in freedom. The poor and rich 
should be equal. And then when it comes to this Convention, repre-. 
senting the people, the delegates shall not have it said by any one on a 
‘public platform in their city or town that they were afraid to spend 
money when there was doubt of the people as to an act that was. 
proved, in order to prove to the people of this Commonwealth, when 
all is done, that the representatives of the people who were considering 
the question of the Constitution took such action as to give to the 
people who were not delegates here the assurance that every man 
would get justice by law and by the action of the delegates to this. 
Convention. I trust that the delegates to this Convention will accept 
the minority report of the committee and let the majority members of 
that committee go back and count the ballots, and so let every. dele- 
gate go home when the Convention is over and say that every man 
who sat here represented the people, or the interest of the people, and 
in behalf of the people were not afraid of any issue in open voting. 
That is the reason that I would rather go on record in favor of re- 
counting the votes, and I trust the delegates to this Convention wilk 
do likewise. Give the opportunity that the ballots be counted, and 
where errors were made see that they are corrected promptly, openly 
and aboveboard. Give us more encouragement in the future. Then, 
when our State officials are elected by a small vote of the Common- 
wealth, we will not be trying to get a recount. We have a tabulation 
here. We have lost confidence in it. Now give us confidence by giving 
us a recounting of the votes for the delegates who are here, and’ their 
friends who are outside will be satisfied. I express my feeling openly 
and aboveboard in the interest of fair play for the citizens of this. 
Commonwealth. ‘ 

Mr. O’Connett of Boston: I should like to inquire from Mr. 
Moriarty in reference to the erasures that are spoken of in those: 
reports. Was there any indication that those erasures were made by 
those who tabulated, or were they made before they came to the 
tabulators? It seems to me it is very important that this Convention 
should know of this feature definitely. And further, I should like to. 
know how many erasures were noticed, and what was their nature. 
Were they in the tabulation originally, or were they made at a later 
time? If Mr. Moriarty or some member of the committee can en- 
lighten me on that I shall feel better able to act on this question. 

Mr. Dean: I think I can answer the gentleman’s question. The: 
\ 
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figures now appearing in the tabulation appear to be in the same 
handwriting as the figures that were erased or crossed out. Let me 
give you a few of the changes to show their nature. In the vote of the 
-county of Hampden 6,478 are given to Mr. Anderson, and then that is 
crossed out, a line is put through it, and the same hand writes above 
it “6,439.” When you come to the vote of Mr. Clifford of New Bed- 
ford in Barnstable County, he was first given 846 votes and in the 
same handwriting that was crossed out and he was given 802 votes. 
Mr. Cummings in Essex County lost 7 votes the same way, from 
19,633 votes to 19,626. And I might go on in the same way. It was 
all a case of where a figure was corrected by the person tabulating, and 
these corrections are on the tabulating sheets, and not upon the 
original source of information, the returns made by the cities and 
towns, to which we go back for our own authority in making our own 
tabulation. 

The gentleman from Boston in the first division (Mr. Dennis D. 
Driscoll) emphasizes labor’s interest in this election. He should re- 
member that while there are many classes in the Commonwealth, no 
one class shall rule. 

Mr. O’Connetit: The gentleman seems to have told us about 
corrections. My inquiry was in reference to erasures. The term 
erasure has been used here, and I believe it is in both the majority and 
the minority report. I want to know about the nature of the erasures 
that took place in these tabulations. 

Mr. Timorny J. Driscouu: In the returns from the cities and towns 
there were numerous erasures. Some of the returns were in hand- 
writing and others were typewritten, and there were numerous mistakes 
in the writing of them. It seems as if erasures were made and they 
were written over. That is for the information of the previous speaker. 

Mr. Moriarty: I will say that in the places that we found erasures 
or the appearance of erasures it was our opinion that we could not tell 
what was there before the erasure took place. There were indications 
on the tabulation sheets that erasures did take place, but what was 
there before the erasures took place in counting the ballots will be the 
only thing that will tell whether the figures are true or not. 

Mr. AnpErson of Brookline: I should like to inquire whether there 
is any evidence at all that erasures or changes were made which 
affected the result. If I understood correctly the claim made by some 
one of the committee, the tabulation disclosed the errors. If that is 
so, then there is no occasion to recount the ballots. If, however, there 
is evidence that there were changes made in the votes which might 
change the result, then a different case is presented. I do not yet learn 
what the facts are claimed to be. 

Mr. Dzan: In answer to the gentleman’s question I should like to 
say that there are no corrections or changes that would affect the 
actual result. Any changes that appear on these sheets will not affect 
the vote cast for Mr. Choate or Mr. Jennings in any material respect; 
that is, they may affect the vote of one candidate by two votes, but 
there is nothing to show that the votes cast for Mr. Choate or Mr. 
Jennings would in any way be affected by these erasures or these 
changes. There are a few erasures. Apparently some one bas taken an 
ink scratcher, and instead of crossing a line through and making a 
correction has scratched out a figure and put another one in its place. 
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Mr. Moriarty: Mr. Chairman, they say that there is not any dif- 
ference. According to the newspaper reports Mr. Choate received in 
the city of Worcester 4,109 votes, according to the tabulation sheets 
he received 4,980 votes, an increase of 871 votes. Mr. Hill received 
3,528 votes according to the newspaper returns, and according to the 
tabulation he received 3,498 votes, losing votes in Worcester. Mr. 
Jennings in Worcester from the newspaper reports received 5,384, and 
on the tabulation sheets received 4,384, a drop of 1,000 votes. Just 
in errors alone Mr. Choate’s gain of 871, Mr. Jennings’ drop of 1,000, 
would change the situation. I will say that we counted the last four 
men. Myself in Worcester received according to the newspaper 
reports 48,056; on the tabulation sheets I lost 200 votes. Mr. Hill, 
Mr. Jennings and myself lost votes; Mr. Choate gained, — the only 
one on there who did gain. In the town of Brookline Mr. Choate was 
given 204 votes by the newspaper reports. The tabulation sheets give 
him two thousand and some odd votes. There is a gain of 2,800 votes 
for Mr. Choate and a loss of 1,800 for Mr. Jennings. In the town of 
Winthrop by the newspaper reports I lost 500 votes. We have always 
taken the Transcript and the Globe reports as being pretty nearly 
accurate, but this is the first time in the history of an election in this 
State when every town in this State did not have its returns tabulated 
in the papers. There were a number of towns for which there was 
not any tabulating by which we could verify the reports. I think that 
you are not losing anything in ordering a recount, and for the sixteen 
men elected I feel that those men would be the ones that would like 
to have the votes counted over again. 

Mr. Horean of Boston: From the statements which have been 
made here to-day I understand that this is the situation: That the 
tabulation sheets to which the gentleman from Boston who has just 
taken his seat refers are the tabulation sheets which were in possession 
of the Governor and Council; that he made a comparison of those 
sheets with the newspaper returns, that the committee did the same 
thing; but that, in addition to doing that, the committee went to the 
original sources of information, the various cities and towns of the 
Commonwealth, to verify the tabulations which appeared upon the 
sheets that were in possession of the Governor’s Council. I should like 
to know, Mr. President, if that is correct. If it is correct I should also 
like to have this further question answered: Was there any informa- 
tion presented either to the committee which represented the interests 
of Mr. Jennings or to the committee of this Convention showing any 
fraud or collusion or error on the part of any election official of any 
of the cities and towns in this Commonwealth, and if so what was the 
nature of the fraud, the collusion, or the error? 

Mr. Dean: I will answer the sécond question first, in regard to 
fraud or collusion. There was no evidence of any fraud or collusion, 
or the slightest evidence of anything wrong in that respect. Now in 
regard to what the committee did. We took the returns of the 354 
cities and towns and we tabulated those returns, — examined the 
returns and tabulated them, — then compared our result with the 
tabulation of the Governor and Council, and it agreed exactly with 
the final tabulation of that body. 

Mr. Horean: I should like to ask through you, Mr. President, from 
the gentleman from Fall River, if the tabulation sheets which they 
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used themselves were the same tabulation sheets which were used by 
the Governor’s Council. 

Mr. Dean: I hold in my hand the tabulation sheets, all in my own 
handwriting. These figures were compiled by myself. However, let 
me say this, that in regard to the tabulation sheets from Barnstable, 
we will say for illustration, where the returns of the different towns 
came in we had the figures read and we checked them on one of the 
tabulation sheets that we found there, but all totals we made ourselves. 
I wonder if that is clear. 

Mr. Horean: I think it is clear as far as the gentleman has gone, 
but what I am anxious to ascertain from the committee is this infor- 
mation: Did the committee in addition to the tabulation sheets which 
were placed at its disposal by the Governor’s Council, — which I 
assume were the original sheets submitted to the Governor’s Council 
in order that they might ascertain the votes, — go behind those sheets 
when it discovered the various errors made by the Governor’s Council 
and endeavor to obtain from the direct source, namely, the cities and 
towns, a correct verification of the figures of those respective cities and 
towns? 

Mr. Dean: Yes, we did: We went behind the tabulation sheets 
and took the returns of the cities and towns, and made our own record. 

Mr. Mortarry: I should like to ask how many cities and towns of 
the 354 he got that verification from. 

Mr. Dean: We examined the figures from all the 354 cities and 
towns. 

Mr. Moriarty: That is not my question. I understood the secre- 
tary of the committee to say that after going over the tabulation 
sheets filed by the Governor’s Council he went back farther than that 
and communicated with the different cities and towns to see if the 
figures on the tabulation sheets were accurate. I should like to find 
out how many cities and towns he got word from that the figures on 
the tabulation sheets were accurate. . 

Mr. Dean: What we did was this: We took the returns which 
were filed in the Secretary of the Commonwealth’s office from the cities 
and towns, each in a separate envelope, and we went through those 
returns, looking, and anxiously looking, to see if we could see anything 
on the return itself which would show that any error was committed 
in the particular city or town; and we found nothing. The gentleman 
from Sutton (Mr. Ray) did a great deal of that work; I would like to 
hear from him. 

Mr. Hart of Cambridge: Is not the Convention getting away from 
the main issue here, which is, simply, which of the two men is elected? 
That is the thing that we are most interested in. A machinery for 
elections is provided, which has gone through its various stages, and 
under ordinary circumstances and in an ordinary body that result 
might be accepted. The difficulty is of course that that fossilized 
monument of the opinions of mankind a hundred and twenty-five 
years ago, the Governor’s Council, which has very little to do, did 
that little very badly. They are the people who have tangled us up; 
and it is impossible not to suspect sharp practice somewhere, when a 
man is suddenly discovered to push out the sixteenth man; and when 
it is discovered that he did not push him out, it is found that another 
man pushed him out. I myself do not believe that there was any 
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fraud or substitution; but I do believe that the community at large, 
the people of Massachusetts, feel that there is something wrong in that 
count, and that that feeling can be removed by this Convention by 
following the desires of the two persons most concerned. ‘The sitting 
member and the contesting member, both of them have asked this 
Convention to do what is unusual. But we are an unusual body. This 
Convention is a law unto itself in that matter. It did not require 
even the authority of the Legislature to examine the credentials and 
the votes of its own members. I therefore shall vote for a proposition 
which, at whatever cost of time and money is necessary, will enable 
this Convention to satisfy its constituents and the Commonwealth 
that it has removed any doubts or questions. The finding of such a 
committee will be accepted by both contestants, by all the members 
of the Convention, and by the public at large, as final, and there never 
will be any more difficulty. 

Mr. Grorce of Haverhill: Perhaps it would be well to explain the 
difference between the tabulation sheets and the returns from the 
various cities and towns. As a matter of fact, in regard to any of 
those returns that have been mentioned here as having erasures, those 
erasures were made before they were executed by the town officials so 
that every return that came to the Secretary of the Commonwealth’s 
office was sealed, and opened in the presence of the Governor and 
Council. These reports were sworn to, and there is no question or 
doubt as to the reliability of the result upon the returns from the 
various cities and towns. 

The committee went back to those returns, they carefully com- 
pared those returns, and then they retabulated the entire returns from 
the several counties, including the several cities and towns; and, as 
the clerk of the committee has said, we found, independently of the 
Governor’s Council, that the returns as tabulated were correct. 

Now, it is said that because the Governor’s Council bungled these 
returns it created a suspicion. It has not created suspicion enough in 
the mind of the gentleman from Cambridge to raise any doubt in his 
mind; he thinks it is perfectly straight. The gentleman from Boston 
says it has created a suspicion in his mind. Now, that is the difference 
between the two. A suspicion is created in the mind of the gentleman 
because the Governor and Council bungled their part of the work, so 
he says that the returning board down in Barnstable and the returning 
board up in Williamstown, and in the three hundred and more other 
cities and towns of the Commonwealth, must have made an incorrect 
return. 

I appreciate the situation that the gentleman from Southborough is 
in, and I appreciate the fact that the gentleman from Boston has told 
us the real purpose of this discussion when he said: “I hope it will be 
given a wide publicity.” Now, I hope the newspapers will take due 
notice of that and give it wide publicity, because that is what this 
discussion is for. As a matter of fact, there is no question in regard 
to the count. There is no reason to believe, simply because there is an 
error committed over in the Governor’s office or the Councillors’ office, 
that the officials in all the cities and towns of this Commonwealth 
committed errors. It seems to me that that suspicion is not well 
founded. 

Now, the committee gave this case a great deal of attention, and 
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they thought it was not necessary to send for all the ballots, all over 
the Commonwealth, and employ a large number of people to go over 
these ballots and count them all over again because we have not ~ 
confidence in the men who have performed that service for the several 
cities and towns of Massachusetts. I think that suspicion is rather 
overdrawn, and I think it would be well if the gentlemen who have 
raised that suspicion should do their part toward allaying it and tell 
people that we have gone through this whole matter in a practical 
way. One of the men who appeared at the hearing said that the 
stream appears very muddy, and he said: “ What we want to do is to 
go back where the water is clear.” He said the clear water was back 
at the source. So we went back to find clear water, and we found 
clear water when we inspected the returns from the several cities 
and towns. So instead of going back to the source of the stream and 
using two months’ time or six weeks’ time, spending thousands of 
dollars, simply because some one was suspicious, we went where we 
found the waters very, very clear. We took those sworn returns from 
the several cities and towns and tabulated them, and there could be 
no question in regard to the result. There is just as much question 
as to the election of the other 319 members as there is to this one, and 
if we are going to have exact confidence we ought to go back and 
count all the votes for all the delegates; if we should count all those 
votes, and then find some people suspicious, why, we would have to 
perform that work over and over again, as they have asked us to do 
in this case. It seems to me this is a practical question, and you will 
notice that all that is said here is directed at the tabulation. I am not 
here to defend the Governor and Council. I am not here to defend the 
Governor for letting a partisan committee have the returns of the 
various cities and towns, and to remove them to another room with no 
custodian, when there were rights of 32 or 31 other candidates in- 
volved. That was done, and that opened another suspicion. But I 
think that these four men were honest, and I think that the election 
officers throughout this Commonwealth were honest. It seems to me 
a wholly unnecessary thing to drag in all these ballots, all over this 
Commonwealth, and spend our time counting ballots, when there is no 
question about the original count, no hope is offered or suggested that 
there will be any change, and for no other reason than to remove a 
suspicion that some people think exists in Massachusetts. I travel on 
the railroad and I meet all classes of people, and I have this to say: 
There is not a human being who has said a word to me about this 
question outside of this Convention; and yet I should think, to hear 
these gentlemen speak, that there was tremendous feeling all over the 
State about this so-called suspicion. I am ready to vote to accept the 
report of the committee and end the whole matter. 

_ Mr. Broprricx of Waltham: Did the committee on Elections com- 
municate with the officials of any of the various cities and towns to 
learn the reasons for these erasures, alterations and corrections in the 
returns of the elections from these cities and towns, which have been 
referred to in the course of this debate? 

Mr. Grorce: I think it is fair to assume if the Secretary of the 
Commonwealth or any other official accepts an official return, even 
though it bear erasures, if it is signed and sworn to by the proper 
officials, he understands that it was not signed until those corrections 
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or erasures had been thade. It is a very easy thing to make an error 

in calling off the returns from all these cities and towns. We even 

did it ourselves. You cannot help getting a figure wrong sometimes. 

But we corrected it; and these returns were not signed and executed 

by the officials, and sworn to, until they were corrected. So we took 

it for granted that they were legal documents in every respect. 

On the amendment offered by Mr. Timothy J. Driscoll of Boston, to sub- 

stitute for the majority report the minority report of the committee, the roll 

was called and the motion to substitute was negatived, by a vote of 106 to 164. 

The report of the committee was then accepted. 



_ DEBATES 





DEBATES ON PROPOSALS TO AMEND THE 
CONSTITUTION, 

I. 
The Preamble of the Constitution of Massachusetts is as follows: 

PREAMBLE. 

The end of the institution, maintenance, and administration of government, is to 
secure the existence of the body politic, to protect it, and to furnish the individuals 
who compose it with the power of enjoying in safety and tranquillity their natural 
rights, and the blessings of life: and whenever these great objects are not obtained 
the people have a right to alter the government, and to take measures necessary for 
their safety, prosperity, and happiness. 

The body politic is formed by a voluntary association of individuals: it is a social 
compact, by which the whole people covenants with each citizen, and each citizen 
with the whole people, that all shall be governed by certain laws for the common 
good. It is the duty of the people, therefore, in framing a Constitution of govern- 
ment, to provide for an equitable mode of making laws, as well as for an impartial 
interpretation and a faithful execution of them; that every man may, at all times, 
find his security in them. 

We, therefore, the people of Massachusetts, acknowledging, with grateful hearts, 
the goodness of the great Legislator of the universe, in affording us, in the course of 
His providence, an opportunity, deliberately and peaceably, without fraud, violence, 
or surprise, of entering into an original, explicit, and solemn compact with each other; 
and of forming a new Constitution of civil government, for ourselves and posterity; 
and devoutly imploring His direction in so interesting a design, do agree upon, ordain, 
and establish, the following Declaration of Rights, and Frame of Government, as the 
CoNSTITUTION OF THE COMMONWEALTH OF MASSACHUSETTS. 

Mr. Ralph L. Theller of New Bedford presented a resolution providing that 
the above Preamble be stricken out; and that the following be substituted: — 

We, the people of Massachusetts, grateful for the heritage of liberty which has 
come down to us, in order to secure forever the benefits of that liberty to ourselves, 
to our posterity, and to all the inhabitants of our Commonwealth, in order to estab- 
lish justice, to insure peace and tranquillity, and to promote the general welfare, 
do ordain and establish the following as the Constitution of the Commonwealth of 
Massachusetts. 

The Committee on Bill of Rights reported that the Resolution (Document 
No. 21) ought not to pass, and it was considered by the Convention, sitting as a 
Committee of the Whole, July 19, 1917, and was rejected the same day. 

THE DEBATE. 

Mr. Tuetier of New Bedford: The docket does not show the 
proposer of the motion, so I had better acknowledge it now. I should 
like to call the attention of the Committee of the Whole to document 
No. 21. It contains only seven lines and can easily be read at the 
present time. I have offered this amendment of the preamble after 
examining the preambles of the Constitutions of very many of the 
States of the Union and the preambles of the Constitutions of the 
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various continental countries, and so far as my research went I found 
no Constitution with a preamble as long as that of Massachusetts 
at the present time. I think that improvement in the direction of 
brevity ought to be considered while we are revising this Constitu- 
tion, and I have offered a very simple amendment. The Constitution 
of New York which was not approved by the people and the present 
Constitution contain for a preamble only a single line. I confess, 
and probably many of you will feel as I did when I first read over 
the preamble of this Constitution of 1780, there is no question in any- 
one’s mind who takes out the little notebook and reads the preamble 
that it is couched in language which is sonorous and elegant. But I 
should like to state also that if you read it two or three times you will 
find in it the old phraseology of the old law and a great many expres- 
sions which have been discarded and some very antiquated political 
science. That is to say, the so-called social compact, I think I am 
correct in saying, has been almost entirely discarded by the thinkers 
in political science. But I am not offering any objection to that at all. 
The objection I offer is that the preamble or the Constitution itself 
should contain in so many words any political or economic theory. 
Our own Mr. Justice Holmes, in the New York Bake Shop Case, in 
his dissenting opinion, said in so many words: “But the Constitution 
should not contain any theory, whether of lazssez faire or paternalism.” 
My point, then, is entirely this: That brevity and the reform of 

language and the exclusion of any particular theory mentioned in such 
terms as is there mentioned, would really reframe the preamble so that 
it would be simply an expression of the obligation of the people of the 
State with regard to that particular Constitution which they are asked - 
to.adopt. 

There is one further thing I should like to say before closing, and 
that is this: This resolution for a new preamble was referred to the 
committee on Bill of Rights. Now the Bill of Rights Committee, of 
course, has dealt with the Bill of Rights; it dealt with substantive 
rights. There is no particular right, personal or otherwise, in the 
preamble, so that it really was not for the committee on Bill of Rights 
to discuss it. It seems to me that this committee should refer this 
motion for amendment to the committee on Form and Phraseology, 
more particularly for this reason: There are other matters coming up 
before the Committee of the Whole and if they are accepted and re- 
ferred to and accepted by the Convention, then the Constitution will 
be revised both in language and in matter, and if you accept the report 
of this committee now and the Convention acts on your report you 
will be in the position of having an antiquated preamble and a modern- 
ized Constitution. For that reason it seems to me that this report of 
the committee on Bill of Rights should not be accepted but that when 
this Committee of the Whole rises to report it should refer this reso- 
lution for an amendment of the preamble to the committee on Form 
and Phraseology. 

Mr. Merrity of Gloucester: While, strictly speaking, the committee 
on Bill of Rights had no jurisdiction of the preamble of the Con- 
stitution, nevertheless this resolution was referred to it by the Presi- 
dent of this Convention and they took jurisdiction. The gentleman 
from New Bedford appeared before them and explained at length 
his idea in changing the preamble of the Constitution. Your com- 
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mittee, however, after considering the matter thoroughly, were of 

the unanimous opinion that while many changes were necessary and 
desirable in our Constitution, there seemed to be no reason why the 

preamble of the oldest written Constitution in existence, written by a 

man who was-famous in Massachusetts and throughout the United 

States, John Adams, — why that should be changed by cutting out a 

single phrase. And as I said, your committee therefore were of the 

‘unanimous opinion that this resolution ought not to pass. 
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Il. 

APPROPRIATIONS FOR SECTARIAN AND OTHER INSTI- 

TUTIONS. 

Article XVIII of the Amendments of the Constitution reads as follows: — 

All moneys raised by taxation in the towns and cities for the support of public 
schools, and all moneys which may be appropriated by the State for the support of 
common schools, shall be applied to and expended in, no other schools than those 
which are conducted according to law, under the order and superintendence of the 
authorities of the town or city in which the money is to be expended; and such moneys 
shall never be appropriated to any religious sect for the maintenance exclusively of 
its own schools. 

[Article IIT of Part the First provided for the election of Protestant ministers and 
for taxation for their support, a man’s taxes to be applied to the support of a minister 
of his own denomination if there were any whose church he regularly attended, otherwise 
to the support of the dominant sect of the tawn. 

In 1836 Amendment XI was substituted. Amendment XVIII was adopted in 1855.] 

The following Article of Amendment was recommended by the committee 
on Bill of Rights: —~ 

Arricte XVIII. No law shall be passed prohibiting the free exercise of religion; 
and all moneys raised by taxation in the towns and cities for the support of public 
schools, and all moneys which may be appropriated by the State for the support of 
common schools shall be applied to, and expended in, no other schools than those 
which are conducted according to law, under the order and superintendence of the 
authorities of the town or city in which the money is expended; and no grant, appro- 
priation or use of public money, or property, s Ta be made or authorized for the 
purpose of founding, maintaining or aiding any school or institution of learning 
wherein any religious doctrine is taught, or any other school, or any college, infirmary, 
hospital, institution or undertaking which is not conducted according to law, under 
the exclusive control, order and superintendence of public officers and agents au- 
thorized by the Legislature; except that appropriations may be made for the main- 
tenance and support of the Soldiers’ Home in Massachusetts, for public libraries 
open to the public in any city or town; and no such grant, appropriation or use 
shall ever be made or authorized for the purpose of founding, maintaining or aiding 
any church, religious denomination or society; [A] but nothing herein contained shall 
be construed as limiting the power of the Legislature to authorize the performance 
through contract of the necessary functions of government respecting public health, 
or the care and maintenance of such persons as may, in whole or in part, require 
support at the public charge. 

Mr. Frederick L. Anderson of Newton dissented from the recommendation 
of the committee on Bill of Rights and, in a minority report, recommended 
the following: — 

Artictr XVIII. No law shall be passed respecting an establishment of religion 
or prohibiting the free exercise thereof, nor shall the State, county, city, town or any 
civil division use its property, or credit, or any money raised by taxation or otherwise, 
or authorize any of them to be used, for the purpose of founding, maintaining or aid- 
ing by appropriation or in any other manner any church, religious denomination 
or religious society, or any institution, society, undertaking, school or higher institu_ 
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tion of learning which is wholly or in part under the control of a religious body or a 
religious corporation, whether said complete or partial control be explicitly expressed 
in the charter, by-laws, or other such writing by some provision that all or any of the 
governing or managing bodies must or may be members of a specified religious body 
or society or must or may be appointed by a specified religious body, corporation or 
authority, or whether, if the control be not thus explicitly expressed, it be due to the 
fact that a majority of the governing or managing bodies are members of one religious 
body or society or are appointed by one religious body, corporation or authority. 
Nor shall the State, county, city, town or any civil division use its property or credit 
or any money raised by taxation or otherwise or authorize any of them to be used, 
for the purpose of founding, maintaining or aiding by appropriation or in any other 
manner any school or higher institution of learning, whether under public or private 
control, in which the distinctive tenets of any religious body are taught or propagated: 
provided, that nothing contained in this section shall be held to deprive any inmate 
of the publicly controlled charitable, reformatory or penal institutions of the op- 
portunity of religious exercises of his own faith, but no inmate shall ever be com- 
pelled to utilize religious opportunities of any kind against his will, or, if a minor, 
without the consent of his parents or guardians. 

Scumepuite. This amendment is to be described on the ballot by the words ‘‘Pro- 
hibiting Sectarian Appropriations.”’ 

Mr. Frederick L. Anderson of Newton moved that the committee’s resolution 
be amended as follows: — 

By striking out all after the word “society’’, at [A], and inserting in place 
thereof the following: ‘‘but nothing herein contained shall be construed to prevent 
the State or any county, city or town, from paying not more than the ordinary rates 
for services previously rendered by a privately controlled hospital or infirmary.”’ 

Subsequently, Mr. Anderson withdrew his substitute resolution and also 
his amendment of the measure reported by the committee on Bill of Rights. 

Mr. Edwin U. Curtis of Boston, chairman of the committee on Bill of 
Rights, then moved that the committee’s resolution be amended by substi- 
tuting a new draft, which, after technical changes by the committee on Form 
and Phraseology at a later date, read as follows: — 

Articte XVIII. Sscrion 1. No law shall be passed prohibiting the free exer- 
cise of religion. 

Srction 2, All moneys raised by taxation in the towns and cities for the sup- 
port of public schools, and all moneys which may be appropriated by the State for the 
support of common schools shall be applied to, and expended in, no other schools 
than those which are conducted according to law, under the order and superintend- 
ence of the authorities of the city or town in which the money is expended [A] and no 
grant, appropriation or use of public money or property or loan of public credit shall 
be made or authorized by the Commonwealth or any political division thereof for the 
purpose of founding, maintaining or aiding any school or institution of learning [B] 

’ wherein any denominational doctrine is inculeated, or any other school, [C] college, 
[D] infirmary, hospital, institution, or educational, [E] charitable or religious under- 
taking which is not [F] under the exclusive control, order and superintendence of 
public officers or [G] agents authorized by the Commonwealth or Federal authority 
or both, except that appropriations may be made for [K] the maintenance and support 
of the Soldiers’ Home in Massachusetts and for [H] libraries [I] open to the public 
in any city or town [J]; and no such grant, appropriation or use of public money or 
property or loan of public credit shall be made or authorized for the purpose of found- 
ing, maintaining or aiding any church, religious denomination or society. } 

Section 3. Nothing herein contained shall be construed to prevent the Com- 
monwealth, or any political division thereof, from paying to privately controlled 
[L] hospitals, infirmaries, or institutions for the deaf, dumb or blind not more than the 
ordinary and reasonable compensation for care or ree actually rendered or fur- 
nished by such [M] hospitals, infirmaries or institutions to such persons as may be in 
whole or in part unable to support or care for themselves. 

Srcrion 4, Nothing herein contained shall be construed to deprive any inmate 
of a publicly controlled reformatory, penal or charitable institution of the oppor- 
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tunity of religious exercises therein of his own faith; and no inmate of such institution 
shall be compelled to attend religious services or receive religious instruction against 
his will, or, if a minor, without the consent of his parent or guardian. 

Mr. Charles G. Washburn of Worcester moved that the new draft be amended 
by adding at the end thereof the following: — ~ 

The General Court may make appropriations for scholarships in technical and engi- 
neering schools in which State scholarships now exist. 

This amendment was rejected. 

Mr. Horace I. Bartlett of Newburyport moved that the new draft be amended 
by adding at the end thereof the following: — 

But nothing herein contained shall prevent any city or town from expending 
money raised by taxation or otherwise, in the education of its school children in any 
school approved by the school-committee and not under ecclesiastical or sectarian 
control. 

This amendment was rejected. 

Mr. Frank P. Bennett of Saugus moved that the new draft be amended by 
striking out all after the word “‘expended”’, at [A]. 

This amendment was rejected. 

Mr. Scott Adams of Springfield moved that the new draft be amended by 
inserting after the word ‘‘libraries”’, at [I], the words ‘‘and museums connected 
therewith.” 

This amendment was rejected. 

Mr. Samuel W. George of Haverhill moved that the new draft be amended 
by substituting the following: — 

As the public worship of God and instruction in piety, religion, and morality, 
promotes the happiness and prosperity of a people, therefore the several religious 
societies of this Commonwealth, whether corporate or unincorporate, shall ever 
have the right to establish and maintain houses for public worship, for the mainte- 
nance of religious instruction; and no law shall be passed respecting an establishment 
of religion or prohibiting the free exercise thereof; and to ayoid all possible discrim- 
ination no religious test or qualification shall ever be required of any person seeking 
public employment and no money shall ever bé appropriated or used by the Common- 
wealth or any political division thereof for the support of any institution wherein 
the distinctive doctrines, creeds or tenets of any particular religion are taught, or for 
the support of any institution founded for or controlled by any religious sect, de~ 
nomination or society. 

This amendment was rejected. 

Mr. Frank L. Boyden of Deerfield moved that the new draft be amended 
by adding at the end thereof the following: — 

Section 5. But nothing herein contained shall be construed to prevent any town 
from raising and appropriating money for such academies in the Commonwealth 
wherein no denominational doctrine is inculeated as are open to the public in any 
town not maintaining a high school or specifically exempted therefrom. 

This amendment was rejected. 

Mr. James P. Richardson of Newton moved that the above amendment be © 
amended by inserting after the word ‘‘academies”’, the words ‘‘now existing.” 

This amendment was rejected. 
‘ 
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Mr. Horace I. Bartlett of Newburyport moved that the amendment moved 
by Mr. Boyden be amended by striking out the words proposed to be inserted, 
and inserting in place thereof the following: — 

Section 5. But nothing herein contained shall prevent any city or town from 
expending money raised by taxation or otherwise, in the education of its school 
children in any school approved by the school-committee and not under ecclesias- 
tical or sectarian control. 

This amendment was rejected. 

Mr. Paul R. Blackmur of Quincy moved that the new draft be amended as 
follows: — 

By striking out the words ‘‘infirmary, hospital, institution, or’’, at [D]. 

This amendment was rejected. 

The same gentleman moved that the new draft be amended as follows: — 

By striking out the word ‘charitable’, at [E]; by striking out the words ‘the 
maintenance and support of the Soldiers’ Home in Massachusetts and for’’, at [K]; 
by striking out the words “hospitals, infirmaries, or’”’, at [L]; and by striking out the 
words “‘hospitals, infirmaries or”, at [M]. 

These amendments were withdrawn. 

Mr. Charles G. Washburn of Worcester moved that the new draft be amended 
by adding at the end thereof the following. — 

Nothing in this amendment shall in any way affect chapter 78 of the Acts and 
Resolves of 1911, being a Resolve in favor of the Massachusetts Institute of Tech- 
nology, and chapter 87 of the Acts and Resolves of 1912, being a Resolve in favor of the 
Worcester Polytechnic Institute. 

This amendment was withdrawn. 

Mr. Lincoln Bryant of Milton moved that the new draft be amended by 
adding at the end thereof the following: — 

Provided that nothing herein contained shall prevent the appropriation and pay- 
ment to the Massachusetts Institute of Technology of the sums granted to it under 
chapter 78 of the Resolves of 1911 as amended, or to the appropriation and payment 
to the Worcester Polytechnic Institute of the sums granted to it under chapter 87 of 
the Resolves of 1912. 

This amendment was withdrawn. 

Mr. James M. Morton of Fall River moved that the new draft be amended 
by inserting after the word ‘‘town’’, at [J], the words ‘‘, and to carry out legal 
obligations, if any, already entered into”. 

This amendment was adopted. 

Mr. Sanford Bates of Boston moved that the above amendment be amended 
by striking out the word “‘legal’”’. 

This amendment was withdrawn. 

Mr. Lincoln Bryant of Milton moved that Mr. Morton’s amendment be 
amended by striking out the words to be inserted and inserting in place 
thereof the following: “‘, and to.carry out the provisions, as now defined, of 
Chapter 78 of the Resolves of 1911 and of Chapter 87 of the Resolves of 1912.” 

This amendment was rejected. 
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Mr. Martin M. Lomasney of Boston moved that the new draft be amended 
by inserting before the word “‘agents”’, at [G], the word “‘public”’. 

This amendment was adopted. 

Mr. Frederick L. Anderson of Newton moved that the new draft be amended 
as follows: — 

By inserting after the word “‘learning’’, at [B], the words ‘‘, whether under public 
control or otherwise,’’; by inserting after the word “‘school,’’, at [C], the words “or 
aps ; and by inserting after the word “‘not’’, at [F], the words “‘publicly owned 
and”’, 

These amendments were adopted. 

Mr. Edwin U. Curtis of Boston moved that the new draft be amended by 
striking out, at [H], the words “libraries open to the public”, and inserting in 
place thereof the words “‘free public libraries”. 

This amendment was adopted. 

The committee on Form and Phraseology further recommended that the 
new draft be amended so as to read as follows: — 

ArticLp XLV. Srcrion 1. No law shall be passed prohibiting the free exer- 
cise of religion. 

Section 2. No grant, appropriation or use of public money or property or loan 
of public credit shall be made or authorized by the Commonwealth or any political 
division thereof for the purpose of founding, maintaining or aiding any school or 
institution of learning wherein any denominational doctrine is inculcated, or any other 
school, college, infirmary, hospital, institution, or educational, charitable or religious 
undertaking which is not under the exclusive control, order and superintendence of 
public officers or agents authorized by the Commonwealth or Federal authority or 
both, except that appropriations may be made for the maintenance and support of the 
Soldiers’ Home in Massachusetts and for free public libraries in any city or town; 
and no such grant, appropriation or use of public money or property or loan of public 
credit shall be made or authorized for the purpose of founding, maintaining or aiding 
any church, religious denomination or society. 

Section 3. Nothing herein contained shall be construed to prevent the Com- 
monwealth, or any political division thereof, from paying to privately controlled 
hospitals, infirmaries, or institutions for the deaf, dumb or blind not more than the 
ordinary and reasonable compensation for care or support actually rendered or fur- 
nished by such hospitals, infirmaries or institutions to such persons as may be in 
whole or in part unable to support or care for themselves. 

Srecrion 4. Nothing herein contained shall be construed to deprive any inmate 
of a publicly controlled reformatory, penal or charitable institution of the oppor- 
tunity of religious exercises therein of his own faith; and no inmate of such institu- 
tion shall be compelled to attend religious services or receive religious instruction 
against his will, or, if a minor, without the consent of his parent or guardian. 

{In explanation of its proposed amendment changing the number of the Article of 
Amendment from ‘‘ XVIII” to ‘‘ XLV” the committee on Form and Phraseology stated 
that its ‘‘ adoption presupposes that Article XVIII of the Amendments to the Constitu- 
tion is to be allowed to stand in its present form, while the proposed amendment under 
consideration is to be supplemental thereto. In that case no reference should be made 
to Article XVIII, and no part of its language need be repeated in the new amendment.”’] 

This amendment was rejected. 

Mr. Samuel L. Powers of Newton moved that the new draft be amended 
by inserting after the word “expended”, at [N], the words “or of such State 
authorities as the Legislature may direct”. 

This amendment was rejected. 

Mr. Horace I. Bartlett of Newburyport moved that the new draft be amended’ 
by substituting the following: — 

No law shall be passed respecting an establishment of religion or prohibiting the 
free exercise thereof, nor shall the State, county, city, town, village or other civil 
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division use its property or credit or any money reed by taxation or otherwise, or 
authorize any of them to be used for the purpose of founding, maintaining, or aiding 
by appropriation, payment for services, expenses, or in any other manner, any church, 
religious denomination or religious society, or any institution, school, society or un- 
dertaking which is wholly or in part under sectarian or ecclesiastical control. 

This amendment was rejected. 

Mr. Frederick L. Anderson of Newton moved that the new draft be amended 
by adding the following new section: — . 

Section 5. This amendment shall not take effect until the October first next 
succeeding its ratification and adoption by the people. 

This amendment was adopted. 

The proposed Amendment of the Constitution as amended and passed to be 
engrossed was as follows: 

ARTICLE OF AMENDMENT. 

Articte XVIII. Sucrion 1. No law shall be passed prohibiting the free exer- 
cise of religion. 

Section 2. All moneys raised by taxation in the towns and cities for the support 
of public schools, and all moneys which may be appropriated by the Commonwealth for 
the support of common schools shall be applied to, and expended in, no other schools 
than those which are conducted according to law, under the order and superintendence 
of the authorities of the town or city in which the money is expended; and no grant, 
appropriation or use of public money or property or loan of public credit shall be made 
or authorized by the Commonwealth or any political division thereof for the purpose 
of founding, maintaining or aiding any school or institution of learning, whether 
under public control or otherwise, wherein any denominational doctrine is inculcated, 
or any other school, or any college, infirmary, hospital, institution, or educational, 
charitable or religious undertaking which is not publicly owned and under the exclu- 
sive control, order and superintendence of public officers or public agents authorized 
by the Commonwealth or Federal authority or both, except that appropriations may 
be made for the maintenance and support of the Soldiers’ Home in Massachusetts 
and for free public libraries in any city or town, and to carry out legal obligations, 
if any, already entered into; and no such grant, appropriation or use of public money 
or property or loan of public credit shall be made or authorized for the purpose of 
founding, maintaining or aiding any church, religious denomination or society. 

Section 3. Nothing herein contained shall be construed to prevent the Common- 
wealth, or any political division thereof, from paying to privately controlled hospitals, 
infirmaries, or institutions for the deaf, dumb or blind not more than the ordinary 
and reasonable compensation for care or support actually rendered or furnished by 
such hospitals, infirmaries or institutions to such persons as may be in whole or in part 
unable to support or care for themselves. 

Section 4. Nothing herein contained shall be construed to deprive any-inmate 
of a publicly controlled reformatory, penal or charitable institution of the opportunity" 
of religious exercises therein of his own faith; but no inmate of such institution shall 
be compelled to attend religious services or receive religious instruction against his 
will, or, if a minor, without the consent of his parent or guardian. 
, Section 5. This amendment shall not take effect until the October first next 
succeeding its ratification and adoption by the people. 

The vote on passing the resolution to be engrossed was taken by a call of the 
yeas and nays. The result was: Yeas, 275; nays, 25. 

The Convention voted, without division, Thursday, August 30, 1917, to sub- 
mit the proposed amendment to the people. 

The Convention, sitting as a Committee of the Whole, began the considera- 
tion of the measure as outlined above Thursday, July 19, 1917, but the discus- 
sion of the merits of the proposed change of the Constitution did not begin until 
the following day. : 
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THE DEBATE. 

Mr. AnpERsoN of Newton: I rise, Mr. Chairman, not to move to 
substitute the minority report for the majority report at this time, 
though I may do so some time in the future after debate, but I rise at 
this time to offer a series of amendments to the resolution before us in 
order to make it what, it seems to me, would be proper and reasonable. 
Those who are familiar with legislative procedure might think that I 
was trying to load down a measure to. which I am hostile with un- 
favorable amendments, but I wish those whose minds are confused 
with the legislative procedure to lay that notion entirely aside. I am 
trying to perfect this report of the committee, so that it may be most 
acceptable to me and to those who stand with me in this body. We 
may in the end be forced to go to the polls with this measure on 
the ballot. Jf that should happen, there are a good many of us 
who perhaps at the polls, in spite of a good many objections to it, 
might possibly vote for it and work for it, but we cannot vote for it 
or work for it as it stands; not for a minute. In fact, just as it stands 
here, we should be forced not only to vote against it in the Convention 
but also to work against it from the minute that the Convention 
placed it before the people. I am sure that if to those who wish 
nothing done on this subject, and those who favor sectarian appro- 
priations in principle, and all the friends of the private institutions of 
the State, were added our powerful body, the Convention might just 
as well not pass any amendment, because it certainly will be defeated 
at the polls. Consequently, in a perfectly friendly manner, I am 
offering certain amendments this morning to this measure, in order 
that if it should chance to pass, at least it would be open to us to 
consider the advisability of supporting it at the polls. The first 
amendment which I wish to offer is this: 

I move to substitute for the final section of the committee’s report, 
beginning with the words on line 39, “but nothing herein contained”’, 
the words, “nothing herein contained shall be construed to prevent 
the State or any county, city or town, from paying not more than the 
ordinary rates for services previously rendered by a privately controlled 
hospital or infirmary.” 

I make that motion as an amendment. : 
Mr. Epwin U. Curtis of Boston: The majority of the committee on 

Bill of Rights, a very large majority, have reported Resolution No. 306. 
Gentlemen may be confused, having seen so many other copies of the 
proposed resolution, but it is No. 306 that is now before us. The 
committee feels that at this stage of the proceedings it should object 
to every amendment. It is a very difficult resolution to draw, and 
one word may change the entire meaning. We drew probably fifteen 
to twenty-five resolutions before we finally adopted this one that is 
submitted. J do not say that later in the proceedings of the Conven- 
tion the committee will not be willing to make any amendment, but 
at the present stage the committee is opposed to the acceptance of 
any amendment to its resolution. 

Mr. AnprErson: I am very sorry to be forced to this line of action 
and did not expect to be until within five minutes. I want the Con- 
vention to understand that thoroughly. I had understood that my 
amendment had been accepted to all intents and purposes, and I 
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would have offered the amendment which I understood was accepted 
by the committee, if I had had a copy of it here. I am perfectly will- 
ing to substitute that, with a change or two, for the amendment 
which I already have offered if somebody will put it in my hands. 
However, it will be of the same tenor as the resolution which I have 
put in. 

I. object to the last clause of the resolution for the reason that it is 
so loosely drawn that it opens the door to almost everything. A dis- 
tinguished citizen of this State who ran for delegate at large to this 
Convention but who was not elected, and who has bitterly opposed the 
anti-sectarian amendment on the stump again and again, said to a 
friend of mine that this section of the majority report not only opened 
the door wide, but invited everybody to come in. It seems to me that 
there is no necessity for this amendment, in the first place, and in that 
view the chairman of our committee at one time stood with me. 

The genesis and the growth of this amendment is a remarkable and 
interesting history. When my friend from the fifth ward (formerly 
Ward 8, Boston) right here (Mr. Lomasney), a man whose heart is as 
big as his head is clear, offered his amendment before the Legislature, 
he did not think it was necessary to have any clause of this kind at all. 
But when the war came on and he thought of battles and pestilences 
and epidemics and disasters, he considered that the State ought to be 
able to pay some hospital for taking care of the people who might be 
affected. I quite agreed with him and told him that I would accept 
his amendment slightly differently worded, which wording he immedi- 
ately accepted; so there we were agreed as we are agreed in a great 
many things, I find out. Then came the original of this majority 
report transmitted to the committee by our chairman, and that had 
no such clause. And when it was suggested in the committee that the 
clause should be put in, the chairman said that there was no necessity 
of it, and I agreed with him in the committee. I cannot follow all the 
various editions of this majority report. I tried to keep up for some 
days, filing a minority report every time they put in a majority report, 
but I gave up. If that is the game they have me beaten hands down. 
But if I remember correctly, the first amendment of this kind to the 
majority report was a very much simpler affair, and one to which I 
would object very much less than to this. It was intended to take 
care of the Eye and Ear Infirmary and the Perkins Institution for the 
Blind. Then our committee at the advice of our chairman parted 
company, and we were in two flocks for a while, and when the major- 
ity of the committee flocked together, they evolved this remarkable 
proposition which we have here, an absolutely wide open affair. A 
noted lawyer, a professor in a law school of high standing in this 
country, told me that the last clause of this report would permit 
almost anything, — old age pensions, or soldiers’ pensions of any sort 
or outdoor relief, or anything you might desire. Just look at it: ‘‘ The 
care and maintenance of such persons as may in whole or in part 
require support at the public charge.”- That takes in a great many 
persons. 

The principal thing to which I object, however, is simply this: 
“through contract.” ‘Through contract!” Our measure starts in 
with a certain proposition. I do not want to criticize it too severely, 
you know, because I might want at some time to support it at the 
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polls, so I cannot rip into it the way I might, if I wanted to. I do not 
want to; I want to handle it tenderly, you understand. But still I must 
say, the original idea of the measure, I think nobody will dispute me, 
would exclude all private institutions; and that is what my friend from 
the fifth ward (Mr. Lomasney) had in his measure, — all private institu- 
tions; perfectly straight. When our chairman brought in his first amend- 
ment, he used the words “except the Soldiers’ Home in Massachusetts.” 

_I am not an expert on soldiers’ homes, but a good many of the politi- 
cians here say that the exception of the Soldiers’ Home is not neces- 
sary, that the Soldiers’ Home of Massachusetts had better be sup- 
ported by the State. That was the first exception. The thing was 
going along merrily, when all of a sudden one afternoon they got a 
letter from the librarian of the Springfield Library in which he told 
them that there were sixty-six towns and cities in this State that had 
libraries which would be affected by this majority report. The major- 
ity and the minority of the committee had never thought so far as a 
library, you know, and consequently they were utterly astounded and 
dumbfounded. It was like a bombshell exploding under them; they 
naturally thought that they could not run up against sixty-six cities 
and towns in the State, and so they excepted libraries. And then they 
thought they must except.the Perkins Institution for the Blind and the 
Eye and Ear Infirmary to a certain extent at least by a rather innocu- 
ous clause like the one in the second edition. Now this is the third, 
fourth or fifth edition, —I have forgotten the count now, — but in 
this third, fourth or fifth edition, the one we have before us, you will 
see that the report practically takes out from under the principle of the: 
amendment all of the hospitals and infirmaries and everything that 
is in the line of public health and everything that is in the line of poor 
relief, and by the time they get through excepting I do not know what 
will be left of their principle of private institutions. 
Now how does it except almost everything? In this way: We know 

very well that contracts are made in cities and towns where a certain 
party, political or otherwise, has a very large majority; and often con- 
tracts are made in such a way as to give considerable support, are 
they not? And in such a city or town there is no reason in the world 
why, with a fat contract, the sectarian hospitals, infirmaries and so on 
and the private hospitals, infirrmaries and so on should not be ade- 
quately supported just as much as by appropriations. We do not 
want to have the system that prevails in the city of New York and 
which caused that tremendous struggle down there last year. We do 
not want five millions of dollars of the State’s money or city’s money 
appropriated as it was in the city of New York for that kind of insti- 
tutions. Anybody who read of that controversy knows what condi- 
tion those institutions were in at the time that Mayor Mitchell held 
them up. We do not want that kind of thing, and this clause of the meas- 
ure allows it absolutely, it seems to me, and it will take a good deal to 
convince me that it does not. I do not mean to say that it was put 
in on purpose to allow anything of that kind; I think it was put in by 
inadvertence, but the effect of it will be just exactly the same. 

Now, I have been interviewing the State Board of Charities and 
the State Department of Health, and they tell me that the contract 
system is not the system in vogue in this State at the present time. 
So this report actually recommends to the Legislature in a certain way 
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a new system which is not now in vogue in this State, and which has 
been well kept out of it up to this moment. At the present time, so 
far as the State is concerned, the amount which may be paid for those 
who are sent to the hospitals and so on, is regulated by law; and the 
State pays in most instances, if not in all instances, less than it really 
costs the hospitals and infirmaries, and in the case of some sectarian 
institutions the sectarian institutions take charge of dependent chil- 
dren, — orphans, — absolutely for nothing. That was one of the fine 
things which I found out in my investigation of this matter. I dis- 
covered that some hundreds of orphan children who were sent to St. 
Mary’s Orphan Asylum here in: Boston, as I understand it, were 
actually received and cared for without charge. I thought that was a 
delightful thing. The asylum never sent any bill at all to the State 
for them. They had no contract in the matter; they simply took the 
children and cared for them freely and gratuitously out of the benevo- 
lence of those who support an institution of that sort. We do not 

- need any contract; we do not need anything of this kind. It will be 
new in the State. Perhaps in a few cities or towns it may exist, but 
in the majority of the cities and towns it does not obtain. And I 
think that we better fix this measure up right here. I understand that 
the majority of the committee are ready to do it, though I believe 
they have no meeting in prospect and have tied themselves up in some 
way or otheraboutit. But I hope that my amendment will not be voted 
down by the Convention on that account. We have come here in a 
spirit of accommodation in every way. I have said no bitter words 
because there was no bitter feeling in my heart, and now when we ask 
in the spirit of extreme accommodation and concession that our amend- 
ment should be adopted, it seems to me that it is only generous and 
right that it should be. 

Mr. Conteman of Boston: May I ask the chairman of the commit- 
tee on Bill of Rights, who is speaking for the majority (Mr. Edwin U. 
Curtis) if he will tell the Convention why that majority objects to 
the passing of the amendments that are being proposed by the mem- 
ber in the third section (Mr. Anderson) at the present time, when he, 
the chairman, intimates that they may be ready to accept them at a 
later time. It would help me very much if I could understand why 
the majority of the committee take that attitude. 

Mr. Epwin U. Curtis: There are fifteen members on this com- 
mittee. They sit all over this chamber. I am unable to ask each one 
of the fifteen whether he is willing to accept that amendment or not. 
I say they may be willing to accept some such amendments at a later 
stage; I cannot say now whether they will or not. And, gentlemen, 
I want to say this for the committee: This resolution offered here has 
borne my name. It is not my resolution. It is the resolution of the 
committee on Bill of Rights. There are fifteen gentlemen on that 
committee. Each one of those fifteen gentlemen has a mind of his 
own. He has shown it in every deliberation of that committee. I do 
not believe there is a man of that fifteen who has not got some word 
or some thought into the resolution which is now before you. [I like 
credit for myself, but I do not like credit that does not belong to me, 
and if there is any credit in producing that resolution it belongs to 
every man, including the gentleman from Newton, who has contrib- 
uted to that resolution as we now submit it. Gentlemen, we are 
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opposed to this amendment at the present time, as we are opposed to 
any other amendment. We are opposed to amendments because we 
have not gotten together and had an opportunity to consider them, 
and I cannot speak, and I will not speak, for the other fourteen men 
of my committee, who have minds of their own. 

Mr. Sawyer of Ware: It is somewhat hazardous for one to express 
his judgment upon these matters who is not a member of the com- 
mittee and not on the inside of any. faction, that is, upon any of these 
amendments, but as a member of the Legislature for the past four 
years it seems to me that I detect something rather dangerous in 
this amendment that is offered. Both the amendment offered and 
the closing clause of the original resolution provide for the support 
and care of public or semi-public charges. The original resolution 
provides that the care of those charges shall be as authorized by the 
Legislature. The amendment takes away all legislative authority for 
the care of those charges, and constitutionally prohibits the Legislature 
from exercising authority over the care of those charges, leaving it 
open to the different cities, counties or towns. Mr. Chairman, what 
would that result in? It would result in the various institutions in 
the cities and counties and towns being thrown into politics. It would 
result in this most unhappy controversy, which is now somewhat of a 
State controversy, being localized in the various cities, towns and 
counties. Does this Convention want to take away from the Legisla- 
ture the important power that the original resolution would give it, if 
we are to make any change in the Constitution at all? Does this 
Convention want to prohibit the exercise of this power by the larger 
body, the Legislature of the State, men who come up here from all 
walks of life, all religious faiths and all geographical sections of our 
State, who would be able as a fair-minded jury to decide upon things 
that localities, in the heat of battle and the heat, perhaps, of religious 
strife and controversy, could not decide upon for the benefit of the 
Commonwealth? I sincerely hope, Mr. Chairman, that we will look 
more than carefully at this amendment before we accept it. I do not 
know just how much force there is in the argument that is made by the 
gentleman who moves the amendment (Mr. Anderson) as to there being 
a violation of good faith in the issue of contracts. That would depend, 
of course, Mr. Chairman, upon the good faith of your Legislature. 
If you can trust your Legislature, why, we -can believe that there 
would be no illegal or unfaithful contracts allowed to be issued. On 
the contrary, if this Convention and this committee feels it cannot 
trust its Legislature, a much simpler amendment would meet the objec- 
tion of the gentleman who has just spoken by simply adding at the 
close of the whole section some such words as: “provided, that such 
contracts shall not be issued at rates in excess of the ordinary terms of 
service.’ That would still give the Legislature power, but would not 
give the Legislature power to approve a contract that was obviously 
intended to defeat a situation. I trust, Mr. Chairman, that if this 
committee is going to make any amendment of this sort it will make a 
simpler amendment, still leaving power in the Legislature; not consti- 
tutionally prohibiting your Legislature from having anything to say as 
to the disposition of the public charges of the future. 

Mr. Lomasney of Boston: The gentleman is right when he says 
that the more you read this question, the more you examine these 
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measures, the more you will realize what an important question it is. 
This committee does not desire to shut off any proper relief, and it 
was in that spirit it met. Now what caused these lines to be added? 
The fear that the poor in some way: would be affected. That was the 
cause. It was so as not to put anything into the Constitution that 
would prohibit anything, charity or anything else, which the State 
was now doing for the poor. That was the purpose of these lines. 
And of course when you get doctors of law and doctors of divinity 
arguing in a committee, where does a poor layman fit? What are you 

- going to do, — follow the lawyer or follow the minister? If you want 
to go to heaven you probably will follow the minister; if you are 
going to live on earth you have to follow the lawyer. And the lawyers 
on this committee told us that these were the things to do and they 
also told us they had taken the best legal advice. Now I have respect 
for lawyers, but I have seen lawyers fool themselves, and that is why 
we have Supreme Courts. And when Supreme Courts have exercised 
the function given them by the Constitution we have seen them write 
minority reports. The purpose of our committee was to do nothing 
against the weakest individual or institution in this Commonwealth 
that properly should receive public money. 

Mr. Newton of Everett: Is it also the purpose of this committee, 
when it is shown that they have made a mistake, to refuse to allow 
any amendments to be made? 

Mr. Lomasney: If the gentleman had retained his seat a moment 
I would have come to that part. Now, Mr. Chairman, again it is a 
lawyer, and there are a hundred and fifty or sixty of them in this 
Convention. God knows when we-are going to get through.if we 
have to hear them all. [Laughter.] 

For the first time this morning a former Attorney-General of this 
Commonwealth submitted a review of these lines, slightly different 
from that of Mr. Anderson, but I see no objection to them. We had 
a meeting of the committee; we had forty or fifty amendments offered. 
You must have organization and you must have discipline and you 
must have coéperation if you want efficiency. ‘So we agreed to come 
into this Convention, and discuss the matter, — what for? Not to arrive 
at what any one person wants, but to arrive at that which was right 
for the entire State. And that was the spirit that permeated the mind 
of the chairman. of the committee when he addressed the Convention. 
He said: “Discuss all these amendments, bring out the weak points 
in the measure; offer your amendments to cure them. Vote on the 
main question, so that we may know just what the views of a majority 
of this committee are, and then fix upon and put into this measure 
those words that will guarantee to every proper individual and insti- 
tution in this State that to which it is entitled, so that it may relieve 
the State of the situation that it is now in.” Of course the measure is 
entirely different from the first one. When it was my privilege, sir, to 
meet this question for the first time, I found men going throygh the 
Legislature whispering, — whispering, suggesting, — what? All kinds 
of things, — and I do not like to say anything any more than my 
brother behind me (Mr. Anderson) that would stir up any feeling here. 
Why, sir, he said just now he was surprised to find that the poor of a 
certain denomination were cared for so delightfully. Would you not 
think that, as a professor and as an expert on those matters, before he 
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started a campaign such as he has, he would have made inquiries to 
see what was the condition, what was actually being done; not what 
somebody was whispering to him was being done? Why, all elements 
in this State, Protestants, Catholics and Jews, regard their poor, and 
they regard them in such a way that they willingly contribute to their 
support. And he will find that a man does not ask what a man’s 
religion is, if he is poor and he wants to help him. And that is the 
spirit we want to show in this case. 

Mr. Chairman, we have not had a chance to meet and discuss this 
question. The question is: Do you want the main features of the 
Curtis Resolution, No. 306, to prevail? If so, let us adopt it. Let us 
then meet these amendments in Convention. Let every man here who 
has an idea express it, because, Mr. Chairman, the committee has no 
desire to suppress ideas. They want a measure perfect, with every 
interest safeguarded, so that it will receive the approval of the citizens 
of Massachusetts at the polls; for it will be one of the best things this 
Convention shall have done if it has removed this question from the 
political atmosphere. 

Mr. Parker of Lancaster: Because I believe that the committee on 
Bill of Rights, considering the subject embodied in the majority report 
of that committee, reflects the judgment of the committee, based upon 
what I believe to have been one of the fullest, the most deliberate, the 
most careful and the most conscientious investigations which a com- 
mittee could make, the majority report of that committee is entitled to 
the respectful consideration of this Convention, which doubtless it will 
have; because also I myself believe that the provisions embodied in 
the majority report of the committee do in substance wisely and finally 
deal with the momentous but sensitive subject with which the report is 
concerned. I hope that the majority report of the committee will be 
adopted by the Convention sitting in Committee of the Whole, and I 
hope that this procedure will result, because I confidently entertain 
the belief, based upon conference with very many of my colleagues 
sitting in this Convention, that at later stages in the consideration of 
this measure there will be opportunity to consider, and probably to 
embody in a final draft of the measure, amendments which I am 
assured will harmonize the different views of all the delegates and 
result in a measure which will assure the people of the Commonwealth 
that this question, with which we are attempting wisely and definitely 
to deal, will be so safeguarded that hereafter it will be held wholly 
above and apart from the natural, normal disputations, discussions, 
attritions and asperities that always are involved,in any discussion of 
public policy. Because I believe that the majority measure does 
reasonably secure these most desirable ends, and because especially 
I believe that further opportunity will be given, and will be availed of, 
to incorporate in this resolution some amendments which I think are 
distinctly meritorious, Wwe may look for a harmonious and happily 
unanimous conclusion. I know, Mr. Chairman, that conferences have 
been held. I speak by no authority, but upon my own confident belief, 
when I say that the differences now outstanding are differences of 
phrase rather than of substance. Knowing the responsible attitude 
which all my colleagues hold to every proposition with which they are 
here to deal, I believe that these differences, chiefly of phraseology, 
when dealt with by candid and conscientious men, will be so resolved 
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that finally a measure having the substantially unanimous support of 
the Convention will result. I therefore hope that the report of the 
majority of the committee may be accepted, that the amendments now 
presented may not prevail, that with the proposition embodied in the 
majority report which is, I think, admittedly adequate, we may then 
proceed in an orderly, deliberate manner before committees or before 
the Convention itself to revise the measure by consideration of some 
further amendments, which I myself believe to be desirable as perfect- 
ing clauses. 

Mr. AnprErson: I want to say that this debate so far absolutely 
justifies my motion of yesterday to put this thing over until Tuesday. 
I think everybody sees that by this time if he has any eyes in-his head. 
We are in a very unfortunate position here. The committee take the 
ground that they will accept. no amendments, even if they believe in 
them, at this stage of the proceedings. They also say that they want 
all the amendments offered, in order that they may find out what the 
Convention wants, but they want all of them, as I understand it, 
voted down. Then I should say that the result of the whole matter 
will be that the Convention will understand that the Committee of the 
Whole does not want any amendments. Well, what are we going to do 
about it? I myself would be willing to go on in this unnatural way 
which has been proposed by the chairman of our committee (Mr. 
Edwin U. Curtis) if it were not for one thing. I am afraid of this 
debate, — not afraid of this debate for my amendment, not for a 
minute; my amendment will go through all right, I think, — but I am 
afraid that as we go on, incautiously somebody is going to say some- 
thing which he will wish he had not said and which will cause some- 
body else to say something that he will wish he had not said, and the 
present situation, which is extremely favorable, may be all overturned. 
I wish I had enough parliamentary knowledge to know how to get out 
of this perplexity. I am going to ask the chairman of the Committee 
of the Whole for information now if a motion to recommit this matter 
to the committee on Bill of Rights would be in order. 

The Cuarrman (Mr. Luce of Waltham): The Chair will rule that a 
motion to\recommit will not be in order in Committee of the Whole. 

Mr. AnpERson: Would it be in order that this committee recom- 
mend to the Convention that this report be recommitted to the com- 
mittee on Bill of Rights? ' 

The Cuatrman: It would be so in order. 
Mr. Anprerson: I make that motion. 
The Cuatrman: Mr. Anderson of Newton moves that in the matter 

of the resolution under consideration, with the pending amendment, 
the committee recommend to the Convention that the matter be 
recommitted to the committee on the Bill of Rights. Is the commit- 
tee ready for that question? 

Mr. Epwin U. Curtis: We should gain nothing by that, because 
when we brought in our next report there would still be other amend- 
ments. There are many gentlemen sitting in this room who have 
amendments, who have handed them to me. This is not the only 
amendment. There are other people interested. It seems to me that 
this Convention has been asked to play fast and loose about long 
enough. We ought now to get right down to business. I shall not say 
anything here that will stir up anybody’s feelings; I do not see why any 
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other gentleman should. Let us all keep our tempers, but let us not be 
afraid to meet these issues and meet them fairly and squarely, and 
have it out, and have this subject out of the way.’ Now, the commit- 
tee feels this way: As the ex-Attorney-General (Mr. Parker) has told 
you, this is a very delicate, a very hard measure to draw; and, gentle- 
men of the Convention, nobody knows it better than he. And, gentle- 
men, except the ex-Attorney-General, no lawyer of prominence here, no 
other of the great lawyers has helped us. He has helped us, and he 
knows what he says. He knows that the best thing to do is to pass 
this measure along and show that it in general meets the approval of 
this Convention, and then take up these amendments as we are willing 
to do, and try to straighten the thing out, and have it right. And 
I will say now, what before I did not say, that if this committee report 
this measure favorably to the Convention, when it comes up on the 
calendar in the Convention, as chairman of the committee on Bill of 
Rights I will then move that it lie on the table. Then everybody who 
has an amendment can bring it in to the committee, and we will 
consider it and report back our views. :. 

Mr. Grorce of Haverhill: I think that this Convention will have 
reason to congratulate itself upon the progress which it is making in 
the Committee of the Whole. I think the gentleman: from Newton 
(Mr. Anderson) is a little apprehensive. There is a very easy way of 
handling this matter. Let us discuss this question for the next hour 
and then the committee rises and reports to the Convention progress, 
and this question takes its place in the Orders of the Day for next 
Tuesday. That is an easy method; nobody is harmed. 

I do not agree with the last speaker that we have got to force this 
thing out of the Committee of the Whole to-day, if that is his purpose. 
The place for this resolution is in the Committee of the Whole, where 
we all can discuss it in an informal way. I am not prepared to discuss 
it to-day because there are so many questions coming up in relation to 
various aspects of this resolution that we cannot reach it in the course 
of an hour. Now let us go on and discuss this resolution, and when 
the committee rises and reports progress to the Convention, the Con- 
vention adjourns and next Tuesday we will take this matter up where 
we left off. Anybody who has any amendments that he wants to offer 
can bring them in here at this time. I have an idea, Mr. Chairman, 
that this matter is going to be discussed in the Committee of the 
Whole right here for two or three days, and it ought to be. Who is 
there who is afraid to discuss this question? Why, it seems to me that 
we are trying to look for trouble when we seem to invite people to say 
things or infer that somebody is going to say things that somebody 
will not like. JI know in past debates people have said a good many 
things that I did not like, but I was not provoked about it. We can get 
along here as reasonable, intelligent men, and we are making great 
progress here in the Committee of the Whole. 
Now I do not think that the committee is going to insist that we 

shall have a vote to-day to report this to the Convention. There is 
no reason for it and it ought not to be done. Let us discuss this for 
the next hour and then let the committee rise, and the Convention 
will adjourn and the western people will go home and we all will come 
back next Tuesday morning ready to spend the whole day in consider- 
ing this resolution. 
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Mr. Epwin U. Curtis: I should like to explain, gentlemen, that I 
had no expectation of getting a vote to-day; I have not had even an 
opportunity to explain it. I never expected it would pass to-day. 

Mr. Coueman of Boston: There was one little point which seems to 
have been overlooked. The gentleman who is proposing the amend- 
ment (Mr. Anderson) said in his opening remarks something that inti- 
mated that he expected that this amendment, and other amendments 
which he intended to propose, would meet with the approval of the 
majority of the committee, and that he had not known until five 
minutes before he rose that that situation would not prevail. Now, 
the chairman of the committee on Bill of Rights refers to the amend- 
ment offered by the gentleman in the third division (Mr. Anderson) as 
though it were a miscellaneous amendment, that might be offered by 
any one in this Convention, of which the majority had no particular 
knowledge in advance. It would appear from the remarks made by 
the gentleman from Newton (Mr. Anderson) that there had been some 
tentative understanding between the minority and the majority with 
reference to these amendments that he is about to propose. Now if, as 
we understand from the chairman of the committee on Bill of Rights, 
he has not had opportunity to consult the majority with reference to 
these various amendments, would it not be wise and fair, and help in 
expediting business, if we gave the majority and the minority an 
opportunity to come together between now and Tuesday and find out 
whether it was possible for them to come to an agreement? If they 
cannot we might well proceed as we are proceeding now, but if they 
possibly can, why, it would save a great deal of time and possibly 
some confusion, and, as the gentleman from Newton said, some 
unfortunate discussion. 

Mr. Grorce: I should like to ask the gentleman in this division 
(Mr. Coleman) if the committee should rise and report to the Con- 
vention, what there is to hinder the majority and minority members 
of this committee getting together and staying together all the time 
between now and next Tuesday morning, and harmonize everything 
that they want to, and come in here with a substitute? 

Mr. Coneman: In order to bring the matter to some action, I move 
that the Committee of the Whole rise. 
The Cuarrman: Mr. Coleman of Boston moves that the Committee 

of the Whole now rise. 
Mr. Lomasney: I hope, Mr. Chairman, that motion will not prevail 

until every man in this Convention who has an amendment shall offer 
it. Two or three gentlemen have given me amendments. Let every 
man put his amendment in here and have it printed. We shall have 
then until next Tuesday to see what they are, to think them over; and 
then we shall have two or three days to go over all these matters. 
What is the use of rising now with only this one amendment before us 
and then come in next week and have a dozen more offered? Let 
every man put his hand on the table; let him put his amendment in 
and have it printed, then when we have a conference we shall have the 
whole matter before us. Then it cannot be said that anybody was 
trying to force the matter. I know the gentleman misunderstood the 
position of the chairman of the committee. He said he did not desire 
to force a vote to-day. We never shall get together on this measure 
if we do not have the confidence in, and submit, what we believe 
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will perfect. Why, people have come to me with two or three amend- 
ments and asked: ‘What do you think of this?’”’ I could not offer 
them. Now let the gentleman put them in and have them printed and 
then they will be properly before us. I hope we will not rise and 
report progress until that is done. 

Mr. Epwin U. Curtis: I certainly hope the committee will not rise. 
It is quarter of twelve; we have another hour. I am prepared to go 
ahead and make a statement to the Committee of the Whole on this 
resolution and tell the committee what it is about. I think Mr. 
Lomasney’s suggestion fair, that the amendments be presented so that 
the members may know what was pending. 

Mr. Wiiuram H. Suxuivan of Boston: As a member of the commit- 
tee on Bill of Rights, I feel, if you will indulge me just a moment to 
say so, because of my experience on the committee on Bill of Rights, 
that there is no possibility of getting together with the only infallible 
member, the minority of that committee. I rose some moments ago 
to ask him seriously, if this amendment which he has suggested pre- 
vailed would he and his powerful cohorts then support at the polls this 
measure, the majority measure, if the Convention decided to submit it 
to the people? Mr. Chairman, in the course of our very courteous 
questioning of the infallible member of the committee when he ap- 
peared before us, I asked him if in its discretion and wisdom the 
Convention saw fit not to submit his amendment, but to submit to the 
people the perfected amendment which included everything, would he 
and his friends then support it at the polls, and he said “No.” Now, 
what is the sense of continuing this effort for further compromise? 
Such is the course of conduct he has pursued throughout, — delay and 
bickering and pretended amendments, to all of which amendments we 
have agreed; and I would agree to this one which he has sought to 
submit here, but he is not acting in good faith, it seems to me — (the 
Chairman rapped). I will withdraw that statement. It seems to me 
that I am justified in refusing to acquiesce in his amendment. That is 
why I think we ought to discuss here and now the substantive matter 
and I will close with the suggestion, which has been made before, that 
we ought to discuss and come to a conclusion as to substantially what 
measure we wish to pass and submit to the people, and then amend it 
later. What is the sense of wasting time making amendments to a 
measure until we know if said measure will be adopted by the Conven- 
tion? 

Mr. Coteman: I made my motion with the hope, and the expecta- 
tion, that when the majority and minority came together with refer- 
ence to the amendments that are about to be proposed, they would 
find that the whole fifteen of them can agree upon all of them. 

Mr. PretuetieR of Boston: I hope that this committee will not 
rise at this time. I hope they will not recommit at this time. I 
hope they will take the offer of the chairman of our committee and 
let him explain the measure that is before you. Something has been 
said by the gentleman from Newton (Mr. Anderson) indicating that 
he was misled. As a member of that committee who has attended 
all its meetings, and been at all the meetings of this body, I will 
say that I have heard of no amendments until the article which ap- 
peared in the Boston Journal this week telling about a meeting , 
at the Union Club. Yesterday I heard murmurings of that amend- 
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ment. This morning two gentlemen met me in the corridor and said: 
“What do you think of this? If you will agree to this the mi- 
nority will withdraw.” It was eight or ten lines written in hand- 
writing. “Why,” I said, “I cannot pass upon this; I am only one 
member of the committee anyhow. Where have you been during 
these weeks we have been in session?” 
We have been surprised, really, at the small assistance we have had. 

We knew there was a tremendous amount of public interest, but it did 
not fructify, it did not crystallize, in any way of helpfulness toward 
us; and the gentleman from Newton (Mr. Anderson) comes in with 
some amendment, and intimates that if it is accepted he may withdraw 
something else. To repeat what the gentleman from Boston (Mr. 
William H. Sullivan) has said, we heard that very frequently in the 
committee. Day after day we adjourned and thought things would be 
all right, but during the night something happened and the next day 
we found we had not agreed. 

Now, the proposition made by the chairman of this committee is a 
fair one. We ask you to take document No. 306 and approve it; say 
to the Convention: “This measure we approve.’ We then have a 
skeleton on which to build. The chairman says that when we go into 
Convention, if you will take that measure in, he will ask you to lay it 
on the table, and that means that the committee will take it again. It 
will not be a question of being buttonholed then. It will not be a ques- 
tion then of “if you do this I will do that.” It will be a question of 
having a meeting here, I hope on Monday, right away, and saying: 
“Come hither all ye with amendments and let us talk it over.” Then 
the committee can go into executive session and be ready to do busi- 
ness on Tuesday. 

Now, what rights are lost? You have two opportunities to debate this 
or any other measure in the Convention. But to-morrow or next Tues- 
day some honest man comes along who has had a wonderful light, — 
and it is surprising the way these wonderful lights come to different 
men on this sectarian measure; they never have given it a thought, 
but suddenly they get a wonderful idea. Next Tuesday some one is 
going to have it, going to come in and rise here and say: “I have seen 
the committee; they are very much impressed; will not the Convention 
put this over until to-morrow?” 

Now, that is not surprising and perhaps it is commendable, but still 
we are here for business. We have general ideas. In this so-called 
Curtis amendment you get the mind of fourteen out of fifteen members 
of that committee. Three or four besides the gentleman from Newton 
(Mr. Anderson) reserved the right to dissent, but they did not dissent; 
and we have all kinds and types and different walks of life represented 
there. We ask you, then, to take that measure and send it in to the 
Convention, let it go on the table,-and then lay before the committee 
considering the Curtis amendment the proposed amendments, that 
they may be able in an orderly way to give them some decent con- 
sideration. 

Mr. Coteman: In order that the next hour may be profitably used by 
the Committee of the Whole, I should like to offer this suggestion, and 
ask the member from Newton (Mr. Anderson) if I were to ask for unani- 
mous consent to withdraw my motion that the committee do now rise, 
would he then also ask for unanimous consent to withdraw his amend- 
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ment temporarily, in order that the chairman of the committee on Bill 
of Rights might have the rest of the time in order to explain to us his 
measure? May I ask the gentleman from Newton that question? 

Mr. AnpERsoN: I have no objection to that, and of course I shall 
withdraw my amendment. I want to say, while I am on my feet, in 
reply to the gentleman from Boston in the fourth division (Mr. William 
H. Sullivan), who seemed to think I was insincere, that no man in this 
Convention is more sincere than I am in desiring to get this thing set- 
tled, and settled right; and no man is liable in the end to make greater 
sacrifices for it. I want to be met in a spirit of accommodation when 
I am ready to make those sacrifices. 

There being no objection, Mr. Coleman’s motion that the Committee of the 
Whole rise and Mr. Anderson’s amendment were withdrawn. 

Mr. Epwin U. Curtis: I am going to ask your indulgence for about 
about twenty or twenty-five minutes, not over that, in making this 
statement, and in the course of what I have to say I shall quote 
briefly from the debates of the 1853 Convention, which may seem dull 
to some of you but which will place this matter historically before the 
Convention so that we shall understand the whole proposition. 
What is commonly known as anti-sectarian agitation for many years 

has exercised an unfortunate influence in our body politic and in the 
life of Massachusetts. It has been the subject of many intemperate 
speeches and on various occasions has caused the election or defeat of 
candidates for public office. It has become, in fact, the catspaw of 
petty politicians. Most of the discussions of the question have been 
based upon a misunderstanding of existing constitutional limitations 
and of the conditions calling for a change, and they have resulted in 
stirring up needless religious prejudice and in sowing discord among 
neighbors and friends. It is high time, as I think we all are agreed, 
that such an influence be eradicated from the body politic. 

The subject, however, should be approached in a calm and dis- 
passionate way. There is not the slightest need of casting aspersions 
upon any church, sect or denomination. Abuse or even unfriendly crit- 
icism of any particular form of religion falls wide of the mark and is 
not argument. The Constitution provides for absolute freedom in re- 
ligious worship; it has regard for the individual conscience. Such a 
provision is in harmony with what we find in the Constitution of the 
United States and with the Americanism we all approve and desire to 
maintain. I am sure that every man of us recognizes the right of 
every other man to worship God in the form and manner which he 
prefers. Observing the spirit as well as the letter of this constitutional 
provision it ought to be possible for us, as sensible men, as true Ameri- 
cans, and as fellow-citizens in a great Commonwealth, to discuss the 
question before us as one, above all others, to be discussed “with 
malice toward none, with charity for all, with firmness in the right as 
God gives us to see the right.” Only in this way can we hope to arrive 
at any wise and wholesome conclusion. On this basis, then, the com- 

mittee has proceeded. 
The controversy which has smouldered and flamed ever since the 

Convention of 1853 arises from the fact that while the individual is 
guaranteed complete freedom from legislative control of his conscience 
and religious beliefs, his property is not yet freed from the liability of 
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being applied through taxation to the support of institutions which 
may be conducted under the auspices of those holding religious opin- 
ions different from his own; or, as commonly expressed, to sectarian 
purposes. While to practical men there may not seem to be any real 
danger or objection in this, it must not be forgotten that there are 
many citizens to whose tender consciences those conditions are causes 
of real alarm. The question, however, is not entirely devoid of in- 
terest from the practical side, as will be seen from the following table 
showing the amounts which have been appropriated by the Legislature 
to charitable and educational institutions not under the control of the 
State during different periods from 1786 to 1917, inclusive. 

If these figures do not seem to agree with those in the printed pam- 
phlet, it is because I have added, in making up my statement, the ap- 
propriations for 1917. 

Appropriations. 

Charitable. Educational. 

1786 to 1860, . a i f A Z : 2 . : $257,500 00 $183,651 50 

1860 to 1917, —.. . ‘ 5 4 : ; . r ‘ r 6,871,460 84 10,707,785 40 

$7,128,960 84 $10,891,436 90 

As the Massachusetts Agricultural College, however, became a State 
Institution in 1911, there should be deducted from the total amount 
appropriated for educational institutions not under the control of the 
State in the periods stated the sum of $3,110,264.37 appropriated 
since 1910 to the Agricultural College. This leaves $7,781,172.53 ap- 

- propriated to educational institutions from 1786 to 1917. These 
figures are large figures however long a period we spread them over, 
considering that they represent sums spent on objects of a private 
character in which the State is not strictly interested. But the real 
significance of these figures in connection with the so-called sectarian 
agitation lies in this: That from practically the time at which the Con- 
stitution was adopted until a point shortly after the Convention of 
1853, or to put it another way, during the first 74 years of our consti- 
tutional government, only $257,500 were appropriated by the Legis- 
lature to charitable institutions and $183,651.50 to educational institu- 
tions; |but in the succeeding period of 57 years $6,871,460.84 have been 
appropriated to charitable institutions and $7,597,521.03 to educational 
institutions. Here is food for reflection for even the practical man. 
What a disproportionate growth! How many finely equipped and 
ample educational and charitable institutions could have been owned 
and supported by the State with the appropriations here represented ! 
The question is not wholly one of tender conscience. 

The danger of appropriating public money for practically private or, 
as it is sometimes called, sectarian purposes was recognized by the 
Convention of 1853, which proposed what subsequently became the 
eighteenth amendment, safeguarding the common schools. 

The attention of that Convention, however, was concentrated on 
one phase only of the question, namely, the possible diversion of 
money raised for school purposes from the use of the public or common 
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schools to the use of other schools subject to sectarian influence and 
control. That Convention, therefore, went no further than to place 
the integrity of the public school system beyond all danger by propos- 
ing the eighteenth amendment. The debates in the Convention, 
furthermore, show clearly that while it recognized that a general 
principle was involved it was not the intention at that time to go 
further and to forbid the appropriation of money to the use of higher 
educational institutions, societies or undertakings even though they 
should be under sectarian or ecclesiastical control. To illustrate what 
the Convention of 1853 intended to accomplish in the eighteenth 
amendment, and the field which the Convention purposely left open, 
I may be pardoned for quoting at some length from the debates in 
that Convention. 

A committee known as the committee on the Encouragement of 
Literature was instructed “to inquire into the expediency of so amend- 
ing the Constitution that the school fund, belonging to the Common- 
wealth, shall never be appropriated or applied to the support of any 
sectarian schools, or schools founded upon sectarian principles.” That 
was the subject for debate in the 1853 Convention. 

On July 6 the committee reported as follows: — “Resolved, that it 
is expedient so to amend the Constitution, so as to provide that no 
public money in this Commonwealth, whether accruing from funds, or 
raised by taxation, shall ever be appropriated for the support of sec- 
tarian or denominational schools.” 

The inquiry was at once raised as to the extent of meaning to be 
attached to the word “schools.” 

Gentlemen, it is well here to note that the very question which we 
are asked to consider here in accepting amendments arose right there, 
on the meaning of these words, and you see at once what a very dif_fi- 
cult resolution you have to draw. 

The inquiry was raised whether it was confined to common district 
schools, or whether it would include “academies, colleges, or other in- 
stitutions of learning,’ which prompted a motion that the word “col- 
leges”’ should be added after the word “schools.” To this Mr. Blag- 
den of Boston, one of the committee, replied that “the committee 
understood by the term schools, the common schools,’ and that he 
understood distinctly that it “did not embrace colleges.”’ He was fol- 
lowed by Mr. Lothrop of Boston, another member of the same com- 
mittee, who hoped that the amendment inserting the word “colleges” 
would not be adopted. His argument is illuminating and worth quot- 
ing at some length: “This resolution relates simply to the common 
schools of the Commonwealth, and to the public money arising from 
the income of the school fund, and from taxes levied for the support of 
those schools, and we wish to provide against any sectarian or denom- 
inational influence being brought to bear in their management. That 
covers the whole extent of the resolution.” Mr. Lothrop therefore 
concluded that nothing could be gained by adding the word “ colleges,” 
and considerable confusion might arise thereby. ‘To illustrate this 
point he supposed a case where in the course of a few years something 
should occur which should dispose or induce the Legislature of the 
Commonwealth to make an appropriation from the State Treasury to 
Amherst or Williams College, or to the University at Cambridge. 

And I understand that this controversy in the 1853 Convention pre- 
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sumably was not waged against any religious association which is now 
in controversy; I understand it was a quarrel between factions of the 
other side. 

Each of these institutions was, Mr. Lothrop said, to a limited extent 
at least, “in the hands of a particular religious denomination, and yet 
the general interests of education might be promoted and the whole 
State benefited by such an appropriation from the Commonwealth to 
one or another of these colleges, — yet, it might be argued that i could 
not be done under this article of the Constitution,’ provided the amend- 
ment by adding the word “college’’ prevailed, and “this argument 
would be conclusive; — the college being in the hands of trustees of a 
particular denomination would, upon a strict construction, come within 
the rule, and be regarded as sectarian in its character.” 

Gentlemen, in the last amendment presented by the gentleman from 
Newton (Mr. Anderson), — and while some fun was poked at the com- 
mittee for the many amendments that we have drawn, I think he has 
drawn several, — he has left out the words “ecclesiastical”? and “sec- 
tarian.” I have a reference here to the debates of 1853 as to the use 
of those words, and I have been perfectly prepared to discuss why they 
should not appear in any amendment, but as they do not occur in the 
last one I have seen offered here I will not discuss it. 

Hon. Henry Wilson, afterward Vice-President of the United States, 
also objected to the addition of the word “college.” He assumed the 
resolution was intended to apply strictly to common schools, the object 
to be attained being that the common schools should be open to all 
the children of the State, without distinction of sect or condition; and 
that the school fund, not only that portion of the proceeds of which 
are to be applied to common school education, but that which is 
raised by taxation, should be preserved, so that the common schools in 
the future should stand as they did then and had stood in the past, 
and “to avoid if possible the question which may hereafter arise as to 
the establishing of sectarian schools.” He thought the resolution not 
so clear as it ought to be, and said that he has seen a resolution drawn 
by Mr. Parker of Cambridge which he thought covered the ground. 
He concluded by saying: “I am willing to vote money, if we have it to 
spare, to Williams College, or Amherst, or Harvard College, or any 
other sectarian colleges or seminaries of learning. They are all secta- 
rian, more or less, and J think they should not be mixed up with the 
common schools, where we all say sectarianism should never come.” 

During this part of the debate an objection was made by Mr. Keyes, 
delegate from Dedham, on an entirely different ground, namely, that 
the meaning of the words “sectarian or’ denominational schools’”’ was 
doubtful. He claimed that all schools were under the influence in chief 
of some denomination or other. ‘ 

The real point, gentlemen, of my making these remarks is to put 
something into this record by which, if this resolution passes, the 
courts can see what this Convention intended to do. Plainly, from the 
decision of the Court of Massachusetts, they read the debate of the 
1853 Convention and they saw what the Convention meant do to. 
They meant to touch nothing but the common schools. That they did, 
and that the Supreme Judicial Court afterwards said was what they did. 

Mr. Bird of Walpole said he did not see the ground of distinction 
between appropriations of the public money for common schools and 

/ 
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similar appropriations for colleges. He did not agree with Mr. Wilson 
in leaving the matter open so that when there was money to spare it 

might be appropriated to sectarian colleges. If it should not bé appro- 
priated to sectarian common schools, why to sectarian high schools, 
and if not to sectarian high schools, why to sectarian normal schools, 
and if not to sectarian normal schools, why to sectarian colleges? So 
you see the subject was considered there. If he were willing to vote 
for a proposition of this kind he would vote for one that “would cover 
the whole ground, and forgver prevent the appropriation of a single dollar 
of the public money to any school whatever of a sectarian character, — 
using the word school in its broadest sense, as including seminaries of 
learning of all descriptions.” 

So that was Mr. Bird’s idea of the way to stop it then, as we are 
endeavoring to stop it now in 1917. 

During the latter part of the debate on this day Mr. Joel Parker of 
Cambridge offered his amendment which had been referred to by 
Mr. Henry Wilson, and on July 23 offered it again in a modified form 
as follows: — “Resolved, that the money raised by taxation in the 
towns and cities for the support of public schools, and all moneys 
which may be appropriated by the State for the support of common 
schools, shall be applied to, and expended in, no other schools than 
those which are conducted according to law under the order and 
superintendence of the authorities of the town or city in which the 
money is to be expended, and such moneys shall never be appropria- 
‘ted to any religious sect for the maintenance, exclusively, of its own 
schools.” 

On July 27, without further debate, the resolution of Mr. Parker 
was adopted by the Convention. é 

On July 29, the debate was again renewed on a motion to reconsider 
the adoption of the Parker resolve. That is, to all intents and pur- 
poses a debate took place on what is now the eighteenth amendment. 
This debate, therefore, is of especial significance as indicating what the 
Convention thought the meaning and effect of the present eighteenth 
amendment to be. 
Mr. Bird of Walpole, arguing for reconsideration of the resolve, 

said: “It does not say one word about giving any portion of the money 
of the State to colleges and higher seminaries of learning. Money may be 
appropriated to sectarian. colleges, notwithstanding its adoption; and I 
submit that from our action here it may be inferred that we are willing 
that the public money should be given to sectarian academies and 
colleges.” 

Mr. Chandler of Greenfield, a member of the committee on Encour- 
. agement of Literature, said: “We do not require the Constitution to 
forbid the bestowal of money upon any college in the State, sectarian or 
poe but the money thus appropriated is not to come out of this 
und. 
Now see what our friend Mr. Butler of Lowell said. Mr. Butler of 

Lowell said the resolve first reported by the committee covered all 
schools “from the humble village school to Harvard University. It 
precluded the appropriation of money to the support of sectarian or 
denominational schools, of whatever grade, or class, or description.” 
But the amendment drawn by Mr. Parker left it open for money to be 
appropriated to Harvard or any other institution whether sectarian 
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or not. No attempt was made to answer these arguments and 
the ie finally refused to reconsider its action adopting the 
resolve. 

Had they paid attention to Mr. Bird of Walpole or to Mr. Butler 
of Lowell, or to some of those other gentlemen, the agitation which 
has gone on here from 1853 to to-day, and has made us all more or 
less trouble, never would have arisen. They had the opportunity to 
settle it, as you gentlemen have to-day, and they did not settle it. 

Mr. Parker’s resolve, therefore, was submitted to the people with 
other amendments of the Convention. It was rejected, however, by 
the popular vote by a majority of only about 400. Subsequently, the 
Same proposition for amendment was adopted by the legislatures of 
the years 1854 and 1855, and having been ratified by the people in 
May, 1855, became incorporated into the Constitution as the eigh- 
teenth Article of Amendment. 

The debates alone of the Convention of 1853 seem to leave no 
doubt that the Convention designedly refused to take away the power 
to appropriate money for maintaining or aiding other schools and edu- 
cational institutions which might be wholly or in part under sectarian 
influences, and such has been declared by the Supreme Judicial Court 
to be the result of the eighteenth amendment. This was one of the 

’ questions specifically submitted by the Legislature to the court in the 
Opinions of the Justices in 1913 in 214 Mass. 600. 

It is idle to speculate now why the Convention of 1853 stopped short 
with the common schools in dealing with the subject. If it could have 
foreseen the appropriations subsequently made to charitable and edu- 
cational institutions that Convention might have gone further. That 
Convention, however, recognized that at least so far as both schools 
and higher educational institutions were concerned the same funda- 
mental policy was involved. It is difficult to-day to understand why, 
if sectarian control was then such a menace to educational institutions 
as to make it necessary to establish a policy in regard to one class of 
schools, it was not also desirable as a matter of principle to apply the 
same policy to all classes of educational institutions. Conditions 
to-day indicate that it would have been far wiser to have settled the 
whole question then once and for all. The failure to do so furnishes 
another illustration of the truth that a question is not settled until it 
is settled right, and that temporizing with a principle only serves to 
strengthen its ultimate demand for full recognition. It seems plain 
that it is the duty of the present Convention to avoid this mistake of 
the Convention of 1853 and if possible put a quietus forever on the 
question of sectarian appropriations. This is a general conclusion to 
which every one probably will assent. It is apprehended that the only 
difficulty will arise on the question of how far this Convention shall 
go in applying the general principle partially put into operation by the 
Convention of 1853. But in the end it seems inevitable that if we 
have the courage to follow the guidance of principle to its logical con- 
clusions, if we would escape the error of the 1853 Convention, if we 
would obviate the necessity of still another Convention to complete 
our work as we now propose to complete the work of the 1853 Con- 
vention, only one settlement of this question seems possible. That is 
the adoption of a constitutional amendment which shall forever pre- 
vent the appropriation of public money for the support of any insti- 
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tution whatever which is not, like the common schools, under the 

supervision and control of some public authority. 
The first part of the proposed amendment down to the words “and 

no grant,” with the exception of the eleven words at the beginning, 

“No law shall be passed prohibiting the free exercise of religion,” is 
exactly the same wording as that of the present Article XVIII of 
the Amendments of the Bill of Rights. This language has not been 
changed as it is considered that the question of public schools has been 
settled by the Supreme Judicial Court of this State in the cases of 
Merrick v. Amherst (12 Allen, 500) and Jenkins v. Andover (103 Mass. 
94), and by the opinion of the Justices of the Supreme Judicial Court 
given to the Legislature dated June 2, 1913 (214 Mass. 599), which 
provides in effect that moneys raised by taxation, etc., for the purpose 
of expenditure for the public or common schools, as these words gen- 
erally have been understood, must be dispensed exclusively for: the 
support of such schools and cannot be diverted to any other kind of 
school maintained in whole or in part by any religious sect. 

Now, the committee did not want to change those words. Why? 
Because they were adjudicated and that question was settled; it was . 
no use ever to bring up the question of common schools again. And 
the committee considers that they are settled by those decisions, and 
therefore they changed not a word of the old article down to the words 
“and no grant.” 

But the opinion cited in the 214 Mass. also states that there is no 
constitutional prohibition against appropriations for higher educational 
institutions, societies or undertakings under sectarian or ecclesiastical 
control. 

The proposed resolution therefore commencing with the words “and 
no grant” attempts to correct this and to prevent appropriations or 
use of public money for the purpose of maintaining higher educational 
institutions, societies or other undertakings under the control of any 
religious denomination, and further to prevent the use of any money 
raised by taxation or otherwise for any undertaking whatever that is 
not under State control, with the exception of the matters specially 
mentioned. 

The Soldiers’ Home in Massachusetts is excepted. It has been in 
existence for over thirty-five years and was founded by the Massachu- 
setts Grand Army of the Republic assisted by the Military Order of 
the Loyal Legion, the Women’s Relief Corps and the Sons and Daugh- 
ters of Veterans. 

The present valuation of the property is about $500,000. This 
property reverts to the Commonwealth when the institution is wound 

The Home is maintained by the Commonwealth which last year 
appropriated over $100,000; the United States Government which 
last year appropriated $46,896, and the balance being from private 
contributions and donations from the Grand Army of the Republic, 
Women’s Relief Corps, Sons and Daughters of Veterans and Spanish 
War Veterans. : 

The board of trustees is made up ‘of twenty-one citizens, of whom 
fifteen are members of the Grand Army of the Republic, three ap- 
pointed by the Governor and the other three coming from Sons of 
Veterans, Spanish War Veterans and the citizenship of the Common- 
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wealth. All the trustees, excepting those appointed by the Governor, 
are nominated by the board of trustees. 

Practically all of the rooms in the Home are maintained and cared 
for by the Posts of the Grand Army of the Republic, the Women’s 
Relief Corps and the Sons and Daughters of Veterans. 

While the committee considers it would be much better if this insti- 
tution were run wholly as a State institution it probably would require 
lengthy negotiations to bring this about and it can be done at any 
time, if at all, through action of the Legislature. 

The committee was of the opinion that no member of this Conven- 
tion would desire to deprive any old soldier of the benefits of this 
Home. Hence they made the exception. 

It was ascertained that there were in the Commonwealth in the 
neighborhood of 75 private libraries open for public use which were 
maintained partially by endowments and partially by contributions 
from cities or towns and that the endowments in many cases, under the 
terms by which the funds were left, could not be transferred to the 
cities or towns. 

And, gentlemen, we thought at first that they could be transferred 
and we did not except the libraries. Then we found the funds could 
not be transferred and did except the libraries. There was not any 
guesswork or uncertainty. We went into the whole question, and we 
have a quantity of literature and citations on it. The committee, 
therefore, realizing that libraries open for public use were of great as- 
sistance to the education of the people, have made this exemption. 

The committee also realized that the Commonwealth, — we have 
nothing to conceal, — sends to private institutions many blind persons 
and persons affected with eye and ear trouble, also many persons sick 
or injured, who are unable to pay their expenses in these institutions 

' either in whole or in part; that it boards at its own expense many 
neglected and delinquent children and persons lacking means of sup- 
port. Therefore it is provided in the last paragraph that the State 
may continue these and other contractual relations. 

Gentlemen, there is no hidden motive in the wording of that last 
phrase. The committee considered it carefully. They rewrote that 
three or four times, amending conscientiously the first draft they had 
in hand:| It may not be right now. It is just as apt to be right in 
phraseology as that which any gentleman gets up on the floor and 
offers here without careful consideration. That is all we ask of this 
Convention. We ask to put this theory of ours through, give us a 
chance to amend it, if necessary, knowing as we do all these little 
difficulties. 

It was said at first that the chairman did not believe any such clause 
was necessary. That statement was absolutely true. I believed as a 
matter of law that the State had an inherent right to make contracts, 
and that that right to make contracts could not be taken away from 
the State without specific language; that the Supreme Judicial Court 
would not take away the contractual relation unless the language was 
so specific as to show that they intended to do it. I so stated and 
that was my belief. I am not sure now that I am not right in the law. 
But a more eminent lawyer than myself, a man accustomed to giving 
public opinions, said he thought it was dangerous, and so we put in the 
last clause. The chairman did not change his mind, nobody “ pulled” 
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him, nobody is trying to use any influence on me on this subject. I 

took the advice of a better lawyer than I was, to save any question. 

There is nothing dark or hidden in that matter. 
In short, this amendment provides: 
First. — Against the appropriation of money raised by taxation or 

otherwise for the support of public schools to the support of any 
school which is not a common school. 

Second. — Against the grant or appropriation of public money or 
property of any kind for the purpose of founding, aiding or maintain- 
ing any college, hospital, institution or undertaking which is not under 
public control, with the exceptions above stated, and against such 
grant under any circumstances for founding or aiding any church, re- 
ligious denomination or society. 

At this time when the Commonwealth needs the support and good 
will of every person within its bounds it is no time to work up race or 
religious prejudice. Let us hope, therefore, that the Convention will 
settle this much discussed question along these broad lines, complete 
the work of the 1853 Convention and once for all close the discussion 
of this subject. 

I have exceeded the time I indicated, gentlemen, for which I crave 
your pardon. [Applause.] 

Mr. BenneEtTT of Saugus: There are several points in regard to this 
matter on which I should like further information. Unless I am 
wrong, it seems to me that this proposition here, this resolution, 
contains three separate and different amendments, one of which I 
favor, one of which I oppose, and on one of which I am in doubt, al- 
though generally I have been in favor of it. : 

The first proposition is to prevent the appropriation of public money 
for sectarian educational institutions. The second proposition is’ to 
prevent the appropriation of public money for sectarian hospitals and 
other institutions than schools. The third proposition is to prevent 
the appropriation of money for a variety of public purposes to private 
institutions. 

Now, I am very much opposed to that. I do not see why we 
have not got the right to appropriate money for the textile schools, for 
instance, which have been quite a feature in Massachusetts in the last 
few years, under private guidance and private control. ‘I fail to see 
why it is not a good thing to appropriate public money for those and 
any other similar institutions. Why, in regard to many functions for 
the benefit of the Commonwealth we are very ardently taking entirely 
opposite grounds. We have just voted down a resolution to permit the 
State to engage in the sale of merchandise or engage in manufacturing. 
ae have just voted that down because we want private parties to do 
it. 

Now, am I wrong in thinking that we have taken opposite ground 
there to what is proposed here? The State Highway Commission pro- 
poses to build a piece of State highway. Before the State goes in and 
builds it it does now, or used to, ask for contracts, first from the 
locality, the towns and cities, through which it passes, and next from 
private contractors. The city of Boston, or at any rate most cities, 
make contracts for a great variety of public purposes. 
Now, there are not only textile schools but there are the private 

hospitals. I think they have exempted libraries here, but ‘there are 
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the public hospitals in various towns and cities, run on the bequests of 
private persons and supported largely by private beneficence, but 
aided by appropriations of the towns and cities. It seems to me that 
this would do away with that. 

Now, when it comes to sectarian hospitals and other ‘similar institu- 
tions we have an entirely different proposition. I always voted for 
appropriations for Carney Hospital; and, in spite of some excitement 
and some hostility by certain orders and certain people of a different 
way of thinking, I never had the slightest difficulty in explaining it. 
I never had the slightest difficulty and it never was made a political 
issue. I never had the slightest difficulty in explaining that that hos- 
pital was performing service which the State would have had to per- 
form, and less efficiently, if that hospital had not done it. 

Now, it seems to me I ought to have a chance to vote differently on 
those matters. When we come to sectarian schools it seems to me that 
I am in favor most decidedly of that portion of this report, because I 
believe in the public school system, and I believe that it has beem 
almost the principal cause of the Breer of this Nation, in that it has. 
become what it has. 

I had a gentleman visiting me the Relet day from Iowa, who said he 
was brought up in a community of Poles, or people of Polish extraction, 
and he said almost invariably in the third generation you could not 
tell them from Yankees, from natural born Americans, except that 
they had ‘more children. That is the only way you can tell them. 
They came over here more or less dirty, immoral and thriftless, and in 
the third generation they were changed to native Americans. And, 
as I say, they differed from them then only in that particular, which I 
think is almost the fundamental cause of this principle coming in here 
at all, namely, that some races increase faster than others. 

Now, Mr. Chairman, I would like to get a chance, unless I am en- 
tirely misinformed, to vote on these three propositions separately. It 
seems to me I am entitled to have that chance. It not only seems to 
me I am entitled to have that chance, but it seems to me that the 
voters are entitled to have that chance at the polls, to vote upon them 
separately. I listened with as much eare as possible to the reading of 
the chairman of the committee on Bill of Rights from the proceedings 
of the Convention of 1853, and it seemed to me that they were con- 
fronted with precisely the questions that we are confronted with, and 
that they most deliberately decided that they would not go into the pre- 
vention of the. Commonwealth having work performed in the most 
efficient and most economic manner, and they rejected that proposi- 
tion. They would not go into the question of public appropriations for 
hospitals, and for certain special institutions of learning, as textile 
schools, and they defeated that proposition. And, if I understood the 
gentleman correctly, what they did is precisely what I hope we will do, — 
prevent any appropriations of public money for minor sectarian edu- 
cational institutions, and cut off the rest of it. 

Mr. Chairman, I trust the matter may shape itself in that way. I 
think we are entitled to have it shape itself that way. I make no 
reflection upon the condition of affairs which brought about this won- 
derful combination in this amendment, but I cannot help having a 
little suspicion on the subject when I remember how ardently a very 
able gentleman in this body always has opposed appropriations for the 
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Institute of Technology and other’ similar institutions. The Institute 

of Technology has become very rich. How about textile schools, how 
about shoemaking schools, how about tailors’ schools, dressmakers’ 

schools, what not? In this manifold system of technical training into 

which we are now coming, what are we going to do about that? I 
understand we are going to cut it ifit goes through, we are going to cut 
it off neck and crop. I do not believe the people will do it. | 

Now, I have been impressed with the sincerity of utterance of the 
chairman of this committee (Mr. Curtis), and I am not going to say 
that I think this amendment is put in this way for the purpose of 
killing the whole proposition. And my judgment may be wrong, very 
likely it is, but if I wanted to kill the whole proposition at the polls it 
seems to me that I could not do a cuter thing than to put these three 
entirely different propositions together in one. I hope, Mr. Chairman, 
that we shall have some way of getting at this and having these three 
separate. 

On Tuesday, the 24th of July, Mr. Edwin U. Curtis of Boston, chairman of 
the committee on Bill of Rights, announced that the committee had unani- 
mously agreed upon a form of amendment which he offered as a substitute for 
the measure originally reported by the committee. In explanation of the rea- 
sons for the changes recommended Mr. Curtis said: — 

Mr. Epwin U. Curtis: In reading over the resolution this morning 
the committee discovered that in line 22, after the word “learning”, 
these words should have been printed: ‘“, whether under public control 
or otherwise,”’. They were read by the secretary as we had made the 
amendment. 

Mr. Chairman, it is with great pleasure that I announce to the 
Convention that the resolution as now presented represents the 
unanimous opinion of the committee on Bill of Rights. [Applause.] 
I want to say, however, that there are certain gentlemen on the com- 
mittee who reserve their right to vote as they may please on certain 
amendments that may be offered. The committee made the following 
changes. Gentlemen have the old resolution for reference. 

Referring to Document No. 306, line 23, the committee struck out ~ 
the word “religious”, and put in the word “denominational.”’ In the 
same line, the committee struck out the word “taught’’, and inserted 
the word “inculcated’’. 

There were many people who were of the opinion that the wording 
of Resolution No. 306 practically made our schools atheistic or agnos- 
tic, hence the change. 

In line 26, the committee struck out the words “conducted accord- 
ing to law’, believing that any institution that was not conducted 
according to law would be properly cared for by the Attorney-General. 

In line 30, the committee inserted the words “or Federal authority 
or both”. That was because the Agricultural College has certain 
relations to the United States government, and we feared that the 
contributions of the United States government to the college might be 
interfered with if we did not add those words. These words also will 
take care of any question of the contribution of the United States 
government to the Soldiers’ Home. 

In line 35, the committee struck out the word “public”, as needless 
repetition. 
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After the word “construed’’, the last word in line 40, the committee 
struck out everything, and substituted what appears in the substitute 
resolution offered. 

I would say, Mr. Chairman, that there may be errors of punctuation 
that should be corrected; undoubtedly there are. The committee, 
as I have said, have had no opportunity to correct the proof. If there 
are such errors they undoubtedly will be corrected by the committee 
on Form and Phraseology. 

Mr. AnprErRson of Newton: I ask leave, Mr. Chairman, to withdraw 
the minority report. [Applause.] I think it is a matter of congratula- 
tion to all of us that we have at least reached a point of unanimity. 
However, I wish to say that my assent to the report is in some sense 
a qualified one; and, as the committee already understands it, I want 
the Convention to understand exactly what my assent means. It 
means that I will vote for the committee’s amendment in the form it 
now bears, or in a more satisfactory form, in the final vote at every 
stage. I reserve my right to vote against it as soon as it is amended 
in a form unsatisfactory to me. I also reserve my right to support all 
amendments or substitutes which seem to me to. improve the com- 
mittee’s amendment or put it in better shape. In these particulars I 
reserve the right to dissent. 

Some object to that and say that I should have gone further. But 
while I was a dissenter, I was perfectly free; I did not need to go any 
further than I chose to go. I have gone a long way. I have gone so 
far as to say what I never said before, that I should vote for the Curtis 
amendment, for the majority amendment, and I have done this ac- 
cepting the very great handicap of the hostility of friends of the 
private institutions which are cut off by this measure. 

That is a very grave handicap. I think probably I know its extent 
as well as any man in the Convention. I have made a special investi- 
gation along that line. I have a long list of private institutions which 
will need to be more or less reorganized or readjusted if this amend- 
ment should pass. - I feel that I am taking a very grave and great 
chance in giving my assent to this majority report. But as we go 
along in life, we are compelled to take chances, sometimes great 
chances, and J am willing to do so this morning. I cannot deny that 
I do it with the greatest reluctance and with the greatest doubt; and 
yet I have made up my mind, in the interests of harmony and good 
will, that I am ready to take the handicap. 

Now, I have said publicly that I never should support what I then 
ealled the Curtis amendment. Why did I say that? I never gave 
but one great reason, either in my campaign for this Convention or in 
the Convention. Of course I have had subordinate reasons which I 
still hold, but I mean one main reason; and that is, that I was afraid 
that this amendment would be beaten at the polls. It will have 
against it all of the sincere friends of sectarian appropriations; it will 
have against_it all of the friends of the private institutions; it will 
have against it all those who do not approve on any ground, theoreti- 
cal or otherwise, of the new policy which this resolution, to which I 

have now assented, involves. 
Moreover, the one thing that I felt most keenly, it had no promise 

of really active support. By that I do not mean to say that every 
_ member of the committee was not perfectly sincere. And, as I under- 
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stand it, every member of the committee is willing to make a few 
speeches for this amendment. But when I looked around the table 
in the committee-room yesterday, I wondered who would be a father 
to it, who would sit up with it nights, who would nurse it through the 
measles and the whooping cough, carry it over the rough places and 
finally see it “across” on election day. I asked the committee 
whether any of them were willing to do this but I did not get any 
reply except from the chairman, whose response I very highly appreci- 
ated. 

Why, then, do I change and now say that I will support under 
certain conditions the report of the committee? 

First, because it is a different report from the one which I said I 
never should support. It has been changed in what seem to me 
important particulars. I am ready to say right here, and fairly and 
squarely, that so far as I can see at the present time it gives to the 
opponents of sectarian appropriations all that they want, and conse- 
quently on that ground I have given my assent to this report. 

The second reason I did this was because I knew that every day I 
stood in opposition to this report, which I felt that I might be called 
upon to support at the polls, I really was injuring its chances before 
the people, and consequently I changed in order that I should not play 
into the hands of some persons, — I will not say members of this Con- 
vention, — who are supporting this report because they want to see it 
killed. I did not want to play into their hands a moment longer than 
I possibly could help. 

In the third place, I had another reason, and this was the compel- 
ling reason, a reason which never has been made known before. With- 
out this reason I should not have been able to have signed this report. 
I have received from the highest quarters assurances of active support 

_ for this amendment by men who wield large influence and newspapers 
that wield large influence in this Commonwealth; and I felt that I 
could trust in the honor of the gentlemen who made me those assur- 
ances. I now think that, with those guarantees, with the unanimous 
report of this committee, and I hope a unanimous vote of the Con- 
vention, the handicap of the private institutions will be overcome. 
I think it is reasonable to suppose that it may be. 
Now, as I am on my feet, I think I should like to tell ae Conven- 

tion in a sort of historical review something of the story and motives of 
the movement that has made such a discussion as this possible in the 
Convention. We are taking part to-day in an age-long and world- 
wide debate on the subject of the relations of church and State. It is 
a very difficult question. I never knew how difficult it was until I 
began to investigate. It is wonderful how many cross currents of life 
are involved in it. It would be a difficult even if it were not a 
delicate question, and it is delicate because it involves the religious 
feelings and prejudices and sometimes the passions of men, and, more 
than that, because all through this present situation run all sorts of 
political ambitions. I am sure, however, that all of us desire to have 
this question permanently taken out of politics, where it ought never 
to have been. The Convention of 1853 ought to have seen to that. 
And when we have a proper separation of church and State, it will 
have disappeared, and forever. 

I am glad that we have such advantages at the present time in 
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solving this question; that we have in this Convention the beginnings 
of mutual understanding, which are of the very highest promise for the 
future of this State. I feel that we all agree, or almost all agree, up to 
a certain point. We all agree on religious liberty. We all agree on 
the separation of church and State, in theory at least, and I think that 
the great majority of us agree on the application of the separation of 
church and State to appropriations of public funds. 

In the ancient world and in the heathen world and in Christian 
Europe, the custom has been the union of church and State, but even 
in Europe whenever countries have become republican, as in France 
and Portugal, they have entered almost immediately upon the course 
of the separation of church and State. In France and Portugal it 
was done in an unnecessarily rough and crude way, —‘but neverthe- 
less it was a part of their democracy, their high valuation of the 
individual, which compelled them to it. And if I can understand 
anything from the confused reports that come from Russia, I believe 
that the separation of church and State already is in process in that 
new republic. Republicanism and the separation of church and State 
necessarily go together. 

It is the glory of the Commonwealth of Massachusetts that on its 
soil Roger Williams, away back in 1636, proclaimed this doctrine of 
religious liberty, — religious liberty for the other man as well as for 
himself. On account of his denial of the right of the State to compel 
any act in the sphere of religion, — not because he was opposed to re- 
ligion, but because he felt that religion was a personal matter and that 
‘voluntary religion was the only religion worth talking about, — the 
Commonwealth of Massachusetts, whose history in this matter, as I 
shall show, has not been such that we can be proud of it, banished 
Roger Williams at the beginning of winter, and if the Indians had not 
been more kind to him than his Christian brethren he would have 
perished in the snow. He went down to Rhode Island, and there he 
established a State where every one had full religious liberty; and such 
a motley crowd of Turks and Jews and Baptists and Catholics and 
Quakers, and every sort of people with strange ideas as got together, 
there probably never was seen before on the face of the earth. It was 
the asylum of everybody who had independence enough to maintain 
his own opinions against his neighbors in the sphere of religion. They 
had a terribly hard time of it, but they held to the doctrine that every 
man had a right to think and act as he pleased in the sphere of re- 
ligion, without any State compulsion. 

When the United States formed its Constitution it followed the 
lead of the State of Rhode Island, influenced also by the toleration 
which was found in Maryland and Pennsylvania, but refused to imi- 
tate the other Colonies, which had State churches. Consequently, we 
find in the first amendment to the Constitution of the United States 
the words: 

Congress shall make no law regarding an establishment of religion, or prohibiting 
the free exercise thereof. 

Now, with Roger Williams out of the Colony in 1636, there still re- 
mained people’in Massachusetts who wanted to live here and yet 
wanted to have and to speak their own opinions on the subject of 
religion. The result was that for more than a hundred years, up to 
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the time of the Convention of 1780, there was constant agitation and 
religious persecution in this State. Quakers were hanged in this city 
because they were Quakers, and Baptists were whipped in this city 
because they were Baptists, and Episcopalians and Catholics and 
Presbyterians and every other kind of folk were persecuted in various 
ways because they did not belong to the established order. This fight 
against the established church had gone along pretty well before the 
Convention of 1780 assembled, and in that Convention this was the 
greatest question debated. The result of that discussion was the 
second and third articles of our Bill of Rights. I have heard recently 
some distinguished men quoting the third article as though it was part 
of the law of the State, but it has long since been repealed and 
amended by the eleventh amendment to the Constitution. A more in- 
volved, uncertain and inconsistent article is not to be found in a State 
Constitution than that third article of the Bill of Rights. It simply 
shows how small progress our fathers made toward settling that great 
question in the Convention of 1780. 

The agitation continued, because very little after all had been 
gained by that third article, and in the Convention of 1820, again, this 
was one of the principal questions debated; and an amendment, which 
went much further than the third article of the Bill of Rights, was put 
before the people and was beaten by them. 

However, there had been so much interest stirred up in this matter 
that in 1833 an amendment was passed by the Legislature and the 
people, .which finally, in the most grudging and back-handed manner, 
abolished the State church in Massachusetts. 

That was the result of the labors of 150 years. Some of you think 
that this agitation which we have witnessed in this State, which has 
gone on for over 17 years, is long; but I assure you, gentlemen, if you 
do not settle this question now, some of us, like our fathers, are ready 
to go on with it for our natural lives and hand it down to our sons and 
grandsons. 

I might say right here, bringing it in perhaps a little illogically, 
that there are three or four stages in reference to this matter of the 
relations of church and State. First, there is the union of church and 
State, where the State supports the church to the extent that it perse- 
cutes, forces and compels all those who do not do as the State and the 
church have agreed shall be done in the sphere of religion. Then comes 
the next stage, where the State and the church say: “Our laws are 
right, you ought to obey them, but you are so stiff-necked that you 
will not, and consequently we will allow you certain privileges.”’ That 
is toleration, which every red-blooded man spurns. Then we come to 
religious liberty, when it is conceded by everybody that everybody 
else, so far as the State is concerned at least, has a perfect right to 
think and to act in the sphere of religion as he pleases; and this re- 
ligious liberty, mind you, never can be guaranteed except by the com- 
plete separation of church and State. 

This separation of church and State is of two kinds, however. In 
“some countries, — and I think that many of us could think of such 
countries at the present time, — it is a separation where the State is 
hostile to the church, and where the State practically persecutes the 
church in some particulars because it is hostile to it. But the other 
kind of separation of church and State is that which we have had in 

\ 
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America, which we have enjoyed for a hundred years with the greatest 
satisfaction both to the State and to the church, — a friendly separa- 
tion, — where the State is friendly to the church and the church is 
friendly to the State, where they keep their affairs apart for their 
mutual benefit, and yet codperate for the highest good of the people. 

Now, in the Convention of 1853 this question came up again. Why? 
Because the matter of appropriations, of the use of money, had not 
been settled. This question of sectarian appropriations is a question of 
religious liberty. Religious liberty says that the State shall compel no 
act in the sphere of religion; therefore the State cannot compel a man 
to pay his good money in taxation for the support of a religion, or of 
the schools and institutions of a religion, in which he does not believe. 
It is intolerable that the Catholic, for instance, in this State, should be 
forced by the State, as he too often has been forced in the past and as 
he still may be forced under the present Constitution, to pay his good 
money in taxation for the propagation of the Protestant religion in the 
schools and institutions which that religion has established; and it is 
equally intolerable that the State should force a Protestant to pay his 
good money in taxation for the support of the institutions and schools 
in which the Roman Catholic religion is propagated; and it is equally 
intolerable, — I say equally intolerable, — that the Jew or the agnostic 
should be forced by the State to pay his good money in taxation for 
the support of institutions in which either of these forms of religion is 
propagated. ‘ 

Now, the Convention of 1853 attended only to the matter of public 
schools. How well they attended to it may perhaps be brought out 
later in the debate, and I will not debate that now. But the question 
concerning higher institutions of learning, societies and undertakings, 
certainly was left open and consequently the matter comes before us 
again in 1917. 

About the year 1899 or 1900 a gtoup of men in this State made up 
their minds that this thing ought finally to be put right. They had 
good reasons for their movement at that time. All they had to do 
was to look around them and observe what was going on in the States 
of New York and Pennsylvania, in order to see what very soon would 
be done here, if the matter was left wide open. Consequently, they 
joined together for the purpose of putting this great principle of te- 
ligious liberty, guaranteed by the separation of church and State, in 
the matter of appropriations and taxation, into the Constitution of 
Massachusetts. They were high-grade men who did this thing. Their 
leader was Professor Henry S. Nash, of the Episcopal Divinity School 
in Cambridge, and men of that sort. After a while they drew about 
them some of the very finest men in this State. Of course they had an 
organization, and I want to say something about that organization, as 
it has been very much slandered and very much misunderstood. 

I wish to say, in the first place, that it is not a secret society in any 
way, shape or manner; and in the second place, that it has no dues, 
that the members never have paid a cent, and that the officers never 
have received any money; and that those who have done the work of 
the movement have sacrificed, — some of them have sacrificed all they 
had, some of them have mortgaged their future, —in order that this 
great principle might be put into the Constitution. I want to say, too, 
that it is not an A. P. A. society. The distinctive principle of the 
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A. P. A. is that a Catholic, holding allegiance to the Pope, cannot be a 

good American citizen. We absolutely repudiate that sentiment. We 

do not believe it at all. We do not believe in discriminating against 
our friends of any sect or creed’ because of their religious views or 
feelings. That never ought to be taken into consideration, it seems to 
me, when a man is running for public office in this State. I have had 
the great privilege of voting again and again for my friends of the 
Catholic faith, and when this Convention was chosen, I voted for one 
man, and I think I voted for two of that faith, to represent me here. 

Now, I want to have you understand thoroughly the character and 
animus of this movement. It has been a high class movement. It has 
been a movement whose motto has been “Speaking the truth in 
love;” and we feel that we have been justified in all that we have 
done; that on the whole, — notice what I say, —that on the whole 
the results of the agitation have been helpful; and there is no State 
in the Union at the present time which so thoroughly believes, I think, 
in religious liberty and in the separation of church and State, even so 
far as sectarian appropriations go, as this State, just because of this 
agitation. 

We introduced into the House of Representatives an amendment to 
the Constitution whose first sentence reads: 

No law shall be passed respecting an establishment of religion or prohibiting the 
free exercise thereof. 

That is part of the first amendment to the Constitution of the 
United States. We put it in because the Commonwealth of Massachu- 
setts in 1789, dominated by the State church, rejected that first 
amendment to the Constitution, along with Connecticut and Georgia; 
and we thought it was only a right atonement at this late day that 
this State should place that amendment in its own Constitution: 

No law shall be passed respecting an establishment of religion or prohibiting the 
free exercise thereof, nor shall the State or any county, city, town, village or other 
civil division use its property or credit or any money raised by taxation or otherwise, 
or authorize either to be used for the purpose of founding, maintaining or aiding by 
appropriation, payments for services, expenses, or in any other manner any church, 
religious denomination, or religious society or any institution, school, society, or 
undertaking which is wholly or in part under sectarian or ecclesiastical control. 

I thought during my campaign, and I still think, that that is a 
perfectly plain amendment. It has a single purpose. Any man who 
runs can read and see what it means. There is nothing unfair in it, 
I am convinced, after the most thorough consideration of that matter. 
I -was surprised to hear from a friend of mine, an opponent of this 
amendment, that a certain church thought that the words “sectarian 
or ecclesiastical’? were aimed at it. I wonder how that possibly could 
be. They thought that that was an insult, and an intended insult. 
I wonder which word contained the insult. Was it sectarian? Why, 
certainly that great church is not sectarian; no one ever supposed 
that it was. Is it ecclesiastical? Certainly that great church is 
ecclesiastical; but there are other churches that are ecclesiastical, — 
all churches are ecclesiastical. No insult was intended. 

It is perfectly fair. It gives to everyone all his rights before the 
law, as it seems to me. Still, we are not debating that amendment 
and we do not need to go any further to show the spirit in which we 
have come to this place. 
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But I want to state our arguments for the anti-sectarian amend- 
ment, which is now a feature of the majority report. First, it safe- 
guards religious liberty in taxation. I already have explained that. 
Next, it takes the last irritating, debatable question out of politics. 
Third, it safeguards the independence, spirituality and dignity of the 
church, — it is just as good for the church as it is for the State. And, 
lastly, it saves the State an unseemly scramble of religious bodies for 
public funds. I am sure members of the Legislature here will agree 
with me that that would be a-calamity to the State to have all of 
the religious bodies of this State scrambling here, as they do in Penn- 
sylvania and Maryland, for the public funds. 

I make these remarks in this extended way simply to show you the 
spirit in which we have come to this Convention. We have come in 
the spirit of accommodation. We have made every possible compro- 
mise. The compromise that we made yesterday in the committee, 
and which we have ratified this morning, is a compromise which goes 
further than some of those who have stood with me have thought was 
right or wise. I have taken the responsibility upon myself to make 
it, with the greatest reluctance, and yet just because I hope that the 
time is coming in this State when all those who have religion of any 
sort, and those who have no religion of any sort, will treat each other 
with the highest respect and with mutual helpfulness. [Applause.] 

Mr. Parxman of Boston: Before the gentleman from Newton (Mr. 
Anderson) entered into this historical discourse, which was most inter- 
esting, I understood him to say he was afraid this amendment might 
be opposed at the polls by friends of private institutions who are cut 
off in some way or other from assistance which they had had either 
from the State or from other sources. Now, as representing one of 
those institutions, the Massachusetts Charitable Eye and Ear Infirm- 
ary, which has received for many years great help from the Common- 
wealth of Massachusetts, I want to say, simply, for the friends of that 
institution, that I believe they will heartily support the amendment as 
offered now; and I want to say that I further believe that friends of 
other private institutions will put patriotism above other things, and 
vote so as to remove any religious or sectarian questions outside of 
future political discussion. [Applause.] 

Mr. Cauuanan of Boston: As one of the very obscure members of 
this committee on Bill of Rights, I rise at this time to extend my 
congratulations to the gentleman from Newton (Mr. Anderson) though 
he has succeeded so beautifully, Mr. Chairman, in congratulating 
himself for his attitude that I think it is unnecessary now. 

I want to speak, Mr. Chairman, for a few of the members of that 
_ committee, who went there with absolutely no prejudices, and were 
ready and willing at all times to accept anything that would be agree- 
able to all the parties concerned. One day, when the gentleman from 
Newton (Mr. Anderson) said that his proposition was going to save 
the Commonwealth a whole lot of money, I asked him to explain that 
vague statement, and he said he preferred not to do it, and the chair- 
man of the committee, in his fatherly sort of way, came and asked me 
not to urge the question, that perhaps it might cause some trouble. 
And then I was told that the aim was not to stir up any religious dis- 
cussion and not to fan any religious prejudices, and that was a thing 
that appeared very commendable to me; and that was the thing more 



80 SECTARIAN APPROPRIATIONS. 

than anything else which made it possible for this committee to bring 
in a unanimous report, because those of us on that committee who 
held different. views from the gentleman from Newton felt a certain 
insult, because this question ‘never before had been approached 
properly. When it was approached properly, when they did not make 
any insinuations, when they did not make it appear that certain 
people and a certain element in the community were a menace, then we 
agreed absolutely with them on this proposition; because there is none 
of us, no one in this Convention, who would dare suggest that there 
be a union of church and State in these days. We all of us subscribe 
to that doctrine of separation of church and State, and every one of 
us, Mr. Chairman, believes that there should be fair play and every- 
body treated alike. And when the gentleman from Newton came into 
that committee, and with all the skill of a German diplomat, if you 
will, got everything that he wanted, and which we gave willingly and 
not grudgingly, he then assented to this proposition. I think it is a 
splendid thing. I think that the gentleman from Newton ought to go 
further than he has, and say that he will urge this measure all the way 
through the Convention. 

Now, Mr. Chairman, he asks who will support this thing before the 
people, who will sit up nights with it, and who will carry around the 
nursing-bottle? Why, if we on that committee, and we here in this 
chamber, publicly advocate this proposition, does he mean to say that 
we shall go out afterwards with a knife in our hands and stab the 
proposition in the back? Certainly not; we are not built that way. 
We shall support this thing all the way through. I take it he wants a 
public statement to that effect, and I gladly give it here upon this 
floor, Mr. Chairman; and not only I, but the other members of that 
committee, and the men whom we know and the persons with whom 
we are intimate, will support this thing, because we believe on the 
whole it is a good proposition, and if it had been approached properly 
and decently in the past few years it would have received this same 
support. 

Now, I believe absolutely in this proposition. I started out with 
the belief that the public money not only should not be dealt out to 
sectarian institutions but that it should not be given out indiscrim-~ 
inately to private institutions. The proposition as I saw it, Mr. Chair- 
man, was whether or not ‘this Convention believed that public money 
should be spent for private institutions of any kind; not, as some 
members have said, whether there should be money refused for secta- 
rian purposes and yet given to other private purposes, because that is 
another division of it. The real division, the real question, is whether 
public money should be spent for private purposes, whether they are 
sectarian or not. I think that with the exemptions that this committee 
very wisely has made, exempting the Soldiers’ Home, exempting per- 
haps the Agricultural College, which after all needs no exemption, and 
then making a wise provision for the contracts with different private 
institutions in the case of the care of the sick or needy, —I1 think 
those are the only exemptions necessary, and as one of the members of. 
the committee I urge this body at this time to vote down all these 
amendments that go to the spending of public money for private insti- 
tutions. 

I personally sympathized very strongly with the young man who 
\ \ 
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appeared before our committee yesterday, who was the principal of a 
school in a town in the western part of the State. He was the finest 
kind of a young man, and IJ think he is a member of the body here. 
He was the principal of one of those schools which takes the place of a 
high school in these small communities. He does splendid work and he 
is a fine American. There is not a bit of bigotry in his whole make-up. 
He no doubt is bringing up those boys and training them finely 
in that town, and if all schools were like his perhaps we should have 
no objection. But, Mr. Chairman, in those schools, which take the 
place of high schools, where the towns when they are supposed to 
maintain a high school refuse to do it and send their students to these 
private schools, they have religious exercises. They are not sectarian, 
certainly not, but they have religious exercises that we do not have in 
our public schools, that we do not have in our high schools, and that 
we would not tolerate for one moment. I sympathize with him, and 
personally I should like to exempt these schools, just as we exempt 
libraries in towns where they have no public libraries. But we are 
going too far. We are going too far afield when we do that. We have 
to draw the line somewhere, and I think that this:committee very 
wisely has drawn the line, and that they ought to be sustained here in 
this body. [Applause.] 

Mr. WasHpurn of Worcester: I desire to offer an amendment, 
which I will place in the hands of the Secretary. 

The CuatrmMan: Mr. Washburn of Worcester offers an amendment 
which the Secretary will read. 

The Secretary read as follows: Add at the end of the resolution the words 
“The General Court may make appropriations for scholarships in technical 
and engineering schools in which State scholarships now exist.” 

Mr. WasHBuURN: It is with a feeling of very great reluctance that 
T rise to suggest an amendment to this measure. When the gentleman 
in the first division (Mr. Edwin U. Curtis) and the two distinguished 
gentlemen in the third division (Mr. Anderson of Newton and Mr. 
Lomasney) are able to agree upon any proposition as important as 
this, it would seem to be prima facie evidence that no change for good 
could be made in the measure. But, Mr. Chairman, in full accord 
with the purpose had in mind by the committee reporting this meas- 
ure, with an earnest desire to see this sectarian question settled for 
all time, realizing fully the importance of not suggesting any ground 
here upon which a difference of opinion might arise, I deem it my duty, 
in this informal discussion by the Committee of the Whole, to call 
attention to some important considerations which J think have been 
overlooked in the discussion of this question, — at least, I have not 
heard them referred to. 

In beginning my remarks, which will not be long continued, I should 
like to quote from chapter 5, section 2, of the Constitution, in which 
the Legislature i is enjoined to encourage “private societies and public 
institutions for the promotion of agriculture, arts, sciences and com- 
merce, trades, manufactures ;” and in this connection I call the 
attention of the committee to the fact that the prosperity of Massa- 
chusetts depends upon the success of our great industries. No amend- 
ment or suggestion was made until 1855 touching the question we now 
have_under discussion, and then the amendment familiar to you all 
was made to the Constitution. 
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I take it that what has precipitated this discussion at this time is 
the opinion given by the Justices of the Supreme Judicial Court to the 
Senate and the House of Representatives, 214 Mass. 599, in which 

they said that it was still open to the Legislature to make appropria- 

tions for higher educational institutions under sectarian or ecclesiasti- 
cal control. With the general purpose here expressed, to make impos- 
sible appropriations to sectarian institutions, I am in entire accord. 
As to the other proposition, whether it is well to remove absolutely 
from the Legislature the right to make an appropriation to an insti- 
tution under private administration, I am more in doubt. I think 
these two questions might well be separately referred to the people. 
But, on the other hand, if it were to be the mature judgment of this 
Convention that the matter should stand as it is, I personally should 
have no quarrel with the conclusion. 

It is not, gentlemen of the committee, to urge any fundamental 
objection to this measure that I rise, but rather to propose an amend- 
ment which it seems to me will strengthen it, and which will leave the 
Legislature in a position to act in a well defined limited area. 

There are now two institutions of the higher grade in this Common- 
wealth receiving State aid, — yes, there are three: the Massachusetts 
Agricultural College at Amherst, the Institute of Technology in Boston, 
and the Polytechnic Institute in Worcester, the State College of Agri- 
culture at Amherst established in the early sixties and the other two 
schools established in the late sixties. They all have received aid 
from the State. The Agricultural College at Amherst up to this time 
has received over $5,000,000, and during this present year the appro- 
priations amount to $360,000. The Massachusetts Institute of Tech- 
nology has received a much smaller amount, and the Polytechnic at 
Worcester a still smaller amount. 

The Massachusetts Institute, in 1911, received an appropriation of 
$100,000 a year to continue for ten years, and in 1912 the Polytechnic 
Institute at Worcester received an appropriation of $50,000 a year to 
continue for ten years. As I view the proposition, Mr. Chairman, 
those were contracts between the institutions and the Commonwealth, 
because in each was recited a consideration upon which the appropria- 
tion was made. The consideration was that in the case of the Massa- 
chusetts Institute of Technology eighty free scholarships should be 
maintained, nomination to which should be made by the Board of 
Education, and the further consideration that within a specified time 
an additional increase to its endowment should be secured, and both 
conditions were complied with, which, as I view the proposition, 
established a contract between the Commonwealth and the Massa- 
chusetts Institute of Technology, in accordance with which that 
appropriation should be continued for a period of ten years. Like 
conditions prevail between the Commonwealth and the Polytechnic 
Institute at Worcester, with the single difference that the amounts 
involved were less, because the appropriation was smaller, as was the 
institution. 

My amendment is directed to this proposition, namely, that when 
the period elapses for which these appropriations were made, and when 
it is beyond the power of the Legislature, if this amendment to the 
Constitution be adopted, to make any grants to these institutions, 
when this amendment will absolutely put an end to these free scholar- 

| 
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ships, 120 a year, involving the fortunes of 200 or more needy students, 
—for these scholarships are divisible, — that when that time arrives the 
Legislature shall have the right to make appropriations for scholar- 
ships. And why do I desire that amendment? 

Why, gentlemen of the committee, I am not here, particularly at 
this time, to depreciate the value of the industry of agriculture, I am 
not here to criticize, far be it from me to condemn, the great appro- 
priations made to this industry, involving an output of $70,000,000 a 
year in normal times; but what I do plead for is this: That with our 
great industrial enterprises, dependent for their success upon our me- 
chanical engineers, our electrical engineers, our civil engineers, our 
physicists and our chemists, the needy youth of this Commonwealth 
seeking advancement in those channels shall not be absolutely cut off. 
Adopt this measure as it stands, and you deprive them of the oppor- 
tunity to secure an industrial education. The industrial output of 
Massachusetts this very year is over $1,600,000,000, over twenty 
times the output of products of agriculture, and yet while you leave 
the Legislature free to make these great appropriations, of which I do 
not complain, to the Agricultural College at Amherst, you cut off 
absolutely all these scholarships that have existed heretofore in con- 
‘nection with these great engineering schools. What will follow as sure 
as the day follows night is that those adversely affected are going to 
cry out in indignant protest against this discrimination, and are going 
to demand a State University. 

I know that the establishment of a State University has some ad- 
herents on this floor, and this suggestion may be an argument to them 
why this amendment of mine should be killed in order to make im- 
perative the demand for a State University. Personally I do not be- 
lieve that we need a State University in Massachusetts. I would 
prefer to see the State take advantage of the institutions now in 
existence as far as they can be used. But I say to you that if you 
shut the door absolutely in the face of this demand on the part of our 
young men for assistance in securing a technical education, you will 
throw wide open the door to the demand for the establishment of a 
State University. 

I consider it, Mr. Chairman, entirely appropriate that in the in- 
formal discussion of these matters in the Committee of the Whole I 
should bring these considerations to your attention. I do it in no 
hostile spirit to this measure, but I should like to preserve in the 
Legislature the power to avail of these great engineering schools al- 
ready availed of to so large an extent for the education of the young 
men of this Commonwealth in those pursuits which have made the 
name of Massachusetts preéminent as a manufacturing State through- 
out the world. 

Mr. Preuuetier of Boston: The last speaker has made some com- 
parison between the Worcester Polytechnic Institute and the Massa- 
chusetts Agricultural College at Amherst. I shouldlike to ask him if he 
is aware of the fact that the Massachusetts Agricultural School is a 
State institution, that it conveyed to the Commonwealth all of its 
property several years ago and is to-day subject to exclusive State 
control. 

Mr. WasHsurn: In reply to the question ‘of the gentleman in the 
second division (Mr. Pelletier) I will state that he has conveyed to me 
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no information of which I was not already in possession. I fully 

appreciate that fact. I do not see, however, that it is at all relevant 

to my discussion. I was not condemning the Agricultural College at 

Amherst, I was not disputing the right of the Commonwealth to make 

the appropriations, I was not disputing the wisdom of doing it; but I 

used the Massachusetts State College, and I referred to it in that way 

several times in my remarks, to emphasize the fact that under this 
measure it is most appropriately left in the hands of the Legislature 
to make any appropriations it may choose for the industry of agri- 
culture, and the Legislature is absolutely prevented, excepting through 
a State University, from making any provision for technical and en- 
gineering education. 

Mr. Pre.uerier: Is there any legal or constitutional reason why 
the Worcester Polytechnic Institute could not give itself to the Com- 
monwealth, to be run as the Agricultural College at Amherst has been 
run and is being run? 

Mr. Wasnsurn: Without examining all of the deeds of gift under 
which the Worcester Polytechnic Institute has received its various 
benefactions, I cannot answer the question which my friend has asked; 
but I will say this: That if it were possible, and if such a course as 
that would be of advantage to the Commonwealth, I feel that the 
management of that institution would not shrink at all from making 
the transfer which my friend has suggested. 

Mr. Epwin U. Curtis: I am glad, Mr. Chairman, that the com- 
mittee has given this Convention an opportunity to hear the brilliant 
and skilful orator from Worcester, whose eloquence can make black 
appear white; but let us get down to the facts. 

The great school of technology, the Massachusetts Institute of 
Technology, has never sent a representative to appear before this 
committee at any of its hearings. Neither has it asked, as far as I 
know, any gentleman of this Convention to appear before the commit- 
tee or to say one word in its behalf. Therefore, gentlemen, discard at 
once from the eloquent orator’s talk everything about the Institute of 
Technology. The Agricultural College in Massachusetts, I stated the 
other day, was taken over by the Commonwealth of Massachusetts in 
1911. Only yesterday the committee added words to its resolution to 
save any question of its Federal donations, as I explained early in the 
day. Therefore, gentlemen, the Agricultural College was put into his 
eloquent remarks that you might think that school was interested. 
It is not interested; it is a State institution. 
Now we come down to one institution, the Worcester Polytechnic 

Institute, the only one that he attempts to reach by his amendment. 
If I am not mistaken, his argument to the committee yesterday was 
that the State was bound by contract with that institution, and, 
gentlemen, I so understand that the people who are running that 
institution now claim. If the State is under contract with the Worces- 
ter Polytechnic Institute, there is no member of this committee who 
desires that the State should break its contract, and nothing that we 
could write into this resolution, and nothing that this Convention 
could do, would in any way impair that contract, if there is such a 
one. 

I turn to the Constitution of the United States and read you this: 
“and no State shall pass any bill or law impairing the obligation of 
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contracts.”’ No law, gentlemen, that you could pass would do that. 
But he shifts his ground to-day, and now he comes and asks what? 
He asks for scholarships, — no limitation on the scholarships, — to all 
schools in which they now exist. He does not limit the number. He 
does not limit the time. 

Gentlemen, we have asked you to adopt here a great principle, a 
principle that we no longer shall pay money, or allow money to be 
paid, to private institutions. If you are going to make exception 
here and there, then we might as well pass nothing; we might as well 
do just as the 1853 Convention did. Then we would not have im- 
proved the ground at all. If you load this resolution down with 
exceptions, the resolution will be no good when it goes before the 
people. 

I want to say that I agree to all the great work done by these great 
institutions; I agree that they send out young men who are an honor 
and a credit to this Commonwealth, and, gentlemen, I believe that 
they will send them out just the same after this is passed, and go on 
forever. 
Why does he not stand up like the gentleman from Boston (Mr. Park- 

man) and say that his institution is hurt, and although it is hurt his 
people will go out and support this resolution? That is the right way 
to meet this thing. 

Mr. Lomasney of Boston: I voted for this proposition when it was 
before the Legislature and I fought for it, and I want to take it out of 
the Legislature. You see the ability of the gentleman, and you will 
realize, when men of his capacity approach Legislatures to do the things 
they wish to do and the wires they work with, how hard it is to resist 
them. Now, sir, what is this proposition? It is to make an exception 
in favor of this institution, which already has taken $575,000 out of 
the taxpayers of this State. Many young men have benefited by it, 
it is true, but the people have been taxed for it, and what has Massa- 
chusetts got to show for it, — I mean in dollars and cents, — to-day? 
Nothing. Now, sir, as the gentleman from Boston (Mr. Edwin U. 
Curtis) said, if the gentleman from Worcester (Mr. Washburn) would 
codperate with the fair-minded citizens of this State, he would rise 
to-day, and, speaking for the Worcester Institute, would say, as George 
F. Hoar, one of its founders, would have said: “Let us abandon the 
present custom in the interest of the State at large.” If the gentleman 
from Worcester will come forward and convey to the Commonwealth of 
Massachusetts this institution, and go forward and educate Massa- 
chusetts’ sons at the expense of Massachusetts, then open it to Massa- 
chusetts’ control and not private control; then, Mr. Chairman, all men 
of intelligence will commend his action. It is a wrong thing to have a 
private school of that kind in any city or in any county or in the State, 
where you may take the poor boy or the rich boy and give him an 
opportunity for advancement at the public expense, to which every 
young man in the State has not access. To-day they have the power 
to dictate who shall go there to be educated, and the public contribute 
in part the moneys that support the institution. That is all wrong. 
We never should make a special educated class in this Commonwealth, 
Millions of the people’s money have been taken in this way, — legally 
to be sure, but improperly. There can be no question about it. Five 
hundred and seventy-five thousand dollars is what they have taken 
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out. The total taken out for educational purposes since 1860, accord- 
ing to document No. 17, is $10,133,159.40. This institution has 
taken out over half a million. Would they not show the proper spirit 
if they were to convey it now to the State? So long as they do not 
show that spirit, let us do the proper thing for Massachusetts and let 
them stand on their own bottoms. Then they may come in and do 
what the Massachusetts Agricultural College has done, and what Mr. 
Parkman says the charitable institution he represents will do. 

They say they have a contract now. It is a clever contract. He is 
an able seaman who drew it. It is a skilful piece of work and done 
with great care, and if they have not drawn a document that will 
stand, they are to blame. However, do not let us ratify it; do not let us 
repeal it; let them stand on the contract just as they made it. That 
is the proper way to do. The gentleman came before the committee 
pleading for the contract, but I believe he misunderstands the temper 
of this Convention. In the old days, when he was fighting for Con- 
gress against John R. Thayer, and when he was getting all those 
salaries John R. Thayer claimed he was, — Thayer in speaking to the 
hardy yeomanry of Worcester said he was getting $60,000, — Thayer 
said: “Charles G. Washburn is now getting $60,000 in various salaries, 
and now he wants to take the $5,000 salary away from poor John R. 
Thayer. Are you going to allow him to do it?” And they said, 
“No.” Let the Convention now say to the skilful appeal of the gentle- 
man from Worcester: ‘“ Well done, good hearted, intelligent, capable 
son of Worcester. We recognize your integrity and we glory in your 
good work. But Massachusetts feels that you have had your day at 
the public treasury, getting money for a private institution, when the 
whole State now wants to stop it in the interest of all the people.” 
[Applause.] 

Mr. Wasusurn: I am glad to have won from the gentleman in the 
first division (Mr. Edwin U. Curtis) some slight measure of commenda- 
tion, which is really more than I had dared to hope. I believe that he 
means to be fair. When he condemns me for referring to the Massa- 
chusetts Institute of Technology in connection with the argument I am 
making, I want to say to him that only yesterday, before I went before 
his committee, I was in consultation with a friend and supporter of 
the Massachusetts Institute of Technology, whose name I am not at, 
liberty to mention but which carries great authority in educational 
circles, and he told me that while he was in accord with the general 
principles of the measure he felt it would be a very great mistake to 
deprive the Legislature of the power, if it should choose to exercise it, 
of maintaining these scholarships. My friend does me a personal in- 
justice and misrepresents the facts when he suggests that I have inti- 
mated in any way that I should oppose this measure. I was very careful 
to say that I was not attacking the fundamental character of the meas- 
ure at all; I was suggesting an amendment that I believed would 
improve it. And now, moving to the antipodes from my friend in the 
first division (Mr. Curtis), and approaching my friend in the third 
division (Mr. Lomasney), oh, what must be the merits of a cause that 
could bring these two choice spirits into complete accord. [Laughter.] 

_ The Cuairman: The committee will be in order. 
Mr. Wasupurn: Why, the gentleman from the third division (Mr. 

Lomasney), in spite of what he says, and what is more awful, in spite 
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of what he looked at me, has been my friend for twenty years, since we 
served together here. I was in the House; I think on that particular 
occasion he was in the Senate. He gave me great assistance when I 
had a hand in securing for the Worcester Polytechnic Institute five 
years ago this appropriation, and I never have failed to express to him 
when we have met my appreciation of the great service that he ren- 
dered. [Laughter.] He was a member of the Ways and Means Com- 
mittee, that committee that sits in inquest upon all those who seek to 
ravage the treasury of the Commonwealth, but I hardly had stepped 
within the portals of the committee-room when he fell on my neck 
and said: “Washburn, whatever you want is yours.” [Laughter.| 

Mr. Lomasney: The gentleman told the Convention that I voted 
for this measure, and in view of the gentleman’s own statement, you 
see where you are going to be if you continue to let the bars down. 
[Laughter.] For if an old veteran like myself would do what he says, 
which, of course, is somewhat doubtful, — you know that I would 
hesitate a long time before I would throw my arms around the gentle- 
man, because I know him well, — I should be afraid he might call for 
the police. [Laughter.] But, speaking seriously, this is one of the 
dangers. These large institutions have powerful weapons to work 
with. I do not want to criticize the Massachusetts Institute of Tech- 
nology or any one of them; but when they start for the public money, 
corporation influence is nothing toit. If ever you had a friend who had 
done you a favor, he is reached. He is after you night and day. And 
with this power in their hands, the bars go down. You yield, — not 
for money, not for promises, but to these influences. If you have a 
note at a bank, you are reached and you are asked to support the 
institution. If you have a contract, you have an engineer over you; 
you are asked by the engineer to favor the proposition. And so on 
down the line. That has been the trouble in this situation. You will 
find, sir, that in 1899, when the first real protest was made against any 
of these appropriations, the State had spent only $5,844,274.30 from 
1860. But from 1899 down to the present, it has spent over eleven 
millions; and that after thousands of people in this State had filed a 
protest against giving $10,000 in the name of charity to the Carney 
Hospital, a private institution. . 

Now, Mr. Chairman, I am not going to mince matters. You cannot 
make any-exemptions. You cannot make a concession to his institu- 
tion, for, while I do not say it offensively, it has received altogether 
too much money. It should in decency convey this property to the 
State, if it wants to be aided longer, and let the doors be opened to 
all the sons of Massachusetts, — not to the select sons of Massachu- 
setts whom he and the board of trustees may designate. It still 
wants to select the students; but why should the son of a. poor me- 
chanic toiling in the mills in Lowell be taxed so that the son of his 
uncle or his brother could be educated as an engineer and always be 
capable of earning five or ten thousand dollars yearly, while the son of 
the mechanic never could get over one thousand? It is class legisla- 
tion, it is improper legislation, and in this spirit and in these times the 
Worcester Polytechnic Institute should not be exempted. And, sir, I 
cannot close without calling your attention to his audacity in ‘asking 
not that the present measure shall stand for a few years, but that it be 
allowed to run forever. If we do that, what does our work here 
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amount to? How can you now justify giving more money to this in- 
stitution that has so many rich public men interested in it? The 
gentleman himself could give twenty-five or thirty thousand dollars 
a year and not feel it. At any rate, if it has done this work for 
years for these young men, give the institution to the State now or 
support it yourselves; but do not tax other men forit. Mr. Chairman, 
you see what they are now trying to do, not asking for the contract, 
because, if there is a contract, it should not be broken; I would not 
repeal it, I would not ratify it. If there is a legal contract, let them 
staud on it. Pass this amendment, and let the courts or the proper 
authorities adjudicate and confirm them in their rights if they have 
any; but do not let us give them any vote such as he now requests. 

Mr. Locan of Worcester: If I might be permitted just one word, to 
say that last year the gentleman from Worcester (Mr. Washburn) con- 
tributed toward the funds of the institution for which he speaks 
$60,000 of his own money. [Applause.] 

Mr. Bauer of Lynn: I have listened with a great deal of interest 
to the discussions this morning on this whole matter, and it seems 
to me that the amendment offered by the delegate from Worcester 
(Mr. Washburn) is an amendment that is both wrong in principle and 
wrong in practice and should not be adopted by this Convention. 
Every man here knows that when it comes to a question of disposition 
of the free scholarships that are made available by State appropriation 
they are not always allotted to the needy boy, or to the deserving boy, 
or to the boy whose parents cannot afford to send him to the institution; > 
dthey are very often placed because of political expediency. Even our 
State commissions, which sometimes have the final say on the allot- 
ment of those scholarships, are not indifferent to the influences of 
political expediency, as I personally know. Any boy in this Common- 
wealth, if he has the right stuff in him and is determined to fight his own 
battles, can to-day work his own way through the Institute of Tech- 
nology or the Worcester Polytechnic Institute or any other institution 
in this State, and those boys who do it in that way are a far greater asset 
to this Commonwealth than boys to whom have been allotted scholar- 
ships under those conditions under which they have been given out in 
this State during the past few years. Many of the boys who get these 
scholarships, most of them who get these scholarships, do not remain in 
this Commonwealth and make this place the home of their life’s effort, 
and Massachusetts in no way gets back very much for that kind of an 
investment. As J] already have said the boy who has the right stuff in 
him always can make his own way through the Institute of Technology 
or any other institution in this Commonwealth and be a more useful 
citizen, not only to this State but to every other State in the Union. 
I hope the amendment of the delegate from Worcester (Mr. Washburn) 
will be voted down, because of the statements made objecting to it. 

Mr. Cummines of Fall River: When the resolutions prohibiting the 
appropriation of public money and public property to private insti- 
tutions were referred to the committee on the Bill of Rights we knew 
that the committee was called upon to consider one of the gravest 
questions, certainly the most delicate question, that would come be- 
fore this Convention. We have anxiously awaited the report of that 
committee, and the enthusiasm with which the Convention to-day 
received the announcement that the committee had unanimously 
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agreed to report an amendment to the Constitution intended to 
settle the question, certainly is calculated to discourage all opposition. 
In rising to oppose the report then, I am not unmindful that I shall be 
heard with impatience, and yet I venture to ask you to reéxamine this 
question in the light of indisputable facts, believing that you will 
conclude that the answer has not yet been found. If we could be sure 
that there was any call from the people to take up this question and 
that our decision would be accepted unanimously or with substantial 
unanimity by the people, then we should submit the resolution reported 
by the committee. The best reason that has been given for bringing 
this question into the Convention, and the only reason that could be 
given and induce men to consider the question at all, is the promise 
that if we deal with it now in the line of this resolution we shall settle 
it forever. Well, if someone here can give substance to that prophecy 
that we can be sure that a question which springs from religious 
differences, the atmosphere of which is charged with trouble and with 
danger, can be settled by anything that we propose to do, then in 
God’s name let us do it; but we have no assurance that the amend- 
ment we offer is wanted, and we have every reason to believe that it 
will provoke bitter public discussion. 

Everyone knows that this is a difficult and dangerous question. 
It lights up too easily; the fire already has been kindled, and although 
it has been kept under control remarkably well, yet no one doubts that 

- the fire is still here. Do we believe that by scattering the brands 
throughout this Commonwealth from Provincetown to Pittsfield, for 
that is what we do when we submit this question for public discussion, 
we shall extinguish the fire? Have we not reason to fear that we shall 
enkindle others that cannot easily be extinguished? It is said that a 
Bishop of the Church of England going to his death at the stake re- 
minded his executioners as they were about to apply the torch that 
they were kindling a fire in England that day that they never could 
put out. I am afraid we are lighting that kind of a fire. 

Did you notice the impressive words of the gentleman from Newton 
(Mr. Anderson) when he said that we shall have arrayed against us in 
public discussion all those who believe that it is unjust to deal with 
this question this way, — all those who believe that appropriations for 
schools in which religion is taught are not necessarily a bad thing, and 
many others who would protest and resist the adoption of this resolu- 
tion? If) this is true, if what he predicted shall take place, we shall 
‘have these fires of religious discussion lighted all through this Com- 
monwealth. 

Let us not forget our office. A Constitutional Convention does not 
enact laws, it proposes constitutional amendments to the people for 
adoption. It is obvious that we do not settle any question, but we 
take the responsibility of submitting questions to the people for settle- 
ment. We leave the debate, discussion and decision to the voters. It 
is imperative, therefore, before we propose any amendment to the 
Constitution that we should have convincing reasons to believe that 
public opinion requires the submission of the proposed amendment, or 
that it can be submitted safely without fear of causing serious differ- 
ences and divisions among the people. We are not even enacting a 
law that temporarily at least settles something. The people must take 
such a law, but they have the opportunity from year to year to amend 
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it as legislation is tentative and experimental. The people put up with 
bad legislation because they have the hope that at the next session of 
the Legislature the law will be repealed, but we are recommending to 
the people to put something into the organic law, something that 
cannot easily be changed, something that if it is wrong or believed to 
be wrong by a large number of our fellow-citizens will be a source of 
perpetual trouble and strife. 

Now, before I speak of the provisions of this report that make for 
trouble, let me speak of two that are satisfactory and that make for 
peace. The first is the opening clause of the resolution which para- 
phrases the first article of amendment to the Federal Constitution re- 
lating to religion. The gentleman from Newton (Mr. Anderson) 
stated it accurately. It says that Congress shall not make any law re- 
lating to the establishment of religion or prohibiting the free exercise 
thereof. I am not stating it so accurately as he did, but that is the 
substance of it. To that I give my unqualified assent, and I beg of 
this Convention to remember that from the adoption of that first 
Article of Amendment in 1789, for a period of now nearly one hundred 
and thirty years, that provision has been adequate to secure religious 
liberty under the government of the United States, and to protect the 
Nation against the union of church and State. 

In the next place, I believe that a proper subject for the considera- 
tion of this Convention is the question upon which the Justices of the 
Supreme Judicial Court divided when it was submitted to them. Four 
members of that honorable court were of opinion that no amendment 
was necessary to restrict or prohibit the Legislature from appropriating 
public money in aid of any church, religious denomination or religious 
society, and three of the Justices were of the opposite opinion. This 
disagreement of the Justices shows that there was a doubt about the 
authority of the Legislature. It may be advisable to have that doubt 
removed; and it is removed by this measure, for in the last part, in 
the part that was reformed this morning, there is an absolute prohibi- 
tion on the Legislature from granting or appropriating public money to 
religious institutions. The subject is dealt with exactly as it was sub- 
mitted to the Justices of the court. It is completely, conclusively and 
finally dealt with. In this respect the resolution declares the will of 
the people for the complete separation of church and State, and a 
complete and absolute prohibition of grants and appropriations for re- 
ligious purposes. There is no difference of opinion in this Common- 
wealth about that policy, and if the report from the committee had 
stopped there I should not oppose its adoption. 

Let me say a word further about the work of the committee. I 
sympathized with the members in their labors. I shared their belief 
when I came to this Convention that the question referred to them 
could and: should be answered. I read the resolution offered by the 
gentleman from Boston in the third division (Mr. Lomasney). I had 
opportunity to examine it and carefully inquired into it, and I con- 
fess that it seemed sufficiently comprehensive and fair and in all 
respects adequate to prevent the appropriation of public money to 
private institutions; but I found as I got closer to the subject that 
there were the insuperable difficulties that attach to disputes growing 
out of religious differences, which, as the gentleman from Newton 
(Mr. Anderson) said, have come down through the ages, and which 
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are rarely susceptible of human settlement. The best thing we can 
do with them is to leave them undisturbed. 

Now, as to the provisions of the resolution that are and will become 
a source of trouble. Plain speech is not necessarily offensive speech, 
and if, in attempting to be clear and state plainly the objections that I 
have in mind, reference is made to religion that irritates some of my 
colleagues, I beg them to remember that I do not intend offence. In 
the first place, let me say that I have no authority to speak for the 
members of any church; I have no right to speak for the high au- 
thority that the gentleman from Newton (Mr. Anderson) spoke of, 
who gave him assurance directly or indirectly that this measure was 
acceptable; I have no authority to speak for any religious constit- 
uency; I speak for myself alone, and I speak hesitatingly and diffi- 
dently; but I am a Catholic layman, my life has been spent in the 
most intimate relations with the Catholic people, and I trust that it 
will not seem presumptuous on my part to say that to some extent at 
least I share their confidence. 

In this Commonwealth the Catholics, for conscience’ sake, are ‘support- 
ing parish schools; they are teaching in these schools all that is taught 
in the public schools; these schools are subject to certain superin- 
tendence and supervision, and it is a cause for deep regret that some 
way cannot be oun to administer them as part of the public school 
system. 

Continuing, after the noon recess: — 

Mr. Cummines of Fall River: When the committee rose I was 
about to ask the attention of the delegates to the position in which 
certain of our fellow-citizens, who, for conscience’ sake, feel ‘obliged 
to support and maintain parish schools, are placed by this resolution. 
Any one who knows how burdensome the maintenance and support 
of parish schools is will expect to find those who assume to bear that 
burden, in addition to their share of the expense of maintaining the 
public schools, discontented, and yet they are not here asking for 
aid; they have not asked the Legislature for aid; they do not take 
advantage of a critical situation when the Nation is seriously disturbed, 
to raise their voices in protest against further continuance of what is to 
them an offensive law; and neither by remonstrance nor petition, nor 
by any other act, are they responsible for this resolution. They have 
raised no sectarian or anti-sectarian question. To-day they are ex- 
pending in this Commonwealth large sums of money to support their 
schools. We know that the great majority of them are poor and that 
the burden could not be borne by them, unless relief came in a most 
unusual way. If the financial burden equalled the cost that would 
have to be paid if the same number of children was educated in the 
public schools, I am not prepared to say that it would be insupport- 
able, but I doubt very much if they could bear it. But relief has 
come to them, as it always comes to people who make sacrifices, from 
sources beyond their control. As the schools increase and the burden 
becomes greater the number of trained teachers, men and women, who 
for love of God cheerfully offer their services, who are willing to teach 
without pay and who have no care for financial reward, increases, so 
that it becomes possible for the parishes to maintain their schools, at a 
high degree of efficiency and at comparatively low cost. 
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The Catholics suffer not only from the financial burden they bear 
but also from unjust discrimination under the eighteenth amendment. 
However, they hope and believe that the injustice of this situation will 

, appeal to their fellow-citizens. Sooner or later they say our fellow- 
citizens will see that we are educating our children to become good 
citizens; that we are laying the foundation that is absolutely essential 
to good citizenship, teaching them the love and fear of God as well as 
knowledge of material things, teaching them to obey and to respect 
authority; and they say our fellow-citizens will soon understand and 
appreciate our contribution to the welfare, the safety and stability of 
the Commonwealth, They have a right to believe that when Massa- 
chusetts realizes the whole truth she will quickly remove all cause for 
complaint; and they have reached that state of mind where they 
patiently and quietly, -without protest, and without discussion, accept 
the law, relying upon their fellow-citizens, when they see that it is 
unjust, to correct it. I think many of the Catholic people believe, 
certainly I do, that some arrangement may be made, and a way found, 
to administer these schools as a part of the public school system. The 
remedy may not be at hand, but it will come and it will come peace- 
ably and amicably if we let it. Our children will know each other 
better than we have known each other; they will know that the 
prejudice of this day against the parish schools is a poor inheritance, 
and they will reject it. 

It is one thing to bear patiently ‘and silently with a condition of 
things that is burdensome, irksome and irritating, as these people are 
bearing it, but it is another and different thing to ask them, when we 
know they object to this law, to reaffirm it, to ask them again to vote 
for it, to ask them to deny themselves the hope of a just settlement 
by accepting and adopting an unjust and oppressive law. Cannot we 
see that when this amendment is carried to the public platform and 
somebody is obliged to ask the men and women who support the parish 
schools to reaffirm their adherence to the eighteenth amendment, he 
will be asking them to do something which human nature resents, and 
which we have no right to expect they will do? Since there is no 
clamor or protest from them why not leave this question alone? Is it 
not a significant fact, I ask you, that these people who have paid their 
share of the nineteen million dollars appropriated to private institu- 
tions in the past fifty years have not protested? Is it not a significant 
fact also that they are not here and have not been here asking for 
money, although their institutions have received comparatively noth- 
ing, and that the protest comes from those who represent the institu- 
tions that received the money? 

Mr. Chairman, I confess that I lack the courage to go to my Cath- 
olic fellow-citizens and say to them: “‘I know you do not like this eigh- 
teenth amendment; I know it irritates and oppresses you; I know it 
leaves you bearing burdens that you should not be called upon to bear, 
but I ask you, although it is against your conscience, in the interest 
of peace to vote for it.”’ I am not ready to do it, and I do not believe 
there is any power, any influence in this Commonwealth, any authority 
high or low that at this time can compromise the electorate and give 
any assurance that the people who are oppressed by that amendment 
will signify again at the polls their acceptance of it. 

Mr. Chairman, there is still another phase of this question and that 
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is the one that is presented when the committee asks the Common- 
wealth to reverse the policy that it has adopted for one hundred and 
thirty-seven years. From 1780 up to the present time it has been the 
unchanging policy of this Commonwealth to give support to private 
institutions when we believed that those institutions were valuable ad- 
juncts of our public institutions. What an anomalous situation we 
create in adopting this report! We have to admit that Massachusetts, 
for its highest school system, has to rely wholly and solely, with the 
exception of the Massachusetts Agricultural College, upon private in- 
stitutions. We have no complete system of public education. .Our 
system generally stops at the high school. When we look for higher 
education, education that the State requires for some of its citizens, 
we have to look to private institutions. Let us face that fact. When 
we come to deal with the multitude of the poor and the afflicted we 
have to rely in a large degree upon private institutions. Let us face 
that fact also. How strange it seems for an enlightened community, 
for an enlightened State, that it has to confess that it is dependent 
upon private institutions for the furtherance of higher education, de- 
pendent upon private charity in a large degree for the care of its 
afflicted, and yet, relying upon these institutions, dependent upon them, 
it turns away and says: You may help us, you may help the State, the 
State needs your help, but the State cannot help you. Our fathers 
were wiser than that. The illustrious gentleman who drew the Declara- 
tion of Rights and his associates knew that the Commonwealth 
needed the aid of these institutions, educational and charitable. They 
knew that they should foster the spirit of charity that made it possible 
to spread all over this Commonwealth institutions where the afflicted 
would be cared for. They knew that the future of Massachusetts 
would be secure in the charity of her people, and that charity should 

be fostered and not famished. Let me say, Mr. Chairman, that it is 
absurd, the mere statement will show you that it is absurd, to believe 
for a moment that men who know the nature of private charities do 
not know that turning them into public institutions will tend to destroy 
charity in the hearts of our people. 

The fear that lies at the root of this report, let us be frank about it, 
— we are not legislating in mutual confidence and trust, we are legis- 
lating in mutual fear and distrust, — is that some religious institutions 
may receive State aid. For one I do not yield to that fear. If it were 
a fact still I should refuse to turn away from’ the wisdom of the 
fathers; but it is not a fact. Are we obliged at this time of peril to 
reverse the policy of Adams and the men who were associated with 
him; are we prepared to do so; are we ready to strike out of the Con- 
stitution the fifth chapter, which the gentleman from Worcester (Mr. 
Washburn) so aptly brought to our attention; are we prepared to say that 
the Commonwealth no longer desires to foster wisdom, education and re- 
ligion; no longer desires to help private institutions which foster the arts 
and sciences, or which care for the afflicted; is no longer willing to hold 
up the hands of those who have done so much for this Commonwealth? 
And yet that is what we are doing if we adopt this amendment, and 
that is what we are about to ask our fellow-citizens to do. What an- 
swer can we give them when we are asked why we turn away from 
the policies of the fathers and adopt a new policy in this generation? 
The modern tendency in this great Nation of ours is to follow the pol- 
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icy which Massachusetts is about to reject. Take an illustration: The 
Young Men’s Christian Association, undoubtedly a’ Protestant insti- 
tution, doing excellent. work, most efficient work in the field of social 
service, work that appeals to all the citizens without regard to their 
creed, is fostered and helped and officially recognized by the Federal 
government. Who finds fault; who complains? Everyone knows that 
the United States is not giving aid to that institution for religious 
purposes; everyone who takes the pains to inquire knows that the 
aid is given because the efficiency and usefulness and value of that 
institution have. been made known, and because it is needed as an 
auxiliary of the government; and the aid is given to it without any fear 
that it will be used to proselytize and pervert, but with the absolute 
conviction that that institution will live up to its promise and use it 
for other purposes. 

True charitable institutions will not use the charitable offerings for 
uncharitable purposes. Charity will not pervert or misuse what is 
given in God’s name and for His purposes, and yet knowing this, be- 
cause of an unreasoning and unreasonable fear, we fetter ourselves so 
that in the future we may not be able to help these charitable institu- 
tions that have helped us in the past. We are afraid that some day 
someone may use the grants of public money in some way that was 
not intended. 

Before I pass from that I should like to say just one word about the 
Massachusetts Institute of Technology and the Worcester Polytechnic 
Institute. The suggestion was made, —it was pressed with great 
ardor, — that if they were to be helped they should become public in- 
stitutions. In attempting to cure an alleged evil we create another. 
In order to deny public aid to these private institutions, and to make 
them public institutions, we are taking from those well disposed to 
support these institutions, so long as they remain private, the motive 
that actuates them to give generously and freely. Do not believe, Mr. 
Chairman, do not receive the statement without challenge, that trans- 
ferring the institutes from the private field to the public, that making 
them public institutions, will be a public benefit. Is this Convention 
ready to say that from this day forth it will advise its constituents not 
to aid any institutions, however well conducted, however necessary to 
the State, — and we have to confess they are necessary to the State; 
we have used them in all these years from the adoption of the Consti- 
tution, — not to help them, not to foster them, unless in turn they 
give their title deeds to the Commonwealth, and remain no longer 
the objects of private benevolence or of private charity? 

I began by saying that the best reason for adopting this resolution 
is, if it is a fact, that the question will be definitely and finally and 
conclusively settled. If anybody can demonstrate that, that is a 
good reason. May I say that in the Convention of 1853 the same 
assurances were given, the same promises were made, the same hopes 
were entertained? There was no doubt in the mind of anybody but 
that, if the eighteenth amendment was adopted, religious discussion 
would end; but it did not. You may say that they did not cover the 
whole question. No. They had seventy-three years of experience 
behind them. It was barely suggested in the Convention that they 
should extend the scope of the eighteenth amendment to charitable 
and religious institutions. What they desired, as Mr. Lothrop and 

\ 
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Professor Joel Parker of Cambridge said, was to protect the school 
funds. In their anxiety to protect the funds and to secure funds for 
public education, they passed the amendment; but they discussed 
the question, whether or not the amendment should not extend to 
all institutions, and they said no. There was scarcely a voice raised 

‘in. favor of the proposition. Are we wiser than they? Is there some 
new light that has come to us which they did not have? The strife, 
as the chairman of this committee was pleased to remind us, was 
quite as bitter, quite as general in those days as it has been since; 
but they were not convinced in that Constitutional Convention that 
they should abandon the policy of the older days and adopt the policy 
we are attempting to enforce to-day. 

I realized and tried to state in the beginning that I appreciated the 
difficult position I was taking in attempting to prevent the passage of 
this amendment; but I submit that it is necessary that we should 
reéxamine this question in the light of these facts, and say whether or 
not, solemnly and earnestly, after full consideration, we are ‘ready to 
take this step.’ 

Is it not a cause for alarm and cause for believing that we are pro- 
ceeding with undue, if not with indecent haste, that in the midst of 
this world war, in this unhappy time, when thousands of our sons will 
be away, we should press to final settlement this question so intimately 
related to their liberties? 

When this war is over the burdens of taxation are liable to be 
oppressive. The objects of taxation are going to be more numerous 
than they were before. If we, in the slightest way, induce the youth 
of this State to think that because of fear, we have allowed ourselves 
to be stampeded by clamor, that we have shown disrespect for religion, 
and have put the sign of disapproval upon institutions where religion 
dis taught, they may ask: Why not tax these institutions? 

Is it safe for Massachusetts to teach her youth the lesson which is 
taught in this resolution, that any institution which has what I was 
about to call the taint of religion upon it is without the walls? The 
step from banning the institution in which religion is taught to banning 
religion from private institutions is a short one. 

Mr. Chairman, the evidence before us does not support the reason 
given for introducing this resolution, and as we love Massachusetts we 
should not submit this question to the people. 

| Mr. Peuuetier of Boston: Like the distinguished dean of the bar 
of southeastern Massachusetts, who has just spoken, I may say that 
I represent no body of men and no particular faith; and yet, like 
him, I am a communicant and member, if you please, of the same 
faith of which he has spoken, — the Catholic faith. I am not sure 
that I caught the entire drift of his argument, though I followed 
it closely, but as it came to my ears and as I think of it, it seems to 
me that, standing for the same religion, not standing for it here, but 
rather should I say believing and professing the same religion, my 
point of view of this situation is somewhat different from his. I will not 
undertake to answer in debate, or as at a jury trial, the facts and the 
arguments which he has presented. ‘There was one figure, however, 
which struck me particularly and lingers in my mind especially, per- 
haps for a personal reason, and that was his reference to the attitude 
of the Federal government toward the Young Men’s Christian Associa- 
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tion in this war. He said he would feel that our Commonwealth could 
follow the Federal government in aiding and assisting financially the 
Young Men’s Christian Association; that that should be our ideal, and 
that we ought to remain free in this Commonwealth to assist that or a 
similar organization. 

I think he is wrong in his illustration. I think I know the facts’ 
when I say that the Federal government is giving no financial aid to 
the Young Men’s Christian Association; and I know what I say when 
I make the statement that the Federal government is giving to the 
Knights of Columbus every privilege and every right that she has. 
given to the Young Men’s Christian Association. And I say, let that 
be your ideal. Foster religion, help religion; not by money, but in a 
far different way should such help and assistance come; and I take 
that simile from my brother’s lips as best illustrative, if I know the 
committee of which I am a member, of what that committee was | 
striving to reach. 

I tried to put upon paper several days ago some thoughts on this. 
subject, but as the hours went by it seemed to me that it would be 
entirely unnecessary for me to say a word; and yet I feel that in duty 
to myself, in duty to this Convention, in the hope that perhaps I may 
shed just a little ray of light on some particular phase of this question, 
I ought to announce the thoughts that have matured in my mind after 
a few years of life and after many hard days in this committee. 

First of all, I had in mind to say that I wish I had the power to- 
express the thanks of this Committee of the Whole, which is the 
Convention under an alias, to the honorable President of the Conven-- 
tion for the care and judgment that he exercised in selecting the com- 
mittee on Bill of Rights, to which was committed this very delicate, 
if not the most delicate, question that can face us or the people of this. 
Commonwealth. A more able or more representative committee could 
hardly have been chosen from this Convention; and I speak with 
pride, as an humble member, and conscious that personally I might 
offer an exception to that statement. In politics all shades of opinion 
were represented on that committee. The different occupations and 
professions, from minister to wage-earner, were all to be found. In 
religion the Jew, the Catholic, members of different Protestant sects, 
all had their voice. 

It is perfectly apparent that this subject has caused anxiety to the 
thinking members of this Convention, and that means all the members, 
and I am proud to be able to follow Mr. Curtis, our able chairman, to 
assure this Convention that after our many days of hearings and our 
many more days of executive sessions, without harsh word or personal 
invective, all the members of the committee finally agree upon the 
measure which is before you to-day; and that we are here in full 
confidence that you will have faith in our good purposes, in our 
deliberate counsel, and support the measure that we present without. 
change or amendment. 

Religion is no stranger in this State, nor shall it ever be. Education 
in our early days was fostered by the church and State together; and. 
the best work in our history, despite a contrary allegation made on 
this floor to-day, was done under religious impulse, and the strong 
foundation upon which we shall ever rest was laid with religious spirit, 
for God’s glory and man’s eternal salvation, as the fathers believed. 

\ 
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I would not be misunderstood in my support of this measure. I 
hold no brief for irreligion, nor to show that religion in education is 
harmful. In the words of our late lamented Governor, Curtis Guild: 
“The danger lies to-day in irreligion, not in religion.”?’ Our famous 
colleges and academies of other days, — the firm manhood, intellectual 
strength and moral worth produced by them, — all attest the strength 
of religion in education. However, the doctrine of separation of 
church and State has become stronger and stronger from the beginning 
and to-day represents one of the elements of our form of government 
cherished by all the people. The denial of financial support to re- 
ligion, however, never has meant and never can mean the abolition of 
religion but means only a transfer of the responsibility of maintenance 
to those whom it most concerns, — to-the members. and communicants 
of each particular religion or sect; it means greater care, greater 

vigilance for the churches and greater sacrifice for the individual. 
Religion, which from the words of Washington in his farewell address, 
and throughout our own Constitution, has become of the web and 
,woot of sound citizenship, is ever to be protected but not supported 
from public funds The vital question to-day is whether the hand- 
maids of religion, education and charity, under private control, should 
have support from public funds. 

In the early days theory and practice, in this respect, were not of 
one mold, but we now are living in a new era, a cosmopolitan day. 
Conditions which permitted the use of public moneys for education 
under religious or quasi-religious influence, which gave public moneys 
for private institutions under more or less religious control, for years 
have been undergoing a change, until to-day undeniably there has 
grown up a large public sentiment against supporting any private educa- 
tional or charitable institutions; and your committee, I believe, without 
criticism of the past, but recognizing the growth of State control in 
many matters once considered absolutely private, facing fairly and 
frankly the many forms of religious belief, and not unmindful of the 
growth of unbelief, — and I think I quote their sentiments fairly, — 
our committee feels that it has recorded publie sentiment in its meas- 
ure, which denies public support of any private affairs except public 
libraries and the Soldiers’ Home. 

Your committee found it impossible to define “religious beliefs’, 
“sectarian”, and the many words which have been used in an attempt 
to. explain the eighteenth amendment. One religion is easily recog- 
nized as of dogma; another is less easily identified; a lecture to one 
man may be a sermon and religious practice to his neighbor; a prayer- 
meeting by one is considered simply as his acknowledgment of his 
Creator; to another it is a form of religion; and so we might go on 
until we find ourselves in a vicious circle of argument with no be- 
ginning and no end. 

Our attempt has been made to frame a measure which would need 
the least possible judicial interpretation, and which would leave at 
least no open apparent way for continued public discussion. 

‘The appropriation of public moneys for private affairs, educational 
and otherwise, seems to have been growing. Coldhearted indeed the 
Legislature that could refuse a few dollars to some charitable institu- 
tion, to some hospital or the like. And yet, as the years roll by, the 
demands continue from the same sources, and others hopeful and 
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equally worthy seek to enter the list of petitioners for State aid. 
Under the present system, the State may build strong an institution, 
which grown strong with State aid, yes, grown rich with annual pay- 
ments, sometime may say: “If we can receive no further aid, we shall 
preach this or that theory, science, or practice, inimical though the 
same may be to the Commonwealth and the Nation.” 

Is it too harsh a thought to picture a university teaching anarchy, a 
hospital teaching birth-control, an academy teaching atheism, although 
they have been nurtured and built strong under State aid, their 

. previous good name established, their very land and buildings pur- 
chased at State expense? 

But I will not urge those reasons because they may seém pretty far- 
fetched. I prefer to take from the lips of the Honorable Henry Park- 
man his magnificent statement made to-day, when on this floor he said 
that, although representing a private charity that might be affected, 
he knew they would support this measure even though it might cost 
something, — they would support this measure out of the sense of 
patriotism. 

If there is any worthy institution under private control which will 
cause the people to suffer by denial of State aid, is not the way always 
open, if it is really public in purpose and public-spirited in manage- 
ment, if it is rendering a needed service to the public, — is not the way 
always open, I ask, to such an institution to give its name, reputation 
and property to the State for public control from public funds? We 
have such an example, as has been referred to to-day, in the Agricul- 
tural College giving over real estate, buildings and good name to the 
Commonwealth for public control by public funds in the future; and 
who shall say that that institution has gone backward under State 
control? Who shall deny the fact that it has made tremendous prog- 
ress under that control? 

In conelusion, gentlemen, I might say that in the framing of this 
measure there has been mutual respect for all persons, mutual respect 
for religious belief and theory. There has been some yielding of 
opinion, and yet it has not called for the sacrifice of any principle; 
it is not a jury compromise. We give it to you as our best thought 
for the best interests of the Commonwealth. We ask you to give it to 
the people even as it has come to you, with a unanimous vote, that 
the people may be impressed and deem it worthy of final enactment. 
[Applause.] 

Mr. Wixii1am H. Suxutvan of Boston: I have no prepared speech to 
deliver, but I feel justified in saying something, because I was honored 
by the President with an appointment on the committee on Bill of 
Rights. I approached my duty on that committee in the spirit in 
which all the delegates to the Convention approach their work, with 
the firm determination to do what I could for Massachusetts. I felt, 
when the report was unanimous, that no word of mine would be 
necessary, and I feel so now. 

Some question has been raised by one of the members of the com- 
mittee as to whether I was actively in favor of this report of the 
committee. Standing here I may declare my position, and incidentally 
make some comments upon the eloquent speech of the gentleman from 
Fall River (Mr. Cummings). In our committee I expected to hear all 
the evidence, judge of the motives which prompted the speakers, and 



SECTARIAN APPROPRIATIONS. 99 

come to some conclusion which I could report, with the other mem- 
bers of that committee, to this body. Unfortunately, the eloquent 
gentleman from Fall River did not appear before that committee; we 
could not get his viewpoint nor his testimony. We had been informed 
by a member of the committee and by some of the witnesses who ap- 
peared before us, that there was great need of this sectarian measure; 
that there would be a demand for financial support for parochial 
schools and other sectarian institutions. This the Catholic members 
of the committee indignantly denied. We contended then, and I con- 
tend now, that there was no occasion for a sectarian measure, that 
there is and will be no request for financial assistance for Catholic 
institutions. I am entirely in accord with the gentleman from Fall 
River, who says that there is no occasion for a sectarian measure 
because the Constitution, by the amendment of 1853, now prohibits 
sectarian appropriations; yet while he argues that our forefathers 
years ago made no provision to eliminate support for sectarian institu- 
tions other than parochial schools, in another breath he argues that 
the Supreme Judicial Court decided that that measure did cover such 
institutions; and in that I am in entire accord with him. 

The gentleman from Fall River says: “Let us not light the fires of 
religious differences and spread them abroad from the east to the 
west”, and J am in entire accord with him there. But apparently he 
does not know that years ago the fires were lighted. He says that he 
is close to his people, and that has been proved by the magnificent 
vote he got which permitted him to come to this Convention. But I 

‘say, — perhaps it may be considered egotistic, — that the man who is 
closest to the people is not the man who confines his efforts to the 
practice of law and who achieves great distinction in the law, but the 
man who would serve his people in public life, who would do some- 
thing for his people at the sacrifice of his profession. That is the man 
who is closest to his people; and because I have represented my con- 
stituents in public life I come here to help solve this question which 
concerns the whole of Massachusetts, not as the representative from 
any district but as a man from Massachusetts. 

The fires have been lighted and, as the gentleman from Newton 
(Mr. Anderson) has well said, he will not permit them to go out until 
the question is settled. They have been lighted; and I have witnessed 
in my three years in the House many a conscientious man defeated 
for reélection, maligned and misrepresented, —a burnt offering, — be- 
cause he voted as he believed on this sectarian question. 

Now, that was the proposition which confronted our committee, — to 
put out forever those religious fires, which the gentleman from Fall 
River thinks are just about to be lighted. I agree with him that there 
is no occasion for this sectarian provision, so called; that this amend- 
ment adds no new prohibition; simply confirms the old. Then, if we 
compromise, what have we given away in this amendment? We have 
given away nothing. We have simply satisfied some members of this 
Convention who are honest and sincere, who believe this amendment 
perfects the amendment of 1853 and who believe that some day, if this 
amendment is not adopted, raids will be made upon the treasury, 
without, I contend, any justification for this belief; because when 
they came before our committee we asked repeatedly: “What is the 
occasion for this measure at this particular time,’ and no answer 
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ever was made. But we are here to listen to other men perhaps equally 
as sincere as ourselves, to consider their grievances and, if we do not 
have to concede too much, to compromise with them for the sake of 
Massachusetts. 

I agree with the gentleman from Fall River (Mr. Cummings) as to 
there being no occasion for the sectarian part of the amendment. 
We are giving away nothing when we insert one new phrase. But 
there is great need for that. part of the amendment which prohibits 
appropriations for private institutions. Having served in the Legisla- 
ture of Massachusetts, and knowing the ease with which the money is 
extracted from the public treasury, knowing, as the gentleman in the 
third division (Mr. Lomasney) has well said this morning, how the 
unctuous representatives from wealthy institutions come before the 
legislators and get vast appropriations, when I realize that $17,000,000 
have been expended on private institutions, then, representing my 
constituency, limiting my thought on this phase of the question to the 
environment of the district from which I come, I say that my people, 
the ones I represent, shall not be compelled to pay their taxes to 
support those private institutions in Worcester and other places. 
They should not be expected to do so. 

The gentleman from Fall River has said: “Let us not depart from 
the position of our forefathers”, those all-wise men; and yet we read 
the other day that he departed most radically, having cast the decisive 
voté in favor of the initiative and:referendum. He says: “Let us not 
depart from the policy of our forefathers”, but how much farther 
could you get away from the old propositions of the forefathers than 
that? ([Laughter.] 

Sitting on that committee, we were prepared to hear all the evidence, 
and no opposition appeared to this measure. Are we not justified in 
saying that there is no systematic opposition to it? It reconciles 
everybody. For the sake of saving the treasury of Massachusetts and 
preventing my constituents from being unjustly taxed, I favor the 
whole measure without any division. I want no Separation of the 
sectarian part from that of the private institution, and I oppose any 
such separation. 

Now, I am reminded that some time ago the gentleman from Fall 
River (Mr. Cummings) handed in an amendment, which apparently 
came from the gentleman from Fall River as the result of a meeting 
at the Union Club, — a provision which provided that private institu- 
tions now receiving donations from the State be protected until 1925; 
and I am reminded also of the fact that the Fall River Textile School 
takes $46,000 a year out of the Commonwealth. To that I am op- 
posed. My people shall not be compelled to support that textile school 
in Fall River. 

These are some of the incoherent thoughts which I have sought to 
express. My purpose in rising here is to make my position plain; to 
answer very feebly the fatuous theory of the gentleman from Fall 
River. If I were to approach this question as a politician solicitous 
about his political future, I should sit still and take no position at all. 
Were I approaching it as a politician anxious about his future, I should 
search in my vocabulary for the most bitter words with which to charac- 
terize the motives or the methods of the proponents of the sectarian 
measure. Were I to approach this question as a Catholic citizen, I 
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should read from the fair pages of history of the deeds and the sacri- 
fices of my fellow-Catholics. Were I to approach this question as a 
member of the Catholic church, I would enter into an impassioned 
defence of this church, which has stood for centuries, undimmed by 
time and unchanged by persecution, the mother of patriots and the 
mentor of heroes, to-day stupendous, majestic, splendid and immut- 
able. 

But, sir, I do not approach this question as a politician or as a 
Catholic, but as an American, a son of Massachusetts, born here, 
taught his ideas of American citizenship by a Massachusetts mother, 
whose love for Massachusetts was intensified by the example of an 
alien father, an Irish Catholic, who came to Massachusetts at the age 
of twelve, enlisted in a Massachusetts regiment at the age of seven- 
teen, and served with distinguished valor from the beginning to the 
end of the Civil War. As such an American J approach this question, 
and I urge the adoption of this amendment which is suggested by the 
committee because it will prevent dissension, disruption, disunion; 
because it will bring our people of Massachusetts into closer com- 
munion so that, with inspiring loyalty to Massachusetts, with irresisti- 
ble unity, we all can sweep onward to the consummation of the 
glorious destiny of Massachusetts. [Applause.] 

Mr. Brown of Brockton: If there was one subject upon which I 
had pledged myself that I would not say a single word, and upon 
which I knew very little and cared less, it would be this sectarian 
amendment. When I heard the words of the gentleman from Fall 
River (Mr. Cummings), who is of an opposite faith from myself, as are 
each of the three gentlemen who have spoken, I want, in just a few 
words, without any notes whatever, and without any preparation, as 
some have had, to say why I am going to be recorded with him 
against this amendment. It is because of what he said; which proves 
conclusively that in this Convention men can come and change their 
minds. If I say anything, it is to say that I was going to follow the 
gentleman for whom I had the honor to vote for president of this 
Convention (Mr. Lomasney), because, knowing -him to be of an 
opposite faith, knowing him to be absolutely fair, I was prepared to 
take what he offered with my eyes shut. 

But when it comes to the time that the gentleman points out, as he 
has pointed out to you, that the mere fact that you are unanimaqus 
here doés not stop this talk throughout the Commonwealth, he struck 
the keynote. That is a thing to which you are to address yourselves. 
You never heard that, as I understand it, until the gentleman from 
Fall River sounded it. He says that that will not stop this discussion; 
and along with this discussion I heard the gentleman in the second 
division (Mr. Curtis) point to the gentleman who is the author of the 
amendment (Mr. Anderson of Newton), or in charge of the amend- 
ment, as one who could make black white, and who even gives the 
suspicion right here and now, after the gentleman in that division has 
‘given it, that the gentleman himself is all right but he does not answer 
for others, or that, knowing anything about the question, he supposes 
that this is going to quiet it. | 

Put it in the ballot if you want to, and you will give those people 
the very chance they want to go about and organize themselves as a 
force. Already they are putting themselves up in this Commonwealth 

‘ 
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as wanting to project a candidate, and you will give them an issue 
alongside a candidate. That is what you are going to do. Why do 
you interfere with it at all? Have we not got along very well with it as 
it is? 

Gentlemen before me have spoken of their own personality; pardon 
me if I speak of mine. The old saying is: Examine what is said, not 
who says it. And have I had any experience? I came into school life 
at the very time that this question was up in the old Eliot School at 
the North End. I was born in the North End. I there joined in 
protest with some others, at the time the boy was flouted across the 
bench by the master because he objected to things which were then 
done in the public schools, and the doing of which led to the parochial 
schools, or at least helped them along. I admit that I stood in 
sympathy with that boy, although I was of the opposite faith. I 
made a scuffing of the feet, and I have not forgotten what I got for it. 
That question, as I say, can be left alone. 

Liberal as the forefathers of this Commonwealth were, it stood until 
1833 that no one could be recognized in this Commonwealth except he 
was Protestant. It was in 1833 that they took out that word. And 
pardon me for a minute as these thoughts come. The gentleman whose 
business it is to conduct people to heaven, according to the definition 
of a gentleman who lives at the foot of the hill, took religion and gave 
it a personally conducted tour backward, and I want to do the same 
thing for a minute. 
You will find that all governments originally come in under the 

military, and they are not lasting simply because they have got 
nothing to keep them, — nothing but conquest, nothing but selfishness. 
A little later the fellow who is going to die as the result of the military 
goes to the fellow who is at the inner veil and has him tell him, in 
case he dies, how he is going to heaven. Then you find the church is 
joined to the military. 

Far be it from me to say one word against any church. I say here 
and now that as the result of my lifetime I see good in all and none 
that has all the good. I have reached that large position. But, to 
continue, the church takes charge with the military. From the time 
of Constantine down to the time of Charlemagne, who gave you 
civilization if it was not the church, no matter what name you put to 
it? The trouble to-day is that the church is criticized by people who 
are perfectly free because of the sacrifices of martyrdom to air their 
ideas, but if they want to air them properly why do they not go down 
to, the conditions which surrounded the men who did what they did | 
do at that time? Why do they hold this, that and the other religion, . 
or this, that and the other time, responsible, — think of it, — without 
entering into the conditions that prevailed at that time? If you de- ‘ 
nounce our forefathers, remember that they had not forgotten King 
James and all that he took to himself at that particular time. Thus 
do we see that oftentimes if men belong to any religious faith it is due 
to them to live up to the highest possible standard in order that they 
may elevate the particular religion to which they may belong. But 
our forefathers had not got over the old feeling, and it is because, 
therefore, of King James and his times and certain other things that 
they felt as they did. 
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Well, 1833 took out the “Protestant.’”? In 1850, —we must think 
of the times as they were, —it was about that time that so strong 
was the feeling that when the militia of this Commonwealth marched 
over to the Common and the Montgomery Guards came there other 
companies shouldered arms and went off, leaving the Montgomery 
Guards there. It is well that we look to the changed conditions. 
That would not be done to-day. The conditions changed and men 
softened from day to day, and they are softening now. So, too, in 
regard to the schools since that time; feeling gradually has softened. 
Why do we interfere with it at this time? My fear is that it is 

going into the ranks of labor, now united. My fear is that, where 
labor now knows neither race nor creed, pretty soon we will commence 
to talk about this Constitutional Convention provision. You are 
going to hear two sides of it. You are going to hear these narrow 
people get out and try to express their idea that there is a religion in 
this Commonwealth that ought to be trampled upon. Do not disguise 
it. Do not shut your eyes toit. Gentlemen like to say that everything 
is lovely. Gentlemen like to say: “Oh, we haye got it all settled. 
Is it not nice? The Convention is all agreed. We are going to sleep. 
Hurrah! Praise God from whom all blessings flow.” “Let us settle the 
trouble on the other side of the water. All we have got to do is to 
agree to it, and it is settled.’ Is it settled? I guess not. 

I will agree with the gentleman who last spoke, or the next to last 
who spoke, that there is irreligion. While I myself am free, and call 
myself perfectly free, yet at the same time I want anybody to show 
me that if I have not got veneration for the Divine Power I ought to 
have more of it. And yet I say freely here that the time has come in 
Massachusetts when men almost have to apologize for referring to the 
Divine Power. The man who refers to that Power, and who thinks 
he can trace that Power as the cause of the events behind the events 
themselves, and undertakes to draw analogies and to show that like 
causes produce like results, is told immediately that he is in the 
clouds. And so it is, —it has come pretty near to it to-day, — that if 
a man has any particular opinions along that line and is thinking 
along that line he is in the clouds. 

But you cannot get away from the question that has been raised 
here by the gentleman from Fall River (Mr. Cummings), to whom you 
listened\ so attentively, and the whole point of it is that he votes 
against this matter because he feels that it simply will cause discussion 
to take place in this Commonwealth which will not take place if you 
do not vote any resolution at all. Gentlemen say: “Let this go out 
from here.” Why, it goes out then under the august accompaniment 
of the minds of this Convention, but that does not save the discussion. , 
If it is to come at all, let it come under the guidance of those men who 
particularly have fosteted it during all these years. Let them go to it. 
If ever they put that issue up in this Commonwealth where there is a 
chance to vote on it there is no question where the majority would be. 
There is no question about the liberality of Massachusetts, and I see 
no reason why we should simply get here on bended knees and tread 
as if treading on eggs, and go around with the idea that if we are 
politicians all we have to do is to vote for it and we have done our 
part and are through with it because the whole of them have voted for 
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it. Now, if it does come out as the majority of the committee say, if 
it does come to pass that everybody votes for it and nothing else and 
that we do dispose of it in that way, then can nothing but glory come 
to you people for having got it out of the way. But if, on the other 
hand, the gentleman from Fall River is correct, it is a different 
question. 

Have you anything here which you think is bigger than that? 
Have you any issue that you want to send before the people that is 
bigger than that? Well, take warning. You will have some other 
question to meet besides that thing that is near to your heart. Do 
you want the initiative and referendum? Before you get a chance to 
vote on that you may have a chance to talk on something else. Do 
you want anything on labor? Before you get a chance to talk on 
labor you will find they want to hear something on the sectarian 
question. Somebody will have started it. It is going. But if you let 
it alone the issue dies. 

You have not settled it. At the very best what do you do? Why, 
simply you do not trust the Legislature, which is composed of such 
great big heads and such generous hearts that the worst that has been 
said of them in this debate is that they fall on a man’s neck and give 
him what he wants. If you tell me, with the Legislature under the 
influences which the gentleman from Boston (Mr. Lomasney) says 
that it is, that this settles the whole question and that there will be no 
way whereby the legal fraternity can invent something by which to 
undo what you are trying to do, I doubt it. 

Mr. Chairman and Gentlemen of the Convention, I have taken all 
the time I am entitled to. As I told you, I did not want to say any- 
thing. Strange to say, I have got something on another matter two 
numbers down, but I will save it. I will not hit you so hard when I 
come to that. But I want to be serious. I want tobe as serious as 
the gentleman from Fall River (Mr. Cummings). From all my experi- 
ence, from all that I know, I do believe that this matter will be dis- 
cussed, that it will not be discussed in the temper of this Convention, 
that there will be men who will take the opportunity to express them- 
selves on it, that thereby you will awaken discussion. No good will 
come of it. It is far better to let it alone. [Applause.] 

The amendment moved by Mr. Washburn was rejected. 

Mr. McAnarney of Quincy: I rise not for the purpose of making an 
address to the committee on the proposed amendment. [I rise merely 
for information. You will recall that several days ago the present chair- 
man, when addressing the Convention, referred to something we all 
know to be a fact, that when the Supreme Judicial Court is called on 
to construe any part of the Constitution, it turns frequently to the 
debates of the Convention having to do with the framing of that 
portion of the Constitution for the purpose of ascertaining the meaning 
thereof. Therefore it is well, when we are dealing with any proposi- 
tion looking toward an amendment to the Constitution, to see to it that 
the definition the Convention wants to attach to the amendment which 
it intends offering to the people may be made a matter of record, so 
there may be no confusion in the future as to its meaning Now I 
would like, sir, to have the committee on Bill of Rights, speaking 
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through any member, state to this Committee of the Whole what 
meaning it is intended to attach to the words “ denominational 
doctrine”, as used in the proposed amendment. 

There are many men who view this question as ] do. They want to 
see it settled now and if possible for all time, in so far as it can be 
so settled. They want to settle it in the least offensive manner. 
Personally I know that at first blush whoever undertakes to define 
the word “denominational” will turn his thoughts to matters that are 
purely religious. He will draw before his mind the definition of some 
religious society, Catholic, Baptist, Methodist or whichever may come 
to his mind, and its teachings. When you refer to “doctrine” and you 
associate that word with “denominational” you are apt to limit it 
entirely to a religious teaching. Was that the intention of the com- 
mittee? Did they mean to include that and something more? For 
instance, assuming in this Commonwealth there came a time when 
one of its communities should come under the control of those who, 
not believing in religion, believed, if you will, in atheism, and under- 
took to teach atheism in the public schools thereof. Would teaching 
atheism in such schools be inculeating a “denominational doctrine” 
within the meaning. of those words as used in the proposed amend- 
ment and thereby prohibit such schools obtaining money from the 
public funds, or would the schools, notwithstanding such teaching, be 
entitled to public funds? 

If the words “denominational doctrine”’ are intended to prohibit the 
giving of public money to schools while atheism is being inculcated 
therein, then I think the Convention will declare itself in favor of a 
proposition that I personally can support. 

Mr. Epwin U. Curtis of Boston: I did not catch the very last part 
of the question, — the very last part. 

Mr. McAnarney: Mr. Chairman, my inquiry, stating it more 
briefly, is this: Did the committee by the words “denominational 
doctrine”’ mean to prohibit all denominational teaching relating to 
the hereafter, including the denying that there is an existence after 
death? 

Mr. Epwin U. Curtis: I presume there are several gentlemen on 
the committee who can answer that question much better than I. 
Our discussion yesterday took a religious turn that, I frankly acknowl- 
edge it, was a little beyond me. I believe, however, in answer to 
the gentleman, that this can be said: We did not want to leave it 
that our schools ever should become atheistic or agnostic. 

Mr. Anprerson of Newton: These words “denominational doc- 
trine’’, were the words at which the committee arrived as the result 
of hours of discussion. We tried a great many different phrases 
at this point, for we wanted to find some one phrase which would 
be agreeable to all. As is usually the case in such instances, it is 
not the best phrase in the minds of a good many of the committee, 
but one which does adequately express the ideas of all. By “doctrine” 
of course we mean teaching, denominational teaching, and by that, as 
I understood the debate, — and I think that I speak for all the mem- 
bers of the committee in this particular, — we mean any distinctive 
teaching of any denomination. Every denomination has some distin- 
guishing doctrine on which it stands, because of which it separated 



106 SECTARIAN APPROPRIATIONS. 

perhaps from some religious body to which it formerly belonged, which 
it still maintains, and which is a reason for its continued existence. 
What we mean to say is that none of those denominational teachings 
shall be inculcated in any public or private school to which public 
funds are given. Now I do not care to go into that in detail except in 
answer to the gentleman’s inquiry, and I may say that the gentleman’s 
inquiry has been a subject of a good deal of consideration and anxiety 
with me. It has seemed to me that our phrase ought to cover the very 
case that he has raised, if the Justices of the Supreme Judicial Court take 
a large view of the matter, for when a society is not an irreligious society 
or a non-religious society, but an anti-religious society, it seems to me to 
be teaching some doctrine peculiar to itself in the sphere of religion. For 
that very reason I think, although we do not want to increase the 
verbiage here, that a large view of this matter on the part of a future 
Supreme Judicial Court would cut out anything of that kind. 

Mr. McAnarnry: The answer of both the gentlemen satisfies me 
I have got into the record the committee’s interpretation of those 
words, so that in future there can be no doubt what this Convention 
means by its use of them. : 

Mr. Cuapp of Lexington: I am very much in favor of the general 
principle of the Curtis-Lomasney amendment, and I am one of those 
who believe that when the proposition is put before the voters at 
the approaching election it will receive the support of a vast majority. 
At the last session of the Convention I did not like the language of 
the concluding part of the amendment. It seemed to me vague, 
obscure, and difficult of interpretation. And so I offered, as pos- 
sibly affording some assistance to the committee, the amendment 
found printed at the bottom of page 2 of the docket. I could not 
understand’ what was meant by the concluding language referred to, 
and I made an attempt in five or six lines to state what I supposed the 
committee were aiming at. I believe that I succeeded in so doing, as 
is evidenced by the change of form of the end of the resolution which 
Mr. Curtis has brought in to-day. And I may say that while I be- 
lieve the shorter form expresses it ‘all and states in forty-one words 
-what the present draft states in seventy-one, yet the improvement is 
such as to satisfy me; and therefore I ask the privilege of withdrawing, 
the amendment which I offered the other day, and I hope that the 
resolution as offered by the gentleman from Boston, the chairman of 
the committee, will be adopted without any further change. 

The CHatrman: The Chair will inform the member that the 
amendment not having been moved a formal withdrawal of it is not 
necessary. 

Mr. Horace I. Bartlett of Newburyport moved that the resolution proposed 
by Mr. Curtis be amended by adding at the end thereof the following words: — 

But nothing herein contained shall prevent any city or town from expending 
money raised by taxation or otherwise in the education of its school children in any 
peta ga ah by the school-committee and not under ecclesiastical or sectarian 
control. 

Mr. Barriett: This amendment is very like the amendments pro- 
posed on page 2 of the docket by Mr. Boyden of Deerfield and Mr. 
Hall of North Adams. I understand that Mr. Boyden proposes to 
move in the morning for another amendment, and I only make this 
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motion this afternoon to get the matter before the Convention. I 
do not want to discuss it at any length, because those other amend- 
ments are very like it, and we might come to something which might 
include this. Therefore, unless it is desired that I discuss this this 
afternoon, I move that the committee rise. 

The motion was defeated. 

Mr. Bartitett: I want to say something about this proposed 
amendment. It is an exception which ought to be put into this 
measure. There are in various parts of the Commonwealth schools 
which are not in any way sectarian and in which no sectarian doc- 
trines are taught and it is an advantage if the municipalities can 
send pupils there. The sending of them is in no way for the help or 
support of the schools, but entirely for the benefit of the towns which 
have that opportunity. There is in the town of Newbury a school 
called Dummer Academy, which many here know about. It was estab- 

-lished beforethe Revolution by William Dummer, then Acting Governor 
, of the Colony, and it is in no way sectarian. The inhabitants of that 

part of Newbury could send their scholars of high school grade to 
that school very well and it would be greatly to their advantage, and 
they have sought a way and means to do that, to expend their money 
for that purpose, — instead of sending their scholars off to some other 
town by train or otherwise, —to educate them in a good school in their 
own town. They ought to be permitted to do it. 

There was for many years a school in Newburyport called the 
Putnam Free School. It was in no way sectarian. A fund was 
given many years ago for the support of that school in Newburyport 
and for forty years or more, notwithstanding the constitutional amend- 
ment adopted in 1855, that school was run jointly by the Trustees of 
the Fund and the school-committee, and greatly to the advantage of 
the city, and there was no hint nor suspicion of sectarianism about it, 
nor anything in the will of Putnam or anywhere else that made that 
school in any way sectarian. The town of Newbury wanted to send 
its pupils there but it could not do it lawfully under the provisions of 
the constitutional amendment of 1855. 

There is in Ipswich a large tract of land given 200 years ago for the 
use of the grammar school. There is a fund given by the will of one 
Manning for the establishment of a school of high school grade and 
character in Ipswich, and for years the Manning High School of 

Ipswich was carried on by a joint board consisting of the feoffees of 
the grammar school, the Manning trustees and the school-committee. 
And there is no objection, it seems to me, and there ought not to be 
any objection on the part of any of this committee, to excepting situa- 
tions like that from the provisions of their proposed amendment. My 
améndment provides that any city or town may expend money “in 
the education of its school children in any school approved by the 
school-committee and not under ecclesiastical or sectarian control.” 
And there is no reason that I can see why that should not go into this 
measure. A similar situation presents itself in other parts of the 
Commonwealth, as is seen in the amendments printed here offered by 
Mr. Boyden of Deerfield and Mr. Hall of North Adams. I did not go 
before that committee yesterday on these amendments, because they 
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announced, when they made their first report, that they had given 
attention to every argument and to every communication and they 
had a communication from me setting forth this matter fully. Yet I 
hear that I was five times called upon before that committee yesterday. 
I thought it was no use to go if they had fully heard these matters. 
The reason why there should be an exception in such cases is stronger 
than the reasons why there should be exceptions in these cases which 
we have here in this measure. It is not a helping of the school in any 
of those instances; it is a helping of the town, whereby they can spend 
their money for the education of their school children to much better 
advantage than they can in any other way. I hope that some of the 
gentlemen who favor similar provisions will be heard from on this 
matter. 

Mr. Anprerson of Brookline: It is with hesitation that I rise to 
say anything on this matter. Among other reasons for the hesita- 
tion is this: I was unable, because of conflicting official duties, to 
be present during the morning session and to hear the arguments 
and facts adduced by other delegates. I have, perhaps, in a certain 
way, a personal interest in this proposed amendment. I am one of the 
trustees of Cushing Academy, located in Ashburnham, an institution 
from which I graduated many years ago. It is an institution founded 
originally by a gift of a native of Ashburnham. Whether he had any 
religious views I do not know. So far as I understand the charter and 
by-laws under which’ we exist it is absolutely non-sectarian, undenom- 
inational, — you might say non-religious. For many years in that 
town, the town being heavily loaded with taxation, pupils of high 
school age have attended the academy, tuition being paid by the town 
in a lump sum, — which figures somewhere about a quarter or one- 
third of what it would cost the town otherwise to furnish equivalent 
facilities in sending these pupils to Winchendon, Gardner and Fitch- 
burg, the three places to which they naturally would go, — probably 
less than a quarter of what it would cost this town and its taxpayers to 
furnish high school facilities, within the town, anything approximating 
in adequacy the facilities furnished by the academy. ‘There are, I am 
told, several other similar or analogous instances within the Common- 
wealth. It is possible that the principle involved is so important that 
the Commonwealth ought to cripple itself as to joining public moneys 
with private moneys in such educational undertakings, but I have yet 
to hear statements of fact or arguments which show me that that is 
clearly so. ; 

There is another class of institutions within the State, supported in 
part by private moneys and managed by privately selected boards of 
trustees, that is, public charities, not governed by State boards of 
trustees, which I, knowing comparatively little about them, have yet 
thought were of increasing importance. They are the textile schools 
and certain other kinds of technical schools which are being promoted 
within the Commonwealth to give us technical education. 

I direct the attention of the members of this committee to the fact 
that we in Massachusetts are not richly endowed with natural re- 
sources, that in the competitive contest to maintain our industries 
fairly on a level with those of other States we need to proceed, unham- 
pered by any unnecessary restrictions in our Constitution, to give the 
most thorough education and training to our human resources. From 

\ 
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the committee on Public Affairs, of which I have the honor to be 
chairman, we are reporting for your consideration various measures 
tending to unhamper the Legislature, so that it may proceed more 
freely to serve by necessary legislation the great, growing, increasing, 
—and increasingly perceived, — public needs of the Commonwealth. 
I cannot easily accept the proposition that in the important work of 
education we are so torn by distrust of each other, by a subterranean 
but yet existent jealousy of each other’s religious convictions, that we 
cannot trust the Legislature to deal in the important work of com- 
bining public funds and private funds in the tremendously important 
work of education. But that is exactly, as I understand it, the propo- 
sition that this Convention is asked to submit to the people. One 
field is| put absolutely out of the opportunity of codperation and 
coérdination between private funds and public funds. If I am wrong 
in that conclusion, I should like to be set right. If that is the con- 
clusion, we ought to approach that proposition. with more soberness 
and more discussion, and more recognition of the burden upon its 

) proponents, than IJ have heard yet. 
I was much impressed with the part of the eloquent speech from the 

gentleman from Fall River (Mr. Cummings) to which I was privileged to 
listen since I was able to come to the committee this afternoon, — 
not that I agreed with all that he said, but there was much there to 
give us pause. I was much impressed by what was said by the 
gentleman from Saugus (Mr. Bennett) the other day to the same 
effect, that we ought to go slowly and carefully before we say to the 
Commonwealth: “You shall not put your public money and your 
private money into any educational institution, however non-sectarian; 
however little it may have anything to do with any man’s religious 
belief or religious prejudice, you shall not put one dollar of public 
money along with private.’”’ I am not ready on any showing yet made 
to vote that. I hope that the amendment of the gentleman from 
Newburyport (Mr. Bartlett); perhaps changed somewhat as to form, 
will prevail. I believe that it ought to remain possible to appropriate 
public moneys from the treasury of the Commonwealth of Massachu- 
setts to go with private moneys into any sort of an educational under- 
taking which is absolutely free and divorced from any sort of ecclesi- 
astical or sectarian control, and which also does not in any particular 
inculcate any kind of religious doctrine. It seems to me that that is 
the sound principle, and not the absolute prohibition which, as I un- 
derstand it, is proposed by the report of the gentleman from Boston. 

T have had to say what I had to say on this this afternoon, for I beg 
the indulgence of the committee to say I am absolutely compelled to go 
into court in a Federal case to-morrow morning, — a case growing out 
of special war needs, requiring a jury trial right now in midsummer. 
This I had no reason to anticipate when I gave myself the privilege 
and the honor of becoming a member of this Convention. Hence I 
must state my views this afternoon, regretting that I have not had the 
benefit of all that has been said here in debate. 

Mr. Epwin U. Curtis of Boston: If I do not answer the argu- 
ment of the distinguished gentleman from Brookline it is because the 
hour is late and I feel that I could not in the short time adequately 
answer it. I will, however, say that I hold in my hand a letter 
from Mr. Charbonneau, who is a member of this Convention, saying: 
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“T desire to withdraw my proposed amendment to the sectarian 
amendment reported by you’, this amendment being one for the 
textile schools. I trust that we shall come to a vote to-night and that 
the report of the committee will be accepted. 

Mr. Grorce of Haverhill: I do not know as I quite understand the 
modus operandi of running Constitutional Conventions. I understand 
from certain members of the.committee on Bill of Rights that we 

_ all must come up and vote for this resolution because other members 
of the committee on Bill of Rights got together last night or this 
morning and agreed. If that is the case all we have got to do in this 
Convention is to accept the reports of the committees. We can do that 
all in ten days and gohome. But I understand by looking at the record 
some of these gentlemen vote one way and talk another. The other 
day when I had a committee report here from the committee on Elec- 
tions I found three of them recorded against me, and to-day those 
three are the strongest advocates of standing by the committee of which 
they are members. I do not know as that indicates anything, but it 
indicates this to my mind: I thought they did right the other day 
when they voted against my committee, and I think I am doing right 
to-day if I vote against this committee if I think their position is wrong; 
and I think if a majority of this Convention is not satisfied that the 
report of this committee is right it is up to a majority of this com- 
mittee to make that report conform to the judgment of the Conven- 
tion. We understand that there are two questions. They say there is 
a public sentiment against appropriating money for sectarian institu- 
tions. They say also with great deference that there is a tremendous 
public sentiment against appropriating money for non-sectarian insti- 
tutions. Now I should like to have the committee on Bill of Rights 
tell us how many people came to that committee and asked them to 
pass a law that would disfranchise eighty per cent of the public chari- 
ties of Massachusetts. I understand we have something like 900 
charities, mostly public, representing assets to the amount of $125,- 
000,000, which are spending $16,000,000 annually, and in order to take 
religion out of politics and in order to stop appropriations for sectarian 
institutions we are going to disfranchise about 500 non-sectarian insti- 
tutions to conform with the opinion of the gentleman from Boston (Mr. 

* Lomasney).' 
Mr. Lomasnry: In response to the gentleman I would say that the 

report of the State Board of Charity for 1915 shows there are some- 
where around 850 charitable organizations in the State making reports 
to the State Board of Charity. There are only six or seven that re- 
ceived any money from the State. The other eight hundred and forty- 
odd collected their money and spent it, the money was subscribed by 
private persons and no State aid was given them. 

Mr. Grorce: I do not know what that has got to do with this 
case. I was speaking about 900 charities. Now if this is not going 
to affect many of the charities in the Commonwealth what is the use 
of making so much noise about it? One difficulty with this com- 
mittee is this, if you will pardon me for speaking. The committee on 
Bill of Rights is supposed to consider those questions that affect the 
Bill of Rights. There were resolutions introduced affecting the Bill 
of Rights, but the committee on Bill of Rights have reported .a 
measure that touches a very little of the Bill of Rights, but they go 
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into the school question, they go into the hospital question, they go 
into the Soldiers’ Home question, and they have traveled all over the 
Commonwealth and entered into every other department and done 
very little about the Bill of Rights, and they do not propose to amend 
the Bill of Rights; they propose to amend a subject that is entirely 
outside of the Bill of Rights. That is where the difficulty comes. 
Now that school proposition ought to have gone to the committee 

on Education. The question of private charities and public charities 
ought to have gone either to State Finance or to the committee on 
State Administration, and the question whether the Commonwealth of 
Massachusetts should authorize money to be paid to sectarian institu- 
tions should have gone to the committee on Bill of Rights. 

I am not prepared to discuss the whole situation to-day. I do not 
have any objection to the committee reporting this measure into to- 
morrow’s Convention, but I am going to offer a substitute measure 
after it gets into the Convention and also I am going to offer another meas- 
ure in another part of the calendar which I think will divide that prop- 
osition; then I think that we can approach this question and know 
precisely what we are doing. I do not think we all know what we are 
doing to-day. [Cries of ‘ Question.’’] 

Mr. Bennett of Saugus: I trust the gentlemen who have made 
up their minds and are convinced in regard to the public value of 
this proposition will allow those who have a different opinion to 
express their minds upon it. I move to amend by striking out all 
after the word “expended’’, in line 17, — all that part of the amend- 
ment which is printed in capitals. 

Now, Mr. Chairman, I have the same diffidence in regard to this 
that I have had upon all the previous matters in which a plain farmer 
is expressing his opinion against not only that of great lawyers and 
college professors but especially against that of acute politicians, and 
especially of the acute politicians of the city of Boston who have a 
wireless telegraph at work from the North End to the South End every 
day in the year, and who know how to arrange matters so that what 
the public want will carry with it to the polls something that the 
public do not want but which they vote for in order to get what they 
do want. Mr. Chairman, it seems to me, —as I say, I have some 
diffidence in regard to this opinion, — but it seems to me that this 
amendment of mine meets all of the objections to this amendment 
except those of the sectarian or non-sectarian character; it meets all 
the other objections. It does what we have been urged to do in so 
many other matters, — leaves the situation so concise that it gives the 
Legislature and public some flexibility. 
Now as you plow through this docket you will find in many cases 

that it is proposed to take a course exactly the opposite of this. As, 
for instance, I was talking with a gentleman to-day who has been 
watching for some years past that little word “proportional” relating 
to taxes, upon which there has been built up a library ‘of opinions and | 
decisions almost large enough, I was going to say, to fill this hall; and 
they want to take out that “proportional” in order to let the Legisla- 
ture or the referendum or what not, have more flexibility in regard 
to appropriations for the public good.. Now here you are proposing to 
go to work and make the Constitution less flexible. If we adopt this 
amendment we meet, it seems to me, all the objections of all the 
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gentlemen who have spoken against this proposal. Now, Mr. Chair- 
man, in a somewhat reasonably long life, now perhaps approaching the 
twilight, the greatest revolution that I have seen in this world has been 
the revolution in favor of religion. When I was a young man there 
was a wave of materialism over this country, due partly to our great 
material achievements and partly to the studies and discoveries and 
revelations of Darwin and others; and the greatest revolution that I 
have seen, — and I say this because of something that has been said 
about a rising tide of atheism, — the greatest revolution I have seen 
has been in respect to prayer. I do not find a man anywhere to-day 
who does not believe in prayer. Thirty-five or forty years ago it was 
different. I do not find a man anywhere to-day who does not believe 
in prayer, and I find very few men who do not believe that the corner- 
stone of their activity in this world should be the parable of the lost 
sheep. The ninety and nine were safely housed, but the shepherd 
went out into the night and the storm to rescue and save the hun- 
dredth. I am not talking religion, I am not talking fustian; I am 
talking with the aloofness, — with the personal aloofness with which I 
would speak of an increase of the cotton crop or a change in the 

. methods of agriculture, and simply stating what I see to be a fact. 
And JI am going to say further to this Convention that the funda- 
mental political issue of this country and of the world to-day, — 
political issue, —is the universality of Divine Providence; the uni- 
versality of belief in the Eternal Goodness and the supreme value of 
the individual human soul. I am going to say that that is the supreme 
political issue to-day. It may not be recognized as such, but it is the 
greatest of the demands here for the initiative and referendum. There 
is no doubt about it. It is the basis of the growing sweep of trade- 
unionism which has brought about the restoration of Russia, the 
centralization of England, and which ‘is doing so much in this country 
at the present time. It is that supreme value of the individual human 
soul, — and I speak again with the same personal aloofness with which 
I would repeat my views and what I see in other directions, —it is 
that which is causing this war. What else? What else would arouse 
the people to think and talk in billions, — billions of dollars, billions 
of men, billions of beneficence? 

Now, Mr. Chairman, I do not hear the necessity of this question. 
Why, since Louis XIV said “I am the State,” “the State, it is I’? — 
since the Three Tailors of Tooley Street resolved “that we, the people 
of England,’’ —I do not think that there has been another event of the 
kind so interesting as the spectacle of the chairman of this committee 
and the representative of the Hendricks Club gazing at each other 
across the expanse of this hall and pleading that there should be no 
hair pulling, no bloody noses and that no children should step on each 
other’s toes here. Mr. Chairman, this amendment, the first of it, — 
cut 6ut the clap-trap in the remaining two-thirds, — this amendment, 
the first of it, is based upon that tremendous growth of religious senti- 
ment in this Commonwealth to which I have referred, and I do not 
limit it to either the affirmative or to the negative. There is as much 
of it in the negative of this proposition as there is in the affirmative. 

I love the Roman Catholic Church. Before my immigrant ancestor 
came to Salem in 1635, before the Pilgrims landed in 1620, before 
Jamestown was settled in 1607, the Roman Catholic missionaries had 

/ 



SECTARIAN APPROPRIATIONS. Ics 

been all over this continent, and you can trace from Louisburg at the 
tip end of Cape Breton Island through Montreal and Quebec and 
Detroit and the straits of Mackinac and St. Louis and the whole 
State of Indiana down to New Orleans, — you can trace to-day the 
enterprise, the vivacity and the courage of those people which origi- 
nates from that early stock. I respect and admire and love the Roman 
Catholic Church because during the Middle Ages it kept alive the fires 
of learning and civilization in Europe. Had it not been for those 
Catholic monks we should not be here to-day with any Protestant 
church and discussing any sectarian or non-sectarian amendment. 
How, then, can we help loving that great communion? Personally I 
do not see any difference, —I am a member of the Congregational 
Church, —I do not see any difference between the Congregational 
Church and the Catholic Church in fundamentals and I probably would 
be a Catholic had it not been for the influence of heredity, the same 
as I am a Republican for the same reason. [Laughter.] That is so, — 
born so. Some are born Democrats, and some are born Republicans, 
and for the most part it is the convincing reason. 

Now, Mr. Chairman, I have gone into this because I want to make 
plain my attitude in regard to this matter. I have no sectarian or 
anti-sectarian bias, but as a member of this Convention I should dis- 
like exceedingly to see this piece of clap-trap, which it is, — down in 
the bottom of his heart nobody in this Convention is primarily in 
favor of the last two-thirds of this resolution. It is a compromise 
measure pure and simple. I say nobody is in favor of it. There may 
be one man, my friend from Ward 5 (Mr. Lomasney), but hardly any- 
body else is in favor of this primarily, and we know very well that if 
it had come up by itself it would not get a tenth part of the votes of 
this Convention. I mean the last two-thirds. If the last two-thirds 
of this proposition came up by itself in this Convention it would not 
receive one-tenth of these votes, and you know it, every one of you. 
Is it not so? Of course it is so. [Voices: “No.”] Of course it is so. 
[Voices: “No.’”] It is so. There may be a dozen or fifteen. [Laugh- 
ter.| Now, Mr. Chairman, I hope’ this amendment will be adopted, 
and that we shall have the courage to stand up and vote either one 
way or the other upon that first proposition. 

The gentleman in this division (Mr. W. H. Sullivan) who proudly 
announced that he is a Catholic and has referred to the fact several 
times, said that they did not want this, — they did not want any sec- 
tarian schools. Now if they do not want any sectarian schools, then 
what do they want in this proposition? What is wanted here in 
this proposition? Why, what is wanted is the skilful proposition of the 
chairman of this committee (Mr. Edwin U. Curtis) and the gentleman 
of the Hendricks Club (Mr. Lomasney) to carry this through, and we 
are going to tie up the Constitution of Massachusetts, — we are going 
to tie it up in a way which all of the papers a short time ago were 
saying was improper; it was improper to get these matters into the 
Constitution; they could be handled by the- Legislature, and all the 
newspapers were in favor of leaving them to be handled by the Leg- 

_islature; but this thing has got in such a shrewd shape that it seems 
to be hitched to a proposition which may carry it through. I-hope, 
Mr. Chairman, that the amendment will prevail. 

Mr. Grorcez: I asked a question a short time ago for information. 
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I am going to repeat it and IJ see that the clerk of the committee is 
here, and I should like to know just how far the demand is for this 
particular measure called the Lomasney Amendment, and I should 
like to have him give this Convention the number of people that 
appeared before that committee to advocate it, if he will. I under- 
stand that there is tremendous demand for this measure all over the 
State and it must have been manifested in some way before that com- 
mittee or else they would not know it was tremendous. Now I should 
like to know how many appeared there before his committee to advo- 
cate this State-wide Lomasney resolution. 

Mr. Barnes of Weymouth: The hearings on this matter began 
something over a month ago, as I recall it. There have been various 
gentlemen before our committee upon this question. If the matter 
is of interest to the gentleman who has asked this question, some- 
time before it comes up in the Convention I shall be glad to show 
him my records, but I do not think it necessary or desirable to delay 
this committee from voting upon this question by examining those 
records at the present time and furnishing to him the names of all 
those who appeared before our committee. IfI could do it without an 
exhaustive search of the record I should do it and do it gladly, but he 
must know that it would seriously delay the taking of the vote upon 
this question. If he desires it for his personal information I will give 
it to him ata later session. [Cries of “Question.’’] 

Mr. Grorer: These voices here are somewhat familiar, Mr. Chair- 
man; I have heard them before. Now I asked the gentleman not 
to give us the names of all the people who appeared before his com- 
mittee on that question; I asked the secretary to give us the names 
or the number of people that appeared before his committee to advo- 
cate this particular resolution, because we have been told that there is 
a tremendous sentiment all over the State that recently has arisen 
against making appropriations, for instance to the Polytechnic Insti- 
tute at Worcester. I never heard of any opposition before, but I have 
heard to-day that there is tremendous opposition to it. And then there 
is a tremendous opposition to making appropriations in behalf of the 
Institute of Technology. I never heard anything about that before. 
I understand it is a tremendous opposition. I had an idea if this oppo- 
sition had manifested itself so strongly that the clerk of the committee 
ought to give us an idea of who appeared for this particular resolution. 
I do not think he would have to search his records a great deal; I do not 
think he would have to think about it a great while to give us the in- 
formation. I have a notion, gentlemen, that there was not anybody 
there in favor of this measure except the people who live in the vicinity 
of old Ward 8, and that the people of this Commonwealth never knew 
that there was any such feeling in regard to this question until the 
gentleman from former. Ward 8 (Mr, Lomasney) discovered it. Now I 
apprehend that everybody will admit there has been more or less dis- 
cussion and more or less agitation and a more or less honest expression 
of sentiment against the principle of appropriating money for sectarian 
institutions. As I said before, I am not prepared to discuss that now, 
but it seems to me that we want to bear in mind all the time that 
there is a marked difference between a public sentiment against a cer- 
tain thing and a sentiment of two or three individuals which they eall 
a public sentiment. It makes a great difference. Remember, — while 
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I do not have any objections to taking a vote, I hope the gentleman will 
be prepared to-morrow to bring in those records and show us what evi- 
dence there is of this tremendous public sentiment in favor of this 
resolution. [Cries of ‘ Question.’’| 

Mr. Lomasnry: The gentleman has seen fit in the course of his 
speaking to be somewhat personal toward myself. I learned long 
ago an old maxim: “There are none so blind as those who will not 
see’, and the gentleman’s public record on the Gas and Electric 
Light Commission indicated clearly that he had very poor eyesight 
and a limited view of public sentiment. [Applause, interrupted by 
the Chair.] Now, Mr. Chairman, I want to leave personalities out 
of this question [laughter, interrupted by the Chair], — and I want 
the Chair to do his part to keep them out if it is right, and not to 
do it if it is wrong. I heard here the other day the gentleman from 
Saugus (Mr. Bennett), stand in this Convention and say that a cer- 
tain class of people were dirty and immoral. My blood boiled in my 
veins, but I said nothing at the time. I talked with the gentle- 
man afterwards and he felt that he did not say that. We should 
discuss these questions calmly and coolly. I am not afraid to discuss 
any of these personal matters with the gentleman from Haverhill 
(Mr. George) and with the gentleman from Saugus, formerly from 
Everett (Mr. Bennett), but it seems to me that they do not interest 
this Convention. This is a great public question and if he had read 
the history of the State he should know it. I do not mean the history of 
Haverhill, because recently that city has been suffering from extreme 
heat on a religious question. [Laughter.| Mr. Chairman, I cannot 
sit silent and see men like these two stand up and attempt to fool 
delegates to the Convention as they have tried to do. I ask mercy 
from no man in this Convention and IJ ask no freedom from criticism, 
but when the Convention allows them to indulge in personalities they 
must take what I say in return. [Applause.] 

Mr. Bennett: I am going to assume that the gentleman from 
old Ward 8 has no sinister purposes from time to time in his efforts 
to attach to somebody or other some utterance which he never made 
but which can be useful five years hence, ten years hence, if dis- 
torted a little. And I presume that it was solely, —I will say that 
it was solely, — for the public good that he brought out this of some- 
body or other who shall be nameless having referred to some class of 
people as low down or something like that. Well, now, there is no 
question that he meant me and there is no question, — or I will not 
say that, —but perhaps five years from now, if .I should be still alive 
and running for something down in the Lynn district, up would pop 
that utterance, misunderstood, and very useful to anybody who wanted 
to use it. Now what he accused me of was of saying that when the 
Poles came over to this country they were dirty, disreputable and 
immoral — 

Mr. Basserr of Taunton: Mr. Chairman, I rise to a point of order. 
The CuarrMan: The gentleman will state a point of order. 
Mr. Bassett: The point of order is that the present personal re- 

marks are not germane to the question before the committee. [Ap- 
lause.] 

5 The Cuarrman (Mr. Luce of Waltham): The discussion has taken a 
personal turn, which the Chair ventures to suggest is unfortunate, in 
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view of the very high plane that the debate hitherto has followed, and 
he ventures to suggest that harmony and good feeling will be advanced 
by resuming debate, if it is to be resumed at all, on the same level that 
it reached during the early part of the day. He hopes that gentlemen 
will confine themselves in their remarks to the question immediately 
before the committee, which in this case is the adoption of the motion 
to amend made by Mr. Bartlett of Newburyport. 

Mr. Bennett: I did not introduce this subject and I hope the 
gentleman from Ward 5 (Mr. Lomasney) will not introduce it and 
then run away. Now he accused me of saying that the Poles who 
or to this country were dirty, disreputable and immoral — [Laugh- 
ter. 

The CuartrmMan: The Chair would rule that the remarks of the 
gentleman from Saugus are not pertinent to the question under dis- 
cussion, which is the amendment moved by Mr. Bartlett of Newbury- 
port. 

Mr. Bennett: I hoped to avoid rising to a question of personal 
privilege, but if it is necessary in order to set myself right I will do 

, so, and [ will proceed upon either basis that the Chairman desires or 
insists upon. 

The CuarrmMan: The chairman understands that Mr. Bennett of 
Saugus rises to a question of personal privilege. He will state his 
question of personal privilege. 

Mr. Bennett: The question is this: The gentleman has introduced 
continuously the remark that I showed my lack of sympathy with 
his constituents by saying that the Poles who came to this country 
were dirty and disreputable and immoral, and that three genera- 
tions changed them into native American citizens whom you could not 
tell from native born Yankees except that they had more children. 
Now, Mr. Chairman, I did not say anything of the kind of my own 
self, my own volition. What I did was to quote a friend who was 
raised in Jowa, and I quoted him as having said that, and if the 
gentleman before he tries to pick out five years hence when neither 
of us may be alive and prepares for the campaign of 1922, — if before 
he has done that he will have looked in .the records of the stenog- 
raphers he probably would have found that just as I stated it. I 
did not say anything of my own volition at all. I quoted a gentleman 
who was raised in Iowa and who had that experience, and it seemed 
to me a most excellent tribute to the character of this country, to its 
function which we advertise and eulogize so much as a melting-pot 
of humanity, — that that happened in that way. Ido not suppose I 
have disposed of this; I have not disposed of it. It will be up next 
year and it will be dragged out of the card catalog of my friend who 
has such things ready for emergencies and will be used again. Mr. 
pene ia that is all I have to say on the subject. [Cries of “Ques- 
tion.” 

Mr. Barriert: Mr. Chairman, I did not think I was going to pre- 
cipitate all this talk whem I moved that amendment and I hope the 
Convention will not visit it on me. I hope they will vote on that 
amendment on its merits as a simple act of justice. 

The amendment moved by Mr. Bartlett of Newburyport, — that the new 
draft moved by Mr. Curtis be amended by adding at the end thereof the fol- 
lowing: ‘‘But nothing herein contained shall prevent any city or town from 
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expending money raised by taxation or otherwise, in the education of its school 
children in any school approved by the school-committee and not under ecclesi- 
astical or sectarian control’’, — was rejected. 

The amendment moved by Mr. Bennett of Saugus, — that the new draft 
moved by Mr. Curtis be amended by striking out all after the word ‘‘expended ”, 
in line 17, — was rejected. 

Mr. Scott Adams of Springfield moved that the new draft moved by Mr. Curtis 
be amended by inserting after the word ‘“‘libraries”, in line 33, the words ‘‘and 
museums connected therewith.” 

Mr. Apams of Springfield: I think it is unfortunate perhaps that 
this question should be interjected into the debate at this time, but 
if the Convention will bear with me I will be as brief as I can in 
making the point which I wish to call to their attention. In the first 
place, I believe in the amendment reported by the committee. I 
shall be glad to vote for it, I shall be glad to support it at the polls 
this fall if it goes to the voters, no matter what happens to the 
amendment which I now offer. In the second place, I should not 

| presume to move this amendment if I thought it interfered with the 
principle adopted by the committee either in degree or in kind or 
if it were anything further than a perfecting amendment. Under the 
measure as reported libraries to which the public are admitted are 
excepted. In the city of Springfield there is a library association, 
chartered in 1864, officered by private individuals and by city officials 
ex-officio, which manages the City Library Association, which operates 
the City Library. This City Library Association holds property to 
the value of two million dollars, which it manages. It defrays its ex- 
penses partly from the income of its private funds and partly from 
appropriations given by the city of Springfield itself. It also is char- 
tered for the purpose of maintaining public museums of natural history 
and art and in connection with its library does maintain such 
museums. These museums are entirely public, are used for educational 
purposes only, and are.used by the same persons and to the same ex- 
tent as the Springfield City Library is used. Both are absolutely free 
to all comers. But further than that, this whole amount, two million 
dollars or more, has been given to this Library Association on the 
condition that the city of Springfield, by appropriation from time to 
time, should defray the operating expenses of the association. As I 
read this amendment, the city of Springfield, if the amendment pre- 
vails, and I hope it will, may appropriate money to defray the operat- 
ing expenses of the library only, but may not appropriate money to 
defray the operating expenses of the museums connected therewith, 
used exactly in the same way. It seems to me, Mr. Chairman, that 
the rule in one case is the rule in the other, and that the city in this 
case should be allowed to appropriate money to care for the immensely 
valuable collections which it has received from private donations 
upon the understanding, implied, of course, that it will do so. 

Mr. Epwin U. Curtis of Boston: Just one word. The committee 
thanks Mr. Adams, is very grateful to Mr. Adams, for having called 
to its attention the question of libraries. We gave this question of 
museums careful and earnest thought. I believe Springfield is the 
only city in the State, and this museum the only museum, which 
would be affected by his amendment. Yet, gentlemen, having helped 
the libraries we think the city of Springfield can make an appropria- 
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tion for her library, and that other library funds can be used for the 
museum. We do not feel like giving up the principle. 

Mr. BoswortH of Springfield: In behalf of the citizens of Spring- 
field and a public library that for fifty years has been well known 
throughout the Union, in behalf of the men, many of whom are dead 
and gone, who have contributed large sums to the museums of that 
library, we are here speaking at this late hour. The entire State 
appropriations in several generations have been but around twenty 
million dollars to all the subjects we are discussing. Private citizens 
in Springfield have given more than ten per cent of that sum to 
the museums of the library upon the faith of a charter that if they 
would give, the city would keep and show. That is all that is re- 
quired. That right is all that is asked. We say that this is a mere 
perfecting amendment, having nothing whatever to do with the great 
principles that are involved here in any way which can militate against 
them, and merely preserves the simple right to the city of Springfield 
to show some two million dollars’ worth of property which has been 
given to a private charity on the faith of a charter which was granted 
long ago. Thatis all there is to it. It seems to me that the committee 
is straining at a very small gnat. We ask for but three words. From 
the mere fact that in the city of Springfield we happen to have men 
who have given very largely, some from their small means, some from 
their large means, there has grown in many respects one of the finest 
libraries in the State. Connected are two or three museums un- 
equalled for their size perhaps in the country, perhaps in the world. 
And yet the committee say that from now on the city of Springfield, 
unless these collections are given to the city in some way which the 
donors who are now dead and gone never intended, shall not extend 
public help toward their exhibition. 

Mr. Lomasnry: If the Convention will pardon me, it is not only 
the city of Springfield that is affected. We have in Boston an art 
museum, and they have been trying for years to get an appropria- 
tion through the Legislature. They were defeated on several occasions. 
They tried to get it for several years, — $50,000 a year was the sum 
petitioned for. And there are other places. Now, there is fo question 
but there are some odds and ends like these that are on the outside 
that are going to be affected somewhat, but codperation will bring 
about the desired result. There is always a way if there is a will to 
overcome these slight differences; but if you let the bars down every- 
thing else will come in. You at once bring up a question about the 
Boston Art Museum and the other museums and a thousand other 
things which you do not realize. I hope the committee’s report will 
be sustained. 

Mr. AnpErson of Newton: I should like to ask the gentleman from 
Springfield (Mr. Bosworth) through you, Mr. Chairman, if the art 
museum is not so closely connected with the library, that the appro- 
priation for the library could be used for the art museum. 

Mr. Boswortu: I would answer the gentleman from Newton (Mr. 
Anderson) that we are advised at the present time that that cannot 
well be done. It is costing the City Library Association to properly 
exhibit these large collections and show them to the public, — and 
there is no teaching connected with them, except through the pub- 
lic schools and other educational institutions, — because of the large 
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effort that is made to show these things and show them wisely, to 
the young people of the town, to the children in the schools, to teach 
all how to use these museums profitably, — it is costing approximately 
$10,000 a year. As I understand it, only about $2,000 annually of 
the funds of the library can be diverted toward that sum of $10,000. 
[Cries of “ Question.”’] 

The amendment moved by Mr. Adams of Springfield was rejected. 
The amendment moved by Mr. Edwin U. Curtis of Boston, — that a new 

draft (See Document No. 338) be substituted, — was adopted; and, accord- 
ingly, the new draft was substituted; and it was voted that the Committee of 
the Whole report to the Convention recommending that the new draft ought to 
be adopted. 

The proposed amendment of the Constitution, as recommended by the Com- 
mittee of the Whole, was considered by the Convention Wednesday, July 25, 
1917, and was ordered to a third reading after a short debate on the question of 
postponement. 

It was next considered Friday, August 10, certain technical changes having 
been made by the committee on Form and Phraseology. 

Mr. Lincoln Bryant of Milton offered the amendment cited at the beginning 
of the chapter. 

Mr. Bryant of Milton: At the time this matter was in the Commit- 
tee of the Whole, I, for one, was not entirely informed as to the nature 
of the obligations that had been undertaken by the Commonwealth 
‘in connection with the Massachusetts Institute of Technology and the 
Worcester Polytechnic Institute, and I have reason to believe that some 
other members of this Convention were not advised as to what the rela- 
tions of the State and those two educational institutions are. 

I desire to say that I have no affiliation with the Massachusetts 
Institute of Technology or with the Worcester Polytechnic Institute. 
I never went to either of them. As far as I know, I have no friends 
going to them now, and I have no relations of any kind, nor, as the 
expression is, do I hold a brief for either of them. But I do hold a 
brief, Mr. President, for the Commonwealth of Massachusetts, by 
virtue of my election to this body, and I cannot let this matter pass 
without saying a few words as to how it looks to me. 

I do not at the present time intend to attempt to argue the main 
question of the sectarian amendment. I merely wish to state this. 
It is a compromise amendment. I think it is hardly necessary to 
argue that. On the one hand it provides that no funds shall be given 

to any sectarian institution; that is the first proposition. The second 
proposition is that no public funds shall be given in aid of any institu- 
tion not under public control. 

These are different and distinct propositions. One-half of the com- 
mittee recommend very strongly the first proposition; but what do 
they say about the second proposition? That it is unimportant. The 
other half of the committee recommend very strongly the second half 
of the proposition. What do they say of the first half? That it 

. makes very little difference. That is the kind of unanimous report 
that we have before us. I intend to make no comment upon it, but 
that is the situation. 

Now, the second part of the amendment provides that no public 
funds shall be devoted to institutions not under the public control; 
and what arguments have been offered us in the discussion of this 
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matter that we can take back to our constituents to explain why we 
have adopted this part of the amendment? The main argument that 
has been offered us on this proposition is that in every single year 
from 1860 to 1916 there have been grants to worthy educational non- 
sectarian, — private, if you will, — institutions, and that up to date 
these grants amount to something like $19,000,000. This money has 
been granted to these institutions, because the Legislature believed 
that it was for the benefit of the Commonwealth so to grant it. If we 
examine the report that was issued by the commission appointed to 
compile information for our Convention, we find that between 1780 
and 1860, there were 172 appropriations made by the Commonwealth 
of Massachusetts to various worthy educational and charitable institu- 
tions. 

That, Mr. President, is the only argument J have heard that has 
been offered as to why we should refuse now to allow that policy to be 
carried on. What does that mean? If it means anything it means 
that the people of Massachusetts, speaking through their Legislature, 
have decreed time and time again their will to appropriate their public 
funds in aid of worthy institutions. Is there any proposition that has 
come or will come before this Convention on which we may hope to 
have a clearer, more definite, better sustained indication of the will of 
the people? Was any Constitutional Convention ever called which, 
with such short debate and with so little consideration, has assumed 
to deny to the people a power which, so long and so consistently, they 
had been exercising? In 1636 four hundred pounds was granted to 
Harvard College to sustain it, and ever since that day the people, in 
every way that they can possibly manifest it, have shown their desire 
to continue that policy. What are we going to say to our constituents 
when they ask us: “Why have you reversed the policy of the Com- 
monwealth of Massachusetts? Who has assumed to barter the will of 
the people, and at what price?”’ 

I am not arguing this proposition. J am merely stating the condi- 
tion that seems to confront us. 

Wisdom and knowledge, as well as virtue, diffused generally among the body of 
the people, being necessary for the preservation of their rights and liberties; and 
as these depend on spreading the opportunities and advantages of education in the 
various parts of the country, and among the different orders of the people, it shall 
be the duty of Legislatures and magistrates, in all future periods of this Common- 
wealth, to cherish the interests of literature and the sciences, and all seminaries of 
them; especially the university at Cambridge, public schools and grammar schools 
in the towns; to encourage private societies and public institutions, rewards and 
immunities, for the promotion of agriculture, arts, sciences, commerce, trades, 
manufactures, and a natural history of the country. 

Is that as true to-day as in 1780, when it was solemnly adopted by a 
Constitutional Convention and by the people? What are we going to 
say to our constituents when they ask us why we have sought to 
repeal that document? The educational institutions of this Common- 
wealth have been pictured to us as seeking something that they ought 
not to have, and we are told of the great sums that they have re- 
ceived as if it were something they ought not to have received, Is 
there any member of this Convention who really believes that they 
have not returned tenfold, yes, a hundredfold, every dollar which 
they have received in those voluntary gifts of the people? Have they 
not rendered to the people of Massachusetts services worth:a hundred- 
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fold every dollar that has been given them to carry on their worthy 
enterprises? 

In 1911, by chapter 78 of the Resolves of that year, the Legislature 
resolved that there should be paid annually to the Massachusetts 
Institute of Technology for the term of ten years the sum of $100,000, 
$1,000,000 in all, provided, first, that the last four payments should be 
conditional on gifts to the amount of $1,000,000 from outside the 
Institute; and, second, that the Institute of Technology should estab- 
lish eighty free scholarships for the boys of Massachusetts. Subse- 
quently, that $1,000,000 was contributed by citizens of Massachusetts, 
by citizens of the United States, by citizens from outside the United 
States, and the eighty free scholarships for boys were established. 

It is not necessary to do more than to state the facts, to show that 
there is at least a strong moral obligation on the part of the Common- 
wealth to carry out the promise which has been made, and on the 
strength of which people all over this country, and outside the coun- 
try, have contributed $1,000,000. Is it too much to say, as was said 
in an editorial in one of the recent papers, that “it would be prepos- 
terous to rest the present duty of the Commonwealth on any technical 
question as to whether the agreement made by the State amounted to 
a legally binding contract”? The moral obligations of the Common- 
wealth are too important to be thrown aside, and there is the strongest 
moral obligation for the Commonwealth of Massachusetts to live up 
to what it has said it will do. 

But assume for a moment that there is a contract here, — and to be 
sure we have the opinions of several of the lawyers in this body that 
there is a contract. Of course everybody here knows, lawyer and lay- 
man alike, what a free opinion is worth. A free opinion is worth just 
what you pay for it. Some people think that no lawyer’s opinion is of 
much value, but a free opinion is at best a mere off-hand opinion. 
There is but one opinion on which you can rely in this matter, and 
that is the opinion of a court of last resort, which, in this case, is the 
United States Supreme Court. That is the only opinion that is of real 
value. But assume, I say, that there is a contract, where does that 
leave the Commonwealth of Massachusetts? It leaves it in the posi- 
tion of a man who refuses to pay his debts until compelled to do so 
in the poor debtor’s court, because there is just one tribunal that can 
compel the Commonwealth of Massachusetts to pay this obligation to 
the Institute of Technology and to the Worcester Polytechnic Insti- 
tute, and that is the court. It means that we are solemnly, advisedly 
and deliberately repudiating the debts of Massachusetts. What a 
storm went over the country in the greenback days, when several 
Congressmen sought to repudiate the obligations of the United States! 
Are we doing anything more or less than repudiating the contract 
which the State has made? No Treasurer of Massachusetts, unless 
he has the decision of a court back of him, will ever dare pay the 
$400,000 still due to the Institute of Technology in the face of this 
direct prohibition of the proposed resolution: 

No grant, appropriation or use of public money, or property, shall be made or 
authorized for . . . any college, infirmary, hospital, institution or undertaking which 
is not under the exclusive control, order and superintendence of public officers. 

What should we say if the Legislature of 1917 had seen fit to repeal 
the chapter 78 of the Resolves of 1911, and had come back home and 
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said: “Yes, we repealed it, but the Massachusetts Institute of Tech- 
nology is protected by the provision of the United States Constitution 
that no State shall impair the obligation of a contract”? What should 
we say of legislators who assumed to do that and thought that their 
constituents would back them up in it? Should we not say that they 
were either knaves or fools, who had bartered the fair name of the 
Commonwealth in return for some consideration as to which the 
citizens of the Commonwealth were not consulted? Are we not as 
jealous of the good name of the Commonwealth as the Legislature? 
And I ask you to read the resolution, and say whether it is not a clear 
and direct repudiation of the debt. If the rights of those two insti- 
tutes are saved under this resolution it is not by virtue of any honesty 
of purpose manifested in it, but because the great Commonwealth of 
Massachusetts will be dragged into court and told: “You shall not 
break your contract.” 

Mr. President, this case will be another Dartmouth College case. 
It is very well to say that the courts will read the debate which takes 
place here, and will assume that the members are sincere in saying 
that they have no intent to take away an honest dollar from anybody. 
That is very well to say. In my opinion, gentlemen, these debates will 
not even be read by the court, because the resolution is perfectly clear 
as it is, and therefore a court cannot go outside of its terms to construe 
into it something which is not there. 

But assuming that some court will read the debates, how will the 
case stand in history? It will stand in history as the Dartmouth 
College case stands, that the Commonwealth of Massachusetts sought 
to take away from two worthy institutions their just and vested rights, 
deliberately and advisedly. Who now knows what debate went on in 
the Legislature of New Hampshire when the statute was passed which 
concerned that college? Who can tell me one word that was said 
then? All we know is that it was sought to deprive Dartmouth 
College of something to which it was entitled. A man is judged, not 
by his protestations, but by his deeds; a Constitutional Convention is 
judged, not by its eloquence, but by its acts; and the great Common- 
wealth of Massachusetts is judged, not by what its public servants 
say, but by what it does. And in this case it is repudiating its con- 
tract as clearly as it ever was attempted to repudiate the debts of the 
United States in the greenback legislation. 

There is another consideration that I want to lay before you, and it 
is this: Are we going to put ourselves in the position of passing a 
resolution which we know to be in part at least unconstitutional? 
That is an extremely dangerous thing to do, and I want to refer to one 
case to illustrate my point. 

In 1907 the Senate and House’ had under consideration an act 
which provided that no seller of any goods or machinery in the Com- 
monwealth should make it a condition that the buyer should purchase 
other goods of him. I hope I make myself clear. No seller of mer- 
chandise or of machinery in the Commonwealth should say to the 
buyer: “I won’t sell this to you unless you will buy certain other 
things of me.” 

The legislators were doubtful about the constitutionality of that act. 
They asked the opinion of the Supreme Judicial Court of Massachu- 
setts. The point on which they were doubtful was this: Whether the 
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act did not impair patent rights which the United States had granted 
as to patented articles. Note that it made no special reference to 
patented articles. The majority of the court thought it did not impair 
rights on patented articles. The minority of the court said it did im- 
pair rights as to patented articles. But they all could have united on 
this proposition, for which authority was cited by the minority: That, 
assuming that it did impair rights as to that comparatively small num- 
ber of articles covered by patents, the whole statute was unconstitu- 
tional. If you will compare the number of patented articles sold in 
the Commonwealth with the number of all other articles sold in the 
Commonwealth you will see how comparatively unimportant the sales 
of patented articles are. But that court would have found, and the 
minority did find, that, because the rights of the owners of this small 
group of articles were impaired, the entire statute, as to all sales, 
would be unconstitutional. 

Where does that leave us, if we pass a resolution which we admit is 
in part unconstitutional, because contrary to the Constitution of the 

“United States? Does it not leave the whole resolution in a very dan- 
gerous position, if we admit that, as referred to one set of circum- 
stances, it is unconstitutional? I do not attempt to prove that in 
argument at this time, because this is not the place for extended legal 
dissertations; but why take that chance when it is unnecessary? 
Now, Mr. President, I believe that the majority of the delegates here 

are entirely sincere in not desiring to do anything that will injure the 
fair name of Massachusetts or will deprive one institution of its just 
dues. But if we are sincere about that why not say so, and why not 
lay the question at rest forever? Is it just to compel the Massachu- 
setts Institute of Technology and the Worcester Polytechnic Institute 
to go to the courts to get what everybody practically admits is their 
due under this statute? The amendment which I have offered does 
not alter the meaning of the wording of the statute one iota; nor is a 
syllable of the resolution as drafted, altered, and no part of the mean- 
ing is affected. If the friends of this resolution want it accepted by 
the people of the Commonwealth of Massachusetts why should they 
seek to pile up against it, when it comes before the people, not only 
the opposition of graduates of the Institute of Technology and of the 
Worcester Polytechnic Institute, — which perhaps somebody will say 
is selfish, — not only that, but the righteous indignation of every fair- 
minded man in the Commonwealth? ye 

Mr. Harr of Cambridge: Will the gentleman kindly read to the 
Convention the text of the statute of Massachusetts constituting the 

- contract? 
Mr. Bryant: I should be very glad to, Mr. President. It is chapter 

78 of the Resolves of 1911, and unless some gentleman asks me to I am 
not going to read the chapter in regard to the Worcester Polytechnic 
Institute, because it is exactly on all fours with the present resolve. 
If the delegate from Worcester (Mr. Washburn) desires to deal with 
that he can deal with it much better than I can. But simply to save 
the time of the Convention I shall not read the chapter relative to the 
Worcester Polytechnic Institute. The other is as follows: 

Resolved, That there shall annually be paid from the treasury of the Common- 
wealth to the Massachusetts Institute of Technology, for the term of ten years, be- 
ginning with the first day of January in the year nineteen hundred and twelve, the 
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sum of one hundred thousand dollars, to be expended under the direction of the cor- 
poration of said Institute for the general purposes of the Institute: Provided, however, 
that the payment for the year nineteen hundred and seventeen and for the four follow- 
ing years shall be conditioned upon the presentation of satisfactory evidence to the 
Governor and Council that the said Massachusetts Institute of Technology has 
received, by bequest or gift from other sources, the sum of one million dollars in 
addition to all the funds held by it on the day of the approval of this resolve. In 
consideration of the said payments and during the continuance thereof, the Massa- 
chusetts Institute of Technology shall maintain eighty free scholarships to be granted 
by the Board of Education to residents, or minor children of residents of Massachu- 
setts who, upon examination conducted under such rules and regulations as the presi- 
dent of the said Institute may prescribe, shall be found to possess the qualifications 
fixed for the admission of students to the Institute. 

Mr. President, we have heard a great deal of talk in this Convention 
about the will of the people. That which you have just heard is the 
voice of the people. And I for one say, let us have done with calling 
on the name of the people if we cannot hear their voice when it speaks 
so clearly and distinctly; if we cannot hear that voice which is so 
sacred, Mr. President, that many members of this assembly think that 
even the Supreme Judicial Court of this Commonwealth should not 
question it, and so great an authority as the honorable district attor- 
ney for the United States in this district thinks that only a two-thirds 
majority of the Supreme Judicial Court should be allowed to question 
it. That is the voice which we have just heard. That is not any 
indefinite expression of some one’s opinion as to this, that and the 
other will of the people, — that is the people’s voice. 

Now, Mr. President, this is an entirely friendly amendment. 
Mr. Morron of Fall River: I should like to ask the gentleman one 

question, Mr. President. Was that act which he has read accepted by 
the Institute of Technology formally or impliedly? 

Mr. Bryant: Mr. President, that act was accepted; there was no 
provision for the formal acceptance by a vote, but it was accepted by 
the Institute of Technology by going around all over the State, and 
all over the United States, and collecting this million dollars, with the 
statement that the good faith and credit of the Commonwealth of 
Massachusetts was behind this resolve to give another million dollars 
to the Institute of Technology. That is the situation that is coming 
right up before the voters when they look at this resolution. Will any 
fair-minded man have anything but indignation that we should try to 
impeach that fair, free gift to the Massachusetts Institute of Tech- 
nology and to the Worcester Polytechnic Institute? 

As I said, Mr. President, this is an entirely friendly amendment. 
It is offered in good faith. It is offered in part, of course, to save the 
rights of a just creditor of the Commonwealth, but it is offered mainly 
to save the good faith of the Commonwealth of Massachusetts. 
[Applause.] 

Mr. Wasuzpurn of Worcester: I should not rise on this occasion ‘to 
address the Convention unless the issue involved, in my opinion, was 
momentous. The issue involved in this proposition is nothing more 
nor less than the good faith of the Commonwealth of Massachusetts. 
There are two amendments pending to effect the same purpose, — one 
which I expected to offer myself, and the other which has been sub- 
mitted by the gentleman from Milton (Mr. Bryant). Each one serves 
the purpose, which is to make certain that neither of the resolves 
upon the statute-books making appropriations for a term of ten 

\ 
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years to these two institutions shall be affected if perchance this anti- 
sectarian amendment is adopted by the Convention and ratified by 
the people at the polls. - 

I am not now discussing any other part of this amendment. The 
amendment of the gentleman from Milton does not affect the funda- 
mental propositions contained in this so-called anti-sectarian amend- 
ment. I am here to make a plain statement, in plain words, as directly 
as I can, to the members of the Convention. 

There is, I take it, nothing dearer to any man here than his own 
personal honor, unless it be the honor of the Commonwealth. What 
are these two resolves of which I speak? In the year 1911 the Massa- 
chusetts Institute of Technology found itself in financial straits, and 
applied to the General Court for aid. In conformity with the practice 
followed for many years, in varying degrees, the General Court re- 
sponded by passing this resolve, chapter 78 of the Resolves of 1911, in 
which, — and I shall not read it, — are contained the following 
stipulations: That there shall be paid annually from the treasury of 
the Commonwealth to the Massachusetts Institute of Technology, for 
the term of ten years, $100,000 a year upon certain conditions. What 
were the conditions? That the Massachusetts Institute of Technology 
should maintain eighty free scholarships, to be awarded by the Board 
of Education. More than this, the act provided that the appropria- 
tion should not continue for a second term of five years unless mean- 
time the Institute added a million dollars to its endowment. That 
condition has been complied with and certified to by the Governor 
and Council. And on what representation were those contributions 
solicited throughout the length and breadth of the land? I hold in my 
hand a letter from President Maclaurin of the Massachusetts Institute 
of Technology, which I will read to the Convention: 

The million dollars obtained by the Institute in order to comply with the con- 
ditions laid down by the Legislature in making a grant in 1911 was obtained from 
benefactors in almost every State in the Union. I had personal interviews or corre- 
spondence with all the larger contributors and in every case was asked what Massa- 
chusetts was doing for Technology, and in every case I referred to the Resolve of 
the Legislature in 1911. Smaller contributions came for the most part from appeals 

~ made by a committee of the alumni association which began its work immediately 
after the Governor signed the resolve of 1911, — a resolve which was made the basis 
of the campaign for funds. 

The conditions were complied with on the part of the Massachusetts 
Institute of Technology. 

The case of the Worcester Polytechnic Institute is on all fours with 
this, excepting that the number of the scholarships and the amounts of 
money involved were different. I myself know of one large personal 
contribution made to enable the Worcester Polytechnic Institute to 
comply with the condition that its endowment should be increased by 
a certain amount, if the appropriations from the State were to be 
continued for the second period of five years. 

Now, what are the conditions? Four years of payment remain for 
the Massachusetts Institute of Technology and five for the Worcester 
Polytechnic Institute, involving in one case $400,000 and in the other 
case $250,000. I mention this part of the case incidentally because 
I am dealing primarily with the fundamental proposition of the good 
faith of the Commonwealth. 

Mr. Powers of Newton: I should like to ask the gentleman from 
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Worcester whether in his opinion the arrangement made between the 
Commonwealth and the Massachusetts Institute of Technology, and 
also the arrangement made between the Commonwealth and the 
Worcester Polytechnic Institute, in his judgment amounted to con- 
tracts? 

Mr. Wasupurn: If myfriend will have patience I will come to that 
feature of the case at once. 

Mr. Powrrs: And there is another question I should like to ask; 
and that is whether, if we pass this resolution, the resolution would 
have the effect of repudiating the contract? In other words, if we 
pass this resolution may it not be that these contracts can still be 
carried out without interfering with the terms of the proposed con- 
tracts, or alleged contracts, made between the Commonwealth and 
these institutions? 

Mr. Wasupurn: I welcome the questions. I was proposing to deal 
with them fully, and I hope satisfactorily. 
When I was interrupted, Mr. President, I was about to say that the 

suggestion is made: “ Why, this is a contract.” It may be a contract 
or it may not. I am quite certain that if it were made between two 
individuals, members of this Convention, it would be a contract. 
But this is the precise way in which this matter will proceed. Suppose 
this anti-sectarian amendment is adopted by the Convention and is 
approved by the people at the polls. Next year when the legislative 
committee comes to make its appropriation of $100,000 for the Massa- 
chusetts Institute of Technology and $50,000 for the Worcester Poly- 
technic Institute, some one will say, — very properly perhaps: “You 
cannot make those appropriations because the constitutional amend- 
ment prevents it.’ Then some one says in reply: “Ah, but this is a 
contract.” Then some third person asks: “How do you know it is a 
contract?”’ And then a fourth person on the committee is certain to 
ask: “Haven’t we a right under the Constitution to ask for the 
opinion of the Supreme Judicial Court of Massachusetts?” And they 
ask for the opinion of the Supreme Judicial Court of Massachusetts; 
and the court, I hope and believe, would sustain it as a contract. 
But the court might say: “One Legislature cannot bind the next one; 
this is not a contract, although the consideration has been given.” 
There would then be nothing left but a moral obligation, and the 
Legislature is in no condition to fulfil moral obligations in face of a 

* constitutional amendment inhibiting any action. 
Of course it is my contention that this is a contract; but I see no 

reason why, if any one expresses doubt, there should. be any objection 
in any quarter to removing it. I do not ask to have the claims of 
these institutions made any stronger than they are, but I appeal to this 
Convention here assembled not in any way to weaken the obligation, 
and not.to make it impossible for the Commonwealth to carry out an 
arrangement into which it has deliberately entered. 

Does some one devoted to form rise and say: “Oh, a saving clause 
of this sort should not be appended to a constitutional amendment’’? 
My reply is that in Massachusetts in times past substance has been 
regarded rather than form; and if this amendment, or any other that 
serves a like purpose, is adopted, it will be to the credit of the Con- 
vention and to the glory of Massachusetts that it is made clear that 
this Convention has favored no resolution, has taken no action, that 
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fens weaken and perhaps destroy a sacred obligation of the Common- 
wealth. 

Mr. Lomasney of Boston: It is with some diffidence that I rise to 
answer the arguments of these two lawyers, but the gentleman who 
has just. taken his seat has distinctly stated that he believes this is a 
contract. He has stated that, and he believes it. Then is he afraid 
to trust our Supreme Judicial Court, or the Supreme Court of the Na- 
tion, to justly carry out the provisions of a sacred contract? I wonder 
if he is. But, Mr. President, of course he is not. 

Now, he says he is simply asking to leave it as it is. Let us read 
his amendment and see what it says, page 2 of the calendar: 

Mr. Washburn of Worcester gives notice that he will move that the resolution be 
amended by adding the following: ‘‘ Nothing in this amendment shall in any way 
affect Chapter 78 of the Acts and Resolves of 1911, being a Resolve in favor of the 
Massachusetts Institute of Technology, and Chapter 87 of the Acts and Resolves of 
1912, being a Resolve in favor of the Worcester Polytechnic Institute.” 

What do the words “in any way”? mean? Do they mean that there- 
‘after, after this term is up, the Legislature can again appropriate 
$100,000 more for ten years? What is the meaning of these words 
“in any way”? Why, Mr. President, he says he does not want to help 
or hurt the proposition; he wants to have it stand. I submit to you, 
Mr. President, and to the lawyers of this Convention, and to the 
business men of this Convention, — and I will not make any reflec- 
tions upon him, he is a business man, — if he would be justified, after 
a contract was signed and sealed, in adding anything to it, or would 
he expect it to stand as it stood when signed and sealed? That is the 
way business men do. That is the way every sensible man does. 

They talk about the moral obligations of the Commonwealth. No 
one would question the moral obligations of the Commonwealth. 
Who started the Massachusetts Institute of Technology? The Com- 
monwealth of Massachusetts gave them land on the Back Bay valued 
at $323,000, away back in 1863. That land to-day is worth $1,500,000 
on the assessors’ books, — from $323,000 to $1,500,000 is quite an 
increase and they have been in the Land Court and the Supreme 
Judicial Court trying to enforce rights not allowed by their title. 

But let us see about the moral obligations. When they secured that 
grant there was a certain charter passed, in 1861. In 1863 they came 
before the Legislature and were relieved by chapter 226 of two sections 
of that act, — two sections, 8 and 9. I am not going to take the time 

‘to read them. And, Mr. President, I have here the figures, beginning 
' with 1863, when they were given this land, then valued at $323,000, 
down to 1916, when the total they had received out of the Common- 
wealth of Massachusetts was $1,766,644.66. That is what the Com- 
monwealth of Massachusetts has done for this institution, and who 
can question what Massachusetts intends to do? Of course the State 
intends to be fair. Is not that proven by what it has done? Who 
would think, what business man, what lawyer, if a person came to his 
rescue in business for fifty years, supplying him — 

Mr. Wasuzurn: I should like to ask Mr. Lomasney, who is versed 
in legislative ways, this simple question; and before I ask it I want to 
say to him that he is the first man with whom I ever came in contact 
who has suggested that the Supreme Judicial Court of Massachusetts 
and the Supreme Court of the United States were likely to follow any 
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opinion that I might express. [Laughter.] The question that I ask 
the gentleman in the third division is this: When next winter rolls 
round and the Legislature is convened and the committee on Ways 
and Means takes up the matter of continuing this annual appropria- 
tion, and some one raises the question that the appropriation cannot 
be made because of this constitutional amendment and the advice of 
the Supreme Judicial Court is asked, and the Supreme Judicial Court 
says that it is not a contract, let me ask the gentleman how the Legis- 
lature under those circumstances can make any further appropriation 
whatever to either of these institutions? 

Mr. Lomasnty: Why, Mr. President, the gentleman says it is a 
contract. He says he knows it is a contract and it was drawn by skil- 
ful lawyers for that purpose, and who can question that if it is a con- 
tract the Supreme Judicial Court will say so? That is what I said. 
He was asked the question by the gentleman from Newton (Mr. 
Powers) if he claimed it was a contract, and he said he did, and that 
he believed it was, but he said: “ We want to be sure.’”? Now here is 
a paper signed and sealed. Suppose you have a deed of a piece of 
property; it is on record and there is some question coming to trial 
affecting the title; what do you do when the question is before the 
court? Put some other statement on record to affect it? Of course 
you do not. 

Now, Mr. President, that is the trouble and that has been the 
trouble all the way through. I have read his amendment. Hear what 
his amendment is. It states: “shall in any way” .... Now, I am 
not going to ask any question of him, but it seems to me that those 
words “shall in any way” after these five years are over might justify 
people saying in the Legislature that this constitutional amendment 
did not at all affect the Massachusetts Institute of Technology. 

Mr. Wasusurn: I am greatly obliged to the gentleman for so cour- 
teously yielding, but if he finds so much to criticize in my amendment 
I want to ask him if he understands that that amendment is not be- 
fore the Convention. 

Mr. Lomasngy: Does the gentleman now give notice that he will 
not move it? If he does I will not discuss it. It is on the calendar. 
[Applause.] So you see where I stand. Lawyer-like again, Mr. Presi- 
dent, you see, he is playing with us on this matter, a pussy-cat in the 
corner. [Laughter.] Mr. President, I would not violate the moral 
obligation of Massachusetts for my life, nor would any other man 
in this Convention. [Applause.] But see where the other side of 
this argument would take us. He would have Massachusetts stop, 
do nothing here on this great question after the people elected us, 
and when the question of principle is involved, because that is the 
question, — the principle involved, — he would have us stop, do noth- 
ing and wait five years. Is that efficient government? Is that the 
kind of government they are teaching in this institution that he so 
ably represents, that this great State should stop its Constitutional 
Convention, should pause, do nothing, because forsooth they have an 
amendment, a kind of extending amendment? I do not think it is. 

Now, Mr. President and gentlemen of the Convention, I do not 
like to go into this question in all its detail and state why this ques- 
tion is before us. I had no objection to these grants, I voted for 
them, and, Mr. President, I am not going to attack any of the insti- 
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tutions at all. But when the charitable institutions of the Common- 
wealth have come forward, and said gladly: ‘“ We will yield and com- 
ply with the enlightened sentiments of the State to-day and refrain 
from taking these public funds,” it seems to me, Mr. President, that 
these gentlemen who represent these two institutions of higher learn- 
ing in Massachusetts should recognize that they are not little tin 
gods any more than any one else. 

Mr. President, there never was any trouble in the Convention of 
1853 in dealing with the schools for the masses of the people. They 
very readily took care to make clear what they meant by common 
schools and they defined them as the schools for the masses. Then 
the trouble came because the classes wanted to tax the masses for 
their higher institutions of learning and control them to a certain 
extent, thereby going back to the old principle for which our Revolu- 
tion was fought, — no taxation without representation. ‘That is the 
one great principle here. We never had any trouble about our com- 
mon schools. And now, Mr. President, pretty nearly every other 
trouble is cleaned up except with reference to these two institutions. 
And, without reflecting on the gentleman, in a way I intimated in 
the Committee of the Whole when this was under discussion before, 
how they worked, not improperly, to win their case. What man in 
this Convention now can stand up and say, unless he is kind of a 
holy man, that somebody has not met him in some way or other and 
said he was shocked to know that great injustice was being done by 
the noble Commonwealth of Massachusetts to the Massachusetts In- 
stitute of Technology or to the Worcester Polytechnic Institute; and he 
hoped for the good name of the old Bay State we should not break 
our contracts; we should stand by our moral obligations! You all 
know how hard it is to resist those men. But, Mr. President, there 
is more than the Institute involved in this matter. If it was only the 
Institute it would be another question. It is the principle that is at 
stake. How are you.going to face the people of my faith and race, 
who for years have been supporting parochial schools for the children 
of the masses because of their conscientious obligations as they see 
them, when you take out of the public funds this money for educa- 
tion for the classes? 

There is no question that this institution has done a great deal of 
work; there is no question that both institutions have done a great deal 
of good work. But have the students who have graduated from those 
institutions had any regard for the State that has done so much for 
them? Massachusetts started them on their way and gave them the 
land and that start enabled them to go forward. What is $100,000 
to those graduates for five years, — $100,000 a year, $500,000, — 
when a principle like this is at stake, when Massachusetts is to have 
one kind of legislation for all, equal rights and equal opportunity for 
all? That is the principle here. Then why should these institutions 
come in and ask to be relieved? 

Now, then, the second — 
Mr. Ricuarpson of Newton: If it is a fair question I should like to 

ask the member from Boston in the third division whether, if the anti- 
sectarian amendment passes in the present form, when this subject 
comes up in the Legislature next year he will cast his vote and use 
his well-known influence in favor of a continuation of the grants of 
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money during this term to the Massachusetts Institute of Technology 
and to the Worcester Polytechnic Institute? 

Mr. Lomasnry: I never make any promises like that. [Laughter.] 
How could the gentleman expect me, if the court says this was not a 
legal contract, to break my oath of office and fight and vote for it, if I 
am here? _ But you cannot tell who will be here, — who will be dead 
or who will be alive. Is the gentleman satisfied with that answer? 
[Laughter. ] 

Now, Mr. President, what was the attitude of another distinguished 
son of Massachusetts, the gentleman from the Back Bay, Mr. Park- 
man? Speaking for an institution that is ministering to the suffering, 
to the blind that they may see, to the deaf that they may hear, what 
was his attitude? They were giving up $50,000 a year, and, Mr. Presi- 
dent, they were helping the masses, the children of the masses, restoring 
the sight to eyes which had been darkened. He said: “We recognize 
the principle in this matter. We recognize the principle in this resolu- 
tion. We want Massachusetts to be one united State”; and he said: 
“We will ask no more State aid.” 
Now with due regard for every one, would not these gentlemen stand 

higher in the public estimation if they took the same stand? They 
cannot plead, Mr. President, that they have not the means, because 
we have given them $1,766,644.66 in cash besides the land. 

Mr. Wasnsurn: I have heard it said that the Massachusetts Insti- 
tute of Technology has now an abundant income. I telephoned the 
treasurer yesterday and he told me that he was borrowing money now 
to pay running expenses, and further than that I may add that the 
demands of the war are so likely to deplete the rolls of scholars that 
the income from tuition is likely to be seriously interfered with. I do 
not like to suggest these collateral questions, but I must, — and I 
acknowledge the courtesy of the gentleman in the third division 
(Mr. Lomasney), —I must see, as far as I can, that the Convention 
receives a correct impression of the facts. 

Mr. Lomasnzry: I also am familiar by reading the papers with the 
fact that there is a probability if not a certainty that they will get the 
revenue from the McKay millions. Where will they be then? Mr. 
President, there are these great men whom they have turned out, 
these men who are doing the work they are doing every day, who, 
because of that education, are not compelled to work in the mills, not 
to be stenographers, not to be lawyers, but maybe electrical engineers, 
and at the head of those great industries and activities that produce 
millions because of their brains. What one of those men is not going 
to be grateful to his mother, the Massachusetts Institute of Tech- 
nology, that nursed him in his youth, that gave him his education? 
Why, you know, sir, that the reason they do not get the McKay 
millions at once is because of the rivalry between the two institutions, 
that the Technology boys say: “We don’t want another institution to 
take us in; where would we be? We stand for the M. I. T.” That is 
the reason that they are working every day to keep their institution 
alive with their contributions, because Massachusetts boys in my 
opinion are not ungrateful, and there is no graduate of that institution 
in my opinion who would not fight if the integrity of the institution 
was attacked. And if you put it up to them in this light: “It was a 
case of principle, we all had to yield something, we all were giving 
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something for the common good,” I think their sense of patriotism 
would cause them to rise and say: “We will contribute the $100,000 
a year.” Five hundred thousand dollars, I think, is the total. If they 
did not, Mr. President, I should be compelled to say against my will 
that they are somewhat ungrateful. But I am not going to charge 
them with that now. 

Now, Mr. President, the other gentleman’s amendment. [Referring 
to the amendment proposed by Mr. Bryant of Milton.] He says: 
“Provided that nothing herein contained shall prevent the appropria- 
tion... .” And he wants us to believe that he is not changing the 
contract. Js not that a change of the contract? “ Nothing herein con- 
tained shall prevent the appropriation and payment. .. .” Is not that 
a change of the contract? I am no lawyer, but it does not take much 
knowledge of law to see that that changes the entire question. Of 
course it changes the entire question. You cannot, Mr. President, — 
well, just a second; I hate to read from these books, but law is law. 
{Laughter.] The 1917 Manual, page 11, Constitution of the United 
States, Article I, Section 10 says: 

No State shall pass any law impairing the obligation of contracts. 

Do you want any better law than that? “Shall not pass any law 
impairing the obligation of contracts.”’ What does he want to substi- 
tute? That the Massachusetts Legislature, —let me get the exact 
words: 

Provided that nothing herein contained shall prevent the appropriation and pay- 
ment to the Massachusetts Institute of Technology. .. . 

Is not that a lawyer’s contract, all written his own way? Has he 
any regard for the straight question there? Of course he has not. 
There is the straight law. No State shall pass any law “impairing the 
obligation of contracts.” The Constitution of the United States does 
not allow you to do it. If you wanted to do it you could not do it. 
Their rights are safe. What is the danger, Mr. President? Let them 
go to the Legislature, ask them and put it up to them. It is an 
important question, Mr. President. It ought to be settled. And 
mind you, Mr. President, the gentleman from Worcester says he is 
satisfied it is a contract. The United States Constitution says you 
cannot pass a Jaw impairing a contract. Then what are they here for? 
They are trying to get another twist on the rope, trying to get another 
twist of the halter to be surer. Of course you must defeat the amend- 
ment of the gentleman from Milton (Mr. Bryant) which says “you 
shall not prevent them,’’ and also the other amendment which says 
“shall in any way” — both trying to do the same thing; only the 
gentleman from Worcester (Mr. Washburn) goes further, because 
I believe under his amendment they could come in at the end of the 
five years and have an even chance for asking some more of the 
people’s money. 

Now, Mr. President, I hope I have not taken up too much time, but 
here is what the figures show: The figures show that this Massachu- 

_ setts Institute of Technology, as I said, has received $1,766,644.66 of 
the public money of Massachusetts. Now that is a nice sum of money. 
The Worcester Polytechnic Institute has received $575,000. Now, 
Mr. President, our direct debt is about $30,500,000. We have paid to 
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these two institutions a couple of millions. That is going some. Mr. 
President, there is a principle at stake now. I claim that in view of 
the present situation in Massachusetts the gentlemen representing 
these two institutions should be fair; they should rise to the occasion 
and say: “We recognize the condition. We believe we have a con- 
tract. We will do nothing to stop the passage of this amendment and 
we will leave our case to the courts.”’ Because, Mr. President, they 
drew, mind you, this resolve. themselves. They came before the 
Legislature with a petition. The Legislature did not send for them. 
They came to the Legislature with a petition. They drew the resolve, 
they made the form, they presented it, they submitted the facts and 
the Legislature took their resolve and passed it in the form as they 
gave it. 

I submit, Mr. President, with all due regard for the legal side of 
this question, with all due regard for the moral side of this question, — 
because, it is very easy to use the words “moral obligation” with 
other men’s money, — you have a right to pay your moral obligations 
with your own money, but you should go slow when you pay moral 
obligations with the people’s money. You should treat the people’s 
money just the same as you should the money of a trust estate, because 
in a sense you are trustees, and what man having a trust estate could 
put down on his return: “I paid out $20,000 for a moral obligation”? 
I question if the men in this Convention who handle large properties 
or lawyers who direct them would justify that. We should treat this 
case just the same and no differently between the State and these in- 
stitutions as between man and man, because man to man all joined 
together is the State. And I say, Mr. President, that the amendments 
offered by the gentleman from Milton (Mr. Bryant) and the gentleman 
from Worcester (Mr. Washburn) go further than they claim they do. 
They absolutely take the stand that these institutions shall be exempted 
from this amendment, and that is why I say the amendments should not 
prevail. [Applause.] 

Mr. Frixer of Northampton: It is furthest from my mind to inter- 
ject any arguments against this resolution at the present time for the 
purpose of delay and it is only after due deliberate and careful con- 
sideration of this most important matter that I have decided: to vote 
against the proposition contained in the so-called Curtis resolution. 
It probably will make no difference in the vote of this Convention as 
to whether or not I am so opposed, and it possibly may seem pre- 
sumptuous on my part to enter my objections as against the argu- 
ments of such able and conscientious gentlemen who here so elo- 
quently and clearly set forth their reasons why this Convention should 
pass this resolution to be submitted to the people for their approval as 
an amendment to the Constitution. But, sir, it is my privilege as a 
member of this Convention, representing the Second Congressional 
District, to present my reasons for taking issue with them on this most 
important resolution. .I am more proud to-day to represent that 
district after hearing the eloquent and able remarks on the initiative 
and referendum made by my friend, a member of our delegation, in the 
third division, Mr. Churchill of Amherst. I believe, Mr. President 
and gentlemen, that our people of western Massachusetts are willing 
to pay him a tribute and I extend to him not only my own congratu- 
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lations but the congratulations of the people of western Massachusetts. 
It is a great honor and privilege to sit in this Convention among so 
many distinguished men. 

It is also a very great responsibility which one carries. For not 
only must one keep pace if possible with the distinguished gentlemen, 
but one must be able also to decide, as a representative of the people, 
what he thinks is best for them in the way of amendment to the Con- 
stitution for their approval or disapproval by popular vote, — and 
there comes the great test. 

I have listened with great care to what the distinguished gentlemen 
have said in regard to this matter and at no time have I heard from 
the lips of any one of them that there had been or has been any abuse 
of privilege under the Constitution, as it now stands, in the way of 
reckless and careless expenditure of moneys given by the Legislature 
to educational or charitable institutions which have received these 
benefits. They say that some $15,000,000 have been appropriated by 
the Legislature for such purposes, — what of that? Has one cent been 
expended carelessly or recklessly? I ask the Convention this question. 
If the answer is in the negative, then it seems to me that the system 
is not wrong and although millions have been spent, the results have 
been commensurate with the benefaction. But they say, although they 
do not begrudge the money and that none has been expended reck- 
lessly or carelessly, they are afraid that certain sectarian institutions 
will make a raid upon the public treasury and swamp the Legislature 
with requests for aid for their separate institutions. 

I believe in a representative democracy and the Legislature as a fair 
and honest representation of the people. Some people harp upon and 
criticize its action, and some people say it is subject to prejudice 
and narrow-mindedness and that it lacks discretion; but I do not be+ 
lieve this. Great questions have been settled fairly and on the merits of 
the case. Can it be shown that in this case the Legislature has betrayed 
its trust? If the only reason for the passage of this resolution is that 
we are afraid of a raid on the public treasury through vote of the 
Legislature, I submit that this Convention should not give it a serious 
thought. Let us meet the issue fairly and squarely and not make any 
compromise. It is no question for compromise, and if the learned 
gentlemen think that the people will support such a compromise as is 
offered, I\submit that they may be mistaken in their views. 

Generally speaking, it will affect numberless institutions through- 
out the Commonwealth, which have been receiving aid and doing an 
infinite amount of good. Do you wish to cripple these institutions 
just because you are afraid some particular sect or creed is going to 
ask for aid? If they ask for it and are worthy, extend the hand of 
the Good Samaritan for the purpose of helping worthy persons who 
are in need and distress along the stony path of life. It makes no 
difference to me whether these institutions have my way of religious 
belief or not. I believe all religions do good. If you did not have 
them you would have to create a military power greater than Ger- 
many to-day (and God grant that such a thing never will happen). 
These institutions depend upon the aid and protection of this Com- 
monwealth. This Commonwealth had inculcated into the minds of 
its people that these institutions would be fostered and protected for- 
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ever. Do not cripple them now by withdrawing assistance. Many 
will have to close the doors of education and charity if you do. If 
ever we needed their help, it is to-day. 

Speaking for my constituency, which includes many cities and 
towns which have these institutions, I humbly submit that they are 
opposed to this resolution because of the adverse results. Particularly 
speaking, Northampton, my home city, would be hard hit if this reso- 
lution passes. Smith’s Agricultural School, a vocational school, may 
come under it. I will not say that it does, but a sentence, word, or 
even punctuation, might deprive this great institution of over $15,000 
of State and city money. Deerfield Academy, Hopkins Academy of 
Hadley, Springfield Museum, The Farm Bureau just established in all 
four western counties, and others too numerous to mention. Think 
twice before you vote for this resolution. Let your good judgment 
prevail. Cast aside all prejudice and rancor, all narrow-mindedness 
as far as religion is concerned, and leave it to your Legislature under 
the Constitution as it now stands to use discretion and good judgment 
in giving funds to aid institutions which come under this resolution, 
of whatsoever religion or charity they may represent. 

Mr. President, I trust this resolution will be rejected, and that the 
Convention will take these remarks in the spirit in which they are 
offered, with the assurance that I have at heart only the best interests 
and welfare of the Commonwealth of Massachusetts. [Applause.] 

Mr. Brackerr of Arlington: Mr. President [applause], — I had no 
idea that this subject was coming up to-day and am therefore poorly 
prepared to speak upon it, as I intended to do when it was reached. 
My remarks accordingly will have to be impromptu. 

I am in favor of the amendment offered by the gentleman from 
Milton (Mr. Bryant). If we do not adopt it we are liable to raise 
dificult questions, which we ought to avoid. What is the effect of 
a constitutional amendment upon a valid law already passed? We 
can, of course, by an amendment regulate future legislation. We can 
say what the Legislature may do or what it shall not do hereafter, 
but can we by a constitutional amendment annul a law which the 
Legislature had the constitutional right to enact at the time it enacted 
it and under which rights have arisen which would be affected by such 
an amendment? Such questions should be prevented, if possible, and 
to prevent them in this case we should adopt the amendment of the 
gentleman from Milton. 

I do not support that amendment in any spirit of favoritism to the 
institutions to which it relates. I have no connection with them. The 
payments to them which have been authorized should not be regarded 
in any sense as charities. These two institutions are doing a great 
work and one which is of the highest importance to our industries and 
hence are entitled to our favorable consideration. In this connection 
consider for a moment the industrial condition of Massachusetts. We 
are losing, and to a large extent already have lost, that supremacy in 
manufacturing which the Commonwealth formerly enjoyed. At the 
south cotton mills are increasing, being built up largely with Massa- 
chusetts capital, and are entering into competition with our own fac- 
tories in the cotton industry. In this competition they have certain 
advantages over us on account of their location. They are nearer 
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where the raw material is produced, nearer the coal mines, and there- 
fore the expense’for transportation of raw material and coal is less 
than that which the manufacturers of Massachusetts have to bear. 
The cost of production accordingly being less, they can sell their prod- 
ucts at a lower price, which of course gives them ‘an advantage. 

Now, what is Massachusetts to do to offset this advantage? The 
effort should be made to produce by the greater technical skill of our 
people a class of fabrics which will bear the same relation to those 
made in other States which imported fabrics bear to home-made. 
You know that imported goods always command a higher price than 
domestic. Why is this? It is because of their superior quality, due 
to the greater technical skill of those engaged in their manufacture. 
And one of the industrial aims of Massachusetts should be to so edu- 
cate her people that our manufactured products shall be as superior 
in quality to those of other States as foreign goods are to those made 
at home, so that by reason of that superiority they can be sold to 
people who want the best and will pay a higher price for fabrics bear- 
ing the stamp “made in Massachusetts” than for those made else- 
where. Ask any intelligent manufacturer of the Commonwealth as 
to his opinion of the work in this direction which is being done by 
these two institutions and he will tell you that it is of the greatest 
value to the industries of Massachusetts in providing that needed edu- 
cation. For these reasons we should be very careful, in acting upon 
the resolution before us, not to do anything which in any way will 
narrow the scope or lessen the efficiency of that work and thereby 
impair the industries which we all are interested in promoting. 
[Applause.] 

Mr. Boyden of Deerfield moved the amendment cited at the beginning of the 
chapter, 

Mr. Cuiapp of Lexington: I ask the Convention to give me, as a 
sincere advocate of the main principle of the Curtis amendment, an 
opportunity to go on record as in favor of the proviso embodied in the 
amendment moved by the delegate from Milton (Mr. Bryant). I want 
particularly to have the gentleman from Boston in the third division 
(Mr. Lomasney) hear the reason which I give. My relations with 
him and with the chairman of this committee (Mr. Edwin U. Curtis) 
have been very pleasant and each one of them will tell you that from 
the beginning I have earnestly supported the broad principles of their 
amendment; so that in what I say I speak as one in harmony with 
their general ideas. 
Now the gentleman from Boston in the third division said the other 

day that if we once begin to let down the bars there is no knowing 
where we will end. That is a perfectly just statement so far as it 
relates to any exception that is intended to be permanent in its 
operation. Such is the nature of the exception moved by the delegate 
from Deerfield (Mr. Boyden), and therefore I shall oppose the adop- 
tion of that and I shall stand firm with the committee in its desire, — 
in its purpose, — to defeat all amendments which operate as perma- 
nent exceptions to the broad principles of the resolution. But such is 
not the fact with regard to the amendment to which I am speaking. 
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The delegate from Boston says that there is a principle involved here. 
Would it not be a more accurate statement, gentlemen of the Conven- 
tion, to say that there are two principles involved here side by side? 
Now what are those principles? On the one hand-it is the principle of 
the amendment itself, to prohibit hereafter the use of public funds for 
private purposes; but alongside that question, if you please, there is 
involved also the principle of the Commonwealth’s standing by its 
agreement. Now I do not care whether that with which we are deal- 
ing is a contract protected by the United States Constitution or 
whether it is not. The result, in either case, would be the same, so far 
as my vote on this question is concerned. In the commercial world 
we have what we term as “ gentlemen’s agreements.’ Now, sir, this is 
at least a gentlemen’s agreement. I am inclined to think myself that 
it is doubtful whether what has taken place between the Common- 
wealth and the Massachusetts Institute of Technology constitutes .a 
binding contract; but as I say, it is at least-a gentlemen’s agreement 
and creates a moral obligation. Therefore the gentleman from Boston 
in the third division (Mr. Lomasney) should understand, and we should 
all understand, that there are two principles involved here side by 
side: On the one hand, the broad principle of the amendment; on the 
other hand, the question whether the Commonwealth shall stand by its 
moral obligations. And for that reason, Mr. President and gentlemen, 
I hope that we shall vote in favor of this proviso, which, as I have 
said, is not in its nature permanent; it is simply to go on two or three 
years, for a few years, until the obligation is performed, and then we 
shall come permanently under the operation of this great new princi- 
ple which this amendment seeks to place in the fundamental law of 
the Commonwealth. 

Mr. Morton of Fall River moved the amendment cited at the beginning of 
the chapter. 

Mr. Pintispury of Wellesley: Let me ask my distinguished friend 
from Fall River whether he would accept, as a modification of his 
amendment, the substitution of the word “obligations” for a word 
“contract.” 

Mr. Morton: Mr. President, I accept the modification duppeaeea 
by my distinguished friend from Wellesley. 

Mr. Swie of Taunton: I should like to amend that by placing the 
word “legal” before the word “ obligations.” 

Mr. Epwin U. Curtis of Boston: If the gentleman from Fall River 
will accept the word “legal” before “obligations,” the committee on 
Bill Wes is very glad indeed to accept his amendment. [Ap- 
plause. 

Mr. Morton: I do not know, Mr. President, whether you understood 
me to accept, as I intended to, the introduction of the word “legal”’, 
— “legal obligations.” 

ae George of Haverhill moved the amendment cited at the beginning of the 
chapter. 

Mr. Bryant: I know that the amendment offered by the gentle- 
man from Fall River, as amended, is intended to accomplish exactly 
what I have intended to accomplish, but my only objection to it is 
that it still leaves the question open; it has to be proved in the courts 
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as to whether there is a contract or not; it still obliges these institu- 
tions to go possibly to the Supreme Court of the United States to 
obtain their rights under this amendment. Consequently there is the 
consideration that if this is not a legal contract it is nevertheless in 
the nature of a moral obligation. I am inclined, Mr. President, to 
accept the amendment. [Applause.] I have offered this mainly and 
almost entirely to protect the good faith of the Commonwealth of 
Massachusetts, and as it seems to be the opinion of gentlemen for 
whose opinion I have great respect that this does accomplish the 
purpose which I have been aiming at, I will give notice, Mr. Presi- 

' dent, that I am happy to accept the amendment. [Applause.] 

Mr. Bryant withdrew his amendment. 

Mr. Bennett of Saugus: I should like a little better understanding 
of this matter. It seemed to me the good faith of Massachusetts was 
enlisted in a way, where we were doubtful whether it was a contract 
or whether it was a moral obligation, or, as the gentleman in the 
first division (Mr. Clapp) has said, a gentlemen’s agreement. Now, 
we still are in doubt as to whether it is a contract or whether it is 
what he calls a gentlemen’s agreement. I rejoiced when Mr. Pillsbury 
made the substitution “obligations’’, and it seemed to me that meant 
the whole case. Why not leave it “obligations”? Then somebody 
makes a motion to amend by putting in the word “legal”. Well, 
now, do they not get it right back into a contract again? “Legal obli- 
gation”; a contract! Is a legal obligation anything but a contract? 
Well, Mr. President, I do not think we ought to have that amendment 
“legal”, It is an obligation. The good faith of the Commonwealth is 
pledged, but none of us seems to know whether it is a contract or not. 
Tf it is not a contract, then the Massachusetts Institute of Technology 
does not get the money, and the good faith of the Commonwealth 
of Massachusetts is impugned all over the United States. I may be 
wrong. I have not an exact knowledge as to the force of the expression 
“legal obligation’’, but it does seem to me that we are simply putting. 
this right back where the gentleman from Boston in the third division 
(Mr. Lomasney) had it in the first place, and we are not giving any- 
thing that the gentlemen are asking for in this amendment. I do not 
know as I understand it. I would like to understand it better, per- 
haps, but jas I do understand it we are giving up the whole case ab- 
solutely if we put in that word “legal”’. 

Mr. Lomasney moved that the resolution be amended by inserting before the 
word “agents”, at [G], the word “public”. 

Mr. Anprerson of Newton: I wish to offer three amendments in 
one. They are perfecting amendments, offered by the committee. I 

’ move to insert in line 22, after the words “institution of learning,” 
at [B], the words “, whether under public control or otherwise,” ; to 
insert in line 24, after the words “any other school,” at [C], the words 
“or any”; and to insert in line 25, after the words “which is not”, 
at [F], the words “publicly owned and”. 

Mr. Sanrorp Bares of Boston: I desire to have an expression of 
‘the opinion of this Convention on the question as to whether they 
want the “legal” before the word “obligations”. I therefore move, 
Mr. President, to amend this amended amendment, if it is in order, 
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by striking out the word “legal.” I think, Mr. President and gentle- 
men, that the position of the gentleman from Saugus (Mr. Bennett) 
is absolutely right. _We might as well do nothing in this amendment 
as put in the words in the way this amendment reads. If there is a 
contract the Supreme Court of the United States will uphold it; if 
there is no legal obligation then it will do absolutely no good to put 
those words in there. If the Commonwealth to-day desires to act 
in good faith and stand by its obligations let us show it; _if not, let 
us not put in these highfalutin words about having the Common- 
wealth stand by its legal obligations. If there is one word that has an 
empty and hollow sound it is the word “legal.’’ Let us not be put 
in the position of a Shylock, who always proposes to stand by the 
legal terms of his bond. If we mean anything else, let us say it; if 
we do not, let us have a distinct understanding as to what we do mean. 
I therefore move that the word “legal” be stricken out. 

Mr. WasHBuRN: The amendment suggested by the gentleman from 
Fall River (Mr. Morton) does not effect the purpose which I believe 
the majority of this Convention has in mind. I believe that a major- 
ity of this Convention is disposed to put the good faith of the Com- 
monwealth beyond question, and, as I tried to point out in what I said 
a few moments ago, while I believe that this arrangement amounts to 
a contract with these two institutions, if, perchance, the Supreme 
Judicial Court should declare that it is not a contract, then I want to 
see the Legislature in position to carry out the moral obligation. For 
those reasons I am in favor of striking out the word “legal.” 

Mr. Brackett: I entirely concur, with the last two speakers in 
striking out this word “legal.’”’ The suggestion of the gentleman from 
Wellesley that we put in that simple word “ obligations,” leaves it just 
where it should be left. Massachusetts should stand by its obligations, 
whether legal or moral. , 

Mr. Swie: The position of the committee on Bill of Rights in this 
matter does not need to be expounded with any debate or any flights 
of oratory. It isa very clear proposition. This Convention saw fit to 
refer this matter to the committee on Bill of Rights for their delibera- 
tion, and for days and days and days they gave their best thoughts 
and their best ability to the consideration of this proposition. The 
arguments that have been advanced here in regard to the two schools 
of technology were advanced before the committee, so that it is no new 
matter to them. And yet this committee, made up, as I contend, of 
men who had the good faith and honor and reputation and moral well- 
being of this Commonwealth at heart fully as much as any other mem- 
bers of this Convention, after due deliberation thought it was time to 
enunciate the principle that no public money should be given to any 
institution unless it was under, public control, through public officers 
and public servants, and so they brought into this Convention the 
resolution that is under your consideration. Now, the very gentlemen 
who are advocating these amendments to exempt these schools do not 
find any fault with our general proposition; in fact, so far as I can 
learn, they favor it; but they want to make an exception, and they 
claim that while, to be sure, it is a contract, yet to make assurance 
doubly sure that they get the money that they want they ask you to 
make an exception in their favor, putting it on the ground of morals. 
No one would go any further than I for the morals of any case or of 

‘ 
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any matter. But how about the morals of those other little schools and 
libraries and museums that we are cutting out? Has not the Common- 
wealth of Massachusetts led those little schools, those little academies 
and libraries and museums to believe that if they would conduct their 
institutions in a certain way they should be granted certain money by 
the Commonwealth of Massachusetts and have we not granted them 
that money, and have they not built up their institutions and made their 
plans accordingly? And now we are recommending that we take that 
money away from them. What about the morals in that kind of a case? 
Does it stand on any different footing than to say: “ Well, in 1908 or 
1912 we made an arrangement with the Massachusetts Institute of 
Technology whereby we should give them so much a year’’? There, 
to be sure, is a definite amount. But we also said to these other 
schools and these other academies, and these museums and these 
hospitals, that we should give them some money every year so long as 
they conducted themselves in the way that they have; but yet no one 
rises here to talk about the morals of cutting out those institutions. 

Mr. President, I feel that we will do a great injury to this measure 
if we except these two institutions just because they are powerful and 
large and great. I feel that if we except these two institutions, these 
little institutions, these small institutions, will rightfully rise up in 
their wrath and say: “ How is it that you deprive us of money because 
we were poor and uninfluential and you have given it to those two 
institutions which are powerful and great?” Mr. President, I sincerely 
hope that this Convention will stand by the committee on Bill of 
Rights; that it will stand by the great principle which we have brought 
forth, and that is to give no money to any institution unless it is under 
public ownership and under public control. These institutions can do 
just as other institutions that were formerly conducted in the way 
that these technologies have been conducted have done; if they feel 
that they want the money from the public; let them become public 
institutions. 

Mr. President, I sincerely hope, as I said before, that this Conven- 
tion will back up its committee on Bill of Rights, which has given this 
matter due and deliberate, calm, sane consideration, uninfluenced by 
any pressure, or feeling, or passion, or sentiment. This committee has 
an affection for these institutions wholly as great as that of any other 
members of the Convention, but we had to report this matter irrespec- 
tive of affection. 

I hope that this Couvadbion will ratify the action of this committee. 
[Applause.] 

Mr. Piuuspury of Wellesley: As I intend, Mr. President, to be 
entirely candid with the Convention on this and all occasions, I feel 
bound to say now, in view of what has transpired since I made my 
original suggestion to my friend from Fall River (Mr. Morton), that 
my very purpose in asking him to accept the word “obligations” in 

place of the word “contracts” was to let in the moral obligation which 
clearly exists in this case; iwhich I believe this Convention recognizes 
and is disposed to attire and which I believe the Legislature will ful- 
fil in due time if it can. I sincerely trust, therefore, fearing that the 
introduction of the Aualienie word “ legal ” will defeat this purpose, 
that the motion of the gentleman from Boston in the first division 
(Mr. Sanford Bates) will prevail. 
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Mr. SuLuivan of Lawrence: I should like to ask the gentleman who 
has just taken his seat if, assuming that the word “legal” were left 
out, in his opinion the court would recognize any obligation that is> 
not a legal obligation. 

Mr. Pintspury: If the word “ obligations” stands without qualifi- 
cation, I think the Legislature will recognize and accept the moral 
obligation which plainly exists in this case, and there is at least a 
chance that the court would hold that action to be within the com- 
petence of the Legislature. It has been held more than once that 
moral obligation may warrant the appropriation of public moneys. 

Mr. Cuapr: I sympathize with the purpose of the motion made by 
the gentleman from Boston in the first division (Mr. Sanford Bates), 
but is it not true that, if the motion prevails, you will open up to 
recognition by the Legislature all sorts of alleged moral obligations? 
It seems to me that the gentleman from Wellesley (Mr. Pillsbury) 
treats it as though it let in simply moral obligations under these two 
resolves pertaining to the Worcester Polytechnic Institute and the 
Massachusetts Institute of Technology. And I think that if we should 
strike out the word “legal’’, we should add some limitation so as to 
make the proviso say, in substance, that nothing shall prevent the 
Commonwealth from carrying out its obligations under these specified 

‘ resolves, namely, 78 of 1911, 87 of 1912, —if I have got the numbers 
correctly. 

Mr. Frenca of Randolph: I am extremely sorry to differ with the 
delegate from Wellesley with regard to his construction of the word 
“obligation” as used in the Constitution or in any statute of Massa- 
chusetts. I feel that there ought not to be a moment’s doubt in the 
mind of every member of this body that the word “obligation” used 
in this connection would be construed by the court to mean an obli- 
gation and an undertaking which can be enforced by law, and noth- 
ing else. 

Mr. Epwin U. Curtis of Boston: I should like to offer an amend- 
ment for the committee, striking out, in lines 30 and 31, at [H], the 
words “libraries open to the public in any city or town”, and insert- 
ing in place thereof the words “free public libraries.” 

[Subsequently, Mr. Curtis modified this amendment by omitting the words 
“in any city or town” from the words to be stricken out.] 

When the able and astute lawyer of great experience, formerly 
Attorney-General of this Commonwealth (Mr. Pillsbury), who ordina- 
rily sits beside me, offered his amendment to the motion of the re- 
spected former Justice of the Supreme Judicial Court, I was suspicious, 
and I was suspicious because he never had told me what he aimed at, 
never had given me any information as he did the other day when he 
tried to lay this measure on the table; and, gentlemen, J have learned 
to beware of the Greeks bearing gifts. [Applatise.] I do not match my 
skill and my reputation as a lawyer against his, neither do I match my 
simple ways with his astute ways. If the gentleman from Taunton 
(Mr. Swig) had not put in the word “legal’’ I should have done so, 
and I should have done it to save the day until I had time to see what 
this meant. I tell you if you do not have that word “legal” in there 
you will rip the whole resolution up. [Applause.] I have not got 
through. There are other things mentioned, other institutions men- 
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tioned in this measure of ours. There are hospitals. There are in- 
firmaries. There are institutions. There are colleges. There are 
academies. If there is a moral obligation for these two institutions 
why not a moral obligation for the academies in this State, and why 
have you not opened the door? I do not know whether that is what he 
meant or not, but that is what he would have accomplished. My 
friend here, the able lawyer, also saw it, and he told you what it 
meant. Now, I say, gentlemen, let us not vote on that amendment 
to-day. Let us adjourn and go home after the other gentlemen have 
made their arguments, and let this committee see what those words 
mean. Every time anybody has put a word into this measure, every 
time anybody has changed a sentence, we have found he has done 
something to injure it, and we do not propose to allow any of these 
astute gentlemen to put anything over us. [Laughter and applause.] 

Mr. Washburn of Worcester offered the amendment cited at the beginning of, 
the chapter. 

Mr. Bryant: Sometimes as one grows older one grows wiser. 
I think when one does grow wiser one had better admit that he has 
been foolish and try to redeem his error. It seems to me, Mr. Presi- 
dent, that my amendment can properly be offered, and I wish to offer 
it again. I observe from the discussion here that the object which I 
thought would be clearly accomplished by the amendment of the 
honorable gentleman from Fall River (Mr. Morton) apparently will 
not be accomplished. I have grown wiser, gentlemen. I am not used 
to parliamentary discussions, as you no doubt have noticed, but, Mr. 
President, if it is in order it seems to me that my amendment as 
drafted clears up all these questions. It is exactly what the majority 
of this Convention I believe wants to do. It preserves in two specific 
and perfectly clear cases the good faith of the Commonwealth of Mas- 
sachusetts and does not raise all these questions which might be 
raised by the amendment of the gentleman from Fall River (Mr. 
Morton). I therefore offer my amendment [cited at the beginning of 
the chapter]. 

Mr. RicHarpson of Newton: I desire to offer an amendment to the 
' amendment presented by Mr. Boyden of Deerfield, to alter that pro- 
posed amendment by adding after the word “academies’’, in the third 
line of the proposed amendment, the words “now existing.” 

Mr. Lomasnry: When this matter was being discussed the delegates 
were listening to the views that were presented by the gentleman from 
Worcester (Mr. Washburn) and the gentleman from Milton (Mr. 
Bryant). The honorable former Justice of the Supreme Judicial Court 
(Mr. Morton) made a suggestion. His suggestion was as it was sub- 
mitted to the committee. What man could be more interested in the 
good faith of Massachusetts and preserving it than a former Justice of 
the Supreme Judicial Court? [Applause.| Who should be given more 
consideration in this Convention than a man of his age and of his 
standing and experience and especially upon a question of law? And 
for what purpose? For the purpose of bringing this Convention out of 
a difficult situation into which it had arrived. No man can believe 
that he would suggest anything that was improper, that was not im- 
partial; and he did not. 

Now, what happened? A suggestion was made by the learned 
gentleman from Wellesley (Mr. Pillsbury), who is the most skilful 
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lawyer in this Convention in putting in words that mean something 
different. [Laughter and applause.] There is no question about that, 
Mr. President. It is to his credit. It is his brain. God Almighty has 
given him that faculty, and he sprang his amendment. And, Mr. 
President, if the gentleman from Taunton (Mr. Swig) had not put in 
the word “legal”? I was on my feet to do it, because I know the 
gentleman from Wellesley so well. I realize he is an old fox. [Laugh- 
ter and applause.| Mr. President, when the member from Milton 
(Mr. Bryant) stood up one moment ago and withdrew his amendment, 
I felt he acted as a true son of Massachusetts and did what his heart 
dictated to him on the proposition. But what did the astute gentle- 
man from Worcester (Mr. Washburn) do? What did he do? Sat 
there tight on the job, talking for the institution with which he is con- 
nected, in which he is interested and for which he has done a great 
deal of work. Mr. President, I question, — mind you, I do not reflect 
upon his motives, — but I question if in the Legislature under those 
conditions he would have done that. But he sat there. For what? 
Not to do what was the greatest good for this old Commonwealth of 
Massachusetts. Not to codperate and give and take something for 
this great principle; but to get his pound of flesh. And, Mr. Presi- 
dent, when the learned former Justice of the Supreme Judicial Court 
accepted that amendment and with it, the word “legal”, I thought, sir, 
that this Convention was through with that question, so I yielded. 
We all must yield at this time in the interest of the Commonwealth 
and in the interest of the principles for which we are now working, so 
that we can clean this situation up. 

But what happened? The gentleman from Wellesley. (Mr. Pills- 
bury) arose with an amendment and threw in the word “moral.” I 
would like to see you, gentlemen, trying to get him, when representing 
interests as he does, to talk about putting through statutes which 
recognized moral obligations. ‘[Laughter.] Ah, gentlemen, some men 
who, like him, are talking about moral obligations! Moral obligations, 
sir! Now, Mr. President, — 
bat SanrorD Bates of Boston: Mr. President, I rise to a point of 

order. 
The PresipENT: The gentleman will state his point of order. 
Mr. Bares: That it is improper for a gentleman to question the 

motives of another member of the Convention. [Applause.] 
The Presipent: The Chair rules that the point of order is well 

taken, and requests the member to refrain from any personalities. 
Mr. Lomasney: I had no such intention. But who used the word 

“moral” first? Why, Mr. President, I am surprised at the gentleman 
from Dorchester (Mr. Sanford Bates). He is too sensitive. I did not 
impugn any one’s motives. I have no desire to impugn the gentle- 
man’s motives. I was giving him standing as a lawyer of ability. 
[Great laughter and applause.] Mr. President, he has grown gray in 
the service. I do not see his familiar form round here any more, and 
I want to tell his old clients that he has still got a good punch. 

Now, Mr. President, to be serious with this proposition, you now 
realize, what I told you when this matter was under debate in the 
Committee of the Whole, that these institutions have powerful friends. 
You have seen evidence of it all through this Convention. I pointed 
out to you when we started, that principle cuts no ice with these gentle- 
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men; they have no desire to help the Commonwealth, they have no 
desire to do the greatest good for the greatest number. They have a 
selfish purpose in this proposition, and that is to fool, if they can, — 
but I know they cannot, — this Convention into assuming that we 
are going to assail the fair name of Massachusetts and repudiate our 
honest, moral, legal obligations. Would you not leave all those ques- 
tions to the gentleman from Fall River (Mr. Morton), the former 
Justice of the Supreme Judicial Court? His words were good enough 
for me and I was willing to take them, because, Mr. President, he 
specified “if there was a contract.’ The gentleman from Worcester 
(Mr. Washburn) said there was a contract. Assuming that there is 
such a contract, the gentleman from Newton (Mr. Powers) asks: 
“How can we take it away from you?” And then the gentleman from 
Fall River (Mr. Morton) put in those words: “and to carry out con- 
tracts if any already entered into”. Who could object to that? 

Now, then, sir, when he accepted the word “obligations” did he not 
recognize the purpose to comply with what the desires of this Conven- 
tion and of the people of Massachusetts would be? He accepted the 
word “obligations”, and then the word “legal”’ was accepted, making 

, it read “legal obligations.” As the gentleman from Randolph (Mr. 
French) said, obligations without the word “legal” would be con- 
strued as substantially the same. Now although I am no lawyer I 
know what precedents are, and the minute you start to read the word 
“moral” into your decisions is not that what they have been complain- 
ing of for years, the court reading into its decisions something that 
is not in the law? If you are trying to read the word “moral” in, 
Mr. President, put the word “moral” in and fight on this question of 
moral obligations, or else do as sensible men do, fight it on legal obli- 
gations. I hope, sir, that the word “legal” will not be stricken out, 
because if you,start on moral obligations I am prepared to talk about 
moral obligations, Mr. President, not to a few students in institu- 
tions of higher learning, but to great masses of people of my race and 
religion, who, for principle, have stood up and paid for what they be- 
lieved was right. If moral obligations are to be considered take the 
parochial schools of this State. See the amount of money they repre- 
sent and see what it costs to educate the scholars, and then see what 
cities to-day-would be almost bankrupt if these scholars were turned 
loose on them to be educated. I believe the State would have some 
moral obligations toward these schools that ought to be considered 

| here before these two institutions that were founded and paid for out 
of the money of the common people of Massachusetts whose sons and 
daughters were given very few chances to obtain any benefits there- 
from. I hope, sir, the motion will not prevail. 

The discussion was resumed Wednesday, August 15. 

Mr. Lorine of Beverly: As chairman of the committee on Form 
and Phraseology I wish to say a few words relative to the amend- 
ments proposed by that committee; and I will say at the outset that 
it is merely explanation, and not advocacy, because this committee 
sits in a perfectly impartial manner, to see that the form of the pro- 
posed amendment is proper. As for the measure itself, it has no 
concern or opinion as a committee, and I am speaking now merely 
for the committee and in an entirely impartial manner. I call the 
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attention of the Convention to Rule No. 29, under which this com- 
mittee works: 

The committee on Form and Phraseology shall examine and correct the proposals 
to amend the Constitution which are referred to it, for the purpose of avoiding repe— 
titions, insuring accuracy in the text, and consistency: provided, that any change in 
the sense or legal effect or any material change in the construction shall be reported 
to the Convention as an amendment. 

Under the latter part of the rule the committee has reported to the 
Convention two amendments. I will take up the smaller of the two 
amendments first, and that is where it changes the phrase “for libraries 
open to the public” to “for free public libraries.” It seemed to the 
committee that there is a distinct difference between the meaning of the 
two phrases. While it supposed that the committee on Bill of Rights 
meant “free public libraries’’, it was not sure, and therefore suggested 
this change as an amendment. 

A library open to the public is any library into which the public at 
the present time can go. For instance, the library of the Genealogical 
Society is a library open to the public. The committee did not suppose 
it was the intention to include a library of that character among libra- 
ries which should reap the benefit of State aid. It supposed, however, 
that it was such a library as, for instance, the library in Springfield, 
which, although controlled not by State officials or town officials, is 
held in trust for the public by the officials who control it. That is, the 
public has a beneficial interest in that library which it could enforce, 
and therefore the committee thought it would be amply covered by the 
phrase “free public libraries,” and so suggested that phrase as an 
amendment. This phrase I understand is agreeable to the committee 
which reported the measure, and has been moved by the chairman 
as an amendment to the measure as reported on pages 5 and 6 of the 
document No. 347. 

The other amendment which the committee proposes was so near the 
line that it did not know whether it should report it as a report of the 
committee or report it as an amendment, but in order not to transgress 
its power it decided to report it as an amendment. 

Instead of repealing the eighteenth amendment to the Constitution, 
the committee thought it was advisable to let that article stand, and 
to propose this as the forty-fifth article of amendment to the Consti- 
tution. As the proposition came to the committee, the eighteenth 
article of amendment to the Constitution was repealed, and all of it 
was reénacted except the last two lines, which would have been super- 
seded by the new amendment as proposed. It seemed to the com- 
mittee that this was unnecessarily complicating the situation; that if 
the matter ever came before the voters they would be very doubtful 
as to what was meant by first repealing the eighteenth article and 
then reénacting the greater part of it; they would wonder if there was 
any “joker” there; very few of them would have a handy pocket edi- 
tion of the Constitution to refer to, and the committee thought it would 
be puzzling to them and make them very doubtful as to what the real 
purport was, first to repeal this section of the Constitution and then 
reénact it. It seemed to the committee that the best course was to 
leave the eighteenth article of amendment to the Constitution just as 
it stands, with the rulings and the interpretations which the court has 
given it, which also would stand with the article. If the article is re- 

‘ 
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pealed and reénacted, although substantially in the same language, it 
does not: follow that the decisions would remain the same, because it 
is not reénacted in its entirety. Then, also, you save in repetition. 

As the measure came to the committee most of the new matter, — 
and it was supposed to be all the new matter, — was in capitals; but 
the very first sentence, that is to say, “No law shall be passed pro- 
hibiting the free exercise of religion,” was printed in small print, and 
with no stop, just as if it was a part of the original eighteenth amend- 
‘ment to the Constitution. Of course it was an entirely different propo- 
sition. That was misleading, I have no doubt, to a great many 
people who read the measure casually, and it would be very misleading 
I think to the average voter. It seemed therefore to the committee 
that the measure as reported on pages 8 and 9 of document No. 347 was 
very much more succinct and better, and one that would be more 
likely to receive a favorable vote from the voter, and be more easily 
understood, than the more complicated provision which, in the first 
place, repeals the eighteenth article of amendment to the Constitu- 
tion and then proceeds to reénact part of it. 

Now, as a matter of personal feeling about the measure itself, it 
seems to me that, as any one who studies it will see, it covers two 
perfectly distinct propositions. The first proposition is contained in 
section 1 of the committee’s report: 

No law shall be passed prohibiting the free exercise of religion. 

That is a perfectly distinct proposition. Then it goes on to say that 
money shall not be appropriated for sectarian purposes. I think that 
it is perhaps entirely proper that the two should be conjoined, and I 
do hope that the measure will pass. But as far as the committee is 
concerned the parentage of the measure is not very important. The 
committee acts in an obstetric capacity, but does not want to see any 
propositions going before the voters that are’ cross-eyed, snag-toothed 
or double-jointed. 

Mr. Epwin U. Curtis: I did not intend at this time to explain my 
amendment; but as it is before the Convention now, I will read a 
statement of the committee in regard to that amendment in order that 
it may go into the record for future use. 

The question is upon the meaning of the words “free public libraries 
in any city or town.”’ It will be noted that this is one of the excep- 
tions to the operation of the principle of our proposal. That principle 
is, in brief, that no appropriation of public money shall be made to any 
private institution, and then come the exceptions: first, the Soldiers’ 
Home; and then, the free public libraries. It is therefore immediately 
evident that the word public in this phrase cannot be used in the 
sense, publicly owned or publicly controlled, as it is elsewhere in our 
proposal, for the very fact that it is an exception shows that the 
libraries in question are wholly or in part under private’control. The 
word public in this phrase must then mean founded and primarily 
intended for the public, open to the public, just as we speak of the 
public waiting-room in a railway station. The very object of the 
exception is to allow appropriations of public money to libraries which 
are wholly or in part under private control. The only reason we have 
for seeking to change the wording of the report of the committee on 
Form and Phraseology at this point is that their phrase “libraries 
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d open to the public,” would allow appropriations for the library of a 
theological seminary or of a private college, if open to the public, as 
most of them are. 

Mr. Boyden of Deerfield moved the amendment printed at the beginning of 
the chapter. 

Mr. Boypren: In speaking before this Convention at this time and 
in view of the general sentiment which seems to prevail I feel some- 
what as I did three or four years ago when going to Amherst on the 
trolley car with the superintendent of schools from a neighboring 
town. The superintendent had his son with him, a boy of about fif- 
teen, who was sitting in the seat behind us. When the conductor came 
along the superintendent gave him ten cents for himself and for the 
boy, and when I tried to pay my fare the conductor said: “ Your father 
paid for you.” [Laughter.] 

It is not my intention this morning, and it has not been at any 
time, to endeavor to embarrass the work of the committee; and re- 
gardless of what the attitude of the Convention may be toward this 
particular amendment it will in no way affect my vote at a later 
period. I wish to especially thank the committee, as a committee and 
individually, for the extreme courtesy and kindness with which they 
have listened to me during the past two weeks. But I should like to 
call to your careful and thoughtful consideration a class of institutions 
which in the past has done much for the education of Massachusetts, 

‘and which is still doing a great work in the country sections, —a 
class of institutions probably not very well known to most of us, par- 
ticularly those from the cities. The question involved in this amend- 
ment is not one of the schools, but it is one of the towns. It is not a 
question of aiding the academies, it is a question of helping out the 
towns, which are already heavily burdened by taxation. 

Now, just a word or two about these schools. Years ago there were 
many of them scattered all over the State, but the adoption of the 
public high school system rather did away with the neetl for them, 
and so gradually these institutions have become simply the public 
high schools for the towns in which they exist. That is, they are not 
private institutions, like Groton or Andover, or many of the other 
excellent private schools that we have, but in reality are the free 
public high schools of the towns in which they exist, and are’ so recog- 
nized by the Board of Education. 

Now, with regard to this amendment. When we first put this 
amendment in it was similar to the one concerning the libraries, be- 
cause the situation is practically the same. But I found that some 
people did not understand it, and certain members were willing to 
support it provided we limited it to towns, thereby shutting off any 
possibility of any aid from the State. Therefore in the beginning we 
say: “nothing herein contained shall be construed to prevent any 
town from raising and appropriating money.’* It is limited ,also to 
towns in which there is no public high school. Therefore you see 
there are very few towns to which it can possibly apply. We also 
say: “wherein no denominational doctrine is inculecated.” That was 
put in at the suggestion of a certain member of the Convention; and 
whatever the interpretation of that phrase may be on the part of 
those in authority, whatever interpretation is applied to the public 



SECTARIAN APPROPRIATIONS.. 147 

high schools, the same will apply to our academies as long as we 
receive any public money. 

Then to take up for a moment the legal situation, — and this is 
the real serious part of the whole question. The State has decreed 
that every town with over 500 families shall maintain a high school 
unless specifically exempted. Those towns which are specifically ex- 
empted are those, among others, in which these academies exist, and 
they are exempted because these schools are of equal or corresponding 
grade with the public high schools. The State also guarantees to every 
single child within the Commonwealth a free high school education. 
But a decree of the Supreme Judicial Court states that while these 
schools are in existence it is impossible for any child in any of these 
towns to secure the free high school education guaranteed by the 
State in any other institution save in these. That is, we must send 
our children to these institutions, and yet we cannot appropriate any 
money so as to make them the type of schools that we want our chil- 
dren to attend. Now, gentlemen, does that seem really a fair state 
or condition to exist in connection with these towns? 

These academies form a complete group exactly as the libraries do. 
They are recognized by the Board of Education as the public high 
schools of these towns. This amendment is limited to towns without 
high schools and provides the same sectarian restrictions as apply to 
our public schools. It does not permit of State aid but simply allows 
this group of towns to tax themselves, if they so vote, for the support 
of the only institution in which they can secure a free high school 
education for their children. 

Gentlemen, there is a real need for some help for our country 
towns and we hope that the Convention, if it feels it can do so with- 
out injury to the main amendment, will give our cause most careful 
consideration. [Applause.] 

Mr. Powers of Newton: Section two of Article XVIII provides 
that all money raised by taxation in the cities and towns and all 
money contributed by the State shall be expended in the cities and 
towns in which it is to be used under the order and superintendence 
of the local board of education. This question came up for discussion 
in the Convention of 1853. At that time the Commonwealth was 
giving very little aid to the cities and towns for public education. 
Times have changed within the last sixty-four years and to-day the 
State is called upon to aid these communities that are less fortunate 
in the raising of money for common school education. We have in 
Massachusetts to-day the situation of certain wealthy towns that are 
able to provide a system of public education upon a very much higher 
standard than is provided in other cities and towns. The disparity 
in the quality of education that is furnished in the different parts of 
the State is becoming wider and wider as time goes on, and the Com- 
monwealth is going to be called upon in years to come to furnish 
money to the towns and cities where the taxation does not provide suf- 
ficient money to keep up the schools in the manner in which they should 
be kept up. I think it is fair to say that the trend of the times is 
toward establishing in Massachusetts a standard of education that 
shall be substantially equal throughout the Commonwealth; in other 
words, that the small towns and the manufacturing towns shall be 
permitted by aid from the Commonwealth to maintain schools of the 
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same efficiency as those that are maintained in those localities where 
the taxation yields a larger return. And so as time goes on these 
little academies to which the gentleman from Deerfield (Mr. Boyden) 
has referred are probably going to become weaker and weaker; these 
great. technical schools that have been established by the generosity 
of noble men and women are gradually going to become weaker as 
time goes on, for the very reason that State aid is to be withdrawn 
from their support. : 
Now what is going to be the result, Mr. President? We are gradu- 

ally going to come, so far as public education is concerned, to adopt 
the system that has been adopted with so much success in the middle 
west and in the far west. I would predict that before this century 
closes the Commonwealth of Massachusetts will maintain a State 
institution, — that is, a State University, not unlike the great Univer- 
sity of Wisconsin and those great universities of Michigan, Illinois 
and Indiana. And the reason for that is that they bring about a 
harmony in education that you get in no other way. The difficulty 
that we have in Massachusetts to-day is that no two colleges require 
the same entrance examination. The difficulty comes that the public 
high school finds great trouble in preparing students for entrance into 
all the colleges.: In some of these high schools you find three different 
systems. If the boy is to enter Harvard University he has to have 
one kind of preparation; if he is to enter Amherst College he has to 
have another; if he is to enter some other college he has to have an- 
other; and the result is that there is no harmony to-day in our.edu- 
cational system. 
Now there is absolute harmony in the public educational systems 

of the middle west. From the time that the child enters the kinder- 
garten way up through until he completes ‘his course in the Univer- 
sity and takes his post-graduate course it is one harmonious standard 
from beginning to end. 
Now the passage of this, — what is called the sectarian amendment; 

and I am in full sympathy with it, — places Massachusetts in the 
position that we no’ longer can aid the little academy and the private 
college. It seems to go partly on the theory that these academies 
and these colleges under private control are a business by themselves. 
But I want to pay my tribute at this time, Mr. President, to those 
men and women who have given of their money to establish these 
little academies and to establish these colleges and these great univer- 
sities in order that the youth of New England might be educated. 
And if it had not been for them they would not have received the 
education, because the public would not have furnished the education. 
Around these academies and these colleges cluster very tender asso- 
ciations, great traditions of which we are all proud; but we might as 
well recognize the trend of the times, and that it is toward public 
education. 
Now, the second section of the eighteenth article makes no pro- 

vision whatever for the State to have any control over grants which 
it makes to the various cities and towns. In other words, if the 
Legislature decides to appropriate $1,000,000 to help out schools in 
the manufacturing centers and the small towns it has not the slightest 
control over that grant; and it seems to me that this Convention 
ought not to adjourn until it amends in some way that section or 
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that article so that the State, in the years to come when it makes 
these large grants, as it is bound to do, will have some supervision 
over the expenditure of that money. And I am going to offer at this 
time an amendment which is in no way hostile to the proposition we 
have under consideration, but which provides that the Commonwealth 
may have such supervision over the money it appropriates for the 
cities and towns as the Legislature decides to direct. The amend- 
ment reads: 

Amend by adding after the word “‘expended”’ in the eighteenth line of section 2, 
Pape xv III, the words “or of such State authorities as the General Court may 
irect. 

If that amendment is adopted the section will then read: 

Ssction 2. All moneys raised by taxation in the towns and cities for the support 
of public schools, and all moneys which may be appropriated by the State for the 
support of common schools shall be applied to, and expended in, no other schools 
than those which are conducted according to law, under the order and superintendence 
of the authorities of the city or town in which the money is expended or of such State 
authorities as the General Court may direct; .. . 

In other words, by that amendment we leave the Legislature free to 
give such directions as it may see fit in the way of supervision over 
the grant which the State makes. 
Now my belief is that that is absolutely in the interests of education 

and my belief is that it would be a harm to the Commonwealth if the 
Legislature were to have no control of, and could not impose a single 
condition upon, the appropriations of the State money which is to be 
used for public education in these cities and towns. I bring this 
amendment to you with the approval of the Board of Education. 
We feel very strongly that this amendment ought to be adopted. I am 
perfectly well aware that some one may say: “Is it the purpose of 
this amendment to interfere with local control of the schools?”” Not 
at all. The only purpose of it is to allow the Legislature to impose 
such conditions in the grant relative to the expenditure of this money 
and such supervision as the State may regard as wise for the general 
benefit of public education. And when you bear in mind, Mr. Presi- 
dent, when you bear in mind that the trend of the times is toward 
State education and State control, I feel that this amendment ought to 
have the\approval of the Convention. 

Mr. Grorce of Haverhill: I have understood that this proposition 
involves a very delicate question, so much so that we cannot discuss 
it with that frankness that we usually use in discussing other public 
questions. For instance, if we should pass a truly non-sectarian 
amendment, some one would feel that it hit him. Now, Mr. President, 
I think that I can approach this subject as a neutral. I am not speak- 
ing about this boastfully, but I have no affiliation with any denomina- 
tion and I am in favor of the broadest freedom for all religious socie- 
ties; and I believe that I am stating a fact when I say that I believe 
in American institutions; that the church is an American institution, 
and the American church of every denomination is stronger in the 
United States than in any other nation in the world, simply because it 
is independent and free. Therefore I have no feelings of hostility 
toward any religious sect or toward any church or society. 

I am in favor, Mr. President, of closing the door of opportunity to 
inject religious discussions into omr political affairs; and I am not 
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actuated, Mr. President, by any feelings of bigotry, for it is twenty 
years ago this very year, in this hall, that I bolted the nomination of 
my party for Clerk of the House of Representatives, and voted for the 
man who was and had been the best State official who ever served in 
any capacity in the Commonwealth of Massachusetts; and I voted for 
that person because of the fact that they had brought in religious and 
racial questions in order to defeat a competent man, and that was used 
purely for political purposes. 

At a later date, Mr. President, I opposed a resolve that was offered 
on a petition for the benefit of Carney Hospital. I did not oppose 
that because it was Carney Hospital, and I did not oppose it on the 
ground that my friend from Saugus (Mr. Bennett) said the other day 
that he supported it. He said he supported it because it was a chari- 
table institution. So it is. I was asked to support it because the man 
who introduced the petition had no connection with Carney Hospital, 
and no person connected with Carney Hospital asked for the appro- 
priation. But the man who introduced the petition was a Senator 
and a colleague of mine, and it so happened that that resolve came 
before my committee, and it so happened that my committee reported 
against it; and the reason why he wanted us to pass that resolve to 
appropriate $10,000 for this hospital was because it was to help him 
get elected alderman the next year in Boston. Now, he got the resolve 
through and he was elected. I did not think that it was worth $10,000 
to the Commonwealth of Massachusetts to elect him. It may have 
been worth $10,000 to the city of Boston; I know not; but there was 
no reason why the Commonwealth of Massachusetts should pay it. 

Now, the charity in that case was a by-product, just the same as 
the horns and hoofs of a steer that is led to slaughter. The first 
proposition was to get that resolve through for political purposes; and 
I honestly believe, Mr. President, that this resolve as it stands now is 
going through for the same purpose. It is purely a political proposi- 
tion, and nothing more. 

It seems to me that it would be well for us to first ascertain what 
the status of the church and State is. I understand among the func- 
tions of government, as we understand it here in Massachusetts, that 
it is the duty of the government to protect life and property. It is the 
duty of the government to afford, as we understand it in Massachu- 
setts, free public schools to all the children of the Commonwealth. 
It is also the function of government to care for the poor, to care for 
the needy, to care for the afflicted. 

Now, what is the status of the church? The church is instituted for 
a religious purpose. It is instituted to propagate its faith. It is true 
that it erects and establishes schools. It is true that it erects and 
establishes: hospitals. But I submit, Mr. President, that when it 
assumes the functions of the government, when it establishes religious 
hospitals, religious schools, there is no moral obligation why the Com- 
monwealth of Massachusetts should.make appropriations to support 
schools and hospitals that are run by the Methodist Church, the 
Universalist Church, the Unitarian Church, or any other church, and 
I believe that it is time for us to pass a resolve that really means 
what it says. 

It has been said that this is such a delicate question that we cannot 
do things here without offending people. I want to call your attention 
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to what was done in the State of Maryland. Maryland is a religious 
State, but they have had difficulties, they have had troubles; and 
many years ago those people in Convention, and the people at large, 
had the courage to treat the situation, and they treated it more radi- 
cally than we intend to treat it, but they treated it in a way, as they 
thought, which would prove efficacious. The Constitution of Mary- 
land, Article 3, Section 11, provides: 

No minister or preacher of the Gospel, or of any religious creed or denomination, 
and no person holding any civil office of profit or trust under this State, except jus- 
tices of the peace, shall be eligible as Senator or Delegate. 

- Now, Mr. President, the late William Paret, the great Episcopal 
bishop in the State of Maryland, did not think that was directed 
against him or his religion. Bishop Wilson, the bishop of the Meth- 
odist Church, did not think that was directed against him or his 
religion. That great American who has done more to help sustain 
American institutions than any other man living in this country, 
James Cardinal Gibbons, did not think that it was directed against 
him or his religion. It was thought that by passing that resolve, as 
strange as it may seem to us, it would eliniinate the possibility of 
acrimonious discussions in the Legislature, which would be most harm- 
ful, as it had proved to be most harmful in the early history of the 
State. 

Mr. President, other States have taken this matter up, and let me 
show you how they deal with this proposition. Arizona has an article 
in its Constitution which reads like this: 

No public money or property shall be appropriated for or applied to any religious 
worship, exercise, or instruction, or to the support of any religious establishment. 

Florida provides: 

No preference shall be given by law to any church, sect or mode of worship, and 
no money shall ever be taken from the public treasury directly or indirectly in aid of 
any church, sect or religious denomination, or in aid of any sectarian institution. ~ 

Georgia provides: 

No money shall ever be taken from the publie treasury, directly or indirectly, it 
aid of any church, sect or denomination of religionists, or of any sectarian institution. 

Indiana provides: 

No money shall be drawn from the treasury for the benefit of any religious or 
theological institution. 

Mississippi provides: 
No law granting a donation, or gratuity, in favor of any person or object shall be 

enacted, except by the concurrence of two-thirds of each branch of the Legislature, nor 
by any vote for a sectarian purpose or use. 

Nevada provides: 

No public funds of any kind or character whatever, State, county, or municipal, 
shail be used for sectarian purposes. 

New Hampshire provides: 

No money raised by taxation shall ever be granted or applied for the use of the 
schools or institutions of any religious sect or denomination. 

And there are other States. I will not undertake to read them, but 
I want to call your attention to them because there are States which 
have had the courage to take this question up and deal with it and 
apply a remedy which lasts forever. 
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As I understand it, Mr. President, there were two propositions that 
came into this Convention. One was an anti-sectarian amendment, 
and another an amendment which sought to prevent the appropria- 
tion of any public money to non-sectarian institutions. In other 
words, because there was a public demand for an anti-sectarian amend- 
ment, they immediately said that there must be a demand for an 
amendment which should prohibit the passage of any law appropriat- 
ing money for any other institution. 

Now, Mr. President, I do not understand that that is the case, and 
I do not understand that there is any public demand for the resolu- 
tion before us. I do not understand that there was a single human 
being who came before the committee on Bill of Rights and said that 
the textile schools ought not to receive aid from the Commonwealth 
of Massachusetts. I do not believe there was a single person who 
came before the committee on Bill of Rights and said that the ten 
agricultural counties in this State should not have the right to pass 
appropriations to promote agriculture. I do not believe that there 
was anybody who came before that committee who raised the slightest 
question against continuing the present contract with the Worcester 
Polytechnic Institute or the Massachusetts Institute of Technology. 
I do not believe there was a single person who came before the com- 
mittee and offered the slightest objection to allowing these towns 
that are so poor that they cannot erect and maintain a public high 
school to contribute to the expense of those scholars attending higher 
institutions of learning, such as the academies that have been men- 
tioned in this debate; and I am quite sure that nobody came here to 
ask us to refuse to permit appropriations to be made to support pub- 
lic libraries. 

Now, I have sought to divide this proposition. If you will look at 
the Convention Document No. 341, — the one that I propose, —that 
refers to the first part of the proposition, which deals entirely with 
the sectarian amendment. I have sought to amend Article XI, which 
was an amendment of Article III of Part 2 of the Bill of Rights. 
This proposed resolution which is before you does not amend the Bill 
of Rights. There is nothing in the Bill of Rights that says anything 
about schools, there is nothing in the Bill of Rights that says any- 
thing about infirmaries or hospitals or colleges. That deals with a 
proposition entirely outside the Bill of Rights. The proposal before 
us seeks to round up everything there is outside the Bill of Rights. 

Now, my proposition is to divide this question. Let us meet this 
question by amending Article XI, which is practically the same as 
now, except the last dozen lines; and then, at a later day, I have 
given notice that I shall move to substitute document No. 340 for 
the report “leave to withdraw” on document No. 263. Then all 
these other questions, — the question of institutions, the question of 
colleges, the question of agriculture, — can be taken up and discussed 
on their merits without bringing in any question that affects religion. 
It seems to me that we ought to do this, and the people are entitled 
to have this done. If you will look at Rule 43 you will see it provides 
that any member of this Convention can ask to have a question 
divided if the question is divisible. Why? So that we can have an 
intelligent method of voting. But when we put these two questions 
up to the public the people have no right to ask to have this question 
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divided. They have got to take the whole or nothing. It seems to 
me that they are entitled to this; and I should not object, Mr. Presi- 
dent, if this entire question could go in two forms. Let them vote 
on the sectarian question, and then let them vote on the question of 
whether or no they want to stop all appropriations for all institutions, 
sectarian and non-sectarian alike. 

While this proposed resolution does a great many things, it leaves 
a great many things open. Among the statements that have been 
made is the statement that it would take religion out of politics. I 
presume there are members of this Convention who actually believe 
that under this resolution we cannot make an appropriation for a 

’ sectarian institution. That is not true. Let us read section 3: 

Nothing herein contained shall be construed to prevent the Commonwealth, or‘ 
any political division thereof, from paying to privately controlled hospitals, infirm- 
aries, or institutions for the deaf, dumb or blind not more than the ordinary and 
reasonable compensation for care or support actually rendered or furnished by such 
hospitals, infirmaries or institutions to such persons as may be in whole or in part 
unable to support or care for themselves. 

Now, I understand that under this proposal it is possible for the 
Legislature of this Commonwealth to pass an appropriation that will 
cover the expenses of a hundred patients at the New England Baptist 
Hospital in Brookline, at the rate of $10 a week per patient if that is a 
reasonable rate. I am going to ask one of the most intelligent men in 
this body if I am correct, and I want to ask the gentleman from New- 
ton (Mr. Anderson) to say whether I am correct or not. [A pause.] 
He does not want to admit it now, but he has heretofore. 

Mr. Sawyer of Ware: I should like to ask the gentleman, Mr. Presi- 
dent, through you, is it NoT true that those patients must be public 
charges, in need of public assistance, and cared for under the most 
advantageous conditions, under that section of the resolution? 

Mr. Grorce: I am not arguing the question of service. I say that 
this opens the whole question again, so that St. Luke’s and St. Mark’s 
hospitals and other sectarian hospitals can receive State aid and 
municipal aid if the Legislature so provides. So that every time a 
man is a candidate for public office the proposition will come up to 
him: “Are you in favor of appropriating public money to sectarian 

‘institutions?’ and it will be more in politics than it has been in the 
past. 

I think I am right. I believe that this opens the door; and, as one 
-of the most brilliant lawyers in this State recently said, as it was 
quoted here some time ago, when this matter was up for discussion, it 

not only let down the bars but it invited them in. 
This means the adoption of what is called the New York system. 

Let us see what they did over in New York last year, or in 1915, which 
is the latest report that I have been able to get. It is for the year 
ending September 30, 1915, and I am reading from the Forty-ninth 
annual report of the State Board of Charities of the State of New 
York. The cities and towns throughout the State, and the State 
itself, appropriated for private institutions, mostly sectarian in charac- 

_ ter, $10,030,745.82. That was $3,287,285 more than the Common- 
wealth of Massachusetts appropriated for the same purposes from 
1860 down to and including 1916. 
Now that is a system that they do not want in New York, but they 
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have got it, and they cannot get rid of it. They get in here and there, 
and finally they have established a system where in one year they 
appropriate for private institutions, mostly sectarian, more than - 
$10,000,000. 
Now I have here an interesting document. It is a “ Report upon the 

cost to the City of New York of its contributions for Charitable Pur- 
poses,” and it is presented by William A. Prendergast, Comptroller of 
the city of New York. He tells us that under the New York system 
the cost of private or sectarian charitable institutions in that city, for 
the ten years from 1904 to and including the year 1913, amounted to 
$41,445,142 and that the expenses in New York city alone increased 
from $2,968,437.30 in 1904 to $4,550,484.28 in 1913, an increase of 
$1,582,046.98, or approximately 53 per cent. 

Mr. Suniivan of Lawrence: I should like to ask the gentleman if he 
is opposed to the provisions of section 3, which he is now discussing. 

Mr. Grorce: |] am opposed to it in its present form, because it is 
unnecessary, and it simply puts in a bid for these institutions. 

Mr. Suuutvan: I should like to ask the gentleman if in document 
No. 340, relative to the inspection and support of charitable institu- 
tions, he does not make a proposition which is substantially the same, 
only that it gives greater latitude to the Commonwealth and to towns 
and cities than is given in section 3, which he is now discussing. I 
refer to the end of document No. 340. 
‘Mr. George: I have taken the provisions of this resolution and 
divided them, and I reintroduced the same thing practically in the 
document referred to by the gentleman from Lawrence, so that when 
that matter comes up it can be amended; it can be changed in any 
way, be enlarged or limited. At any rate, it will be before the Con- 
vention for their consideration. 

Mr. Sunitvan: I should like to ask the gentleman if he wants that 
matter considered on its merits separately from this, why, in docu- 
ment No. 340, he combines it with other propositions which are bound 
to be objectionable to the great majority of this Convention? 

Mr. Grorcs: I understand why I did it. We have in this Com- 
monwealth something like nine hundred public institutions. They are 
doing a public work. Those institutions have been founded by the 
wealth left by the citizens of this State to establish certain hospitals 
and other institutions that do a great public work. Now, their prop- 
erty is not taxed, although their assets represent a valuation of $125,- 
000,000. I think that they are spending something like $16,000,000 a 
year in various ways for the public welfare. Now, I am one of those 
who believe, Mr. President, that those institutions ought to be in- 
spected by the Commonwealth of Massachusetts, and that was so over 
in New York until the Court of Appeals of New York upturned the 
system by rendering an adverse decision by a majority of one vote. 

Now, this detailed statement of expenditures, covering the period 
from 1904 to 1913, is very interesting, because the proportion that is - 
given out to the various institutions depends, I fancy, in large measure 
upon the number of votes there is behind it. I see that one institution 
gets $13,000 in ten years, another $75,000, another gets $13,225; 
I do not think they had many votes. Still another gets $85,000. I see 
that certain other institutions, one, for instance, receives in ten years 
$782,853.05, another receives $1,088,772.12, another receives $1,006,- 
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094.20, another $1,010,580.79, still another $1,560,545.71. These are 
paid for at regular rates by the week, the same as is proposed in this 
resolution. Then I find another institution received $2,855,856.85; 
still another received $3,267,461.51 and so on according to standing 
and influence. 

Now, if you should adopt that system, what great opportunity 
there would be for the members of the Legislature from various sec- 
tions of the Commonwealth to secure appropriations in behalf of their 
local institutions. How the political “rodents would skip from their 
hiding places” with such opportunities before them! 

Now, New York does not want that system. They have got it. 
And because last year Mayor Mitchell, who is an honest man, thought 
that it was not proper to maintain the high death rate that there was 
in some of those institutions, and that there ought to be an investiga- 
tion, and because he thought it was not proper to pay for patients 
who had been dead three months, they abused him, they called him a 
bigot, although he is a churchman, and they want to defeat him; and 
yet everybody now in New York except Tammany Hall wants him 
elected, simply because he is a man of courage. He believes in 
having things done right. And I want to tell you, Mr. President, that 
what we need here in this Convention to-day is a little courage to meet 
this proposition, to decide it right, and put this proposition before the 
people so they: may have an opportunity to vote for what they want; 
not what the city of Boston wants them to have, not what a coterie of 
people in the city of Boston wants them to have. I say that they are 
entitled to it. 

Therefore I have offered this resolution, in order to bring it before 
this: Convention. And in view of what has been said round about the 
corridors, I want to say, Mr. President, that I have not asked anybody 
to vote for my resolution, and I care not whether they do or not. 
I know that I am going to. I am going to submit it to you, and I 
want you to exercise your own judgment, and I do not want you to be 
influenced by any of the reasons given to the effect that this is a com- 
plete remedy to take religion out of politics, because in my judgment 
it is putting religion back into politics a great deal worse than it has 
been for the last 25 years. 

Mr. Wesster of Waltham: I have not very much to add to this 
discussion; but I can say, with reference to what the member in the 
fourth division (Mr. George) added, at least this, — that he has spoken 
to a general principle, while most of these instances have been matters 
of special and particular interests. I think of an evening over in the 
Harvard Union when a certain professor was giving a reading from 
Dickens. It was a very cold night and the windows were all closed, 
the steam was all turned on, and the smoke also was much in evidence. 
And so in the midst of his reading he said: “It is getting very close in 

here. Won’t some one please open a window?” Some kind-hearted 
gentleman stepped up on the platform and opened the window next to 
the Speaker. He said: ‘Oh, no, don’t open that one; that blows on 
me.’ 
Now, gentlemen, I think that whenever you get a proposition of this 

kind, on a really large principle, you are bound to find the draft blows 
on the back of the other fellow’s neck somewhere. You cannot come 
out of a history such as ours in the Commonwealth of Massachusetts, 

+ 



156 SECTARIAN APPROPRIATIONS. 

dating back at least three hundred years, and not come with a herit- 
age fraught with varied interests of one kind and another that are 
bound to be trodden upon just the minute that you endeavor to get a 
nineteenth century principle into action. You might just as well, 
gentlemen, stand up and face the issue that is put before us by the 
speaker in the first division (Mr. Powers), that more and more we 
tend to State supervision of all our educational enterprises. 

I do not understand, sir, that the gentleman in the fourth division 
(Mr. George) has added anything to the debate by his quotations 
from the New York investigation. The measure under consideration is 
not for the purpose of protecting the public treasury, but for the 
purpose of protecting religion. If this thing is to turn into a discussion 
of religious matters and church interests I should ask you, sir, not to 
consider the Church of Rome, of which I know very little except super- 
ficially, but I should ask you to turn your attention to the Church of 
England, that I know all about from the ground up. While I have no 
desire to come under the domination of the Pope, I would far rather 
be under his domination than under the domination of the British 
Parliament or the Legislature of this Commonwealth. [Applause.] 

We are trying, sir, to make.this broad enough to cover the whole 
ground. For the committee, I can say that we are all regretful for 
some of these private academies. To my great, personal regret, I find 
myself unable to support the very appealing proposition of our fellow- 
delegate who spoke this morning for the Deerfield Academy. I wish 
very much that we might make another exception; but we are try- 
ing, sir, to avoid these exceptions, because every exception is bound 
to be a weakness. We are loaded now in this amendment with all 
the exceptions that should be made. I do not feel that it is my job 
to pass a bouquet to the committee on Bill of Rights; I do not know 
that anybody will feel so; but, gentlemen, it ought to be appreciated 
that that committee nearly two months ago went into session in an 
atmosphere that was distinctly charged with danger, and, if we had 
not known it of ourselves, every newspaper in Massachusetts was 
throwing it at us. 

Now, it is not my business, to defend the committee or to extol its 
work, but I want to say this, Mr. President and gentlemen, that it is 
something to be said and something to be remembered of all the 
others of this Convention, that whatever is the issue of the vote in 
this Convention, whatever is the issue when the matter of ratifica- 
tion comes before the people, that there are at least fifteen men who 
have come out of this long debate, where sometimes we have sweat 
blood, with a profound respect, aye, sir, 1 may say we have come out 
of it with a distinct affection for each other. All the object that I 
have in making this speech is that no man should feel that in what 
seems to be, as in the case of the academies, a perfectly proper re- 
quest for an exception, you have got fifteen pig-headed, bull-headed, 
obstinate fellows, who have sworn that whatever comes they are not 
going to allow anything to interfere with their program. Nothing of 
the sort, sir. It is because we have become convinced, as I regret to 
see that some others are not already convinced, that we have here a 
principle which will not divide the Commonwealth of Massachusetts, but 
which will unite us on a basis where all except the extreme people at 
either end of the line will be ready to walk down the middle of the 
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road in peace and good fellowship, and go about their business. That, 
sir, is what I suppose the people of this Commonwealth in general are 
all anxious to do. 

Mr. Barnes of Weymouth: I feel some diffidence about entering 
into a discussion that has been participated in by men so much more 
familiar with its details and ramifications than I can be. But if, Mr. 
President, my membership, my service, upon the committee on Bill 
of Rights has permitted me to obtain information or to formulate 
opinions that may be of value or of assistance to my fellow-delegates 
in their consideration and determination of this question, it seems to 
me to be my duty to express those views to the members of this Con- 
vention, even though, perchance, I trespass somewhat upon. their 
patience in doing so. 

It seems to me desirable that we should consider just for a moment 
what we are trying here to accomplish. There has been much said 
about prohibiting appropriations for sectarian schools or sectarian 
institutions; and I desire particularly to call this-to the attention of 
the Convention because it has a distinct application to the amendment 
suggested by the delegate from Deerfield (Mr. Boyden), for whom we 
all entertain so high a regard and respect. Do not let us, in discussing 
appropriations for sectarian institutions, or institutions under sectarian 
control, lose sight of the real principle that we are all endeavoring, I 
trust, to carry out. Why is it that we oppose, — and J think most of 
us do,— appropriations of public money to an institution under 
sectarian control? Why, it is, Mr. President, I apprehend, because 
that institution is teaching, inculcating, or promoting a doctrine that 
is not common to all the people of the Commonwealth and in which 
all the people do not believe. 

Now, is it not equally true that an academy, a school or an institu- 
tion, inculcating, teaching or promoting any other doctrine that per- 
chance is not sectarian, but in which the public at large do not believe, 
should be deprived likewise of public support and public control? Do 
not misunderstand me, Mr. President, because I do not mean to have 
oa one infer that these academies are teaching any doctrine inimical 
to the public interests. But the principle is equally clear in either case. 

Suppose, for example, Mr. President, some academy or institution 
at the present time was teaching its students that this war in which 
the'United States is engaged is an unrighteous war, and that we 
never ought to be in it. How would you and I feel about that institu- 
tion receiving aid from public money, raised by public taxation? I do 
not mean, Mr. President, to intimate that there are such academies or 
institutions. I mean to point that out only as an illustration of the 
fact that there may be many other things, many other principles, in- 
culeated in these institutions, that are not public and are not common 
to the whole citizenship of the State, and that are equally objection- 
able with that of the teaching of sectarian principles. 

That, Mr. President, is the thing we are trying to accomplish here 
when we say that no money shall be appropriated or devoted to any 
institution unless it is under public control, unless that money is 
applied under the supervision and direction of public officials, who are 
accountable to public authorities, who are accountable to the Legisla- 
ture elected by the people; so that those institutions shall teach and 
inculeate only those doctrines, only those principles, which are laid 
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down by public officers and public agents under the authority of the 
Legislature, representing all the people. That, Mr. President, I think 
is what we are trying to accomplish, and not simply to prohibit appro- 
priations to institutions under sectarian control. It is because, Mr. 
President, I believe the amendment of the gentleman from Deerfield 
(Mr. Boyden) violates that fundamental principle, because even though 
it has a strong personal appeal, even though it has much merit that 
appeals strongly to our sympathies, yet it violates the very funda- 
mental principle on which this resolution is founded, and which we are 
trying to accomplish here, —it is for that reason, Mr. President, it 
seems to me the amendment ought to be defeated. It long has been in 
this Commonwealth, and I suppose in every State, a fundamental 
principle that public moneys raised by taxation should be applied to 
none other than public purposes. That was well laid down some time 
ago by the Supreme Judicial Court of this State, when a distinguished 
and revered member of this Convention was upon the bench, who 
joined in that opinion, when a town down here in the southeastern part 
of the Commonwealth attempted to make an appropriation for a 
Grand Army Hall, for Grand Army purposes. A distinguished lawyer 
of that vicinity, Mr. Kingman, carried his case to the Supreme Judi- 
cial Court, on the ground that that was not an appropriation of public 
money for public purposes; that it was an appropriation of public 
money to a private purpose. And the Supreme Judicial Court said 
that he was correct in that contention, and that that appropriation 
could not be sustained. There is one paragraph in that opinion, Mr. 
President, that seems to me applicable to the present situation, in 
which they say: 

If the body of persons to be benefited is numerous, the greater is the influence that 
may probably be brought to bear to secure such an appropriation of public moneys. 

In other words, the more exceptions we bring in, the greater the 
number of people benefited by those exceptions, the more hazard there 
is to the entire principle involved. 

So, Mr. President, because I believe that this amendment violates 
the principle that we have established in this resolution, because if we 
adopt this amendment we shall soon find ourselves in the same position 
in which the Legislature has found itself, namely, that as successive 
proposals have come before it and it has adopted one because it had 
seeming merit, and then the next one because it apparently had as 
much if not more merit than the first, so that that has gone on and on 
until we find that from the original appropriation of perhaps $48,000 
a year the Commonwealth is now spending nearly $1,000,000 a year 
for these private institutions; if, I say, Mr. President, we start upon 
the exceptions, it seems to me we soon shall find ourselves in exactly 
the position into which the Legislature has been led and the principle 
of this resolution will be entirely lost in the obscurity of the multiplicity 
of exceptions that will be attached to it. 

Mr. President, for those reasons, because I believe it violates the 
principle of this resolution, because I believe it vitiates the very pur- 
pose of this proposed amendment, and because I fear that it imperils 
the hope of settlement of this whole question that we all so ardently 
desire, I trust that this amendment, as well as all other exceptions to 
this resolution, will be defeated. [Applause.] 
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Mr. Anprrson of Newton: I listened with the greatest interest to 
the debate of last Friday morning and felt as it proceeded that we 

_ were losing the force of the broad stream of our agreement in the sands 
of a desert of minor differences. I think that we ought this morning, 
once more, perhaps, to go over the whole matter and to appraise the 
purpose and the value of the proposal of the committee on Bill of 
Rights. 

I understand that it is the custom of this assemblage to yield for 
questions, although it is not at all the uniform custom of Congress, 
but I am going-to ask that, because J] am trying to present a bal- 
anced argument, I may not be interrupted for questions until the 
end; then I shall be very glad to answer any which may be asked 
of me. 

I do not need to go over what I aie the other day about this being 
a world-wide and age-long controversy in which we are engaged. I do 
not need to review the two hundred years of conflict in this State 
which finally resulted in 1833 in the eleventh amendment, which in a 
backhanded but effective way finally disestablished the State church in 
this Commonwealth. This was a great step in advance, but still in 
1833 a great deal was left undone. For while it is intolerable to men 
who prize religious liberty to be taxed for the support of a State 
church, it is only one whit less intolerable for them to be taxed 
against their will for the support of the schools and institutions of a 
church. 

In 1853 a part of this subject which was left unfinished in 1833 was 
taken up, %.e., the matter relating to the public schools, and the 
extremely awkward eighteenth amendment to the Constitution, which 
never had passed the scrutiny of a committee as far as I can find out, 
was finally passed. As I understand it, that amendment says effectu- 
ally, though not plainly, that public money is to go to public schools 
only, and public schools mean the common schools of the Common- 
wealth. To that statement,— and the amendment should have 
ended there, — there was added the following phrase: 

and such money shall never be appropriated to any religious sect for the maintenance, 
exclusively, of its own school. 

That was a very dangerous addition. It is very difficult to find out 
what it does mean, but the English of it is simply this: That $200,000 
might be appropriated to the Methodist denomination, we will say, 
and that if only $195,000 of it was used for its own schools and $5,000 
for something else it would be all right. And I apprehend that the 
reason that the Supreme Judicial Court in its 1913 opinion divided 
four to three on the subject whether appropriations could be made to 
a religious denomination or religious sect was this very sentence, and 
three of the members of the Court, relying probably on this sentence, 
declared that under certain circumstances appropriations might still 
be made to a religious sect. This dangerous situation is cured in the 
report of the committee on Bill of Rights by saying that no appro- 

_ priation shall ever be made to a religious denomination or religious 
society. 

The Convention of 1853, however, lacked both in courage and in 
vision, but especially in vision. They did not see how important it 
was to clear up this whole question, any ence dealt only with public 
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common schools, leaving higher ‘educational and charitable institu- 
tions entirely out of the question. And on that account since 1853 
there have been various movements in this State in this sphere. Some 
of these movements have been on a lower and narrower plane and 
some of them have been on a higher and broader plane, but all have 
insisted that the doctrine of the separation of church and State 
should apply to all appropriations to sectarian institutions of what- 
ever kind. 
Now I want to say to some men in this Convention who have been 

so busy with other affairs, and rightly, that they have not known what 
has been going on in this matter in this State, that this is a very popu- 
lar issue. Why, before our committee on Bill of Rights there ap- 
peared the Methodist bishop, who told us in no uncertain terms that 
all of his people, practically without exception, favored the prohibition 
of sectarian appropriations. A representative of the Congregational 
denomination appeared and read us a resolution which was passed by 
their State assembly, — I do not know just what the name of it is, — 
with only a few dissenting votes, in which it stood absolutely for this 
principle of the prohibition of sectarian appropriation. The represen- 
tative of the Unitarians. came in and said practically the same thing. 
I remember very well that two years ago in the Baptist State Con- 
vention they passed a resolution to the same effect unanimously and 
with cheers. I have been attending that Convention for seventeen 
years and I never heard any resolution in that Convention cheered 
before or since; but that one was greeted with cheers. 
Now I have nothing from the Episcopal church, but in going about 

the State and talking about this matter I never have found an Epis- 
copal clergyman who was not in favor of the prohibition of sectarian 
appropriations. And I never have found any Protestant clergyman 
nor any Jew who has not been in favor of that prohibition. And 
almost all of those who claim to have no religion or who are agnostics, 
if you talk with them on the subject, will say it is perfectly right to 
prohibit sectarian appropriations. I believe that five-sixths of the 
people of this State believe in the principle of the prohibition of sec- 
tarian appropriations. 
We have a society called the Minute-Men, not a secret society; it 

has no dues or salaries; it is distinctly not an A. P. A. society, but 
an association in which the broadest and most liberal men have 
gathered together. It was founded by Mr. Batcheller and since then 
a large body of the most distinguished men in this State have entered 
it. It has only one object, — not, let me tell you, not necessarily, 
narrowly, to put through one particular amendment called the anti- 
sectarian amendment, but merely to put this principle of the prohi- 
bition of sectarian appropriations in some way into the Constitution 
of Massachusetts. Now one hundred thousand voters of this State 
have signed the cards of this association and at one time in the recent 
history of the State sixty thousand votes. were cast for this principle in 
one of the Republican primaries and one hundred and seven votes 
were cast for this principle, — and I think we could say a good many 
more votes than that if we take merely the principle into consid- 
eration, —in the House of Representatives. It is a large, popular 
movement. 
Now I did not believe that fully until after my election to this Con- 
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stitutional Convention. Please pardon a personal reference but I 
want to tell you how I learned a good deal. I never had been in 
politics before and so, of course, I learned a good deal anyway in a good 
many different directions. But I made up my mind that I would test 
the popularity of this movement. I had been told that there was a 
great popular demand for this principle and I said: “I am going to 
test it.’ JI was an utterly unknown man politically, hardly known 
beyond my own ward in Newton, and I knew perfectly well that my 
personality would not command five hundred votes in the district. 
But I said: “We will test the principle now and we will put it for- 
ward from beginning to end.” And so from the very first night of 
the campaign to the last I attached my name to the anti-sectarian 
amendment prohibiting sectarian appropriations. I spoke of it every 
time I spoke at all, I advertised it in the newspapers, I sent circulars 
heralding it all about the district, and this was the issue which finally 
gave me in the district 9,620 votes. Now that shows how strong the 
issue is when it is presented in a calm and fair manner. I advocated 
it as the way to a solid peace in this State, and that is the thing 
which I came to this Convention to help on if I could, —a solid 
peace in this State. 

Any one who has been here in the State House for the last two 
months knows very well that there is more popular interest in this 
matter than in any other. Our hearings were crowded; we had to 
go to one of the very largest rooms in this building in order to ac- 
commodate the people who came day after day to hear. 
Now the reason that this is a popular issue, the reason there is a 

great popular movement for it, is easy to understand. In the first 
place, it involves the religious liberty of the individual. It is a part 
of religious liberty that the State can force no act in the sphere of 
religion, and that on the ground that religion is a private matter be- 
tween a man and God; that it has its seat in the inner sanctuary of 
the personality, and that to force a man on the subject of religion, 
to force him to any act in that sphere, is to foree him in those things 
which he holds deepest and most sacred, is to violate his personality 
in the grossest and crudest way. And if that is true, it applies to 
appropriations for sectarian purposes, for the State under this prin- 
ciple has no right to force a Catholic to pay his good money in taxa- 
tion for the support of Protestant institutions; the State has no right 
to force the Protestant to pay his good money for the support of 
Catholic institutions; the State has no right to force the Jew or the 
agnostic to pay his good money for the institutions of any religion 
in which he does not believe. I do not know, gentlemen of the Con- 
vention, how much you prize your liberties. I lived for one year in 
Germany and the most of that time in the city of Berlin, and ever 
since I lived there I have prized my liberty. [Applause.] And I tell 
you that eternal vigilance is the price of liberty. 

In the second place, the reason for the popularity of this issue is 
that the prohibition of sectarian appropriations is just as good for 
the church as it is for the State. We are not opposed to religion be- 
cause we say that the State shall not give appropriations to religious 
bodies or institutions. We are helping religion by that proposition. 
It has been the history from the very beginning that it has been good 
both for the church and for the State that they should be separate; 
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not separate as though the State hated the church or the church was 
opposed to the State, but in a perfectly friendly manner, with an un- 
derstanding of the two different spheres in which the affairs of the 
State and the affairs of the church move. 
Two illustrations of that: When Christianity had its first great 

victory in the Roman Empire and the Emperor Constantine became 
at least favorable to Christianity, in that very hour of their greatest 
victory, the Christians committed their greatest mistake. For the 
State and the church then for the first time were united and religious 
questions became the great political questions of the new Christian 
Roman Empire, so that all of the political troubles for a hundred 
years gathered around the question whether a man was an Arian or 
not. And it was just as bad for the church, for one of the first things 
that happened was that the Emperor went into the church council 
and presided and political influence began to do its work of degrada- 
tion and deterioration in the church. 

Here is another illustration of it: In France, up to about thirteen 
or fourteen years ago, the French Catholic church had been feeding 
out of the public treasury for centuries, with the exception of a brief 
period, and the result was, as a distinguished Catholic member of this 
Convention said the other day in my presence, that it became almost 
as fragile as a house of cards. When the Concordat was denounced in 
a way that I myself could not approve, but when at last the separa- 
tion between church and State occurred, the members of the Roman 
Catholic church in France, a great many of them at least, thought 
that the church was done for, that without public money it could not 
subsist. What has been the real result? The real result has been 
that in these fourteen years the Roman Catholic church in France 
has become stronger than it ever was before. It has increased in 
faith, increased in. courage, increased in independence, increased in 
popular favor as never before in all the history of the country. Never 
was such a distinct good done to ‘the Roman Catholic church in 
France as when separation of church and State was effected, although 
there was some injustice in the way in which it was done. Conse- 
quently I wish to say that I believe that we are not doing anything 
against religion, but that we, are doing a great thing for religion in 
taking the position that we do not believe in appropriations for sec- 
tarian purposes, 

The next reason why ours is a popular issue is this: It takes the 
last irritating debatable question out of the politics of this State. 
This has been an irritating debatable question for many, many years, 
and has been debated more or less during all this time. It has caused 
a friction in the State which never ought to have existed. It has 
caused division in the State when there should have been none. It 
has filled different parties with suspicion when there should not have | 
been any suspicion. And one of the most difficult things that we have 
to overcome in this Convention is the mutual suspicion which this 
one thing has bred in this State. Jf the men who come from com- 
munities where it has not been much discussed do not believe that 
this is a question of immense importance I will say to them that they 
should ponder the Haverhill riot, in which this smouldering fire burst 
into flame for a few days. We do not wish to discuss that riot now, 
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but we desire to do something here to-day that will make it absolutely 
impossible that any such things shall ever occur in this State again. 

When you go into the railroad train, you sometimes get a cinder in 
your eye and it feels extremely uncomfortable. So you put it up 
here, and it is just-as uncomfortable here as it was there. So you 
put it over in the right-hand corner of your eye and you begin to 
weep and feel that you must somehow get it out. You put it down 
here and it is just exactly as irritating. What is the matter? The 
matter is that a cinder does not belong in the eye; take it out; take it 
out! And that is just what we wish to do by our proposal, — to take 
this irritating, debatable question out of politics forever. In accord- 
ance with the great American scheme of the separation of church and 
State, it never ought to have been in politics. I hope that this is 
the last Convention in this State in which the matter will ever be 
debated. 

And lastly, it prevents an unseemly scramble for public spoils. Sup- 
pose we knew nothing of this teaching in this State, suppose we were 

' back in the old days when all things were free and open, why, we 
would have an assault on the Legislature for spoils by the different 
denominations, and you know just what that would mean. All would 
be on the same level to all appearances, but nevertheless there would 
be contentious jealousies, each trying to outdo the other in the amount 
that it would get out of the public treasury, and no one of them would 
have any real ground for its demand. 
Why, then, does not our report contain merely the simple issue of 

the prohibition of sectarian appropriations? 'The reason is,this: Some 
of our Catholic friends, who believe in religious liberty and the separa- 
tion of church and State even to the point of taxation and appropria- 
tions, looking at the old anti-sectarian amendment, thought that its 
defining words “under sectarian or ecclesiastical control’? did not 
cover the whole case. They felt that they did exclude all Catholic 
schools and institutions from public aid, but that they did not so ex- 
clude all Protestant institutions and schools, for they pointed out that 
some schools and institutions, which seemed to them virtually but not 
formally Protestant, just escaped coming within the operation of the 
clause “under sectarian or ecclesiastical control,’ and declared that it 
was impossible so to define them as to bring these schools and institu- 
tions under its prohibitory force. They therefore felt that the old 
anti-sectarian amendment was unfair to them and in a manner dis- 
criminated against them. I did not understand this when I began my 
contest, and did not fully appreciate it until veryrecently. I want you 
all to know the truth that those who framed the older amendment sup- 
posed it to be perfectly fair and as general in its application as in its 
terms, and that in the campaign for this Convention we had no other 
idea. Indeed I still believe that the old amendment is fair, that the 
point that it does not cover all possible Protestant institutions, while 
technically correct perhaps, is merely technical, and that the old 
amendment would work out no injustice to anyone in practice. 

Still the fact remained that our Catholic friends did hold the view 
that the old amendment was unfair, and some of them were deeply 
suspicious that it was intended to be unfair. Some of them therefore, 
under the leadership of my friend from the fifth ward (Mr. Lomasney) 
hit upon the really brilliant idea that all Catholic and non-Catholic 
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sectarian schools and institutions would be covered by the term 
private, and that a prohibition of appropriations to all private institu- 
tions would solve the problem beyond :all question. 
Now when I came to understand this a short time ago, what was I 

to do? Was it not the part of fairness and of wisdom to allow them 
to have their way in such a case and thus forever allay their suspicion 
that we intended to take any slightest advantage of them? Was it not 
better to codperate with men who agreed with us on our principle, 
were willing to give us all we asked and who differed with us only in a 
matter of definition, rather than to antagonize them by insisting on 
what seemed unfair and obnoxious to them? I am free to say that I 
had other compelling reasons for signing the report of the committee 
and so making it unanimous, but the desire to act in such a way as to 
bring in an era of harmony and mutual confidence was one of the 
strongest motives I had in that act. 

And I am free now to say what I never have said before, that the 
amendment reported unanimously by the committee on Bill of Rights 
is under the circumstances the very best solution of this whole contro- 
versy, and it is the best because it is a true compromise, in which no 

‘ one gains a victory over the other, but each gains a victory over him- 
self; in which all parties make real concession and all gain real advan- 
tages, and yet without the slightest sacrifice of principle. And it 
should be pointed out that a compromise of such fairness, entered into 
in a spirit of mutual understanding and good will, is liable to stay in 
the Constitution, if once inserted in it by the vote of the people. I am 
heart and soul in favor of the proposal of the committee on Bill of 
Rights. [Applause.] I believe that it gives to those who wish to pat 
the principle of the prohibition of sectarian appropriations into the 
Constitution all that they ever asked. For weeks I have been looking 
for that supposed “joker” in this measure. I have not found it. At 
first there were one or two things I thought were “jokers.” I asked 
that they might be amended and I found that they were mere inadver- 
tencies, because my opponents, — now my friends, — were perfectly 
willing to amend them; no opposition at all. 
Now I believe in the sincerity, Mr. President, of every one of my 

colleagues on this committee. I am sure of that sincerity in my own 
mind. I repudiate the idea which was given us by the gentleman from 
Haverhill (Mr. George) that this is a political scheme. [Applause.] 
It is nothing of the sort. Presented to you as it is, it is a monument 
of self-sacrifice, of the broadest good will and patriotism that has yet 
been presented to this Convention. 

And now after I have said that, I am going to say something else. 
Let me tell you in all frankness that if this Convention or the people 
reject this best solution of this question, this unanimous report of our 
committee, on account of the hostility of the friends of the private 
institutions, it may be necessary to urge upon the people the next best 
thing, the old anti-sectarian amendment. For there are tens of thou- 
sands of citizens of all parties who will not rest until they have put the 
good old American doctrine of the separation of church and State in 
all its length and breadth into the Constitution of Massachusetts. 
The method of doing this reeommended unanimously by the committee 
on Bill of Rights is, in my opinion, the best. Let us hope that both 
the Convention and the people will have the wisdom and the vision so 

\ 
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to regard it, and that no second best ever will form the basis of 
another contest. 

But some one may ask: Do you not then sacrifice the non-sectarian 
private institution for the sake of settling the-religious controversy? 
Indeed, in an earlier stage of my progress toward a larger knowledge 
of this subject, in the days of my comparative ignorance, I asked the 
same question. The answer is “Yes” and “No.” It is partly true, 
but it is not the whole truth, and only the whole truth should influence 
our final decision. The fact is that we have here a new policy for the 
State, which, on the whole, is a good one in and of itself, entirely 
apart from any relation to our compromise. Allow me to show you 
that this is true. 

When I came before the committee on Bill of Rights at the first 
hearing I was asked the'question if, apart from the sectarian features 
of this measure, I believed that it was good policy to cut off the private 
institutions from State aid; and I could not give a positive answer to 
that question after all, because I was not decided in my own mind. 
But I have been learning ever since that time and I am coming more 
and more to the opinion that, apart from our compromise entirely, it 
is good policy for this State to give no appropriations of public money 
to private institutions. 
Now I should like to show you that. In the first place, no school 

or institution has a right to an appropriation. Let us put that right 
down. No school or institution has a right to an appropriation. Of 
course you can say that they are worthy institutions. They are 
worthy institutions. That does not give them a right to a State ap- 
propriation. You can say that they are doing good, doing a fine 
work, doing a work of mercy or of charity, or of education, or of 
something else which is of inestimable worth to the community; but 
that does not entitle them at all to an appropriation from the public 
treasury. Why, I could make a pretty good argument here to prove 
that man for man, the graduates of the Newton Theological Institu- 
tion were doing as much good to the Commonwealth of Massachu- — 
setts as the graduates of the textile schools. Because that Institution 
is a good one, a worthy one, doing a good work, a work which seems 
to a great many people indispensable to the highest interests of the 
State, nevertheless that is no reason at all why it should have an 
appropriation. 

And I want to say one thing more. I heard in this hall on Friday 
that, because the State had once given an appropriation to a school, 
that might constitute a certain claim upon the State, as though be- 
eause the State for ten years or twenty years had given such an ap- 
propriation, it was in some way under obligation and bound to do it 
for all the future. There is nothing at all in that either. This is a 
State policy, a new State policy, which is proposed here, and it is 
always the question with the State, a question which is to be settled 
by the State itself, as to whether or not it is a good thing to help this 
particular institution in the public interest. 

In the second place, — my colleague on the committee in the fourth 
division (Mr. Barnes) has taken this matter up, so I pass it over a 
good deal more cursorily than I would otherwise, — down at the bot- 
tom of this policy there is a legal principle which he mentioned, and 
that is, no public money for private uses. That is inherent in the 
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very idea of taxation, for taxation is the taking by the State of the 
money of the individual for the public good, and consequently the 
State has no right to use it for private good. The case to which my 
friend referred, that of Kingman v. Brockton, I have here, 153 Mass. 
255. There Mr. Kingman, standing on his rights as a citizen and on 
this principle of which I have spoken, refused to pay his taxes levied 
for the support of a Grand Army hall and I believe was threatened 
with arrest or perhaps was arrested. He brought the matter up to 
the Supreme Judicial Court and the court said that he was right 
about it, that the city of Brockton had no right to use public money 
for the private uses of the G. A. R.; that they might just as well 
have appropriated money for the Masonic Home or Odd Fellows’ Hall 
in Brockton. Now you see, however, that that does not settle the 
case, because the plea is that these institutions, many of them, are 
not altogether private institutions. Some of them are partly private 
and partly public, some of them have so large an interest in public 
service that we cannot call them exactly private institutions. There 
is a very shadowy line here, a “twilight zone’”’ between public insti- 
tutions and private institutions, — between appropriations of money 
for the good of the State and appropriations for simply private enter- 
prises. And if the conditions at any time in the history of the State 
are such that the State makes up its mind that it is good policy for 
it to cut off all private and semi-private institutions from its treasury, 
it has a perfect right so to do. 

In the next place, I want to show you the growing abuse of the 
policy of aid to private institutions. My friend from Milton (Mr. 
Bryant) on Friday morning said that it had been the policy of the 
State from the very beginning, and I suppose that that is a sufficient 
argument for some gentlemen in this Convention. But it is not a suf- 
ficient argument for me, because I believe that sometimes it comes to 
the point where old privileges are abused to such an extent that the 
only thing to do is to cut the whole thing off, to destroy the animal 
by cutting off its head. 
Now we have the facts that for the last six years the State itself has 

given $1,000,000 a year to private institutions and I suppose the cities 
and towns have given another million to them. That is simply my 
guess on the matter. And when you look at other States we see what 
this policy is leading to. All we have to do is to point to the figures 
which were given us just now by the gentleman from Haverhill (Mr. 
George) with reference to the State of New York. Ten millions of 
dollars in one year by the cities and towns of the State of New York, 
apart from anything that was given by the Legislature, I understand; 

‘and he admitted in his statement that some fair fraction of that 
amount was given to non-sectarian private institutions as well as to 
sectarian institutions. And I was told, —I have not the figures for 
this, — that in some towns and cities of New York State Old Ladies’ 
Homes were beginning to get money from the public treasury, and Elks’ 
Homes and Odd Fellows’ Homes and this, that, and the other, until 
almost everybody now is filled with the idea that if he can exert 
enough influence in the State of New York he can get his hands into 
the public treasury, too. It is a dreadful scandal, — this widespread 
desire to be fed and helped by the State. 

Take the Commonwealth of Pennsylvania. The Commonwealth of 
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Pennsylvania has been doing the same thing, so that it has reached 
pretty nearly $1,500,000 a year by the Legislature only, not saying 
anything about what the cities of Philadelphia and Pittsburgh and the 
other great cities of the State have done. I call your attention to 
some of the things that were helped by the Commonwealth of Pennsyl- 
vania: 

The Union Home for Old Ladies, Philadelphia. 
Home for Colored Children, Allegheny. 
Midnight Mission, Philadelphia. 
Home for the Friendless,’ Harrisburg. 
Home for Aged and Infirm Women, Easton. 
Messiah Home Orphanage, Harrisburg. 
Florence Crittenton Mission, Williamsport. 

And so we go on — 
Beulah Home, Reading. 
German Baptist Home for the Aged, Philadelphia. 
Some of those, of course, are sectarian and some are non-sectarian, 

too, private institutions which are being helped by the Commonwealth 
of Pennsylvania. 
Now I tell you that this has become a serious strain on the Legisla- 

ture of Massachusetts and on the city councils and the selectmen of 
this State. These appropriations are not made after a wide survey of 
the needs of the State, picking out this institution or that as a strategic 
point where there is need, and giving a State appropriation to help 
at that point of need. Why, that is so idealistic a picture it never 
has occurred to a good many men in this Convention that possibly 
it might be the way to do it. Rather it is done just as the gertle- 
man from Haverhill said. Men come into the Legislature and they 
hope that their political fortunes will be furthered if they can get 
an appropriation for some institution in their city or in their town. 
And sometimes the institution has not even asked for it, but represen- 
tatives come in and ask for these appropriations just with the hope of 
being elected to some office or other in the future. And political 
pressure is brought to bear for this institution and that institution and 
the other institution, and the Legislature votes away the people’s 
money without any real consideration, in a large way, of the needs of 
the State or as to why this particular institution rather than others 
like it should receive the appropriation. 
Now it is not good for the private institutions to get this State 

money. I believe it is no better for the private institutions to get the 
State money than it is for the sectarian institutions to get it. I 
believe that the private institutions which stand on their own feet, 
which proudly have refused ever to ask one cent of the Legislature or 
of the city council, which have determined to rely on the benevolence 
of the people who support them,— I believe that those institutions 
grow stronger and better and larger than the other institutions do. 
For just as soon as a private institution begins to feed at the public 
erib, just so soon its aims must become more or less political and just 
so soon politics begins to enter into its management and its affairs. 
And so the springs of benevolence are dried up and private philan- 
thropy is discouraged. 

I call your attention to what the Public Charities Association of 

, 
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Pennsylvania in 1913 said about affairs in that State. This is from 
their first annual report on this very subject: 

For years a persistent protest had been heard from medical conventions, women’s 
club meetings and social workers’ conferences that the method of making charitable 
appropriations in Pennsylvania was unscientific and unjust and resulted in the neglect 
of the State’s wards. From various and increasing sources the system of State appro- 
priations to private charities had been discredited on five specific counts: That it 
crippled our public institutions and prevented the fulfilment of our public obligations; 
that it encouraged the development of unnecessary private charities; that it dis- 
couraged private philanthropy; that it confused public responsibility with private 
benevolence and hindered the development of a uniform and clear-cut system of 
rewolon that it carried our charities into politics and resulted in gross political 
abuses. 

This widespread but unorganized sentiment reached its climax at the fourth 
Pennsylvania Conference of Charities and Correction at Wilkesbarre in October, 
1912. A Committee on Standards and Classification in Granting State Aid reported 
to the conference on the weaknesses and incongruities of the present system of mak- 
ing appropriations, and declared that ‘‘appropriations from the State treasury should 
not be made to charities under private management until the reasonable needs of 
the State have been fully met and an adequate system of State institutions fully 
developed.” 

And after going on to elaborate that, the writer of this article ends: 

If this policy is adopted, there will remain but a short step to direct State control 
and administration, which would perhaps be the most logical and satisfactory evolu- 
tion from the subsidy system. ! 

In the next place, it cripples our public institutions. Here we have 
perhaps two millions of money in the Commonwealth of Massachusetts, 
— perhaps that is a little high, a million and a half, — given to these 
private institutions when it ought to be given to our public institu- 
tions, to our public charities. A friend of mine was sent some time 
ago to one of the public institutions in this State. I am not making 
any criticism of that public institution, but I want to say that com- 
pared with the private institution which she left, it is a pretty bare 
and hard affair. I do not say that the officers of that institution do 
not do the best they can with the money, but they ought to have a 
great deal more money there to do their work. And I believe that if 
the State cannot get that money anywhere else, — and in these hard 
war times I do not know that it can get the money anywhere else, — 
it ought to take the money now given in appropriations to these 
private institutions and put it into the public institutions so that they 
might be something like what they ought to be. I do not believe that 
we have a right to give away money before we supply our own chil- 
dren with proper food. And I do believe, in the last place, that there 
is something in the argument that in the end the State ought to have 
something of ownership to show for its money. When the State puts, 
year after year and year after year, $10,000 and $50,000 and $100,000 
into an institution, it seems to me that at last it ought to own that 
institution, ought to have some real property there, as well as the 
benefits that come from the institution in an indirect way to the 
public. : 

Mr. President, I have.reached a certain turning point in‘my speech 
and it is nearly one o’clock, time, perhaps, for the Convention to 
adjourn. I move that the Convention adjourn. 

1 Neva R. Deardorff, Assistant Director, Philadelphia Bureau of Municipal Research, in ‘‘ The Survey,” 

February 24, 1917. 
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Continuing after the recess, Mr. Anderson said: 

I am going to tax the patience of the Convention only a few mo- 
ments more. I had intended to take up all of the objections that I 
had heard to the prohibition of appropriations for private institutions, 
but I shall mention only one or two. 

It is said that there is no public demand for this prohibition, and 
that is more or less true, but it is the kind of change of policy for 
which it is unlikely there would be a public demand. Changes of 
policy come from two directions: First, from the public; and, sec- 
ond, in other cases, from trained legislators. And it seems to me 
that this is the sort of thing which naturally would not come from 
the public until the abuse of the privilege became almost unendur- 
able. As a matter of fact, many of the leading legislators tell us that 
the privileges are now abused to the extent that we ought to be very 
careful about this matter at least, if not to cure it at this time. One 
hundred and fifteen members of the Massachusetts Legislature voted 

in favor of this principle in 1915. 
But if there is little public demand for the prohibition of appro- 

priations to private institutions, there is a demand for the amend- 
ment offered by our Bill of Rights committee. I must say that when 
I go out and talk with the people I am unmoved by the opposition 
which we find in this Convention, and I have it reported to me by 
other delegates that the people are practically unanimous for this 
amendment as far as they understand it. They want to see this 
question taken out of politics. They want to see it settled according 
to the American doctrine, and settled right, and I am quite sure that you 
will find large communities in this State that will vote almost unani- 
mously for it. The more I hear from the people the more certain 
I am that we are on the right track. You know I felt for a good while 
that it was very doubtful whether with the handicap of the private 
institutions we could possibly carry this amendment at the polls. 
But now, although we have some squalls before leaving port and 
although we have an unchartered channel before us and no one can 
tell exactly what is going to happen, I have the largest faith that 
with this good crew which we have aboard we are going to carry the 
ship through to the desired haven. 

The next matter to which I wish to call attention is the fact that 
this is a ‘new policy and consequently demands many readjustments 
and works some hardships. There can be no doubt about it. So it 
is with every change of policy in a settled community. When the 
Commonwealth of Massachusetts chartered the first railroad it cer- 
tainly caused a great change and readjustment in the whole system of 
transportation, and a good deal of hardship was worked to the old 
stage lines when the locomotives began to draw the trains over the 
railroads. And so it is perfectly inevitable that with a new policy 
we must have something of that sort. But I call your attention to the 
fact that this amendment of ours is right in line with progress. In 
1853 the State reached the point of saying: ‘‘ Public money to public 

_ schools only.” Now we only take the next step and say: “Public 
money to public institutions only.’ And this step already has been 
taken by six other States of the Union. 

It seems to me that all I have to do to carry my point with the 
Convention is to prove to it by even the slightest margin, fifty-one to 
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forty-nine or something of that sort, that this change of policy is 
desirable. And if that is so, then the very great value of our amend- 
ment in taking the whole sectarian controversy out of politics will 
more than outweigh any possible objections which can rise. 

I wish to speak a little about the pending amendments in general. 
This compromise which we put before you, — and all matters of this 
sort which really settle anything are compromises, — is of course of a 
very delicate nature. I suppose it is hardly an exaggeration to say 
that there are lines in this amendment which contain the words of 
five or six different members of the committee. - Why, there is not 
one member of the committee but probably could write a better 
amendment than-this. But this is the only amendment on which we 
all can agree. It is the only production to which we all can give our 
consent. And consequently it has the most delicate balance, and if 
you put in this amendment and that amendment and the other amend- 
ment you will be sure to imperil it and perhaps to disrupt the har- 
mony which all of us are so happy to have attained. 

Mr. Haines of Medford: I should like to ask the gentleman if this 
amendment passes and then goes to the people and is accepted by the 
people as a constitutional amendment, is it then under the initiative 
and referendum as is put forth in the measure by the majority of the 
committee before us? Can it be repealed and at the same time put 
on the ballot by any parties having the required number of votes? _ 

Mr. AnpERson: In reply to the gentleman’s question I will say 
that of course if any one, any party, can get fifty thousand signatures 
they can put any proposition, I suppose, on the ballot by the initiative 
and referendum. I think that is a plain statement in reference to the 
matter, but I do want to make this point, — that an amendment like 
ours, put in as a result of a compromise of this sort, with the feeling 
of good will, with the idea that everybody is treated right, will stay 
in the Constitution a lot longer under the initiative and referendum 
than any other kind of amendment. 

Mr. Harness: I again should like to ask the gentleman how we settle 
this question in this Convention if the next year the people, under the 
initiative and referendum having the right to repeal our acts as a 
Constitutional Convention, get a certain number of signatures and then 
take it before the people in a controversy? 

Mr. Anprrson: Well, I should say in reference to that: If the 
initiative and referendum is adopted we have all got to meet it, that is 
all, and what is sauce for the goose is sauce for the gander. 

Mr. Haines: I should like to ask the gentleman if he thinks the 
people of this Commonwealth want this measure or want any compro- 
mise, or whether they want a straight measure based upon the feeling 
that they have as people as to what should be the law on the sectarian 
issue, regardless of any appropriation for any educational purpose or 
for any private purpose whatever where there is any religion brought 
into the matter. 

Mr. Anperson: I think that what the people of this State want is 
an amendment that will settle the question and settle it the longest 
and settle it the best; and I think very soon, if they look into the ques- 
tion and if they have it placed before them rightly, they will see that 
this is the very best solution of the matter. 

Mr. Hatnus: It seems to me that the people of this Commonwealth 
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will have, — under the initiative and referendum which gives us the 
right to appeal any constitutional amendment adopted by this Con- 
vention, — the right then to repeal our act and will voice their own 
feeling and will bring this measure before us next year. It seems to 
me that our first duty here is to pass or fail to pass the initia- 
tive and referendum. If we pass that law we have accomplished the 
purpose of giving the people’s voice power, and when we do that we 
have settled this question forever. If we settle this by our three hun- 
dred or more members here we simply have thrown it open to the 
same controversy that we always have had in the past, and it seems 
to me, Mr. President, that we should+rsettle that question first and 
this question afterwards. 

Mr. ANDERSON: I simply want to say that knowing as I do the 
situation with reference to this sectarian controversy, no sectarian 
amendment will be put forward by fifty thousand voters next year if 
the initiative and referendum is brought before the people. The fact 
is that we have just before us a new era in this State. If we can do 
the reconciling act of passing this amendment at this time in this 
Convention we shall bring in an age of good feeling in the whole 
Commonwealth, I believe, which will be very much like the state of 
good feeling which we have here now in this Convention. For the last 
three or four weeks we have had the first fruits and the foretaste of a 
new feeling in this State and I myself rejoice in it. 

I shall now speak a little about the amendments which are before us 
at this time, and first about the academy amendment. I think that 
there is considerable merit in that amendment. There is some hard- 
ship that must be suffered by the towns and the academies, but I 
believe that there are various means of adjustment and that patience 
and largeness of view and some self-sacrifice and some genius in the 
Legislature will be able to carry that matter through. It seems to me 
that that amendment is the most dangerous to our compromise, for 
with my friend from Weymouth (Mr. Barnes), who spoke immediately 
before me, I believe that it attacks the very ground on which the 
compromise is made. 

I wish also to answer my friend from Haverhill (Mr. George) as I 
said I should in reference to the hospitals. I believe that the third 
section of the proposal is a perfectly fair section. I do not believe it 
opens up the matter wide. It simply says that the cities and towns 
may pay the hospitals as any other of their patrons do for services 
actually rendered. Simply to pay their ordinary and reasonable 
charges is not aiding the hospitals in any way, shape or manner. 
~ I wish to say a word about the amendments which I proposed as the 
representative of the committee, the committee amentiments that I 
proposed with reference to the matter of phraseology — 

Mr. Gerorce: I dislike very much to interrupt the genileman’s 
most interesting address, but he is touching upon the questions that I 
asked. I am not asking a question whether or no it is a fair proposi- 
tion. What the question was is this: Is it not possible for the Com- 
monwealth or any political division thereof to appropriate money to 
the New England Baptist Hospital for a hundred patients at so much 
per week, say ten dollars, if that is the prevailing rate? I simply ask 
if that is not possible; and then if it is possible, cannot that same thing 
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be done with three hundred other institutions in the Commonwealth, 
precisely as is now done in New York? That is what I wanted to ask. 

Mr. AnpreRson: Under the third section the town of Brookline could 
pay the New England Baptist Hospital for care and support actually 
rendered or furnished to any number of patients, and so could any 
other hospital be served in any town or city of this State. 

Mr. Grorcet: I should like to ask through you, Mr. President, if the 
Commonwealth of Massachusetts or the Legislature of Massachusetts 
cannot make a similar appropriation to that institution or any other 
institution for like service? . 

Mr. AnpErson: ' The Commonwealth of Massachusetts can pay, if 
it is charged by any hospital or institution for the deaf, dumb or 
blind, the ordinary and reasonable compensation for service which is 
actually rendered and furnished under those circumstances. 
Now I go on with my perfecting amendments which are committee. 

amendments. The first amendment which I proposed was that after 
‘the word “learning”’, in line 22, — will the members of the Conven- 
tion please take up the report of the committee on Form and Phrase- 
ology, pages 5 and 6, looking over to page 6, — we amend by insert- 
ing in line 22, after the words “aiding any school or institution of 
learning’’, the words “whether under public control or otherwise.” 
The passage reads: 

and no grant, appropriation or use of public money or property or loan of public 
credit shall be made or authorized by the Commonwealth or any political division 
thereof for the purpose of founding, maintaining or aiding any school or institution 
of learning wherein any denominational doctrine — 

that is, any distinctive doctrine of any religious body or anti-religious 
sects 

is inculeated, — 

that is, is taught or propagated — 

or any other school, college, 

and so on. 
Now, after the word “learning”, in line 22, we insert the words 

“‘whether under public control or otherwise’? Those words were in 
the original resolution and were left out by the committee on Form 
and Phraseology because they thought they were surplusage and that 
it was not necessary to put them in. The committee on Bill of 
Rights do not know whether they are surplusage or not and are a 

~ little doubtful, and think it is best to retain them on the ground that 
it makes the matter perfectly plain. } 

In line 24 we wish to insert, as we had it in our original proposition, 
after the word “school,” the words “or any”, so that it shall read: 
“or any other school, or any, college, infirmary, hospital, institution,” 
etc. This is a matter merely of English. The word “other” is cor- 
relative. It refers to some one thing of which it is the other, — the 
one, the other. Now when we say “or any other school,” we mean 
that one kind of school which has not yet been mentioned, and that 
is the private, non-sectarian school. 
Now you see that there is in line 22 the word “school,” and in line 

23 we have “or any other school,”. The committee on Form and 
Phraseology would say “or any other college”, and looking at line 22 
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you would see “institution of learning’ corresponding to it. But 
still “college”’ narrows “institution of learning” considerably. “Insti- 
tution of learning’ may mean academy, or theological seminary or 
anything else of the kind, but “college”’ narrows it, and so we put in 
“or any college’. Now if you go on with this sentence as the com- 
mittee on Form and Phraseology have it and say “or any other in- 
firmary,’ you look in vain to the line preceding for any infirmary. 
“Any other hospital’? ; you still look in vain for a hospital above. 
“Any other institution” ; you still look in vain for a correlative to 
that. And consequently we think it is good English for us to put in the 
words “‘or any” before “‘college”’. 

The last perfecting amendment would insert the words in line 25 
“publicly owned and”, so as to read “which is not publicly owned and 
under the exclusive control, order and superintendence of public offi- 
cers or agents’’, etc. It was made plain to us that without those words 
we might possibly let in all the private institutions in simply another 
way, that all the private institutions might come to the Legislature 
and ask that their trustees might be made public officers and agents, 
and consequently that they would get their appropriations simply by 
coming in at another door. Therefore the committee thought that 
it was best to say just exactly what they meant, “which is not pub- 
licly owned and under the exclusive control,” ete. 

Also I want to say one word about the phraseology amendment, — 
that is, the one making ours amendment 45 and leaving amendment 
18 as it stands. Amendment 18 as it stands, it seems to me, is 
dangerous. The last clause of it makes it dangerous. I do not know 
why we should leave that sentence uncorrected as we correct it in 
two places in our amendment. 

' In the last place I want to offer, Mr. President, a unanimous com- 
mittee amendment. I move to amend by adding Section 5: 

This amendment shall not take effect until the October first next succeeding its 
ratification and adoption by the people. 

I offer this amendment, Mr. President, in order that the readjust- 
ment which must necessarily follow the adoption and ratification of 
our amendment by the people may be effected as easily as possible; 
that time may be had for making it. 

Mr. Buacxmur of Quincy: Mr. President, I desire to move the 
amendment to the resolution contained in the Orders of the Day, and 
printed on page 2 of the Orders of the Day. This amendment, as it 
will appear, provides for striking out, in line 24, the words “in- 
firmary, hospital, institution, or”; striking out, in line 25, the word 
“charitable”; and striking out, in lines 29 and 30, the words “the 
maintenance and support of the Soldiers’ Home in Massachusetts and 
for.” 

No change has been made in the first part of section 2 as amended. 
The purpose of this amendment is simply to eliminate charitable or- 
ganizations, such as hospitals and infirmaries. The striking out or the 
elimination of that reference to maintenance or support of the Sol- 
diers’ Home in Massachusetts is made because the exemption is no 
longer necessary if the words infirmaries and hospitals and charitable 
institutions are eliminated. And so in section 3 there would be no 
occasion for the exemptions there provided, “hospitals, infirmaries, 
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or’’, and they are stricken out, because they would not be prohibited 
in section 2. 

This amendment is in no way antagonistic to the proposed amend- 
ment which forbids appropriations for sectarian institutions. It is a 
simple amendment. It is directed specifically against the so-called 
no-aid-to-private-institutions amendment. 

Now, gentlemen, I for one have had some difficulty in following 
the chameleon like changes in my friend from Newton (Mr. Ander- 
son), who says that this amendment as it is now drawn is a particu- 
larly fine amendment, and that the purpose at which it aims, namely, 
giving no aid or assistance whatever to any private or semi-private 
institutions in cities or towns, is a most desirable one to attain, and 
he has given us what seemed to be several very convincing arguments 
to that effect. I have received, however, from one of my constitu- 
ents in the city of Quincy a letter and a resolution which I have been 
asked to submit to this Convention. The resolution is as follows: 

To the Constitutional Convention of the Commonwealth of Massachusetts. 

Be it resolved, that we, the First Methodist Episcopal Church of Wollaston, 
Mass., hereby indorse the constitutional amendment to prohibit sectarian appro- 
priations, No. 66, and urge its passage by your body; and be it further 

Resolved, that we protest against the substitution for the anti-sectarian amend- 
ment of any amendment prohibiting appropriations of public money to private 
institutions. es ; 

(Signed) Grorce M. Baty, 
Pastor (or presiding officer). 

S. Netson BELCHER, 
Secretary. 

With that communication which I have been requested to submit 
to you, sir, and which I now submit in pursuance of that request, 
there was this communication in addition: 

Juuy 7, 1917. 

Constitutional Convention, State House, Boston, Mass. 

My Dear Sir: — Enclosed find a petition which I ask you to read and then 
present to the Convention, as it is from your district. 

Allow me to take this opportunity of giving it as my decided opinion that the 
Lomasney-Curtis amendment will never be ratified by the people, as it will have as 
its opponents not only all those opposed to the anti-sectarian amendment and all 
the friends of the private institutions, but also all those who do not desire to see a 
policy inaugurated which will inevitably tend to bring our well managed private 
institutions under the management of the cities and towns of the State. If the 
Lomasney-Curtis amendment is submitted to the people singly and defeated at the 
polls, then we shall be just where we are now, with this vexatious question still 
unsettled. The only way to settle this matter is to get the anti-sectarian amend- 
ment before the people in some way. It is sure to secure a majority. ; 

Yours respectfully, 
FREDERICK L. ANDERSON. 

You will observe there, Mr. President, that he states that he does 
not believe, — that he is positive, in fact, — that the people of this 
State believe in inaugurating a policy which inevitably will tend to 
bring our well managed private institutions under the management of 
the cities and the State. 

Now, Mr. President, what is this great principle involved that we 
hear so much about? It is simply this: That the State, cities and 
towns may no longer aid private charities or support them in any 
way, no matter how worthy they may be, and no matter how neces- 
sary they may be to the public which they serve. Let me call your 



SECTARIAN APPROPRIATIONS. 175 

attention to the situation that exists in the city of Quincy. In 1889 
certain individuals went to the Legislature and secured from the 
Legislature an act incorporating the city hospital of the city of Quincy, 
and that hospital was established. In that act there was a provision 
that the city of Quincy might appropriate so much money each year, 
$1,000 in the beginning, toward the support and maintenance of that 
hospital. Quincey at that time had a population of about 20,000 
people. They needed a hospital. It was impossible to get to any 
other hospital; at least, there were no hospital facilities nearer than 
the Massachusetts General Hospital on the other side of Boston. 
Private aid was secured, a plant was built, and with assistance from 
the city of each year’s appropriation the hospital has since flourished. 
At the present time it takes care of over 1,200 patients every year. 
Recently the city government of the city of Quincy went to the Legis- 
lature and secured an act which enabled them to appropriate $7,000 a 
year. For the last fifteen years they have been appropriating $5,000 
a year. 

Whose money is it? Is it the money of the Commonwealth of 
Massachusetts? No! You talk about preventing the appropriation of 
the State money for such hospitals. It is not the money of the State. 
It is the money of the citizens of the city of Quincy, and not one 
dollar of that money is appropriated except by the vote of the city 
council of the city of Quincy, with the full knowledge and consent of 
every citizen of that town. And that money, gentlemen, is necessary 
toward its support. Take the city of Brockton. The city of Brock- 
ton I understand appropriates each year $8,000 toward the support 
of its hospital. The city of Brockton may or may not be able to sup- 
port a hospital entirely out of public funds, but is it well now to 
inaugurate a policy in this State to force the maintenance of these 
great charities upon the public, when we are bending every effort 
that we can to carry the great burdens brought upon us by this war? 
Is it now desirable to support an entirely different policy and to throw 
over all these well managed private institutions to the management of 
politicians or to say that they shall not exist a year after next October 
unless they can take care of themselves? It seems to me an absolute 
absurdity \to take any such position as that. Is it better for us to have 
a well managed hospital, a hospital upon whose board of trustees the 
mayor of the city of Quincy sits ex officio, and of which there are 
certain trustees elected by the city council in Quincy, a hospital cost- 
ing the city only $5,000 or $6,000 or $7,000 a year, or a hospital such 
as that in Haverhill, which I understand costs the city $30,000 a year? 
Why should the city of Boston say, or any gentleman from the city of 
Boston say, that the citizens of Quincy cannot support their own 
private hospital, if they want to, or assist in aiding it, if it costs only 
$5,000 or $6,000 a year? Is it connected with the sectarian issue? 
Not the slightest. I do not even know the religion of the gentlemen on 
the board of trustees, but if I were to guess I should guess there were 

some good Catholics as well as Protestants upon it. No question of 
religion ever is asked of anybody who goes there, but whether a hos- 
pital is sectarian or not would make no difference. to my mind. I can 
see no good reason why, for instance, an institution such as the Carney 
Hospital should not have an appropriation if it wanted it, —if it 
needed it. The question is: Does it do good in the community? If 
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it does, and the city or town wants to help support it, why should 
they not be permitted to so spend their own money? 

Mr. Lomasney: Do you understand that in 1899, when the resolve 
to allow the Carney Hospital $10,000 was being considered, there were 
many protests made against it? Did you come forward on that occa- 
sion to speak in favor of it? 

Mr. Biackmur: Sir, my answer to that is that I-knew nothing 
about the situation at that time, but I should be very glad to come 
forward and speak for it under the conditions that exist as I under- 
stand them to-day. I can see no reason why any sectarian question 
should enter into the question of charity, — needed charity. I can 
see no reason why there should be tacked on to this measure a prohi- 
bition against a system of local assistance to worthy charities in the 
communities where they are needed and cannot be otherwise sup- 
ported. 

Mr. Lomasney: With the gentleman’s permission, I will read to 
him the protest on that occasion: 

The policy of paying money from the treasury of the Commonwealth to private 
institutions in the name of charity is a most dangerous policy to pursue. We there- 
fore remonstrate against the proposed appropriation for the Carney Hospital as 
being a step if once taken that will be fraught with insurmountable difficulties by 
the demands of numerous worthy institutions, owned and directed by private 
associations, beyond the control of State authority; we most respectfully suggest 
that now is the time to pause and consider well the consequences that will follow 
such legislation. 

With your permission, sir, I will state these facts: Document No. 
17, issued by the Commission to prepare data for this Convention, 
shows that from 1860, up to and including 1899, $6,973,982.48 has 
been given by the State to educational and charitable institutions. 
Of that amount three Catholic charitable institutions received $49,000. 
From 1890 up to January 1, 1917, $9,902,637.76 additional has been 
expended, making a total of $16,876,620.24. Since 1899 no Catholic 
institution has received any money from the State. If the above 
protest against the final grant of $10,000 to the Carney Hospital was 
sound doctrine to apply to a Catholic institution in 1899 why should 
not the same doctrine apply to all privately owned or controlled institu- 
tions now? 

Mr. Buackxmur: I cannot'see how that changes the situation in one 
single iota, for the simple reason, sir, that whether Carney Hospital 
did or did not receive the aid that it ought to have had is beside 
the question. The question now, here, is whether in passing the sec- 
tarian amendment we find it so advantageous and so necessary to do 
it that we tack on to it an entirely different proposition that has ab- 
solutely nothing to do with the sectarian issue. 

Mr. Lomasney: I should like to ask the gentleman if it is not a 
fact that on the occasion he refers to Mr. Sprague of Quincy from his 
own city was one of the most violent opponents of the proposition? 

Mr. Bracxmvr: I will say for the benefit of the gentleman that I 
am not Mr. Sprague’s keeper. I know not whether he did or did not 
oppose it. In any event I am not responsible for his opinion. 

Now, there is an exception placed in this measure that was worded 
a little differently than it is now, but the purpose of it was this: 
That cities and towns might furnish certain aid to people who were 
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unable to aid themselves and who were a public charge. That was 
the meaning of it and that was the intent of it. Now, I am told this 
is what happens. Take a city like Quincy, for instance. In this hos- 
pital we have about 1,200 patients a year. There are about 300 of 
those patients, largely coming from the city of Quincy, who are in no 
sense paupers, who have struggled along in hard times making both 
ends meet, and perhaps not doing it quite, who are overcome by sick- 
ness and disaster and go to a hospital, and who expect and want to 
pay for their care. 

Mr. Anprerson: Does the gentleman understand that the line he 
refers to just now has been changed by the committee on Form and 
Phraseology so as to read: “be in whole or in part unable to support 
or care for themselves,” instead of “at the public charge.” 

Mr. Buacxmur: Yes, sir, I understand that that wording was 
placed there, and placed there at my own suggestion, but it does not 
really fill the bill, as I explained to the gentleman from Newton. I 
suggested to him a very much broader amendment, one which was 
suggested to me by my colleague from Quincy, but I understood that 
his committee was not receptive to any more suggested amendments 
and so we let it remain as it is. The phraseology here takes the sting 
out of it, to be sure, but the effect of it is practically the same, for 
this reason: That you have to make an application to the city of 
Quincy for A or B on the ground that he is unable to take care of 
himself and he goes on the books of the poor department of the city, 
because it is only the poor department of the city through whom 
they (the hospital) can get the money. The result is that the patient 
begs the people in the hospital, in the first instance, not to pass in 
his name to the city, and promises that he will pay for his board and 
care, etc. The patient intends to do it. But what is the result? 
Not many are able to face the added burdens put upon them by the 
sickness after they get about and try to make both ends meet. They 
find they cannot meet those extra expenses, and so the hospital bill 
falls by the wayside. Under the law, unless claim is made in five or 
ten-days, or something of that sort, the hospital loses a claim on the 
city. There is a large proportion of the citizens attending these hos- 
pitals who never pay anything but who would pay if they could. 

But this provision is not going to help the case of many of these 
hospitals that are starting. They need more than the actual money 
that will be received from time to time from each patient, or from a 
number of patients; they need to know in advance how much they can 
get from every source. At the present time the amount is figured out 
in advance. The city of Quincy can pay $5,000, $6,000 or $7,000, or 
the city of Brockton can pay $8,000, whatever the amount may be, 
and that money is appropriated for them and they can rely on it, and 
they can make the engagements for nurses and the care of patients in 
anticipation thereof. 
What are you going to say also in cases of great exigency, where 

the hospitals constantly have to have additional help? Take the case 
of Quincy. We now have, I think, about sixty beds, but they are 
making provisions for one hundred additional beds in case of any 
disaster at the Fore River Shipbuilding Company’s works. Under the 
conditions that obtain now we need all the help and assistance we 
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can get from every source, and so does every other town and city in 
the Commonwealth that has an institution of this kind. 

I think I have answered, Mr. President, the suggestion of my friend 
from Newton (Mr. Anderson). When he said that politics might enter 
into these institutions, these private institutions that got money from 
the cities and towns, he had in view, of course, those institutions 
which came to the State to get State money. I have here a list of 
hospitals, private hospitals in this State, about a hundred in all, 
thirty or thirty-five of which receive appropriations from cities or 
towns toward their support and maintenance. Does he mean to 
suggest, for instance, that politics enters into the city hospital in 
Quincy because the mayor and the city council and all the people of 
the city together reach the conclusion, through their representatives, 
of making this appropriation to our city hospital each year? No 
politics enters into the Quincy hospital, and I doubt very much if 
there is any in the Brockton hospital or any other institution of that 
character. 
We are told that a great principle is involved here. What is this 

great principle? We are told that it is necessary for the peace of the 
Commonwealth that you should insert this prohibition against hos- 
pitals, infirmaries and charities. Why, stated in one way the prin- 

\ ciple is this: That in order to be a good charity it has got to be all 
public or it has got to be all private. Now, that is a perfect absurdity 
on the face of it. Is it not just as good a charity if it is assisted and 
placed on its feet in these small towns and small cities where charities 
are needed and they could not otherwise have charities established? 

And then we are told also that the peace of the Commonwealth 
demands it. How does the peace of the Commonwealth enter into 
such a proposition? Is there a demand on the part of the noble and 
generous Catholics and Protestants of this State or of any other 
religion that we should not give support to the needy private chari- 
ties? I should like to ask the gentleman from Ward 5 (Mr. Lomasney) 
where he heard that demand. I never heard it. 

Mr. Cuurcuitt of Amherst: It is with very great reluctance that , 
I rise to say a single word on this question. I want to say a word in 
support of the amendment of the delegate from Deerfield (Mr. Boy- 
den), in the first place because I feel in duty bound to do so in repre- 
senting a very great body of opinion in my district, and second, be- 
cause I feel that the amendment is'a worthy one. I should not say 
a word in favor, in spite of the feeling in my district, if I did not 
think it a worthy one. But I want to say with just as much em- 
phasis as the delegate from Deerfield did that I have not the slightest 
desire to embarrass or endanger in any way whatever the passage of 
the main. amendment, that I regard the work of the committee as ‘a 
great accomplishment, and that whatever doubts I have had upon 
the subject, and whatever differences of opinion as regards the amend- 
ment there may be, whatever its likelihood of success, I cannot help 
feeling as a result of this debate that the agreement of the various 
interests, the harmony which has been secured upon at least the 
amendment itself is something that ought to make all of us exceed- 
ingly grateful to the committee and to the Convention, and that the 
people of Massachusetts ought to be grateful-for the result. 
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But I am bound, Mr. President, to call attention to one thing on 
behalf of these academies. The committee has laid down apparently 
a hard and fast principle, the principle that no institution which is not 
truly a public institution shall receive public funds. They base their 
attitude upon the fact that this is the principle upon which harmony | 
has been obtained, and this is the principle upon which they insist when 
they say they cannot accept amendments. But they themselves have 
not lived up to that principle, and they therefore have invited and do 
invite, as the amendment at present stands, a suggestion as to the 
value of other exceptions than those which the committee has made. 
In other words, if these exceptions are justifiable which the committee 
has made, —-the exception with regard to the Soldiers’ Home and the 
exception with regard to the libraries, — it must be because the commit- 
tee believe that in these cases at least the principle is not binding, 
that an exception may wisely be made, and they therefore leave it, 
it seems to me, as long as those exceptions are there, to the rest of us 
to suggest, — at least we have the right to suggest, — the considera- 
tion of other exceptions that may possibly rest upon as good a ground. 

I have not the time, Mr. President, to say what I wanted to say 
with regard to this amendment. I am going to confine myself abso- 
lutely to a statement of my attitude in the matter. I want to call.the 
attention of the Convention, in the first place, to the reasons which 
the chairman of this committee offered on page 12 of his printed 
speech (Document 334) for the exemptions in the case of the libraries. 
They did except seventy-five libraries that are not public institutions. 
I will not read the whole paragraph or two paragraphs in the middle of 
the page, but they said: “We went into the whole question. There 
was not any guesswork or uncertainty about it. We found funds could 
not be transferred, and did except the libraries.” 

The committee, therefore, realizing that libraries open for public use 
were “of great assistance to the education of the people,” have made 
this exemption. There is the reason that they offer. The thing could 
not be made public. These funds could not be transferred. The li- 
braries were of great use to the education of the people, and they 
therefore made the exemption. 

I shall not argue the case of the academies, Mr. President, but from 
the point of view of the people in my district, where there are a num- 
ber of these academies, and from my own point of view, that is all of 
it equally true with regard to the academies. I do not believe that the 
members of the Convention as a whole really do understand the posi- 
tion which those academies have in our system of education. I assert, 
—TI can only assert it because I have not time to prove it, — that on 
the whole those academies are to all intents and purposes, except the 
fact that they are partly privately supported and controlled, upon 
precisely the same basis as our high schools, and that if you take away 
the privilege of treating these academies as high schools and appro- 
priating public funds thereto, you leave to the towns in which these 
academies exist one of two alternatives. Either the towns must 
duplicate the plant at a very considerable cost both in money to the | 
taxpayers and in education to that town, or some arrangement will 
have to be made which will bring the expense of the education of the 
boys and girls in that town upon their parents. They will become 
private pupils, and their parents will have to pay the expense of their 
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education. Those schools have been accepted by our educational 
system into the situation, which is the common situation in Massa- 
chusetts, that the cities and towns shall pay for the education of all 
their pupils, and you are therefore taking away from these children 
the privileges which we regard as necessary and truly popular in our 
system of public education. That is the situation that is left, Mr. 
President, and it is true with regard to a good deal of the private 
assistance given to these academies that these funds cannot be trans- 
ferred. 

I am unwilling to sit down without repeating that I do not want to 
see the consideration of this amendment a danger and an embarrass- 
ment to the principle of this amendment, but the principle has not 
been carried out in the case of the libraries, though the exception may 
be entirely justified. There are a great many people in the towns 
where these academies exist who feel that they ought to be supported, 
and who will feel that if exception is made in the case of the libraries 
they have been treated unfairly. I do not say that they ought to vote 
against this amendment because of that. They ought not. I my- 
self, Mr. President, am ready to pay a pretty high price for things that 
I should like to see accomplished, for the sake of accomplishing what 
this amendment aims and intends to accomplish, but it nevertheless 
remains a fact, gentlemen, that this amendment is intended not merely 
for acceptance by a vote of the people, it is intended for harmony, for 
unity, for a real fraternity. We want to see an amendment, it seems 
to me, Mr. President, which will go to the people in such form that 
really all the interests may feel we are thus obtaining a genuine har- 
mony, corresponding, I believe, to the genuine feeling of the citizens of 
Massachusetts. It is necessary not only to carry this amendment, if 
it is to have its greatest and proper force, by a majority vote; it is 
necessary to make the people of Massachusetts feel as far as possible 
that it is right, and that it does tend to bring about a unity of spirit. 
It is certain, Mr. President, that if the people feel that these academies 
stand upon a different basis from truly private institutions, if they feel 
that they are not sectarian in any sense, nor doctrinal, if they feel 
that they are really, in all respects that this amendment might take 
into account, genuinely public institutions, they will feel, however 
they may vote upon the amendment, as if a means ought to have been 
found among men who are looking at all interests to take care of these 
interests too, without spoiling- the real intent and principle of the 
amendment. Unless the committee at the same time can stand 
absolutely out against any exception (unless it be the Soldiers’ Home, 
where of course it is the National government, as I understand it, with 
the Massachusetts government that controls), unless the committee 
can adopt this principle and stick to it absolutely, even at this late 
day, Mr. President, I think the committee ought to be willing to give 
consideration to this question. I, for one, say that I stand exactly 
where a certain great newspaper in this State stands. We ought not to 
endanger the main principle by exception, we ought not to urge excep- 

_ tions about which there is really any fundamental doubt. Only those 
things that may receive ready acquiescence ought to be offered. But 
I feel bound, Mr. President, to say that I think if the members of this 
committee were free at this minute to consider. the question from the 
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start they might find it possible, upon the principles they have adopted 
in the case of the libraries, also to except these schools. 

There is just one thing stands in the way of that, Mr. President, 
and having said that I am through. No academy which does not in 
all respects truly stand in its curriculum, in its public services of any 
sort, precisely upon the same basis as the high schools, ought to be 
excepted. If the amendment of the gentleman from Deerfield (Mr. 
Boyden) doés not confine the giving of public money to academies, to 
such academies, it ought to be made to confine it; but I submit, it 
does. Jf you are to except libraries because they do help the educa- 
tion of the people, though they are partly private in control, if there 
are academies that conform in all respects to the conditions of our 
high schools then those academies ought somehow to be given what 
they have had during these years. The towns should have the assist- 
ance that they have had in the money that is privately given to these 
academies. It is a sad state of affairs, Mr. President, for such acad- 
emies, and it seems to me for us, if we could not, cannot, work out 
an amendment which will shut out all possible sectarianism of any 
sort, and at the same time keep these forty high schools which have 
some private assistance, as well as the other high schools which have 
no private assistance. 

Mr. Wasupurn of Middleborough: I sought this morning to ob- 
tain recognition for the purpose of asking a question in relation to a 
matter which has been somewhat obscured by the subsequent dis- 
cussion, but which has been now revived by the remarks of the 
gentleman from Amherst (Mr. Churchill). I want to ask the gentle- 
man from Deerfield (Mr. Boyden) before I vote on his resolution, if 
he knows just how many academies are affected by his amendment, 
and where they are located? 

Mr. Sawyer of Ware: No one denies that the passage of this reso- 
lution will work some hardship to some of these academies and to 
some institutions. No one denies that there is a good deal of plau- 
sibility in the arguments that they put forth for their own institu- 
tions. Mr. President, we have a large question here before us. We have 
a question which resolves itself into a triple division, whether we shall 
pass an anti-sectarian amendment; or whether we shall pass an amend- 
ment which makes a change in our public policy, — it is a public 
question and a question of public policy; or whether we shall modify 
that. 
We would be warranted in passing a resolution to prohibit sec- 

tarian appropriations only if facts and figures showed to us there was 
a sectarian menace to the State. Since 1860 we have had in round 
figures, $19,000,000 given to private institutions: $2,000,000 have been 
to miscellaneous enterprises, $10,000,000 have been for educational 
institutions, $7,000,000 for charitable institutions. The sectarian in- 
stitutions, or institutions under ecclesiastical control in part or in 
whole, have received only a very small amount from that whole ap- 
propriation. Now, it is needless to go around the bush. We under- 
stand that a strictly thoroughgoing anti-sectarian amendment is 
aimed at the Catholic church. Out of that $19,000,000 that church 
which that amendment aims at has received but $49,000. It received 
not one cent of the $10,000,000 that went to educational institutions, 
and of the $7,000,000 that went to charitable institutions it received 
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$49,000. It received $10,000 for the House of the Good Shepherd, 
$9,000 for the House of the Guardian Angel, $20,000 in the eighties 
for Carney Hospital and $10,000 in 1899 for Carney Hospital. 

I was a pastor in Brockton in 1899, and I can testify to the popu- 
larity of the Carney Hospital at that time. From my own parish 
several of my parishioners went to that hospital by choice, and they 
had only good words to say for it; and yet, Mr. President, when that 
resolve was brought into the Legislature, or when they asked for a 
$10,000 appropriation, — or their friends did, — in 1899, there arose 
such a protest against it that the next year the anti-sectarian amend- 
ment made its appearance, and each year since then it has been in 
your Legislature. It has not received any considerable vote. I think 
in all the years the highest vote it received was sixteen. 

We can say, then, that there is no menace from this sectarian 
source. We can safely say, then, there is no menace from this source, 
or from any other of our religious bodies, seeking to raid the treasury. 
Therefore if the only question before us is to pass an amendment that 
shall deal with the churches there is no need of any amendment what- 
soever. Not only does the past show no need of it, but I can testify 
that the temper of your Legislature, and the temper of your State 
government, is such that no such appropriation would get by any 
Legislature or get by the Executive Chamber in any Governor’s year. 

So, Mr. President, the question that is really before us is whether or 
not we shall change our public policy, whether or not there is some- 
thing alarming in the menace of private institutions, other than ecclesi- 
astical or sectarian institutions. Taking the period wherein we have 
the figures, from 1860, dividing it into halves, we find that for the first 
half of that time the appropriations for private institutions were a 
little over $5,000,000 and for the second half of that time they were 
over $12,000,000. This shows a startling increase. Now, I want to 
eall to the attention of this Convention that in 1911, a Governor of 
this State called the attention of this State to this increase, and at a 
conference held in the Governor’s chamber, when these very resolves 
to appropriate $100,000 a year for the Massachusetts Institute of 
Technology and $50,000 a year for the Worcester Polytechnic Institute 
were under discussion, Governor Foss stated that he believed it was a 
‘poor public policy, a poor business policy, for the State to appropriate 
money and turn it over to people to spend who were in no way 
responsible to the State and made no report necessarily to it. He 
went so far that there was a fear in some circles that he might veto 
those propositions. If any of you will go back to the legislative history 
of the time you will see that the resolve provides for certain scholar- 
ships to be given to certain Senators, and that there were certain other 
measures and promises taken to secure its passage. This claim, then, 
that the friends of the Massachusetts Institute of Technology and the 
Worcester Polytechnic Institute make, that they have an ethical 
obligation on the State, is not entirely well-founded, when we under- 
stand the means that were taken to wrench those appropriations 
originally from the State. 
Now, was Governor Foss wise? Is it wise to continue our policy of 

taking public funds, turning them over to private enterprises and 
institutions not elected by the people, not appointed by any elective 
officers of the people, but entirely private enterprises and institutions? 
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Why, Mr. President, we who have been in the Legislature know how it 
is. Here is an enterprise in a town that A, B, C and D, four or five 
representatives come from. They want to get an appropriation out of 
the public treasury. Another town has an institution; it wants a 
thousand dollars out of the public treasury. Here is another town of 
the same character. They come together and they get thirty or forty 
votes in a block, and each votes for the other’s appropriation that is 
desired, and any one else in the Legislature who will dare to stand up 
and oppose those appropriations incurs the enmity of the whole thirty 
or forty votes. The Governor in his chamber, if he vetoes the thing, 
incurs the enmity of them all. The result is that there is a hold-up. 
The Legislature is forced to make the appropriation. Now, have we 
got courage enough to stop it here? The gentleman from Haverhill 
(Mr. George) said that the committee lacked courage when it reported 
the resolution upon the calendar rathér than the sectarian resolution. 
Mr. President, I believe that it showed a fine courage when it re- 
ported that resolution rather than the original one. 

Why, Mr. President, take the matter of the local fair, — county fair 
if you like. They come forward with boards of their own election; 
they are not responsible to the State and are not elected by the State 
or any political division, and yet they come up here yearly and get 
thousands and thousands of dollars for their private enterprise, and 
they have a lobby sufficiently strong that no one dares to oppose them. 
I have sat on the committee in this Legislature that was appointed 
partly for the purpose of reorganizing the State Board of Agriculture, 
and I saw the committee forced way down. I know that every 
Governor who has been elected for several terms has called attention 
to the scandal of that board and asked that it be reorganized, and yet 
they never have got very far with it. 
When they say that this resolution offered here by the committee is 

a resolution for which there is no demand and no need in our practice, 
and is a makeshift or a cowardly attempt to evade something else, 
why, Mr. President, they do not properly understand the facts. 
I trust that this Convention, composed, as it is, of delegates who are 
not seeking reélection, will have the courage to stand here and vote in 
a little different way from what sometimes others, who are seeking 
reélection, feel that they are compelled to vote; that we will go ahead 
and accept the report of your committee. 

Now, Mr. President, there is just one other thing, and that is this: 
We came to this Convention expecting to face a delicate situation and 
a delicate question. This anti-sectarian issue has developed in the | 
last three or four years, and developed very naturally. As I have said, 
the anti-sectarian amendment came in first in 1900 and never got any 
considerable vote, but in 1913 this State elected its first Catholic 
Governor. Mr. President, he was an estimable gentleman. His record 
as Governor shows the people of the State to have been warranted in 
electing him. Your greeting to him on this floor on the first day of 
this Convention showed that he has your respect when you see him. 
And yet, Mr. President, there were certain forces in the State that 
felt his election was a great menace, and so that helped to the secur- 
ing of a following for this anti-sectarian amendment. Now, it hap- 
pened that there were also on the State ticket three other men whose 
religion was of the Catholic persuasion. This was a further opportu- 
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nity for certain forces to see red. And it happened also, Mr. President, 
that owing to the Progressive political movement in the State this 
House for the first time in many years was divided, and that the 
majority party did not hold control, but was dependent upon receiving 
the vote of some of the Progressives if it would organize the House and 
appoint the committees. It is a matter of legislative history that the 
exigencies of political trading then organized the House. The com- 
mittee on Constitutional Amendments was so organized that there 
would be a favorable report for this anti-sectarian amendment, to give 
it standing in the House ahd to secure a vote for it; thus, Mr. Presi- 
dent, this issue was thrust upon us and a certain member of the 
Republican party ran for Governor upon the issue. 
We have felt that for the last three or four years we have faced 

a-delicate situation. We feared when we came to this Convention 
that there might develop a cortdition that would send a question to 
our people that would bring forth dissension. What happened? Mr. 
President, you yourself took the move that was a bold move but after 
all has proved to be a wise move. You made as the chairman of this 
committee that handles this matter of Bill of Rights a man who, 
though of the minority party of the great metropolitan city of Boston, 
had been elected mayor, and who had proved himself to be a popular 
mayor and showed that he had an understanding of the feelings and 
ideals of the various races, the various religions. Mr. President, you 
then put upon that committee some of the most active men of both 
sides of this question. You put upon that committee men of all 
classes and all religions, and you left it to them as intelligent, wise, 
honest and sincere men to get together, and you were not disap- 
pointed. They got together, and they have reported into this Con- 
vention a resolution that takes the whole question out of the realm 
of religious controversy, that removes it. from religious dissension, 
that will send forth to the people a question that means a change of 
public policy and not an attack upon any religious faith or order. It 
seems, Mr. President, that your committee having acted so wisely, 
and having done so well, it is our duty, our moral obligation as mem- 
bers and delegates of this Convention, to support them and to send the 
resolution that they report, out to the people without these amend- 
ments that are sought to be attached to it. 

Mr. President, it was said here the other day that the academies 
and that the Massachusetts Institute of Technology and the Worces- 
ter Polytechnic Institute had a moral obligation from the State for 
the continuance of their grants. Why, instead of that, they have a 

_moral duty toward the State, in order to relieve us from the delicacy 
of the present situation, that they should withdraw those amend- 
ments; they should not press for them but should unite with us 
that we may have a harmonious and united stand in the Conven- 
tion and before the people, that there may be harmonious and united 
action on the part of the people. 

Why, Mr. President, we are in the midst of a great foreign war. 
It would seem that somehow it takes a war to always answer these 
movements that arise against the great bulk of Catholic citizens in 
our State. We remember the Know Nothing movement of 1853, how 
then they told us that we could not trust these citizens, how in the 
war of 1861 to 1865 they went forth and shed their blood side by 



SECTARIAN APPROPRIATIONS. 185 

side with their fellows of other religious faiths. Do you remember 
the A. P. A. movement of 1894, and how in the Spanish War they 
went forth in the same way? Now, Mr. President, in the face of 
this movement, in many of our cities and towns the great bulk of the 
young men who are enlisting to go forth and fight for this country 
are‘ men of this religious faith and this religious persuasion. In my 
own town there are homes, and all of them of this faith, upon which 
a placard is placed: “A man from this household is fighting some- 
where in France.” Is it not time for us to rise above the level of 
prejudice, and to send forth a question that will not stir up our people 
in matters of religious controversy and conscience? We may discuss 
these things as delegates, under the order of parliamentary procedure, 
harmoniously and coolly. Such things would not be discussed in the 
same way in the shops by men who touch elbow to elbow and have 
no such restrictions upon them. 

. We have a moral duty to the State in the matter of this resolution, 
and I trust, Mr. President, that we will stand heartily behind your 
committee and send the matter without this amendment to the people 

-for adoption and ratification. 
Mr. Bouvé of Hingham: Far above any question of facilitating the 

business of this Convention, or of being harmonious, is the matter of 
right, the matter of common honesty, — and that of the honesty of 
the Commonwealth of Massachusetts. Mr. President, I am about to 
speak very briefly, in regard to the amendments proposed by the 
gentleman from Milton (Mr. Bryant) and by the gentleman from 
Worcester (Mr. Washburn). Does any person in this Convention be- 
lieve for a moment, that if it never had been held, that any question 
of withholding from the Massachusetts Institute of Technology, or 
from the Worcester Polytechnic Institute, the balance of the money 
promised by the Commonwealth to them, respectively, upon certain 
conditions which already had been fulfilled by each of them, and in 
consideration of which a part of such money already had been paid, 
would have arisen? Or that if, by any possibility, such question did 
arise, there would have been any serious attempt to break the pledge 
of Massachusetts, given, depended upon, and acted upon by both 
these institutions and their alumni? Does anybody doubt that if there 
was no Convention, both would receive the fulfilment of these prom- 
ises on the part of the State, to the last cent? I care nothing what- 
ever about signed and sealed contracts. To me there is no differ- 
ence between a moral and a {egal obligation. The Commonwealth of 
Massachusetts said to the people of the State, and to the alumni of 
the Massachusetts Institute of Technology: “If you go out and raise 
a million of dollars, more or less, and will agree to establish eighty free 
scholarships for the benefit of the children of this Commonwealth, it, 
in return, will give you a million dollars in deferred payments, — in 
partial annual payments, — to help you keep such agreement, and 
to do it better than: you would be able to without such payments.” 
The Institute of Technology raised the million dollars; it agreed to 
establish the scholarships, and did so, and it is now giving free in- 
struction to eighty young men in fulfilment of its promise. And now 
this Convention is asked to permit itself to be used as a club to break 
the honor of the Commonwealth, and to cause it to refuse to pay the 
promised money, the consideration for which has been entirely per- 
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formed by the other side. Mr. President, suppose the boot was on 
the other leg. Suppose that the State had paid the full million dol- 
lars, and subsequently, for its own convenience, or because it pre- 
ferred to apply the money so received to other purposes, the Massa- 
chusetts Institute of Technology had refused the agreed instruction 
to these young men. Would not we say, — would not every man here 
say that the Institute was committing a breach of contract, — a gross 
breach of contract; and if not of contract, a gross breach of honor? 
Every person in this Convention would say so. Then for the honor of 
the Commonwealth, and because we refuse to say to the friends of edu- 
cation who have raised that large amount of money in good faith, and 
in reliance upon the good faith of Massachusetts, and because we are 
unwilling that the young men who are now, and those who hereafter 
will be, entitled to rely upon the word of the State when solemnly 
given, should be disappointed, and find their faith in her unsubstantial 
and not to be relied upon, let us pass these amendments. I appeal to 
the Convention not to talk of policy or wisdom, but of common 
honesty. I appeal to it not to sully the white flag of the Common- 
wealth, which hangs upon our walls, by any failure to live up to the 
letter and spirit of the agreements, express or implied, made by 
Massachusetts. 

Mr. Boypren: In reply to the question of the gentleman from the 
first section (Mr. Washburn of Middleborough), I will say that as 
nearly as I can find out from the Board of Education there are some- 
where around forty to fifty academies throughout the State which are 
supported in part by private funds. Most of these academies were 
able to make some arrangement with the local town officials whereby 
they retain that fund and the control of the school is left largely in 
the hands of the local school-committee, but there are ten or eleven 
towns which are distinctly affected by this amendment which I have 
offered. Now, may I say one word more, that is, that it is not a 
question of the academies, gentlemen, it is a question of the towns. 
It is a question whether the towns shall be allowed to take advantage 
of the generosity of people who have left money in order that the 
children may secure a better education than the town is able to offer 
them. The gentleman asked for this list which I will give in part: 
Ashburnham, Deerfield, Hatfield, Georgetown, West Bridgewater, 
Marion, Harvard and Andover. These institutions, you see, are all in 
strictly rural, strictly country sections, and I believe that the addition 
of some consideration for the country districts would be a means of 
strengthening rather than weakening this measure. 

Just one thing more. How will it affect the towns? I happen to 
know about two towns. In the town of Deerfield if we were not able 
to take advantage of an appropriation of $3,000 from the town it 
would be necessary for the town to establish and maintain a high 
school of its own. That would. cost, according to the Board of Edu- 
cation, at least $6,000 to $8,000 annually after a building had been 
erected and equipped. In the town of Ashburnham, Cushing Academy 
for many years has educated the high school children of the town for 
the sum of $1,500. As I understand it, there are fifty or sixty chil- 
dren who go there. If this thing goes through without any amend- 
ment it means that the town of Ashburnham in all probability will 
have to build and maintain a high school of its own. Of course it 



SECTARIAN APPROPRIATIONS. 187 

would not possibly begin to compare with the advantages which 
they secure at Cushing Academy, and the expense to the town would 
be very greatly increased. Now we are willing to have any restric- 
tions put upon us. In our own case the money appropriated by the 
town is spent by the school-committee, it appears in the annual town 
report, and there is absolutely nothing that is not open to inspection 
at any time. 

Mr. PeLuetizR of Boston: I should like to say just a word on this 
matter of the academies, particularly after my good friend Mr. Boyden 
from Deerfield and my learned friend from Amherst (Mr. Churchill) 
have started a heart-beat here this afternoon. How different their 
appeals for these little academies from those made for the mammoth 
institutions of Worcester and the Charles River! My colleague on 
the left, Mr. Webster, said this morning that the appeal of these 
academies had a great deal of effect upon our committee; we found 
it hard to work the head against the heart. I see now the way 

‘things are developing, and I am afraid that the heart here may lead 
the head and the better judgment. 
Why has no exception been made in favor of academies? Why, Mr. 

President, what do you mean by the word “academy”? The gentle- 
man from Deerfield (Mr. Boyden), head of one of those academies, 
doing a great work there with his young people, appealed to the 
Board of Education for a list and brings us in five or six names. The 
gentleman from Amherst (Mr. Churchill) says they are all under the 
Board of Education. Well, it is strange they have not got a list of 
them. What about the other twenty or thirty? But be that as it 
may, I care not for control by the Board of Education. Last year, if 
I am right, the Legislature had to say to the Teachers’ agencies: 
“Don’t you ever again dare ask an applicant for a teacher’s position 
what his religion is.” The control by a State board that has tolerated 
such an abuse in this day and generation and in this State so that 
agencies have to be forbidden by Jaw from asking that question, is a 
board that never would fit in this debate and would soon start a fire 
that methinks I almost hear crackling in this room now. 

The difference between these academies and a library is a sectarian 
question. | There is no question of that sort in a library. You can 
get a book on my religion or your religion; and any library that is 
really free and really public, if it has not got the work, so far as I 
know in the history of this State, has always gladly supplied the want 
and the demand. So far as I know, they are not pushing out books 
of this kind or that kind, and if so, that can be remedied. What is 
the condition with these academies? I said when I spoke before on 
this question that our committee had found itself unable to define 
the word “sectarian”, unable to define the words “religious” and 
“denominational”. Here is one of the very instances: In the academy 
at Deerfield, they have a reading of the scriptures and a singing of 
hymns in the morning. Our friend says: “That is not sectarian, it 
is not offensive, Mr. Pelletier. Nothing is ever said about your re- 
ligion or anybody else’s religion. There is nothing sectarian about 

“it.” But I say: “Why, my friend, that is sectarian to me; it is sec- 
tarian to my Jewish friend and Lord knows what it is to the unbe- 
liever and the atheist’ Define things, you say; make rules for these 
academies, and put them in some class; they are not offensive. Why, 
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Mr. President, there is a Catholic convent of this city, where fifty 
per cent of the young ladies are non-Catholic; the parents of those 
young ladies say there is nothing offensive there in a religious way 
at all, they are not asked anything along religious lines. The con- 
vent which was burned on yonder hill seventy-five years ago was 
over eighty per cent non-Catholic in the young ladies attending there, 
brought there by non-Catholics. That Ursuline Convent, established 
by non-Catholics, was attended by young ladies who wanted that 
line of education. Not the religious line. No, they thought as much 
of their religion as you and I do of ours. But they thought the ladies 
of that particular teaching society could teach letters and the humani- 
ties and music and what not, that went to make a perfect woman and 
the ideal mother. There were over eighty per cent in that convent, 
and they would say: “There is nothing offensive there.” Go to 
Boston College on University Heights. If a non-Catholic young man 
goes there he does not have to be marked on doctrine, he does not 
have to attend any services, he will not be asked to attend any service 
where his religion is criticized or dissected. They want to be fair and 
respect his opinion. So you can go all along the line. We are all 
trying to be honest. But underneath us all there is uneasiness and 
there has been uneasiness, and that is the reason for this amendment; 
that is the reason for all this talk. We do not seem to understand one 
another. Wedonotseem to be able to trust one another. My good 
will I feel you ought to take, and I should take yours. But in these 
matters in a large State, with a growing and changing and cosmopolitan 
population, where you are dealing with little children in the teaching 
proposition, — ah! there you certainly are on dangerous ground. And 
in order to let these academies in you must first tell me what you mean 
by an academy; second, you must put into your organic law, into the 
Constitution, if you want to follow some of the wild-cat States, a de- 
scription which shall say something about what is religion, and what is 
sectarian, and what is denominational. Ecclesiastical? Oh, well, that 
generally means one church; but all these others it is harder to define. 
The Standard Dictionary will give you a definition, but some of us have 
reached maturity, and many of us feel that we have our own ideas; 
and public opinion as to what a word means is better than your 
Standard Dictionary, if you please. 

And so you enter into this academic proposition, these academies, 
gentlemen, and you open wide the whole proposition. I am not going 
to say that there are not other towns just as small as these that build 
their own high schools and maintain them. I am not going to say 
that in my opinion I believe none of these towns and none of these 
academies will suffer. I am not going to say that I believe that the 
trustees of these academies in many cases could transfer their prop- 
erty to the town or municipality. I leave that all to your imagina- 
tion. But I will guarantee this: That in the Commonwealth of Massa- 
chusetts no boy or girl in any town with or without an academy shall 
suffer for a high school education. Even if the old county of Suffolk 
has to pay, instead of eighty per cent, ninety-eight per cent of the 
taxes of the Commonwealth, we will see that the children shall have 
their high school education. [Applause.] 

I said I thought you were getting nearer and nearer the awful ques- 
tion that everybody has avoided here. I want to say this, Mr. Presi- 
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dent, before I commence running or plunging. One thought has come 
to me to-day. We have heard so many nice things said, — I do not 
mean any one in particular, but everybody has said lovely things, — 
about breadth of opinion and so on. The Massachusetts Institute of 
Technology wants its money. It would not agree with Worcester 
Polytechnic Institute the other day or rather Worcester would not 
agree with Tech. You remember, as the gentleman said, Worcester 
sat tight when Tech was willing to come forward and agree. with the 
learned Justice. They are not looking for the little academies. Oh, 
no, academies can get along! They are not looking for the little hos- 
pitals! Oh no. Every one is looking out for his own tree, which is 
apt to be barked! Well, of course that means that we are all quite 
human here. Even the orators and others who have taken the floor 
are all quite human. But after all, Mr. President, as I sat here to-day, 
I said to myself that, with all the professions of liberality, no man 
has risen here, not even my learned friend from Fall River (Mr. Cum- 
mings), to say: “I move as a substitute for all of this that the Com- 
monwealth and every city and town shall have the right to appropriate 
money for any worthy charitable, educational or religious cause.” 
Why not go the limit? To do that of course you ought to strike 
out the eighteenth amendment. Why not go the limit? You all say: 
“Tt is a good cause, it is a worthy cause, it makes no difference 
whether the nurse has a white band here, or a white wing, if she 
ministers to me; and the doctor who ministers to me, it makes no 
difference what his religion; it is a worthy cause.’ Well, then, why 
do you not come through? “It makes no difference whether there is 
a cross or a weather-vane on the top of the school; if it is teaching 
pupils what the State says at a certain age they ought to know, what 
difference if they get a little something moral?” Why not come 
through with that resolution? And some of you gentlemen were talk- 
ing that way. See what the temper of this Convention is. Away 
with this sort of feeling about “My tree and your tree.” Let us take 
the big question, either let everybody in and let the State squander 
its money if it will, let the city squander its money if it will, — if you 
think it will; I think perhaps it would not, — either trust the people 
through the Legislature, trust your city or town government, to 
spend their own money that they are collecting from the people, or 
else say: “You cannot spend any public money for any private pur- 
pose.” [Applause.] 

Our committee has not all the wisdom of this Convention (and I 
adniit it), nor all the charity, nor all the breadth. We feel that as 
far as we know the people, as far as we know the progress of the 
time, as far as we know the need of the situation, we ought to ask 
you to put through a measure which says: ‘‘No public money for any 
private purpose,” — for the two exceptions amount to nothing. I 
shall not mention those. You say: “It is going to hurt here and 
there.” Yes. Hurt you, hurt me, — yes; this town, that town, — 
yes; your tax raised ten cents and mine, in this town, — yes. Hurt 
the Commonwealth? No, Mr. President! We finally came to the 
decision to oppose any amendment of that measure. We say that, 
in our judgment, for what that is worth, this resolution ought to go 
through. It cannot injure the Commonwealth, but it will be for the 
benefit of all the people. [Applause.] 
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The discussion was resumed Tuesday, August 21. 

Mr. McANArney of Quincy: Last Wednesday I notified the Con- 
vention that I desired to be heard upon this resolution. Since then 
I have been advised that enough members of the Convention have 
declared themselves in favor of the resolution reported by the com- 
mittee on Bill of Rights to insure the adoption by the Convention of 
the report of that committee. That being so I will not trespass upon 
your time by undertaking to speak as I intended, as to either the 
merits or the demerits of the main proposition embodied in the re- 
port. But, sir, I feel that I should be lacking in the discharge of what 
I conceive to be a duty to the Commonwealth as well as to myself if 
I refrained from speaking and giving utterance to my sincere views 
and convictions on the amendment proposed by the gentleman from 
Deerfield (Mr. Boyden). 

That amendment, sir, proposes to write into the fundamental law 
of the Commonwealth a principle for which I, at least, cannot stand. 
It is open, at least in my judgment, to two fatal objections. In the 
first place, the report of the committee, so far as it relates to educa- 
tional institutions, does what? It provides that public money shall 
go to the public schools and publicly controlled educational institu- 
tions. It then provides that in those schools and institutions denom- 
inational doctrine shall not be inculcated. It is the accepted law of 
this Commonwealth that in our public schools the tenets of any par- 
ticular religious denomination shall not be taught. Why is that? 
Why is it that in our public schools we do not allow denominational 
teaching? The answer to that question will lead us to the door of one 
serious objection to the amendment offered by the gentleman from 
Deerfield. Is it not true that attendance in the public schools of this 
Commonwealth is in its nature compulsory? The State demands of 
each citizen that he shall permit those of school age subject to his 
control to receive that degree of education which the State has de- 
creed to be necessary for a safe citizenship. The children are com- 
pelled to attend our public schools, unless, of course, their parents are 
fortunate enough to be so circumstanced as to provide a similar de- 
gree of education elsewhere. But that is the exception; the main 
proposition is that attendance in the public schools is in its nature 
compulsory. 
Now if the State is going to compel the attendance of children in 

the public schools and the parents of those children believe in different 
religious faiths, some of them having no faith at all, it is only fair, it 
is only right, that in those schools children should not be compelled 
to listen to the teaching of any particular church or of any denomina- 
tion that would not meet with the approval of the parents. That is 
why in our public schools we do not have denominational religious 
teaching. It is not because the State is opposed to religion; it is not 
because we do not want our citizenship to be a religious citizenship. 
From the very first paragraph of our Constitution to its closing 
pages there breathes throughout its whole a belief in God. We bear 
testimony to that every morning in this Convention, sir, when we 
have the divine aid and assistance invoked to guide us in our delib- 

- erations. But so far as our public schools are concerned we recognize 
that attendance in those schools is compulsory and we refrain from 
teaching any denominational doctrine in them. In that we are doing 
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the only consistent and the only reasonable thing. But that is different, 
Mr. President, — that is far afield from the proposition offered by this 
amendment., This amendment is one which, if you will reflect upon 
and read it carefully, you will see strikes at the very soul of religion. 
See what this amendment proposes. It says that the Commonwealth 
of Massachusetts may give its money to private schools providing 
those private schools will not teach the denominational doctrine of 
any religion. It offers a premium for schools that will not recognize 
religion. Are we going to commit this Commonwealth to such a 
course as that? If for reasons of fair play we exclude religion from 
our public schools, as we must of necessity if they are to be public 
schools, are we then going to say to the people of this Commonwealth: 
“Extend the doctrine farther, and if you who have charge of, private 
schools shall not teach religion in your private schools you too may 
come in and receive aid from the public treasury”? Is that a doc- 
trine that appeals to any man in this Convention as a wise and a 
safe doctrine for the Commonwealth to embark upon? 

Do you not know, Mr. President, and does not every man in this 
Convention know that there are hundreds of thousands of men and 
voters in this Commonwealth who will not for one moment stand idly 
by and let the brand of outlawry be placed upon a private school 
because it teaches that there is a God and teaches the course that 
in the belief of those in charge of it men should follow in order to 

_ reach His throne? That is what this amendment means. Only those 
private schools shall have money that teach irreligion or fail to teach 
religion. 

On what ground does this gentleman offer this amendment, and 
on what ground is it advocated by his supporter from Amherst (Mr. 
Churchill)? On what ground do they say the Commonwealth of 
Massachusetts should pay money to private schools? Let us analyze 
their ground; let us see upon what they base their case. 

They say that private schools are doing the work of the State, — 
the town or the State, as the case may be; that they are saving these 
hill towns and outlying country districts hundreds of dollars every 
year; that there are towns in this State that are unable to maintain 
a public, high school and that these academies are training the chil- 
dren of those towns and giving them the education that the Common- 
wealth of Massachusetts says its citizens shall have, and because they 
are rendering this great public seryice and work they ask that the 
Commonwealth of Massachusetts permit those towns, either by pay- 
ing tuition or in some other way, to give them money toward their 
support in return for that public service. 

Mr. President, I do not differ from the soundness of that doctrine. 
I am not here advocating that that is not a proper thing for the Com- 
monwealth to do. And if that was the proposition that the gentle- 
man from Deerfield advocated I might not be now opposing him. 
But he does not stop there. He carries into this exception which he 
urges what, to my mind, is fundamentally objectionable. He says: 
“Give this aid only to the private schools that do not teach religion.” 

Mr. President, if we are to take his claim, as he has stated it, as the 
ground upon which the State shall give money to its private schools, 
let me give you a case. I will ask the gentleman from Deerfield to 
follow me, and any other man who feels as he does, and see if I do 
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not state a worthy case. In the city of Quincy from which I come 
we have an institution; you may call it an academy if you want to 
or you may call it anything you see fit. In that school or academy 
last year there were 527 scholars. It is a private institution. If that 
institution were to close its doors in the September coming do you 
know what it would mean to the city of Quincy, already struggling 
under a heavy tax rate and an-enormous debt? Those 527 children 
would have to be educated in the public schools. It costs us in 
Quincy $32 and some cents to educate a child in our public schools. 
Five hundred and twenty-seven times 32%, if that be the figure in 
round numbers, would be $17,000. Weshould have to raise in Quincy 
next year $17,000 to provide school facilities to take the place of that 
private schoo] or academy. Not only that, we should have to build 
a sixteen-room school-house which would cost us to-day something like 
$125,000, the annual interest charge on which at four per cent would 
be $5,000, making our burden for next year and for all the years to 
come until we had paid off the cost of that school-house, $22,000 a 
year if that private school were to close its doors. 
Now that school is’ doing just the kind of work the gentleman from 

Deerfield claims his school is doing. It is going out into the streets 
of Quincy; it is taking inside its rooms the children of the poor and the 
rich; it is educating them. It is saving the city thousands of dollars 
a year. Why, if the Deerfield Academy is to receive money, should 
not that institution also receive money? Can any one tell me? Will 
the gentleman from Amherst (Mr. Churchill) tell me why the school 
I am referring to should not receive State aid if he has given the real 
reason why a private school which renders a public service of the 
character referred to should receive such aid? 

What school am I referring to, he inquires. Why, I am referring 
to St. John’s Parochial School of Quincy. There is a school that is 
doing the city of Quincy’s work, and if the reason that the gentleman 
gave why a private school should receive money is valid, then that 
school should receive money. 

But see what he wishes done. He says: “No, your private school 
shall not receive public money if it teaches any form of religion.” 
Now why should you exclude religion from a private school if the 
principle on which public money is to be paid to a private school is 
as he and the gentleman from Amherst have stated and their reasons 
are.sound? Can you think of any sound reason? Do you not see the 
difference between a private school and a public school? Attendance 
at the public school is compulsory, therefore no child should be com- 
pelled to listen to any particular form of religious belief. Attendance 
at a private school is voluntary; there is no compulsion when your 
child attends the private school; the parent need not send it there 
unless he wants to. There is that fundamental difference. One is a 
voluntary attendance and the other is a compulsory attendance.. The 
State concerns itself only with the intellectual education of its chil- 
dren. If its requirements in that respect are complied with, there is 
no reason why the State should object if, in a private school, that 
education is supplemented with religious instruction agreeable to the 
parents and guardians of the children attending the same. 

I submit, it is not a policy which we should adopt to say to the 
private schools: “We give you money because you, are doing the 
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. town’s or the city’s work, and we will give it to you for the addi- 
tional reason that you are not doing God’s work, —you are not 
teaching religion.” . J cannot lend myself to that proposition. Either 
give it to these private schools because they are doing a public work 
or do not give it to them at all. Give it on some ground of sane, 
sound, public policy, and not upon the ground stated in this proposed 
amendment. 

I am not here pleading for the private school; I am here now speak- 
ing against this amendment, and this amendment only. And I hope 
the Convention, sir, will follow the purport of my remarks and not 
read into my remarks something that I am not putting into them 
myself. 

But there is another objection, an objection which is fundamental. 
I have waited, Mr. President, from the beginning of this debate until 
this moment, for some one of the supporters of this amendment to show 
any legal authority under which the Commonwealth of Massachusetts 
or any town in this State could legally pay tuition to these academies 
for the children they receive and educate, and I trust that before this 
debate closes some one of these gentlemen will show authority for so 
doing, — a decision of the Supreme Judicial Court, saying that it is 
lawful to do so. To my knowledge the question has been passed 
upon, — not by our Supreme Judicial Court. Our Supreme Judicial 
Court never has passed upon the question of whether a private acad- 
emy in a town in which there is no high school may receive pupils and 
the town legally pay money to it for the tuition of those children. It 
is true the Legislature has undertaken to pass several acts authorizing 
the towns to do so, but we are dealing with the Constitution. We 
are not dealing with a legislative act. No legislative act can rise 
higher than the Constitution, and if it is not constitutional an act of 
the Legislature is a mere nullity. Therefore I trust ‘that the gentle- 
men when they quote their authorities will not rely upon acts of the 
Legislature; because acts of the Legislature do not interest us in our 
present discussion. 

The Legislature had this problem before it in 1895, and, Mr. Presi- 
dent, there was at that time in office in this Commonwealth a man whom 
I believe,to have been in his day one of the great lawyers of the State. 
He was a man who never dodged an issue, and when a legal problem 
was put up to him he decided it squarely upon its merits. And when 
the Legislature asked him for his opinion on these two questions he 
did not hesitate to give it. Mark you the questions, and then his 
answers: 

Is it constitutional for a town to grant and vote money to pay the tuition of 
children attending an academy in said town in accordance with St. 1895, ¢. 94? 

Now the Act of 1895 referred to was one providing that towns that 
did not have a high school might send their children to private acad- 
emies and pay tuition to the private academies, a case on all fours with 
the case the gentleman from Deerfield presents to you. The Legislature 
was not satisfied with that question; they put a further question to 
that officer. Mark you this question: 

Is it constitutional for a town to grant and vote money to pay the tuition of 
children attending an academy outside of said town? 
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They wanted to find out whether a town had authority to pay tuition 
for children attending these private academies in the town, and then, 
did they have the authority to pay money for children’s tuition who 
attended academies outside the town, the towns themselves not having 
any high school. And what did that gentleman say? Let me say, 
Mr. President, he is the only official of this Commonwealth, so far as 
I have been able to learn, who ever has faced the issue and answered ' 
it squarely, — and I do not except from that statement even our 
Supreme Judicial Court. I read to you the opinion of the late Hon. 
Hosea M. Knowlton when Attorney-General of this Commonwealth. 
After dealing with all the facts and setting forth the case and citing 
the eighteenth amendment to our Constitution, he comes in his opinion 
to this significant and in my judgment controlling language: 

It is of no consequence that the tuition of such pupils may not be paid from money 
especially appropriated by the town for the support of its public schools. 

You know what that means. The eighteenth amendment said: 

All moneys raised by taxation in the cities and towns for the support of public 
schools, and all moneys which may be appropriated by the State for the support of 
common schools, etc. 

Mr. Knowlton said it makes no difference whether this money is raised 
in that manner or not. 

The question is not one of mere appropriation. The purpose of the constitutional 
amendment was to prohibit the use of public funds for the education of the children 
of the Commonwealth — 

Now mark you these words: 

in any institution, however conducted and whether sectarian or not, the control of 
which is not in the municipal authorities. 

Mr. President, here we have the law officer of this Commonwealth 
advising the Legislature that the eighteenth amendment prohibited 
the payment of money to these private institutions, sectarian or non- 
sectarian, teaching religious doctrines or not teaching them, so long as 
they were not under the control of the public authorities. And, sir, 
I say without fear of challenge that that decision and that opinion has 
never been attacked or overruled in this Commonwealth. Further let 
me read you: : 

If the expenditure be for the purpose of the education of the children of the town, 
it is within the spirit of the prohibitiom of the amendment. 

In the face of that opinion of the Attorney-General to the Legisla- 
ture some of these academies have been receiving money every year. 
They have been receiving money from the public treasury, and no- 
body has questioned the legality of the payment of that money. And 
why? Merely because the academies did not happen to be sectarian. 
And yet every time a dollar was so paid, a dollar was illegally paid 
of the public money, if the opinion of the late Attorney-General Hosea 
M. Knowlton is good law. 

The only case that I have found in which that opinion has in any 
way been dealt with by our Supreme Judicial Court is in the case of 
Fiske v. Huntington, 179 Mass. 571, and there the court does not 
differ from Attorney-General Knowlton, but it repeats his decision 
and says, without deciding the question as to whether he was right 
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or wrong, that the particular case then before it could be disposed of 
on other grounds and was so disposed of. If his opinion was wrong 
the Supreme Judicial Court could have said so. 

Mr. President, on the grounds that we ought not to write into our 
fundamental law the doctrine, the hateful doctrine, that it is right 
to give money to private academies for the tuition of children attend- 
ing them providing they do not teach religion, I oppose the amend- 
ment offered by the gentleman from Deerfield. The reason why such 
academies should receive public aid as stated in the amendment is 
one that runs counter to every fiber of my being, and that is why, 
as a sworn delegate to this Convention, I cannot sit idly by and see 
such a declaration written into our fundamental law. I am not raising 
any question so far as the public schools are concerned; perhaps it 
is right and proper that there should be written into our law a prohibi- 
tion against teaching religion in our public schools, for the reason, as 
I stated, that attendance in the public schools is compulsory. But if 
private schools are to receive aid give it to them on some broad gen- 
eral ground upon which every school will stand alike. If you do not 
believe that public money should be given to private academies, then 
say so; but say that you do not believe that public money should go 
to private schools. Do not go out of your way to offer a gratuitous 
insult to the Deity Whom we recognize and before Whom we bow. 

Mr. President, it is also my contention that as a matter of law the 
amendment offered by the committee on Bill of Rights does not take 
away from those academies any legal right to public money they have 
to-day, because in my opinion to-day they have no legal right to 
receive money from the treasuries of the towns and cities for the 
teaching of children therein and when they do so receive it they re- 
ceive money unlawfully and illegally and it is a practice which should 
be stopped solely because it is unlawful and illegal, and on no other 
ground. [Applause.] 

Mr. Joun W. Daty of Lowell: I have listened patiently and with great 
attention to the able arguments in favor of and opposing amendments 
to this resolution. The opinions expressed here, and the reception 
accorded those expressed opinions, clearly indicate what the attitude 
of this body will be toward any attempt at modification of its pro- 
visions. | I should be short of imagination, lacking in judgment, in- 
capable of any power of discernment, did I not appreciate the signifi- 
cance of this and understand fully what the final action of this body 
will be upon this question. However, notwithstanding this, irrespec- 
tive of advices to the contrary and realizing wholly the hopelessness 
of my position, I feel that I must. at least give brief expression to a 
defence of my own convictions, however futile it may appear. I 
would gladly subscribe to the resolution as presented by the com- 
mittee on Bill of Rights, for, like the majority of this Conven- 
tion and undoubtedly like the vast majority of the body politic of 
this Commonwealth, I should like to see this question settled for all 
time. The sincerity of purpose which prompts the promoters and the 
supporters of this measure in their desire to eliminate what seems to 
be a sore spot in our social and commercial life, to my mind is above 
question. I have waited, and I have watched the proceedings very 
carefully, hoping against hope that before final action an amendment 
somewhat modifying the very drastic restrictions imposed by this 
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resolution upon certain institutions, and which might be acceptable 
to the committee on Bills of Rights, might be offered to this Con- 
vention. As it now stands it means that no, money shall be appro- 
priated by the State, by any city or town, for the support of institu- 
tions like the Lowell Textile School, the best equipped of its kind in 
the entire world. I have had prepared, and I have in my possession, 
facts and figures, statistical records, extracts of statements made at 
hearings where requests and demands were made for State and munic- 
ipal aid for this institution. Out of consideration for the temper of 
this body I have decided not to make use of this documentary evi- 
dence in support of my contentions. For obvious reasons I feel that 
it will be quite unnecessary for me at this time to refer to or to discuss 
the contents of these papers. My only desire is to call the attention 
of this body to the Lowell Textile School and to ask this Convention 
to weigh well their action before anything may be entered here which 
in any way will affect the future welfare of this great institution. The 
people of this Commonwealth, and particularly the citizens of Lowell 
and vicinity, have an opportunity to get an education in keeping with 
their means, and because of this it will be of great benefit to the com- 
munity. Its benefits should not be curtailed in any manner because 
of the fact that the State from time to time may be called upon for 
assistance. Better by far to regulate the activity of any class that 
might come under the meaning of this resolution than to interfere 
with the efficiency of such means where our youth and others may 
get that information of which otherwise they might be deprived under 
the curtailment of such means as this resolution contemplates. 

At a recent session of the Committee of the Whole the gentleman on 
my left in the third division, the member from Saugus (Mr. Bennett), 
raised the point and asked the question: “In the event of this measure 
being submitted to and accepted by the people what actually will be 
the result of such action upon such institutions?” His inquiry and 
subsequent statement, together with the statements of the member in 
the third division upon the same afternoon, strengthened a doubt which 
already had existed in my mind as to whether or not the insertion of 
such an amendment in our Constitution would hamper seriously the 
future efficiency or welfare of these institutions. It seems to me, Mr. 
President, that the approval of the Curtis amendment will mean one of 
two things. I understand, of course, that in all probability the schools 
will continue their teaching, but under somewhat changed conditions, 
and it strikes me that the inevitable governmental supervision will mean 
the substitution of political for private or semi-private management. 
Whether or not this would be an improvement I am not prepared to 
admit. In my desire to reach an intelligent solution of the problem 
I sought information from a source which I considered would be most 
authoritative, but for some unaccountable reason the chairman of the 
board of trustees of the Lowell Textile School denied my urgent and 
pressing request for an interview, and as a consequence of my ineffectual 
efforts to secure certain necessary information I am still in doubt not 
only as to the interpretation of this and similar parts of the resolution, 
but I am at a loss to understand the passiveness and the inactivity of 
those who control or those who are in charge of this institution at a time 
like this, when the confirmed action of this body may mean so much to 
those who in the past have been deriving a benefit from this institution 
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and to those who in the future might be afforded the same privilege. 
However, I am in no way concerned about those who control or those who 
are in charge of this institution. These men can take care of them- 
selves. Any man who directs great capital ordinarily will be able to 
secure all that he desires both for himself and his dependents. The 
great interest should be in the average citizen. The welfare of the 
State demands that he shall have a fair share in the advantages of 
prosperity. Therefore my interest and my concern is for the youth, 
for the young men and the young women of my city and of my State, 
and I feel that they should not be deprived in any manner of any 
opportunity for learning or advancement in the trades, sciences and 
professions. 

Being an interested resident citizen of the city where the school is 
located, I have been permitted at times to inspect it and have been 
enabled thereby to keep in touch with its facilities. In the past it has 
been my privilege to be in a position where I could and did vote public 
appropriations for its support. I have heard its praises sounded from 
the pulpit, in the courts, through the press and from the public platform, 
so that any hasty or ill-considered action of mine or of any deliberative 
body would be a source of regret to me and should be a matter of deep 
concern to the entire State. 

I have been told by my colleagues, I have been informed by several 
of the delegates with whom I have become acquainted since the sixth 
‘of June, that should this measure become a part of our Constitution 
eventually, or in all probability, the State will take over these institu- 

‘tions and they will be conducted much as our grammar schools or 
high schools or our State normal schools are conducted at the present 
time. If there was any assurance of this there would be no cause for 
protest, no cause for alarm. But no such assurance has been given, 
and I know that no such assurance can be given. Is there any evi- 
dence of such a belief in the minds of the delegates who have been so 
persistent in offering their amendments, asking for a modification of 
the resolution favoring the institutions in which they apparently are 
so vitally interested? These men are much better versed and they 
have had far more experience in legislative affairs than I. Then is it 
not fair) for me to say, am I not justified in saying, that they too have 
their doubts, that there is uncertainty in their minds as to what the 
final outcome of this movement will be? 

At a recent session the question of contract, of the moral or the 
legal obligation existing between the State and certain other parties, 
was discussed. I admit that in so far as I know there is no legal 
obligation existing between the State and certain private educational 
institutions which I have in mind; but, as every member of this Con- 
vention knows and understands, there is, as there should be and as 
there always will be, a moral obligation existing between the State 
and its people in so far as aiding them in their desire for advancement 
along any line of worthy endeavor. It is not my intention to get into 
debate on this point, realizing that any comparison here requires a 
trained legal mind, and that it can better be made by those who are 
accustomed to weigh and analyze and test evidence, or, as in a specific 
case of this kind, by those who have made a special study of social 
and political problems. Nor am I giving you on this point my per- 
sonal view of the matter. I am trying to express briefly as best I 
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may the opinions of some of my constituents, of the voters of the 
Fifth Congressional District, of which I have the privilege to be one 
of the representatives; and their contention is that inasmuch as the 
State is the people and the people are the State, they assert that an 
impression, an erroneous impression of course, has been and is being 
created among a part of those who will have the final deciding voice 
in this matter, that an attempt is being made here to make it con- 
stitutional for the State to violate its moral obligation to itself. 
Should this impression become prevalent and be allowed to prevail, 
what will happen? Is it not self-evident that long before the question 
is settled at the polls next November an undercurrent of resentment 
and dissatisfaction, of misunderstanding and confusion, will be the 
result and all our labors, though with the best of intentions, will have 
been for naught? 

Anticipating your permission, I should like to ask a question: Is this 
resolution, together with the amendments which have been offered, to 
be decided upon the merits of the men behind them, or is it to be 
decided, as it should be, strictly upon the merits of the measure itself? 

I may be all wrong in my analysis of this question, but inasmuch 
as a doubt does exist in my mind even of the justice and the fairness 
of this change, should it occur, I should be derelict in my duty did I 
not take advantage of an opportunity that presented itself and pro- 
test against anything which in my opinion might be detrimental to 
the interests of the Lowell Textile School. Having no desire that my 
motive should be understood as a selfish one, what I have said with 
particular reference to this institution applies equally as well to all 
institutions of a like nature throughout the State. If you open up 
any section of this proposed restricted area in favor of any institu- 
tion, ‘why not lower the bars altogether and let them all come in, by 
which I mean, of course, defeating the measure entirely? 

At this time I want to say that I shall gladly accept any addi- 
tional, or definite, accurate information that may disillusion my mind 
or have any tendency to set me right, otherwise my vote as I in- 
tend to cast it will be with the utmost reluctance. 

Mr. Corteman of Boston: It is not my purpose to prolong unduly 
the discussion of this topic, but I feel very earnestly that I do want 
to register my strong conviction against all the amendments, save one, 
which have been proposed to the resolution offered by the committee 
and to give my hearty and unqualified assent to that resolution. I 
do this not only as a citizen of the Commonwealth but also as a man 
of the church, a man who has spent a great deal of his time and 
energy outside of business affairs in all of the activities of the church 
with which one of my faith may properly. be connected. I want to 
say from both of these points of view that I believe the committee on 
Bill of Rights has done a magnificent piece of work for this Conven- 
tion and for the people of Massachusetts, and that if we adopt their 
resolution and it is accepted by the people next November, as I 
thoroughly believe it will be, the members of this committee will 
gq down in history gratefully remembered for years to come by the 
people of Massachusetts for the honorable, square, fair, friendly way 
in which they have dealt with and settled one of the most difficult, 
dangerous and delicate problems which has harassed and perplexed 
the people of this State for a generation or more. 
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I want to call your attention, Mr. President and members of the 
Convention, to the remarkable demonstration that the committee 
gives in its own personnel of what has been accomplished, and I be- 
lieve it is a foretaste and an augury of what we are going to see at 
the polls in November. Recall a few of the gentlemen who are father- 
ing this resolution. There is the chairman of the committee in the 
first division (Mr. Edwin U. Curtis) and the gentleman in the third 
division (Mr. Lomasney), so famous because of his connection with 
old ward 8. Recall, please, that one of them is a rock-ribbed Repub- 
lican and the other is a red-hot Democrat. One is of the Protestant 
faith; the other is a devout Catholic. One has sprung from the 
classes; the other comes from the masses. And yet they are joining’ 
heart and hand in their advocacy of this measure, upon which one 
might suppose they never would be able to agree. 

And we have in the membership of the committee, Mr. President, 
another exemplification of how opposites have been wonderfully 
brought together in this resolution which has been unanimously pre- 
sented by the committee. I refer to those two gentlemen on the 
committee who have been recognized more or less as the champions of 
the two opposing sides. JI happen to have known one of them person- 
ally and intimately for a number of years, —the gentleman from 
Newton in the third division (Mr. Anderson). I know some of the 
qualities of his mind and heart. I know how accurate and painstaking 
he is, how faithful he is to every obligation. But he has demon- 
strated to me in his work on this committee, and in the part that he 
has taken in this Convention, a quality that I did not know he pos- 
sessed, or at least I did not know that he possessed it to such a re- 
markable degree, and that is the quality of gracefully and readily 
yielding his own opinion, his own position in favor of what he has 
come to see to be the larger and the greater good. I had an impres- 
sion that was given to me of the champion on the other side, the dis- 
trict attorney of Suffolk County (Mr. Pelletier). I was led to believe 
that it never would be possible for me to see eye to eye with him on 
this topic. When he made his last speech on the floor of this assem- 
bly the other afternoon, following the speech of the gentleman from 
Newton (Mr. Anderson), I was delighted beyond measure to find that 
in heart and mind I could give absolute, unqualified and unreserved 
assent to the position taken by both of these gentlemen. Furthermore, 
Mr. President, I am highly delighted to find myself in agreement with 
another member of this committee with whom I never had been able 
to be in agreement before on political lines. I refer to the gentleman 
from the new ward 5 of Boston, who sits in the third division (Mr. 
Lomasney). During my short political career, whenever I have ap- 
pealed to the people for their vote in city or State he always has seen 
fit to honor me with his opposition. Nevertheless, I have been able 
to win out on all of those occasions. I have been delighted in this 
Convention to become personally acquainted with him, never having 
had that opportunity before. I am rejoiced again beyond measure 
to find him giving voice to a sentiment and principle on this great 
question with which I am wholly in accord. 

Mr. President, it would seem to me that if this Convention did 
nothing else (and sometimes I am almost inclined to believe that it will 
do nothing else) than to pass this resolution presented by the com- 
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mittee on Bill of Rights, it would have done enough to have made 
it well worth while, in spite of the great cost which is attached to the 
holding of this Convention. The settlement of this problem in this 
Convention by the general agreement of both sides, and the adoption 
of the amendment by the people at the polls, when men of every party 
and every race and men of every faith and of no faith, will go to the 
polls. and cast their votes in favor of the passage of this amendment ~ 
of the Constitution, will signify a great day in the history of Massachu- 
setts. 

And it seems to me, Mr. President, that the educational institu- 
tions that are advocating these amendments in favor of themselves 
are making a serious mistake, not only with reference to the great 
issue that is before us but also with reference to their own interest 
in the long run. I am not unfavorable to any one of these educational 
institutions. I have lived almost under the shadow of the buildings 
of the Massachusetts Institute of Technology all my life. I was born 
in the very same year in which it was established. I had hoped to 
finish my own education within its walls. JI am proud of all that it has 
accomplished. I regard it as one of the great assets of this State. I 
know something of the situation with reference to these educational 
institutions, these academies, in the western part of the State, and 
I wish them all well. I should not like to take a dollar away from 
them. But it seems to me, Mr. President, that it is short-sighted for 
them to press their financial interests in the face of this great over- 
whelming problem that affects the entire life of the whole Common- 
wealth of Massachusetts. 

I hope with all my heart that when we come to vote on this resolu- 
tion from the committee on Bill of Rights that we shall be able to pass 
it not only by a considerable majority, but by an almost unanimous 
vote. [Applause.] 

Mr. Krison of Springfield: Ever since the gentleman from Fall 
River (Mr. Cummings) addressed the Committee of the Whole on the 
proposal now before us, I have been waiting for some word to be said 
in direct response to his point of view, — not in opposition to it, but 
in response to it. I would have wished the word to come from lips 
free of all possible taint of professionalism, but as the word has 
hitherto been unsaid, I can only strive as honestly as I may to leave 
aside all professional prejudice, and speak as a citizen, not without 
convictions indeed, but with the conviction supreme that now and 
here I have neither the right nor the wish to consider anything but 
the good of the Commonwealth and of all its people. 

The gentleman from Newton (Mr. Anderson) in reviewing the other 
day the history of the agitation for the so-called anti-sectarian amend- 
ment, told you that that amendment was indorsed ‘by the Congre- 
gational conference of Massachusetts with only a very few dissenting 
voices. I have not yet ceased to be proud that my voice was one of 
those few. I judged that I could discern in the attitude and methods 
of those who urged the measure, — a measure in itself not only un- 
objectionable but so far as it went desirable to me, — features that 
appeared to me to be against the public welfare. I believed then and 
I believe now that the principle embodied in the proposition before 
us is not only wiser as a basis for general agreement but also more 
correct as a matter of public policy. 
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I shall not take the time of the Convention with any argument 
’ regarding this belief, which I judge the Convention shares. What it 
seemed to me desirable to-do was to put in, as an individual, but as 
an individual Protestant, some considerations as to the relation be- 
tween the Commonwealth and the church. 

To my mind, — and in this opinion I certainly do not conceive that 
I speak for the body of Protestant people, — the separation of church 
and State is a regrettable necessity. It is no less necessary because 
it is regrettable; it is no less regrettable because it is necessary. It 
is regrettable because religion is essential to the welfare of the State. 
Only as its citizens are moved, directed and restrained by the prin- 
ciples of religion can the State remain sound and secure. When human 
society shall reach the goal which the Old Testament pictures as the 
Messianic Kingdom and which Jesus called the Kingdom of God, men 
no longer will be aware of any real distinction between church and 
State. But men now are very fully dware of such a distinction, and 
the world has few difficulties greater than those that arise from at- 
tempts to put in present operation ideals that belong to a future stage 
of development. The separation of church and State is necessary, 
necessary for the welfare of the church; necessary for the welfare of the 
State. I shall ask no further proof of this broad statement than can be 
found in the history of Massachusetts. The colonists maintained their 
ministers with town funds. They gave them no vote, but they did give 
them an influence often amounting to autocratic direction. To some 
of these ministers, like John Robinson, who never set foot on these 
shores, like Thomas Hooker of Hartford and John Wise of Ipswich, 
American democracy owes an unspeakable debt. But on the whole 
the plan worked badly for both State and church. Boston has not 
always, we judge, been governed just as the best of its citizens would 
like to have had it governed. It has been governed at some times in 
periods after his:day with less honor and integrity and with more graft 
and corruption than it was governed in the days of Cotton Mather; but 
I do not believe that Cotton Mather was any better boss for Boston 
than men who since have held that kind of position. 

As we look at the people who profess and call themselves Chris- 
tians, — still an overwhelming majority of the citizens of the Com- 
monwealth, — we find among them two different ideals of the nature 
and function of the church. One ideal is the Catholic. To those who 
hold this ideal it appears that God, sum and source of all truth, has 
made that truth known to men and has intrusted it to the keeping 
‘of His church. To that Church may come every man burdened with 
sin, tossed with doubt, or bowed with grief, and find in the truth be- 
lieved always, everywhere and by all the secure haven of refuge and 
restoration. Its God-inspired methods and ministers, its sacraments 
and its worship, are so adaptable to human needs that every willing 
soul may find in them the response of the divine love to the cry of 
his longing, and may gain from them strength for the work of life. 
There is, I take it, no truly religious man to whom an ideal like this 
does not make its appeal. The glorious power of it is sufficiently 
proved by the deep devotion to it of great multitudes of our citizens. 

But alongside this ideal, in contrast always and in conflict some- 
times, is the Protestant ideal of the church. To those who hold this 
ideal God seems to reveal Himself progressively by a process of indi- 

é 
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vidual experience.. In mutual contact and fellowship, in the honest 
purpose to walk together in the ways of the Lord, known or to be 
made known unto them, whatever it may cost, men who hold this ideal 
have seen the light of ultimate truth gleam before them and beckon 
them onward, each by his own free way, to the joyful attainment of 
the goal. The knowledge of faith becomes ever the richer knowledge 
of proved experience, and the man who so walks finds in himself the 
growing assurance that he is on the right way. 

This is no place to argue one’s preference for one of these ideals over 
against the other. The point I have wished to make in stating them 
is simply that each of them has a right to be, even though they be 
obviously incompatible. JI often wish, though I wish in vain, that it 
were possible to be both Catholic and Protestant. I believe each 
church is better for the presence of the other. The two ideals, while 
they will not blend, do so check and direct each other that the pro- 
gress of the whole is saner and stronger than it can be under the un- 
checked domination of either ideal. 

If, then, the State try in any way to change the current of men’s 
thinking and men’s devotion, if it work in any way to increase or to 
diminish the power of the one ideal or of the other, it is laying its 
hand upon the ark, and, like Uzzah, it must suffer the consequences 
of its profane interference. 

The State perceives this fact throughout America, and so far as any 
direct interference is concerned, it is guiltless. But indirectly it finds 
itself involved in difficulty. Education and charity involve contacts 

. between the State and the church. Charity is the child of religion. 
The charity that grudgingly doles out enough to keep body and soul 
together because the State will not leave its citizens to starve is one 
thing, and the expression of the Divine Love by sympathetic charity 
is another. Education that leaves without culture the religious facul- 
ties is education that cripples by partial development. The conscience 
to which the gentleman from Fall River (Mr. Cummings) alluded, 
that demands the training of children with due attention to religion 
and that demands that charity be administered for the love of God, 
is a good conscience. It would be well if it were more widespread. 
Yet I must feel that those who hope, like the people for whom the 
gentleman from Fall River spoke, that the State may sometime honor 
this conscientious conviction by taking the burden of its fulfilment 
upon itself, are looking the wrong way. Surely it is wiser for us so 
to direct our policies and so to cultivate the spirit of tolerance that 
we may hope for the day when the burden of care and expense may 
be relieved by a proper division of the time of all our children be- 
tween the education the State must provide for its own protection and 
that which the church must provide for the full development of those 
intrusted to its care. So may we look for an administration of charity 
in which the State cordially assents to the supplementing of its own 
activities by the free ministrations of the church. These things must 
wait; but because I believe that the measure before us will hasten the 

' day of their coming, I shall vote for it with joy and advocate it with 
zeal. To me it is not a compromise, a mere way to get by with a 
desired amendment; it.is a policy, new, but wise, which can be heart- 
ily commended to the Commonwealth. 

I shall vote, therefore, with great joy for this proposition, with a 
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single exception. I find that in some form I must support the amend- 
ment of the gentleman from Milton (Mr. Bryant) relative to the two 
schools of technology. We present a new policy for adoption. We 
find that the Commonwealth has made a pledge to two institutions. 
I regret that pledge. I cannot picture myself, were I a graduate or 
trustee of either of them, contemplating without a degree of shame 
the application to the State for such an appropriation. But I am 
unwilling to hinder the carrying out in full of the promises of the 
Commonwealth, whether those promises have the binding force of a 
legal contract or whether they lack such force. For three or four 
years aiter the new policy goes into effect, it may be postponed in 
these two instances without hurting the principle. 

But, sir, if this Convention should have done nothing more than 
establish this principle with the general assent of all who hold the 
two irreconcilable ideals of the church, it will have justified its exist- 
ence and will have prepared the way for the final solution of one of 
our most perplexing problems. I rejoice not merely that the com- 
mittee has agreed, but that it has agreed to the thing that really is 
best. [Applause.] 

Mr. Bartietr of Newburyport: It seems to me, Mr. President, 
that the members of this Convention are very near together as to the 
principle of not appropriating public money for ecclesiastical pur- 
poses and the principle of not appropriating public money for private 
institutions. They should be put briefly, it seems to me, in two 
propositions. They could be written in ten lines, — the one proposi- 
tion and the other proposition, — as is becoming in constitutional 
amendments, and should be submitted to this Convention in that way 
rather than in the way in which they have been submitted. 

“No public money: for church purposes’”’,— we can almost state 
it in those words. 

“No public money for private uses’, — we can almost state it in 
those words. 

But instead of that we have got the two mixed up in a long reso- 
lution which, it seems to me, it is not becoming for a Convention of 
the Commonwealth of Massachusetts to pass. We have the two in 
separate amendments proposed here before us. In the amendment 
proposed by the gentleman from Haverhill (Mr. George) we have the 
anti-ecclesiastical amendment, and in another we have the anti-public- 
money-for-private-uses amendment. It seems to me that we ought 
to vote upon them separately, and under the rules of this Convention 
I remember it says that when a question is susceptible of division it may 
be divided. Before there was any resolution offered by the gentleman 
from Haverhill we had before us in the beginning what is called the 
Anderson amendment, which was as clear as a mountain stream on 
the question of no money for sectarian purposes. I have received 
communications favoring it; this Convention has received a lot of 
them favoring it; and I want delegates to have a chance to vote upon 
that proposition. Therefore, Mr. President, I move, as a substitute, 
to amend by substituting the original Anderson amendment, so called, 
being document No. 66 of the Convention documents, and we shall get 
a vote at least upon the question of whether this Convention wants 
to vote upon those two propositions separately. 
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On the question of public money for private purposes, it seems to 
me that what the gentleman from Deerfield (Mr. Boyden) is trying to 
get at is not against the principle there. His resolution is unfortu- 
nately phrased, in that it says: ‘‘ . . . raising and appropriating money 
for such academies.” That is not what he wants to get at. What he 
wants is to give to towns the right to save money by sending their 
pupils to academies and thus get rid of the expense of supporting 
high schools. It is not any more a devotion of public money to pri- 
vate uses than it would be if I go out and hire a cab or an automo- 
bile for an hour. I am not doing that for the benefit of the cab 
owner; I am doing it for myself, for my own benefit. That which the 
gentleman from Deerfield wants is not contrary to the principle of 
this measure. What he wants to get is the privilege for these towns 
to save money by sending their pupils to these academies and having 
the benefit of their funds. The amendment which I offered in the 
Committee of the Whole, and which the committee rejected, provides 
that “ Nothing herein contained shall prevent any city or town from 
expending money, raised by taxation or otherwise, in the education 
of its school children in any school approved by the school-committee 
and not under ecclesiastical or sectarian control.” Mr. President, I 
move this in amendment of the amendment offered by the gentleman 
from Deerfield (Mr. Boyden). 

Mr. Stoneman of Boston: I am called out of town to-morrow on a 
matter of great importance and cannot be here when the vote on this 
resolution will be taken. I am heartily in favor of resolution No. 347 
and opposed to all of the amendments except the perfecting amend- 
ments which the committee on the Bill of Rights will offer, and I 
desire to be recorded in that way. 

Mr. Bryant of Milton: I desire to offer this amendment: To 
amend the amendment of the gentleman from Fall River (Mr. Mor- 
ton) by striking out the words to be inserted and inserting in place 
thereof the following: “and to carry out the provisions as now de- 
fined of chapter 78 of the Resolves of 1911 and of chapter 87 of the 
Resolves of 1912.” 

Mr. President, I offer this amendment because it seems to me in 
the briefer form to state what I have already stated in my other 
amendment. I do not propose to recount the reasons why I offered 
that other amendment, further than to say that they apply to my 
present amendment. I am not proposing this matter, as I have stated 
before, on behalf of the Massachusetts Institute of Technology or the 
Worcester Polytechnic Institute. I did not introdtce it at their re- 
quest, or at the request of anybody. I take the full responsibility for 
it myself. It was introduced without their knowledge, and I have 
had no conferences with them about it, but I am pressing it because 
I think it is simple and ordinary justice for the Commonwealth of 
Massachusetts to carry out. Mr. President, I think I have more faith. 
in the so-called sectarian amendment than even some of the members 
of the committee on Bill of Rights, because I believe that it can sur- 
vive even if it does justice in this particular. I already have stated 
my reasons for the amendment, and I now ask unanimous consent to 
withdraw my amendment printed on page 2 in favor of the amend- 
ment which I now offer. 
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Consideration of the resolution was resumed Wednesday, August 22. 

Mr. Powsrs of Newton: I desire, Mr. President, to say just a word 
in explanation of the amendment which I offered last week and which 
is printed in the calendar. That amendment has no relation, either 
directly or indirectly, with the subject which the committee have had 
under examination. It in no way relates to what is called the sec- 
tarian issue. It is not to be classified in Any way with that issue. 
For the past fifty years or so there has been a discussion among law- 
yers as to what the eighteenth amendment to the Constitution really 
intended. It has been argued on both sides; by some that the State 
has control over its appropriations for local education; by others it 
has been contended that the State has no control over the subject of 
appropriations for local education. All lawyers I think agree that 
the language is at least ambiguous. 
Now, all my amendment seeks to do is to leave it to the Legisla- 

ture to straighten out a situation which at least has become irritating 
in connection with the Board of Education and the local boards of 
education. In other words, if this amendment be adopted it simply 
leaves it to the Legislature to determine by what authority the money 
appropriated by the State shall be expended. For instance, if the 
Legislature to-day were to make appropriation of a million dollars to 
be used in the small towns and the manufacturing centers, in order 
that the children in those localities should receive education of the 
same standard and the same quality as those in the more favored 
towns, the State, it will be claimed, has no control as to the manner 
in which that money shall be expended. Now, I dislike very much, 
Mr. President, to have this Convention adjourn and not have that 
question settled; and since it has no connection whatever with the 
amendments that have been offered relating to sectarian education, 
I move you that this amendment which I have offered be considered 
after all the other amendments are disposed of in connection with and 
just before the main question is voted upon. 

I have nothing further to say except that I want to divorce this 
amendment from these other amendments which have been offered. 
I want to say one word further, and that is that I am in full sym- 
pathy with the report of the committee. It is my purpose to support 
this committee; and my belief is that there is no reason why this 
amendment should be voted down by this Convention simply because 
it is an amendment to the report of the committee. The work which 
the committee has done has been most admirable. They have settled 
a vexed question, which has been disturbing the State for a good 
many years. I expect to see the resolution adopted. I expect to see 
it go before the people and be adopted by the people. But there is 
no reason why the amendment which I offer, which is in the interest 
of education and which has the support of the Board of Education, 
and so far as I know has the support of every one who believes in 
broadening the educational system of this State, should be voted down 
by this Convention. Therefore I move you, Mr. President, that this 
amendment be considered just before the main question is taken up, 
after all the other amendments, which are supposed to be more or 
less hostile to the report of thé committee, have been disposed of. 

Mr. Curtis of Revere: I should like to ask the gentleman who has 
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just taken his seat if this phase of the question has been discussed 
before the committee on Bill of Rights. 

Mr. Powers: I am not sure whether it was discussed there or not. 
It was not called to my attention until some two weeks ago. It was 
brought to my attention by the chairman of the Board of Education, 
and he was very anxious that this motion should be pressed here in the 
interest of State education. 

Mr. PeLLetier of Boston: Would not the effect of this amendment 
be to throw this whole question into the hands of the Legislature? 

Mr. Pownrrs: I should say it would not: have the slightest effect, 
for the very reason that it relates only to public education, and pub- 
lic education under State authority, and that is just what the com- 
mittee is attempting to work out, — that all public education shall 
be under State authority, — and this amendment is entirely in line 
with what the committee is seeking to accomplish. 

Mr. Lomasney: If this amendment prevails does it not really inter- 
fere with the school-committees’ operations and their control in every 
school district in this State? 

Mr. Powrrs: My reply to that is that this amendment does not 
interfere with anything. It simply leaves the Legislature to determine 
what authority shall be exercised by the State in State appropriations, 
and it seems to me that the local school boards can well afford to 
leave the matter with the Legislature. I feel quite sure that the 
Legislature will do nothing that is hostile to local education. 

Mr. Lomasney: If it does not do anything why should we pass it? 
Mr. Powmrs: The reason for that is this: It does not affect the 

present situation, but it leaves the Legislature free to determine what 
conditions may be imposed upon State appropriations. 

Mr. Lomasney: Does it not allow the Legislature to give the Board 
of Education control over these total expenditures of the money given 
by the State, and supervise it, and absolutely control the school-com- 
mittee in the different districts of this State? 

Mr. Powers: I cannot agree to that proposition. I do not think 
it does that. : 

Mr. Lomasney: I should like to ask the meaning of these words: 
. or of such State authorities as the Legislature may direct.” 

Mr. Powrrs: That has reference to State appropriations and not 
to local appropriations. That is the purpose of the amendment: 
That the Legislature may. impose conditions as to the manner in 
which moneys appropriated by the Legislature for local aid may be 
expended. And it would be a very remarkable proposition, Mr. Presi- 
dent, if the State were not to have control over its own appropria- 
tions, which it makes for the benefit of a local community. 

Mr. Cummines of Fall River: I desire to call the attention of the 
Convention to a question which fairly arises from this resolution and 
which thus far has not been discussed. That question relates to the 
authority of the Legislature in the future to exempt religious, educa- 
tional and charitable institutions from taxation. At present those in- 
stitutions are exempt, and there is constitutional authority for the 
Legislature making the exemption; but if this amendment is adopted 
by the people I doubt very much, without pretending to answer the 
question and speaking under correction, whether there will be any 
longer authority in the Legislature:to exempt these institutions from 

ce 
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taxation. I ask the attention of the Convention, especially of the 
lawyers, but also of every member, to the opinion of the Justices of 
the Supreme Judicial Court upon a question of taxation which was 
referred to them by the Senate, in 1908, and to which, among other 
things, they made this answer; and I hold it of so much importance 
that I believe it is a duty to bring to the attention of the Convention 
what the Justices replied. Speaking of taxation in general, they said 
(195 Mass. 608): 

There are other provisions under which the Legislature has acted, relative to 
particular subjects which involve taxation or exemption from taxation. The third 
article of the Declaration of Rights, and Article XI of the amendments which was 
substituted for it, recognize the importance of the public worship of God, and of 
instruction in piety, religion and morality, as promoting the happiness and prosperity 
of a people and the security of a republican government. Accordingly, taxation for 
these purposes is authorized. As taxation to procure property for such uses is 
permitted, exemption of property so procured is legitimate, under the special pro- 
visions of the Constitution touching this subject. We have also constitutional 
requirements for the encouragement of literature and science, the diffusion of educa- 
tion among the people, and the promotion of ‘‘ general benevolence, public and private 
charity’ and other kindred virtues. As taxation of the people may be imposed for 
these objects, property used for literary, educational, benevolent, charitable or 
scientific purposes may well be exempted from taxation. 

The exemption is based upon this idea, and this idea only, that 
since taxation may be imposed for the protection and fostering of 
these institutions, therefore exemption may be allowed, and when 
taxation-may not be imposed to foster and protect these institutions 
exemptions may not be allowed. When the authority to aid by taxa- 
tion is gone the right to exempt from taxation is gone. 
We should vote upon this matter with our eyes open to this peril; 

that if we adopt this resolution, — and again I speak hesitatingly, 
because I have not had the opportunity to consider the matter so 
fully as I should wish, — if this resolution is adopted we expose these 
institutions to taxation because we take away the excuses for exemp- 
tion, that they are to be protected, fostered and aided by the Com- 
monwealth. J may say that the opinion of our late colleague, Attor- 
mey-General Malone, was to the same effect. There was the authority 
to aid these institutions, and that authority to tax to aid them was 
also the authority to exempt. Now, let us not act blindly, but know 
that if we pass this resolution we are exposing these institutions to 
taxation. 

Mr. President, if this resolution is to be submitted to the people, — 
cand the signs are unmistakable that it will be submitted, — it should 
be offered to them in its least objectionable form. Therefore, I urge 
the proposal of the committee on Form and Phraseology, striking out 

the eighteenth amendment. I attempted, perhaps imperfectly, to tell 
the Convention that the reénactment of that amendment was not nec- 
essary, —that amendment which is irritating to a body of people who 
are discontented, but are not clamorous, not protesting, not remon- 
strating. The Catholic people are not doing any of those things. 
They are not here causing any confusion by protests or petitions. In 
the multitude of petitions which were handed in by the churches, re- 
jigious conferences and ministerial meetings in support of this resolu- 
tion, I wish you to remember that there was not one that came from 
a Catholic conference or a Catholic church. The Catholics refuse 
to take responsibility, and will refuse to take it, for this resolution, 
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and for anything that comes out of it. If these institutions which 
have been aided in the past are to be denied aid in the future, let no 
man stand up and say that it was because of Catholic petitions or 
Catholic remonstrances. There is no amendment sectarian or anti- 
sectarian offered by the Catholics. 

That reminds me, too, of the remarks of the gentleman from Wal- 
tham (Mr. Webster) that some of us, who wanted to stay where we 

‘ find ourselves under the Constitution, were extremists, and that he 
and his friends were taking the middle of the road. Well, it is a 
small matter, — the characterization of our position, — whether you 
call us extremists or not; but it is an extraordinary statement to make,. 
that the men who are content with the provisions of the Constitution 
as they have existed for a hundred and thirty-seven years are extrem- 
ists, and the men who call upon us to pass the most drastie consti- 
tutional amendment that ever has been offered, —I do not think its 
like is found in any State, —are the middle-of-the-road men. The men 
who deny all aid to private institutions might well be characterized 
as the extremists, if the characterization meant anything. 

Again, I urge on the Convention to accept the amendment to the 
resolution relative to the grants of public money to the Worcester 
Polytechnic Institute and to the Massachusetts Institute of Technol- 
ogy. Whether the State is under a legal obligation and a just obliga- 
tion, — and our court has decided that it will recognize no other, — 
or a moral obligation, or a political obligation, there is an obligation 
in honor, and Massachusetts should not repudiate her honor. When 
the State says to trustees: “If you go out and raise a million dollars,. 
and if you go out and raise half a million dollars, and if you grant 
us so many scholarships, the Legislature will make you annual appro- 
priations of a fixed amount for ten years,” and the trustees do it, 
and then we withdraw the promise made by the State, it makes a 
man believe that the Convention is obsessed. It is not creditable to 
the State to do that, and the value of this resolution, if it otherwise 
has any value, will not be impaired by respecting an obligation that 
in honor Massachusetts is bound to respect. 

I believe also that the amendment offered by the gentleman from 
Quincey (Mr. Blackmur), giving us the right to use private hospitals 
and to aid them, should be accepted, and, again, the acceptance of 
this amendment will not impair the usefulness of this resolution, if 
otherwise it is valuable. 

Mr. President, the gentleman from Northampton (Mr. Feiker) 
asked a pertinent question which should be answered before we vote, 
and which has not been answered. He asked if anybody claimed that, 
in all the appropriations for one hundred and odd years which have 
been made to private institutions, ostensibly not for the private insti- 
tutions’ sake but for the sake of the Commonwealth, any part had 
been misappropriated, any part bad been misapplied, or that the ap- 
propriations had not brought back fruits a thousandfold; and no one 
has made that claim. The gentleman’s question remains unanswered, 
and it may be taken for granted that there is no answer other than 
the one he indicated when he asked the question, — that Massachusetts. 
must acknowledge the public service rendered by these institutions and 
their honest administration of public funds. 
Why then are we taking this course if that is true? The gentleman 

ca 
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from Ware (Mr. Sawyer) said, and if I misquote him I ask to be cor- 
rected: “We may as well admit that the anti-sectarian amendment is 
aimed at the Catholic Church.” It is true this is not the original 
anti-sectarian resolution, but it also is true that the gentleman from 
Newton (Mr. Anderson), who introduced the anti-sectarian resolution, 
said in the cdurse of his argument that there were a hundred thou- 
sand minute-men who stood to advocate and advance his amendment. 
He told us that if we did not take this amendment he would give us 
the anti-sectarian amendment; and that, even though the Catholics 
supported this amendment at the polls, if it was defeated we must 
take the other, — he would give us the other, — and you sat here and 
applauded. Are we taking it because we are afraid of the threat? 

I am not here asking for aid for religious institutions. I do not want 
the State tied up with any church. I am not here asking for aid for 
the teaching of religion in any school. I do not want the State money 
spent to teach creed or doctrine. I stand just where you stand who 
are the most ardent champions of the separation of church and State, 
and I want to be counted with you in that separation; but when the 
gentleman from Newton (Mr. Anderson) told us what a benefit it was 
to the church in France that the Concordat had been repealed, that 
the contract which was made in reparation for the spoliation and con- 
fiseation of church property had been cancelled and repealed, and that 
the church benefited by the repeal, you applauded that too. The 
repeal of the Concordat was not intended to help the church, it was 
a part of the policy of persecution of the church, adopted and merci- 
lessly carried out by the government of France and intended to de- 
stroy religion, but it failed. It would have been better to tell the 
whole story. France is our ally, and we honor her for her superb and 
glorious defence of human liberty. She is our ally, and I would not 
say one word to throw a shadow upon her glory, — not a word. But 
tell the whole truth. It is no discovery that the gentleman made, 
that religion prospers under persecution. No matter whose religion, 
Catholic or Protestant or Jew, it never was in the power of violence, 
of human violence, to bayonet a man’s faith. You cannot stamp 
faith out that way. What men honestly believe, God Almighty pro- 
tects from the violence of men; persecution cannot destroy it; and 
it is a saving as old as religion itself, as old as the church in any 
event, that the blood of the martyrs is the seed of the church. It is 
no discovery that religion prospered under persecution. But tell what 
it was that was done. It was not simply the repeal of the Concordat, 
or the taking out of the Bible from public institutions. It was the 
horrible, the blasphemous boast of the Minister of Education that the 
government had driven out the Divine Founder of Christianity from 
the hospitals, from schools, from military camps, from the courts, and 
that it would drive Him out of France. It was the confiscation of 
church estates, the banishment of the religious, the blotting out of the 
name of God from the children’s school-books, all these things com- 
bined, that aroused the faith of France and brought back religion in all 

its fullness and in all its strength. The church will not suffer, religion 
will not suffer from persecution; religion will be protected. I there- 
fore ask this Convention, which applauded an act that was a part of 
the persecution, to ask itself this question: When until now, and where 
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excepting in this hall, did we ever hear persecution justified because 
it failed? That is exactly what we have heard. 

Do not accept this resolution with the assurance that the question 
is settled. It is not settled here. Whatever assurance the Convention 
may have from the committee, and I admit it has a right to take 
cognizance of the committee’s unanimous report, that this resolution 
when it is submitted to the people will be adopted without conflict, 
I wish to tell you that it is not so. I do not know about this imme- 
diate section, and I may not speak for it. I have the right to say 
something for the diocese in which I live; I think I have the right 
to say something about the diocese of Springfield; and I believe that 
the people in those dioceses, — the Catholic people, — will resent the 
passage of this resolution. 

There is just one word more and I am through. This is a painful 
subject. I wish I might have escaped speaking of it; frankly, I have 
tried to run away from it; but in conscience I could not leave this 
question without telling you what I honestly believed. We have been 
admonished to help the academies and private institutions. Let me 
call your attention for a moment, — for a moment only, — to what 
the fathers have told us. It is the one case in the Constitution, — 
the one place, — where they have almost commanded us, and the 
command is to foster these institutions. I am reading from chapter 
5, section 2: 

Wisdom and knowledge, as well as virtue, diffused generally among the body of 
the people, being necessary for the preservation of their rights and liberties; and as 
these depend on spreading the opportunities and advantages of education in the 
various parts of the country, and among the different orders of the people, it shall 
be the duty of Legislatures and magistrates, in all future periods of this Common- 
ro to cherish the interests of literature and the sciences, and all seminaries of 

em. 

That is the admonition, that is the charge, which came down to 
some of us who inherit the liberties for which these men had fought, and 
to some of us who are alien, who came here, as Lincoln said, to share, 
because we were of the human family, the liberties for which others 
had died. That is the admonition and warning: In all future periods, 
to cherish and protect the interests of literature, of the sciences and 
of seminaries of them. What are we doing? Worthy institutions are 
being rejected, as if there was something bad about them. It was 
claimed with reference to one of them that it was sectarian, or it was 
suggested that it was sectarian, because the Scriptures were read and 
a hymn was sung. Well, I hope the day is far distant when it will be 
an offence to read the Bible or an offence to sing a hymn in praise of 
God. I do not believe that Deerfield Academy is open to the objec- 
tion that it is sectarian. 

Mr. President, I have no vain hopes of changing the result in this 
Convention, for it is written, as the gentleman from Lowell (Mr. Daly) 
said, so plainly that the blindest of us must see that this Convention 
will accept this resolution. I know it is adopted in a spirit of peace- 
making; but I wish to remind the Convention that there is such a 
thing as making peace at too great a cost. Eighty years ago, when 
anti-slavery petitions were presented to Congress and the southern 
slaveholders were opposing the reception of the petitions, Massachu- 
setts was advised to give up the right of petition for the sake of peace, 
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and, I regret to say, for a time she yielded, but she soon redeemed 
herself. No man has shown why we should now surrender our rights, 
and this resolution is a humiliating surrender, for it represents the 
concession that fear makes to intolerance. [Applause.| 

Mr. Donovan of Lawrence: It is not without considerable delibera- 
tion and also with some trepidation, after hearing the sages and states- 
men who surround me, that I take the floor to explain to you why I 
shail vote against this amendment, — against all these amendments, — 
and against the resolution offered by this committee. In Massachu- 
setts to-day a couple of technical schools, a few hospitals and some 
academies are being aided by public funds. There has been no out- 
ery from people who believe in and who praise and who admire the 
Massachusetts Institute of Technology and the Worcester Polytechnic 
Institute. The various academies and hospitals that .are aided, — 
there has been no cry against them; in fact, there has been all praise 
for them, and there should be. There is no reason why any of these 
hospitals, these academies, these technical schools, that are doing 
good, should not be aided if they need aid. Therefore let us tear the 
mask from this thing, gentlemen, and get down to what it means and 
why it is in here. 

Is it not, then, this, — that there is fear that there will be a call in 
this classic hall for money to pay for the support of parochial schools 
and the maintenance of Catholic churches? I am a Catholic layman, 
but I represent no body, I speak for no one but myself when I take 
this floor; but I ask you to remember this, — that if I sound a dis- 
cordant note, it is sounded in absolute sincerity. 

I have listened to all this argument, and I have had personal ex- 
perience, because I am a graduate of a parochial school, a graduate of 
a public high school, a student in an evening public school, and a 
graduate of two large Protestant universities of this State, —I refer 
to Harvard University and Boston University, — so I feel that I have 
been through all sorts of schools. 

Now, what does it mean? It means that there is a fear that 
money will be appropriated for parochial schools and for Catholic 
churches. Twenty years ago the Catholics were much poorer in 
Massachusetts than they are to-day; ten years ago they were much 
poorer than they are to-day. I should say offhand that they are bet- 
ter off to-day than they ever were in Massachusetts. And what are 
they doing? Without asking one single, solitary cent from the Com- 
monwealth of Massachusetts for parochial schools or for Catholic 
churches, in this State to-day there are 588 Catholic churches, 202 
parochial schools, 1,324 Catholic priests, 117,000 pupils in the paro- 
chial schools of Massachusetts, and all supported by the Catholic 
people themselves without asking a cent from the Commonwealth of 
Massachusetts, and I hope the day never will come when they will 
ask for a cent from the Commonwealth of Massachusetts. [Applause.] 
I tell you, gentlemen, there is no need of this measure. It is fos- 

tered and engendered by people who have an innate jealous fear in 
their souls. There is no need for this measure, no need whatsoever. 
The Catholics never asked for it. They have not asked for it up to 
to-day, when they are better off than they ever were, and there is no 
reason to believe that they ever will ask for it in the future. 
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Now, then, what would be some of these results from this measure? 
I think that the point taken by the gentleman from Fall River (Mr. 
Cummings) is an excellent one. There is fear that if you pass this 
measure you cannot exempt the churches and schools from taxation. 
What is the result? Not only do Catholic churches and schools come 
under this, but Harvard University comes under it, with its $26,000,- 
000, and I should not want to see Harvard burdened any more than it 
is burdened now. The Old South Church, probably worth $2,000,000, 
on Washington Street, comes under this for taxation. So it hits every- 
body. It hits all denominations. It hits everything that is exempted 
now, and I think that that point is well taken. Why should we let 
this innate fear, this jealousy on the part of certain people in our 
community, plunge us into a maelstrom of trouble by passing such 
a measure? 

Gentlemen, there is another thing to consider. It says in this meas- 
ure that we shall not aid, maintain, etc., in the language of the reso- 
lution, any institution not under public control. Does this ever occur 
to you, — that you could not buy produce from institutions that are 
under sectarian control? Did this ever occur to you? For instance, 
St. John’s preparatory school in Danvers is situated very near the 
Danvers Insane Asylum. If this ever should occur, think what a 
curious, comical situation it would be, —that if St. John’s preparatory 
school should raise five hundred bushels of potatoes on its farm, and 
be able to use only fifty of them, it could not sell those to the Dan- 
vers Insane Asylum because they would be Catholic potatoes. That 
situation may arise, because if there is any profit on those you could 
not aid or maintain any institution under seetarian control. 

Gentlemen, there is also this to consider. The hospitals and insti- 
tutions in this State that are doing good work should not be cut off. 
The Boston City Hospital should not be cut off from the appropria- 
tion that it is getting to-day. None of these institutions should be 
cut off because of this measure that is aimed perniciously at some- 

. thing that there is no reason for it to be aimed at. Another thing I 
tell the advocates of the initiative and referendum is this: That if this 
measure is submitted to the people it will be argued from the conser- 
vative standpoint that it is aimed at the Catholic people,-and an 
effort will be made to induce people to vote against both amendments. 
We are in a time of war, gentlemen. Four men are leaving this Con- 
vention for Plattsburg at the end of this week. There are thirty-six 
others of us who are under this draft, who may be called at any mo- 
ment. I tell you that it is no time to inject religious strife. It is not 
simply in my own city where a great many of them are ready to vote 
against this legislation; they feel it is a gratuitous insult to the 
Catholic people of this State. I tell you, gentlemen, to vote down 
this resolution; there is no need for it, and it is simply kept along 
and engendered by a spirit that long ago should/have died in the 
Commonwealth of Massachusetts. [Applause.] 

Mr. Wiuttam H. Suxzivan of Boston: Though a member of the 
committee, I have carefully restrained myself from saying anything, 
in the hope that we should reach a vote some time ago. Some days 
ago, perhaps some months ago, in the Committee of the Whole, we 
passed unanimously this proposition. Now we are asked to change our 
conclusion, sitting in Convention, and we have heard various argu- 
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ments, but the principal argument is that there is a moral obligation 
to make various payments of money to different institutions; the 
Committee of the Whole at the time it passed this amendment knew 
then of this so-called moral obligation, and let me say that in the 
Bill of Rights Committee there were many men who considered this 
moral obligation. 

Now, in the ten minutes that I have to speak I cannot hope to say 
all I had hoped to say, and I am not going to ask for any extra time 
because there are a number who want to speak. Very briefly and 
very hurriedly, let me give a brief résumé of what has been said. 

The gentleman from Fall River (Mr. Cummings) opposed the 
amendment the other day, and was the only one practically who did 
oppose it; to-day he opposes it, and to-day he brings in a new argu- 
ment, — that under the Constitution we cannot exempt churches and 
schools from taxation, if we pass this measure. It is true, he says that 
he expressed that opinion with some hesitation. What is his solution? 
Why, he says it can be solved by substituting the resolution of the 
committee on Form and Phraseology; but if you read that resolution 
it is the same thing as this one. It has the same wording, it prohibits 
any and all appropriations. Now, the committee on Bill of Rights 
discussed that matter of tax exemption. They came to the conclusion, 
and every lawyer will come to the same conclusion, that there is 
nothing in the phraseology of this amendment to forbid the State to 
exempt churches and public institutions from taxation. 

The revered ex-Governor from Arlington (Mr. Brackett) has said, in 
favor of the appropriation for the Massachusetts Institute of Technol- 
ogy, that we ought to encourage education, that the south is out- 
stripping us in manufactures, etc. I have not time to go into all his 
argument. But one gentleman from Lawrence, another one from 
Lowell, — and this also answers the gentleman from Lowell who 
pleaded for the textile schools the other day, and also answers the 
gentleman from Fall River, — two men came before us, one of them 
a delegate in this Convention from Lowell, and objected to any 
further appropriation for the Lowell Textile School because the money 
was misappropriated, because the schools were for the benefit of the 
mill owners, and because the men who got their education there at 
the expense of the State went south to build up the industries of the 
south. The beloved ex-Governor suggested that we ought to educate 
our young men in industry to compete with the south and I agree 
with him; if he would make an amendment that all the recipients of 
scholarships at the Worcester Polytechnic Institute and the Institute 
of Technology be compelled to remain here in Massachusetts, where 
they received their education, to build up our industries, then we 
might get results. The gentleman from Milton (Mr. Bryant) spoke 
about the moral) obligation, — a moral obligation on the part of the 
Commonwealth of Massachusetts to subscribe to the Worcester Poly- 
technic Institute and the Massachusetts Institute of Technology. Who 
made the contract, if there was a contract? It was the Legislature, 
and it never was ratified by the people of Massachusetts, it never was 
ratified by my people, and as their representative in the Legislature I 
voted against the Worcester Polytechnic appropriation. In the testi- 
mony that we heard before our committee there was not one word 
about the need of this appropriation, there is no financial need of it; 
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and yet they demand the pound of flesh. The gentleman from Boston 
(Mr. Lomasney) has well said: “Let them stick to their contract,’” — 
these men who speak about the moral obligation. Look at the phrase- 
ology of the amendment they suggest. It is not to ratify what has been 
done, but it is to compel the State, by a skilfully worded amendment, 
to continue the payments whether there was a contract or not; they 
seek to protect this moral obligation in a most immoral way. 

Then the revered Justice from Fall River (Mr. Morton) made a 
wise suggestion, that if there is any obligation, if there is any con- 
tract, to permit the State to appropriate. moneys to fulfil the legal 
contract; and they would not accept that suggestion. At that time 
they thought they could pass the original resolution. Some days ago, 
in a more subtle and more skilfully worded amendment, the suave 
and beloved gentleman from Worcester (Mr. Washburn) suggested 
that the State be permitted to continue appropriations for scholar- 
ships; and at that time, with the same moral obligation staring us in 
the face, we voted unanimously against it. Now, they ought to re- . 
ceive no fruit of this compromise. 

Then take the gentleman in favor of the Deerfield Academy (Mr. 
Boyden). We listened to the testimony that was adduced by him. 
Before he went to Deerfield there was the same academy, with four- 
teen pupils, a private institution, run for private profit; and that insti- 
tion, with fourteen pupils, would be eligible under his amendment to 
receive assistance from the State; they say these little towns ought 
to be permitted to save money; and some of the towns perhaps, — 
not Deerfield, but some of the towns, — might prefer to escape taxa- 
tion of $2,000 or $3,000 by contributing small sums to a worthless in- 
stitution rather than have a high school at substantial expense. As 
the gentleman, the ex-congressman from Newton (Mr. Powers), has 
well said, to-day there is a standard of public education. Why should 
these small towns be permitted to escape? The gentleman who favors 
this resolution has performed well there. He has now over two hun- 
dred pupils. But what is going to happen when he leaves? Perhaps 
his predecessor might come back, and the school will run down to four- 
teen pupils, and still the town would contribute rather than build a 
high school. 

The gentleman from Quincy (Mr. Blackmur) says, about his private 
hospital amendment, that the State ought to be allowed to contribute; 
and so also says the gentleman from Fall River. The latter opposes 
this measure primarily; he also favors every amendment which will 
weaken it. Now he says the State ought to be permitted to con- 
tribute to private hospitals, which are creatures of the public service 
corporations to such an extent that it became necessary to curb them, 
and I introduced a bill, which was passed, that these hospitals should 
not put into their records, when a man was injured, anything but the 
medical history of the injury and the medical treatment of the case. 
Creatures of the corporations! When a man goes to one of these 
private hospitals, the hospital and the doctors therein immediately 
become employees of the railroad corporations, and I am strenuously 
opposed to any appropriation for these hospitals. 

Now, as I said before, why should my people in Ward 14 be taxed 
for the Worcester Polytechnic Institute? What obligation is there 
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that my people have entered into when I, as their representative, op- 
posed it? 

I do not know how long I have spoken, but there is one other thing, 
- perhaps it has nothing to do with this debate, which I say by reason 
of the remarks of the gentleman from Boston yesterday, when he gave 
all the credit of that committee work to a few prominent men. Now, 
I would not take away one iota of the praise that the papers and this 
Convention have given them, but there are other members on that 
committee, and as a member of that committee I am going to give 
very brief testimony here relative to the work performed by them. 
There was not a chair-warmer on that committee. Everybody did 
something. On that measure there is some virile thought and much 
of suggestion from every member of the committee. There is one 
member, — and I can say this now; at the beginning of our delibera- 
tions I thought he would be too narrow to ever compromise or agree 
to such a measure, — and he is the judge from Cambridge (Mr. Wal- 
cott); at one time there were four or five dissenters, and we seemed 
far apart, but the judge from Cambridge, with a desire to serve his 
Commonwealth, brought us all together, and we have that resolution. 
And there were four other dissenters: the majestic appearing lawyer 
from Gloucester (Mr. Merrill), the judge from Franklin (Mr. Doe), 
the clergyman from Waltham (Mr. Webster); they all yielded in their 
desire to help Massachusetts; and the judge from Taunton (Mr. 
Swig) has made many wise suggestions. And there is one almost un- 
known, the member from Adams (Mr. Stoeber), a laborer, a working- 
man, who perhaps made few suggestions and said but little except 
that from the beginning, when there was no conception of the liber- 
ality in this committee, he was fearlessly insistent that something be 
done to help Massachusetts. And the other gentleman from Boston 
(Mr. Callahan), whom I never had known personally, the gentleman 
who sits back of me, was the most tolerant member on the committee. 
While we all glory in the honors that were given to the gentleman 
from Boston, and the district attorney (Mr. Pelletier), and would not 
take one iota from them, we wish to see that every member of the 
committee receives his due meed. 

Mr. Barrett of Cambridge: I wish to refer very briefly to a mat- 
ter that has not been touched by the preceding speakers, namely, the 
grants of various cities and towns to the Massachusetts Institute of 
Technology. Notwithstanding the legal or the moral obligations of 
the Legislature of 1911, the city that I have the honor to represent in 
part has donated in an indirect way hundreds of thousands of dollars 
to the Massachusetts Institute of Technology. 

In the first place, Mr. President, our city has exempted from taxa- 
tion for a number of years the land on which the buildings owned and 
occupied by the Institute of Technology now stand, doing so in an- 
ticipation of having an increase in our tax revenue. The first. thing 
the city knew, through a shrewd real estate concern this land was 
all bought up for the Institute of Technology, which now has some 
$9,000,000 of property in Cambridge exempt from taxation. 

Now, I do not stand here in favor of the taxation of educational 
institutions, by any means, though we in our city have some $50,- 
000,000 of property exempt from taxation from an educational stand- 
point, — entirely college property; but I believe it is unfair, Mr. 
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President, that our city should be required, whether we have any 
moral obligations or not, to pay anything extra to the Institute of 
Technology, or similar institutions, when we already are staggering 
under a tax rate of $23.50 last year, and our tax rate will be $25 and 
more this year. In view of the fact that we have seven sectarian 
schools in our city, taking care of seven thousand children, if the 
governing power of those schools said to the city of Cambridge to- 
morrow: “We cannot afford to educate those children any longer, we. 
will allow the city to do it,” it would mean the expenditure in build- 
ings alone of some $2,000,000, and it would mean the maintenance of - 
those schools at over $500,000 annually; and that would mean that 
our city would be driven into bankruptcy. The children, the pupils 

_ and the graduates of those schools, are an honor to the Commonwealth 
of Massachusetts and to the Nation. I could name a hundred of them 
who are doing their part for the Nation in far-away France. They 
are the men who are not coming to the exemption boards in order to 
avoid their honest duty to the Nation with as much strapping and 
harness on as would subdue a Kentucky mule. They are not men of 
the type of the Kingdon Goulds and the Noble Fosses, whose person- 
ality is so much above the common herd that there is no name in the 
Christian or Hebrew calendar good enough to distinguish them from 
ordinary mortals, — who have formed an unholy alliance of mammon, 
aristocracy and cowardice. I believe, Mr. President, that when those 
men are returning from the front, we, who are living here in luxury 
and ease, legislating for them, ought to let them know that they are 
coming into a State where the laws will be better than when they left 
us. I believe the time and test are right here now when all this racial 
difference should be forever driven out of our State. 

I have the greatest possible respect, Mr. President, for the men who 
compose this committee on Bill of Rights, and also for the judgment 
of the presiding officer who selected them. I question if there is a 
legislative assembly in this Nation that could get together fifteen men, 
possessing all these racial differences, religious and political traits so 
far apart, and come out as one solid man in favor of this resolution. 
I believe, Mr. President, it is a forerunner of what is going to happen 
through the States and in our Nation, moulded all in one body. 

I am reminded, Mr. President, of the words of one of my favorite 
poets, written perhaps a century ago, but applicable to present condi- 
tions, when he said: 

Shall I ask the brave soldier who fights by my side 
In the cause of mankind, if our creeds do agree? 

Shall I give up the friend I have valued and tried, 
If he kneel not before the same altar with me? 

From the heretic girl of my soul would I fly, 
To seek somewhere else a more orthodox kiss? 

No! perish the hearts and the laws that try 
Truth, valor, or love by a standard like this! 

Mr. Parker of Lancaster: The least suggestion that should fall 
from the lips of my honored colleague, the delegate from Fall River 
(Mr. Cummings), sitting in this division, and intended to guide the 
deliberations of this Convention, ought’ to, and would and does, fall 
upon respectful, attending and receptive ears. Instantly my. anxious 
attention was arrested when he suggested this morning the new and 
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somewhat menacing proposition that the adoption of the resolution 
proposed by the committee on Bill of Rights would endanger the 
safety of the ancient charitable and educational institutions of this 
Commonwealth by removing their present immunity from taxation, 

Mr. President, if my honored friend, speaking with the authority 
that attaches to his every word interpretative of our law, had declared 
that it was his deliberate opinion that the adoption of this resolution 
would put in jeopardy these worthy institutions, I should have gravely 
hesitated before I dared even make inquiry with respect to the author- 
ity of that opinion. But my friend speaks always conscious of the 
grave responsibility that attends his words, and he has not said to us 
that it is his opinion that this perhaps: disastrous removal of exemp- 
tion from taxation would befall these institutions. I therefore venture 
to make inquiry, I therefore venture to suggest, upon principles of 
reason, though I have not reviewed the language of the. opinions of 
the court to which he has referred, and so I would say in the modest 
phrase of inquiry rather than of dogmatic or of authoritative state- 
ment, that I have supposed, and believe it to be true, that the im- 
munity from taxation afforded and extended to charitable and educa- 
tional institutions established in this Commonwealth, is extended, in 
part compensation, in part in grateful recognition of the public serv- 
ice that these institutions so graciously, benevolently, philanthropi- 
cally and constantly perform. And, sir, I believe it to be a principle 
of law, as it is a principle of justice, that so long as these institutions 
do discharge these high and beneficent services, the consideration of 
the State will extend to them in matters of taxation in recognition of 
this service performed and to be performed. I cannot believe, sir, 
because a source of income may be denied to or withdrawn from any 
of these institutions, the State will thereupon immediately visit upon 
these beneficent organizations, serving for the welfare ‘of the State, 
additional burdens. 

Let, us not then shrink from the duty manifestly resting upon us 
to deal directly with the wise measure which the committee has re- 
ported to us, through phantom fears of evils that I myself, Mr. Presi- 
dent, do not believe to be imminent, or evils that will not befall; 
because this State never will repudiate an obligation that it owes to 
man or institution so long as the service for which that compensation 
is to be paid shall be rendered to the Commonwealth. Let us not be 
diverted by the confusion of apprehensive fears. And until my honor- 
able friend shall say, with the responsibility that attaches to his 
words, that this evil consequence of a removed exemption from taxa- 
tion will inevitably fall upon these institutions, I shall stand for a 
principle that I believe to be immutable because it is just, and I be- 
lieve that this high service of these institutions will go on and it will 
be recognized by the Commonwealth. 

But, sir, to the end that the principle set forth in the resolution re- 
ported to us by the committee may be sustained, uncontaminated, 
unaffected, by all lesser considerations, I would accept the resolution 
as proposed by the committee, already evidently approved by this 
Convention, even though some incident of burdens of taxation might 
result; for I know well that the people of this Commonwealth, 
whether acting through their Legislature or acting as individuals, are 
animated by a common conscience, and a common high purpose to 
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see to it, by whatever adjustment may be necessary to be made, that 
these institutions shall be preserved. 

And, sir, one word with respect to the resolution itself. Already, 
from all sides and from all opinions in this Convention, words of high 
praise have been given deservedly to this committee for the conscience 
and courage it has displayed. Its purpose is, sir, that all interests, 
material or financial, all the solicitations of zealous or filial devotion 
to this or that institution, all temporal temptations, all temporal and 
financial favors, shall be kept far away from contaminating the per- 
petual security of this great principle, the preservation of the religious 
faith of our people, and its absolute separation from all solicitations, 
attritions and activities, either collective or individual in their charac- 
ter. And, sir, that forever it may be kept above those conflicts, above 
those asperities of ambition, of passion or of prejudice, let the prin- 
ciple of our religious faith, the absolute inviolability of its observance, 
be committed, as this committee has wisely sought to commit it, to 
the perpetual, safe, just guardianship of a Constitutional provision. 
[Applause.] 

Mr. AnprErson of Brookline: I regret that there is a feeling here 
that those who are not in favor of the committee report, or who are in 
favor of some of the amendments, should not be given even a ten- 
minute period in which to express themselves. I shall take less than 
that time. I have listened to the debate in the hope that the many 
members of this Convention for whose judgment I have great respect, 
in whose sincerity I have absolute belief, would convince me that the 
principle underlying this amendment is right and sound, and that 
desirable results may accrue to the Commonwealth from the enact- 
ment of this amendment to the Constitution. If I had been enabled 
otherwise to follow their judgment instead of my own, I should 
have been compelled to retrace my steps by the argument and the 
statement of the gentleman from Fall River (Mr. Cummings). Per- 
haps no two men view questions of creed and of religious conviction 
from more different points of view than he and I. He is a believer 
in the Catholic church. I am a Protestant of the Protestants, an at- 
tendant of the Unitarian church. But I believe he is profoundly right 
when he says that this proposed amendment is wrong in principle and 
will be found harmful in operation. 

Let us look for a minute at what the facts are. The facts are that 
our ancestors came over here, not to found a Commonwealth free for 
religion, but to found a Protestant evangelical theocracy, and my an- 
cestors were then in the dominant class. And we all were brought 
up under the theory, in many parts of New England, that the taxing 
power should be used for the benefit of the Protestant evangelical 
church. In substance, the Constitution of 1780, that social compact 
so cherished by the learned gentleman from Southborough (Mr. 
Choate), provided that the Protestant Congregational Evangelical 
Church should be the established church of Massachusetts. We have 
gotten away from it gradually, moving toward what I believe to be 
sound principle; that sound principle is that there shall be no public 
money devoted, directly or indirectly, to or for the benefit of any sec- 
tarian or religious purpose. The principle which underlies this amend- 
ment is that there shall be no public money devoted to any educa- 
tional purpose which is not under absolute State control. I have yet 
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to learn that educational purposes are “private purposes,” as was 
argued by one of the delegates from Boston. I know of no “public 
purpose” which is more important for the welfare of the Common- 
wealth of Massachusetts than education. I cannot subscribe to the 
proposition that the devotion of public money to an absolutely non- 
sectarian, — if you choose, non-religious, — educational institution is 
the devotion of public money to any other than a most fundamentally | 
important “public purpose.” On that ground I must stand. 

I should be glad to vote for an amendment based upon the prin- 
ciple I. have just stated, if, indeed, it be necessary to have any 
amendment. 

Now, Mr. President, this is not a new question to me. I had six 
years’ experience of it in the Boston school-committee a good many 
years ago; and then I adhered to the principles which I thought were 
sound. At one period I was denounced as an A. P. A., at another 
period I was denounced as a pro-Catholic; I have had the feeling, 
being denounced by both of the extremists, that I had somehow or 
other found and kept the middle of the road. 

One word more and I have finished. I do not belzeve the resolves 
under which appropriations are being made for the two Institutes of 
Technology are contracts which the courts can enforce. I think I 
know that they are obligations binding in honor and in interest upon 
the Commonwealth of Massachusetts. I hope that if this amendment 
is submitted otherwise to the people for its acceptance that the amend- 
ments permitting appropriations of money to the Massachusetts Insti- 
tute of Technology will be made a part thereof. I hope that the 
amendment proposed by the gentleman from Deerfield (Mr. Boyden) 
will also be adopted. There can be no doubt that it is in the interest 
of several of the poorer towns of the Commonwealth to allow them 
to utilize private funds which have been given for academies. There- 
fore I shall vote for those amendments, and I shall vote against the 
entire proposition. For, I repeat, this resolution is unsound in prin- 
ciple, and if adopted will be found harmful to the peace, the quiet 
and to the religious freedom of the people of this Commonwealth. 
[Applause.] 

Mr. Broperick of Waltham: I hope that the amendment as re- 
ported by the committee will be adopted. It does not meet my 
approval in every particular, but no doubt it is the best possible 
solution of the question. I do not believe, however, that it will ac- 
complish all that many hope it may accomplish, which is that it 
will eliminate from the minds of our citizens all religious feelings in 
the consideration of public questions and of candidates for public 
office. That result, in my judgment, cannot be accomplished by legis- 
lation, though its harmful effects might be reduced if it were made 
unlawful to urge publicly or privately the defeat of any candidate by 
appeals to religious prejudice. It can best be brought about by edu- 
cation, by inculcating into the minds of men the great principles enun- 
ciated in the Declaration of Independence and in the Constitution of 
the United States. It is a disturbing tendency that ought to be dis- 
countenanced because it contravenes the application and effect of 
those principles which alone should Buide every citizen in his civil 
conduct and action. 
But in the consideration of the subjeseinntter of this resolution we 
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should recognize at all times the good that religion has done in the 
State, in the Nation and throughout the world. Certainly, we should 
not embody in our Constitution any provision that would be offensive 
to religion. If we are to prohibit by constitutional provision the ap- 
propriation of public money for private institutions that are under 
religious control, then we should include in the prohibition non-re- 
ligious institutions. To do otherwise would be to declare that religion 
is an evil which taints any institution that may encourage its teachings. 

I do not favor this amendment on the principle of the separation of 
church and State. These great institutions, the one religious and the 
other governmental, while they move in a sphere distinct and sepa- 
rate, are not rivals, and their relations always should be harmonious 
and friendly. And it should be deemed a proper subject for consid- 
eration, to what degree, in order to promote the general welfare, they 
may codperate without encroaching on the well-defined and definite 
functions of either. Surely in this awful moment of strife which 
threatens to exterminate the human race, the church and the State 
may and ought to codperate to find and apply some remedy to re- 
lieve suffering humanity. 

I am in favor of this amendment on the principle that the taking 
of the money of one individual or group of individuals to give it to 
others is unjust and an abuse of the taxing power. Second only to 
the power to take the life and liberty of the individual is the power 
to take the property of the individual without compensation. The 
exercise of that power is excusable and justifiable only when the 
property taken has been unlawfully acquired or is unlawfully held, 
or when it is indispensable to meet the legitimate expense incident to 
the administration of government. 

This amendment is intended to prohibit such taking and I hope 
therefore that it will be adopted by the Convention in the form in 
which it has been reported by the committee. 

Mr. Epwin U. Curtis of Boston: In bringing to a close this debate 
which has continued now for many days, I wish to call to the atten- 
tion of the Convention several especially pertinent questions. 

First, about the question of taxation. 
In answer to inquiries, it might be well to say that the taxation of 

church, charitable and educational property or enterprises is not in- 
volved in our proposal, and is furthest from the intention of the com- 
mittee. Special pains have been taken with the wording in order to 
avoid any disturbance of the status quo on this subject. 

That statement, gentlemen, was prepared by the committee. 
The gentleman from Fall River (Mr. Cummings) argues that if we 

take away the power to aid educational institutions by money raised 
by taxation, we may lose our power to exempt them from taxation. 
But we now have power to exempt churches from taxation, although 
we have no power to aid them with money raised by taxation. 

I think, gentlemen, that answers his argument. 
Now, if the Convention will remember, in the opening statement 

which I made for the committee I said that in the Convention of 
1853 the colleges and institutions of higher learning and academies 
defeated what was intended to be done and what was attempted to 
be done in that Convention; and, gentlemen, I said that same at- 
tempt will be made here; and I ask you to look at the 22 amendments 

\ 
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offered to this resolution. What is the object? I am not a trained 
legislator; I am serving my first time in a legislative body. But I 
have been told that one way to kill a bill in the Legislature, and to 
kill a resolution in this Convention, is to load it down with amend- 
ments. And if this resolution is not loaded down, I will leave it to 
any legislator here if he ever saw one loaded down more heavily with 
amendments, each one of which has been offered by some delegate 
with a view to helping an individual scheme of his own. 
Now I come to the gentleman from Fall River (Mr. Conmiigs), 

and IJ again call attention to what I said in the opening days of this 
argument, — that there was no need to inject feeling here, no need 
to inject religion; and, gentlemen, has any man of our committee 
injected it? 

And how is that committee made up? There are five Congrega- 
tionalists, four Catholics, two Episcopalians, one Universalist, one 
Baptist, one Jew and one Agnostic. If that is not a fair committee 
from which to get a fair result in this Convention, I should like to 

_ know how one can be appointed. 
Now, gentlemen, at the last minute of this discussion, or the last 

day, the gentleman from Fall River (Mr. Cummings) rises here and 
throws in a new matter. He does it like a trained and skilled lawyer. 
You notice that he addressed you as Gentlemen of the Jury. That is 
what is in his mind, namely, at the last minute to turn this Conven- 
tion by a jury argument. 

I want also to say about the gentleman from Fall River that, while 
he spoke of one thing in particular, he then favored every single 
amendment. Why? Because if he could get one in he knows the 
measure will be defeated. He says that in its present form it would 
not be accepted at the polls. I do not know whether his judgment is 
better than mine or not, or better than other men here who have had 
some political experience. But in the last two months, — and I know 
people of every denomination and every walk of life in this city, — 
no man has approached me who said that; but many men have come 
to me and said that we have got the true solution of this difficulty. 
Therefore I say my judgment on that point may be just as good as 
his. 

Gentlemen, I want to say that the committee, with all their fifteen 
votes, stand united on what I am about to ask the Convention. 

On the amendment of Mr. Powers, we ask you to defeat it, to vote 
“No.’”’ The committee on Education, in document No. 309, has taken 
care of that matter. 

The amendments of Mr. Anderson, all of them, were accepted by 
the committee. We ask you to pass them, to vote “Yes.” On Mr. 
Blackmur’s amendment we ask you to vote “No.” I have not time 
to give the reasons; they have all been talked out here. On Mr. 
Anderson’s again, the committee ask you to vote “Yes.” On Mr. 
Lomasney’s amendment to vote “Yes.” Again, we ask you to vote 
“No” on Mr. Blackmur’s. On my own amendment, which is simply 
putting in the correct words, we ask you to vote “ Yes.” 
Now we come to Mr. Morton of Fall River. On the Institute of 

Technology question I have talked with many eminent lawyers, men 
who are sitting in this Convention, whose names I will not quote, who 
say, and agree with me, that the Commonwealth of Massachusetts 
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made a contract, — that the Massachusetts Institute of Technology 
agreed to give certain free scholarships, and the Institute also agreed 
to raise a certain amount of money. Assuming that both of these have 
been done, and the contract has been accepted, we say it is a good 
contract. But the gentleman from Fall River came to me and said: 
“Tf it is so, and if the Attorney-General says it is so, or the Supreme 
Judicial Court on a question of the Legislature says it is so, you have 
provided no way by which the Legislature can make an appropria- 
tion.””? And when I came to look at the resolution I found that he was 
entirely right, and the object of his amendment is to leave it so, — if 
you read it in connection with the rest of the resolution you will find 
that I am right, — that if the Supreme Judicial Court on a question, 
or if the Attorney-General, says that it is a good contract, with those 
words in, the Legislature can make an appropriation. Therefore the 
committee asks you to vote “ Yes,”’ on Mr. Morton’s amendment. 

Mr. Sawyer of Ware: I should like to ask the gentleman in charge 
of the measure if the wording of the amendment of the gentleman. 
from Fall River ought not to be slightly changed, the word “already” 
perhaps changed to “entered into prior to January lst, 1917;” and if 
the amendment on page 3, moved by Mr. Anderson, be adopted, 
which I understand the committee to recommend, it will leave over 
a year between the adoption of the amendment, and throw it into 
one Legislature, and it might be a bone of contention in that Legis- 
lature. 

Mr. Curtis: I think I can reply safely, without having time to go 
into it now, that the amendment is drawn by the former Justice of the 
Supreme Judicial Court, and I prefer to leave it as it is. As to the 
amendment of Mr. Sanford Bates of Boston, I understand that Mr. 
Bates if he had the opportunity would withdraw that, and there- 
fore — 

Mr. Batrs: I have been waiting for an opportunity to get out of 
the way of this steam roller, Mr. President, hoping that I could get 
the floor so that I could withdraw my amendment. I do now ask 
unanimous consent to withdraw it, having been convinced by the 
weight of legal opinion in this Convention that it is unnecessary. 

Mr. Wasupurn: Mr. President, in order to avoid confusion and 
because I am in favor of the amendment offered yesterday by Mr. 
Bryant of Milton, I ask unanimous consent to withdraw my amend- 
ment printed in the calendar. [Applause.] 

Mr. Curtis: The next, at the bottom of page 2, is the amendment 
offered by Mr. Bryant of Milton. The Convention has heard the 
discussion on that; the committee asks the Convention to vote “No.” 

The next is the amendment of Mr. Blackmur of Quincy, and on that 
the committee requests that you vote “No.” 

On the question of the academies, you have all heard that discus- 
sion, and on that amendment the committee would ask the Convention 
to vote “No.” 

The same on Mr. Richardson’s amendment which follows. 
Now, Mr. Chairman and gentlemen, I come to the amendment of 

Mr. Bartlett of Newburyport. It seemed to me very unfair yester- 
day that the gentleman from Newburyport should have undertaken 
to put the gentleman from Newton (Mr. Anderson) into a false posi- 
tion by again moving his original amendment. The gentleman from 
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Newton had explained to this Convention carefully, honestly, why he 
had changed his mind. I cannot understand the purpose of a man 
who comes in at the last day, when the matter of the original so- 
called Batcheller amendment has been disposed of to all intents and 
purposes, and again moves it; that is, if he is in good faith with the 
Convention. It seemed to me that his two suggestions, — the two 
suggestions offered yesterday by the gentleman from Newburyport,— 
were not what we call open and fair amendments; they were what 
I have described to start with, amendments put in here to cloud the 
issue, to defeat the main purpose of what the committee had tried to 
do. And so the committee ask you to reject the two amendments of 
Mr. Bartlett. 

Mr. Washburn having withdrawn his amendment, of course there is 
nothing to be said as to that. 

Mr. Anderson of Newton makes a last amendment, which we ask to 
have passed. We would like to have you vote “Yes” on Mr. Ander- 
son’s amendment on page 3. 

The committee on Form and Phraseology report a new draft of the 
amendment, and on that, gentlemen, I want to speak with some care. 
Tf you will all take your little book, the Constitution, and look at page 
97, you will find on that page the last words of the eighteenth amend- 
ment. Of those words I desire to speak. The last words are: 
“. . and such moneys shall never be appropriated to any religious 
sect for the maintenance exclusively of its own schools.’ If the 
amendment of the committee on Form and Phraseology prevails the 
whole eighteenth amendment as it stands now will continue to stand, 
and what will be submitted to the people if this Convention passes this 
committee’s report will commence with “No grant shall be made.” 

Now, gentlemen, I want to try to show you, without criticizing 
the committee on Form and Phraseology, admitting they have done 
good work, that perhaps they do not know as much about the main 
question as our committee. So what I say is not a criticism, but an 
attempt at explanation. The committee on Bill of Rights objects to 
the division of the amendment leaving the present Article XVIII of 
the Bill of Rights as at present and making a new amendment to the 
Bill of Rights numbered 45, as recommended by the committee on 
Form and Phraseology on pages 8 and 9 of document No. 347. 

The first objection of the committee on Bill of Rights is that its 
amendment covers all institutions and undertakings of whatever na- 
ture which are not of a purely public character. Schools and colleges 
are but one of several species of the same family. These are men- 
tioned among other institutions in all the drafts which were submitted 
to the committee. So far as educational institutions are concerned, 
they naturally group themselves with schools in the eighteenth amend- 
ment. If the question were only of where and how to insert an 
amendment covering this particular class of institutions no one would 
hesitate to say that the eighteenth amendment was the place. The 
common schools are there dealt with, and it was suggested in the 
Convention of 1853 that higher educational institutions should be 
dealt with in the same connection. But in principle, schools and edu- 
eational institutions cannot be divorced from all other institutions, so 
far as the object of the committee’s amendment is concerned. Why 
then make two bites of a cherry? Your committee were of the opinion 
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that as the underlying principle involved not only public schools which 
the Convention of 1853 acted upon, not only colleges and higher edu- 
cational institutions which the Convention of 1853 avoided, but all» 
other classes of institutions, educational or otherwise, consistency and 
logic dictated that they be grouped together; that this Convention 
should start where the Convention of 1853 left off, and extend and 
perfect in a logical manner what that Convention left incomplete and 
imperfect. 

The second objection to a division of the amendment arises out of 
the last clause in the eighteenth amendment, which is as follows: 
“. . . and such moneys shall never be appropriated to any religious 
sect for the maintenance, exclusively, of its own schools.” 

Apparently just what these words meant was not known to some 
of the members of the Convention of 1853. For example, Mr. Hallett 
of Wilbraham considered the amendment established an ecclesiastical 
tribune. It declared that money raised for the support of schools 
never should be appropriated to any religious sect for the exclusive 
maintenance of its own schools. Now what is a religious sect? What 
is a maintenance exclusively of the schools of a religious sect? Who is 
to determine whether or not the town’s money has been appropriated 
to any religious sect? Anything less than a whole is not exclusive. 
“Therefore,” said Mr. Hallett, “you may apply your money to a 
sectarian school all but. Any exception will save it.” 

The words may mean that, for example, an appropriation can be 
made to an academy of which all the trustees are Congregationalists, 
provided the doctrine of that sect is not taught therein and it is open 
to scholars of all denominations; as in that case the appropriation 
may not be for the “exclusive maintenance of that religious sect.” 
If that is what it means the committee on Bill of Rights do not feel 
that the words should remain and have omitted them to avoid such 
an interpretation. 

To me it is not entirely clear what the author of the last clause in 
the eighteenth amendment intended to accomplish by it, but out of 
the uncertainty and doubt which his language creates in the mind one 
thought stands out persistently and clearly, that he sought to give 
some expression to the very same idea which is covered in all its 
phases and in explicit terms in the first part of the amendment of 
your committee, namely, that no public money should be appropriated 
to any school or institution wherein any denominational doctrine is 
inculcated. It is unnecessary to consider how far or how imperfectly 
the last clause of the eighteenth amendment developed this idea. It 
is sufficient that your committee’s amendment carries out every idea 
contained in the last clause of the eighteenth amendment in language 
which it is believed admits of no doubt. 

The consequence is that if the amendment is separated from the 
eighteenth amendment as proposed, there will be two provisions in the 
Constitution covering the same thing, one of them, however, explicit 
and plain, the other, in the last clause of the eighteenth amendment, 
being subject to question. The people and posterity would be war- 
ranted in considering our work slipshod and careless if we acted on 
the same subject in a new amendment to the Constitution and left as 
if by oversight the old provision. 

In short, if the present eighteenth amendment stands as recom- 
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mended by the committee on Form and Phraseology and the amend- 
ment recommended by your committee on Bill of Rights becomes 
Article XLV of the Bill of Rights, the two amendments are in con- 
tradiction. 

Therefore, gentlemen, the committee ask you to vote “No” on the 
amendment of the committee on Form and Phraseology. 

Mr. President, we listened to Mr. George before the committee. 
There is no question that some of the things in his resolution are 
incorporated in ours. We have no criticism to make of him, but we 
say that possibly he does not know what the meaning is of some of 
the things he has in his resolution, and possibly the gentleman from 
Newburyport (Mr. Bartlett), who said he could write it in ten lines, 
does not know. Take these words in the resolution under discussion: 

- . - and no law shall be passed respecting the establishment of religion, or prohibit- 
ing the free exercise thereof. 

Gentlemen, the committee would have been glad to have put that 
in. They would have put it in for the gentleman from Newton. Why 
did they leave it out? They did put in “No law shall be passed pro- 
hibiting the free exercise of religion’, but refused to put in the first 
clause: “and no law shall be passed respecting the establishment of 
religion.” We did not want to offer in the future the possibility of 
some new religious society coming up and asking for a charter and 
having the Governor of the State veto the bill because it was uncon- 
stitutional. The first article of amendment to the Constitution of the 
United States contains these very words. The first two lines provide: 

Congress shall make no law respecting an establishment of religion or prohibiting 
the free exercise thereof. 

It is said that this amendment was written by James Madison of 
Virginia, a member of the original Federal Constitutional Convention. 
Afterwards when Mr. Madison was President of the United States he 
was so fearful of violating the spirit of the first amendment that he 
refused his assent to a bill incorporating an Episcopal church in 
Alexandria, and also to a bill reserving a certain parcel of public land 
in Mississippi for the use of a Baptist church. I have the veto mes- 
sages here and could read them, but I have not time. That is why 
we left out those words. 

1 Story on the Constitution, vol. 2, § 1879, note. The veto messages referred to are as follows: 

} Frpsruary 21, 1811. 
To the House of Representatives of the United States. 

Having examined and considered the bill entitled “An Act incorporating the Protestant Episcopal 
Church in the town of Alexandria, in the District of Columbia,” I now return the bill to the House of 
Representatives, in which it originated, with the following objections: 

ecause the bill exceeds the rightful authority to which governments are limited by the essential dis- 
tinction between civil and religious functions, and violates in particular the article of the Constitution of 
the United States which declares that ‘Congress shall make no law respecting a religious establishment.” 
The bill enacts into and establishes by law sundry rules and proceedings relative purely to the organiza- 
tion and polity of the church incorporated, and comprehending even the election and remoyal of the 
minister of the same, so that no change could be made therein by the particular society or by the general 
church of which it is a member, and whose authority it recognizes. This particular church, therefore, 
would so far be a religious establishment by law, a legal force and sanction being given to certain articles in 
its constitution and administration. Nor can it be considered that the articles thus established are to be 
taken as the descriptive criteria only of the corporate identity of the society, inasmuch as this identity 
must depend on other characteristics, as the regulations established are generally unessential and alterable 
according to the principles and canons by which churches of that denomination govern themselves, and as 
the injunctions and prohibitions contained in the regulations would be enforced by the penal consequences 
applicable to a violation of them according to the local law. : 
oceans the bill vests in the said incorporated church an ‘authority to provide for the support of the 
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That shows, gentlemen, the necessity of care in drawing these 
amendments. I should not have wanted it said ten years ago that we 
would not allow the Christian Science Church to incorporate, and if 
these words had been in the Bill of Rights then I do not believe we 
could have allowed it. 

Now, gentlemen, my time is up. Your committee have labored 
nearly two months, honestly and. conscientiously. We think we have 
produced something that may be for the good of all the people of the 
Commonwealth. We have done our duty; we could do no more. The 
decision is up to you. If you think we are wrong, then on you rests 
the responsibility if this state goes on and the flames are fanned and 
fanned and we come to religious agitation and bigotry. Should that 
time ever come, gentlemen, there are fifteen men sitting in this Con- 
vention to whom the finger of scorn cannot point. We shall be free; 
our status will be fixed. We ask you to fix yourselves as we think 
we have fixed ourselves. [Applause.] 

I give the remainder of my time to Mr. Lomasney. 
Mr. Lomasney: Section 2 of chapter 438 of the Acts of 1903, the 

act by which Massachusetts conveyed certain rights it had to the In- 
stitute of Technology, begins with these words: 

Subject to the rights, 7f any, of other parties and to the restrictions hereinafter 
set forth, the Massachusetts Institute of Technology, or its grantees, may erect upon 
all or any part of said premises, buildings conforming to the building laws of the city 
of Boston; but no building erected upon the above described premises shall be used 
for a stable or for any mechanical or manufacturing purposes. 

Now the gentleman from Fall River has put the same principle into 
his amendment: “and to carry out legal obligations, if any, already 
entered into.” I hope the Convention will follow the lead of the 
honorable gentleman from Fall River (Mr. Morton), who sat here as 
a lawyer, as a judge, and wrote those words. Do not turn his amend- 
ment down for the one submitted by the gentleman from Milton (Mr. 
Bryant). [Applause.] 

The various amendments were disposed of as indicated at the beginning of 
this chapter and the resolution, as amended, was passed to be engrossed, by a 
vote of 275 to 25, a call of the yeas and nays having been ordered at the request 
of Mr. Cummings of Fall River. 

poor and the education of poor children of the same, an authority which, being altogether superfluous if 
the provision is to be the result of pious charity, would be a precedent for giving to religious societies as such 
a legal agency in carrying into effect a public and civil duty. 

James Mapison. 

Frprvuary 28, 1811. 

To the House of Representatives of the United States. 

Having examined and considered the bill entitled ‘‘An Act for the relief of Richard Tervin, William 
Coleman, Edwin Lewis, Samuel Mims, Joseph Wilson, and the Baptist Church at Salem Meeting House, 
in the Mississippi Territory,” I now return the same to the House of Representatives, in which it origi- 
nated, with the following objection: 

Because the bill in reserving a certain parcel of land of the United States for the use of said Baptist 
Church comprises a principle and precedent for the appropriation of funds of the United States for the 
use and support of religious societies, contrary to the article of the Constitution which declares that “ Con- 
gress shall make no law respecting a religious establishment.” \ 

James Mapison, 

—Messages and Papers of the Presidents, 1789-1897, by James D. Richardson, Vol. 1, pp. 489, 490. 
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Debate was resumed Thursday, August 30, when the question of referring 
the measure to the people was considered after a motion to postpone had been 
discussed and negatived. 

Mr. Brackett of Arlington: I dislike to take up the time of the 
Convention this morning, but as it is the last opportunity that is my 
excuse for doing so. 

I am not opposed to what is called the anti-sectarian amendment. 
I am in favor of it. But that amendment has been utterly sub- 
merged in another proposition. That is not even the title of the reso- 
lution before us. This is a “Resolution relative to the support of 
certain institutions from public funds.” We are told that this was 
changed from the anti-sectarian amendment to its present form as a 
compromise. Compromises have their place in human affairs. They 
are sometimes useful. When there is a controversy between business 
men in regard to property matters they are useful in preventing 
litigation. They are useful in labor disputes, so as to prevent strikes 
and the consequent disorder. But when you come to the considera- 
tion of governmental principles and policies, I have grave doubt as to 
the utility of compromises. I think their futility is more obvious than 
their utility, Before the Civil War, on the slavery question, com- 
promise after compromise was made, but they did not prevent, but 
simply postponed, the inevitable crisis which came in 1861. I remem- 
ber once during the war hearing a lecture by Henry Ward Beecher in 
which he referred to these compromises and said, in his characteristic 
way: “A compromise is a bombshell with a cushion on it, easy to sit 
down upon for a temporary rest, but liable at any moment to blow 
mpi 

Now, this compromise possibly may obviate an opposition to the 
original proposition which otherwise would have been encountered, it 
may secure votes in the Convention which otherwise would be unobtain- 
able; but there is something else to be considered, and that is the 
action of the people upon this question when it comes up for their 
ratification; and I believe that the changes which have been made in 
it, by which the Legislature is prevented from doing many things 
which hereafter it may be important for it to do, will tend to defeat 
the proposition. 

The gentleman from Boston (Mr. Edwin U. Curtis) in his remarks 
the other day said that, while he had not been a member of the 
Legislature, he understood that one way of defeating a measure was 
to load it down with hostile amendments. But the amendments which 
were proposed to this resolution were not hostile amendments. They 
were amendments which would have prevented an opposition which I 
believe without them it will excite. They were amendments simply 
to exempt certain institutions from the sweeping character of this 
proposition. But this main amendment itself, which has changed the 
whole character of the original proposition from an anti-sectarian 
amendment to one in relation to the support of certain institutions 
from public funds, — that amendment, I believe, will prove tg be 
hostile to the final success of this proposition, because of the opposi- 
tion which it will meet at the polls. 

Since we passed this resolution to be engrossed a communication has 
been received from the Secretary of the State Board of Agriculture, 
enclosing a resolution adopted by the executive committee of the 
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board, asking the Convention to exempt agricultural societies, which 
heretofore have received to some extent support from the Common- 
wealth, from the provisions of the proposition. If the proposal goes 
through in its present form you will injure those agricultural organiza- 
tions, you will impair the agricultural prosperity of Massachusetts 
and incur the hostility of those especially interested in it. And so, 
also, there are other matters, about which the same can be said. It is 
said that this is a great principle which this proposition contains, that 
is, that the public funds should not be used for any institution which 
is not under the direct control of the State. In regard to the Massa- 
chusetts Institute of Technology and the Worcester Polytechnic In- 
stitute, some gentleman said, when the amendment relating to those 
institutions was before us, that they ought to turn over their prop- 
erty to the State if they wanted any help. But what good would that 
do to the State? The State could not sell the property, it could not 
lease it, it could not tax it, but it would have to entirely support those 
institutions. And so in regard to many other institutions; not private 
institutions which are working simply for themselves; not institutions 
into which men put their money for the sake of dividends and income; 
but institutions which are doing a great work for the Commonwealth, 
and to the support of which public-spirited citizens contribute with no 
expectation of pecuniary gain. I do not believe that the State should 
be precluded from taking action, if hereafter it should deem it for the 
public welfare to support in part such institutions. I believe that 
many of these are doing a work which they can do more efficiently 
than if they were placed under the exclusive charge of the State. 

But the members of the committee have’ abandoned the principle 
which they proclaim, by including in this proposition an exemption of 
the Soldiers’ Home and of free public libraries. ° Those were very wise 
exemptions, — that particularly in regard to the Soldiers’ Home was 
creditable to the heads and to the hearts of the committee. That 
exception was made because that is a worthy institution, because the 
men who have there found a home, the men who fought for liberty and 
the Union in the times that tried men’s souls a little over half a 
century ago, are creditors of the Commonwealth. They should be so 
regarded. But the proposition to exempt that specific institution 
does not exempt other similar institutions. How do we know but that 
hereafter there may be a need, and in the not distant hereafter, for 
other Soldiers’ Homes? The exemption of this institution would confer 
no authority to help any such homes as these, because it is confined to 
a single institution now existent. Last week in Boston was held the 
National encampment of the Grand Army of the Republic, and on 
Tuesday last the people of Boston witnessed a scene which was thrill- 
ing and inspiring. It was the sight of the old veterans of the Civil 
War marching or riding through our streets, and everywhere receiving 
the enthusiastic applause and the homage of the people. But, Mr. 
President, almost daily we see in our streets other men marching, not 
the war-scarred veterans of the civil war, but men who were born long 
after the victory at Appomattox, not soldiers of the glorious past but 
soldiers of the present and the future, which their services for their 
country will tend to make likewise glorious; men who, in the full vigor 
of their young manhood, are about to cross the sea to represent Massa- 
chusetts upon the battlefields of Europe, fighting, not for American 
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liberty alone, but for the liberties of mankind. Many of these never 
will return, and’ of those who survive many will come back with 
shattered health, maimed and mutilated, and thereby incapacitated for 
engaging in the vocations by which livelihoods are earned and fortunes 
sometimes gained. Soldiers’ homes will be needed for them; and do 
we propose to so emasculate the legislative authority of Massachu- 
setts that when soldiers’ homes for them are proposed, and our phil- 
anthropic citizens contribute their money to their support, and the 
Commonwealth is asked to aid in supporting them, as it has for years 
deservedly aided in the support of the present Soldiers’ Home, our 
legislators will be obliged to reply that while they, and the people 
whom they represent, are with substantial unanimity in favor of 
giving this support, yet that the Constitutional Convention of 1917, — 
in session while the war was raging, its members living at home in 
comfort and in safety while these soldier sons of ours were suffering 
and risking their lives abroad, — that this Constitutional Convention 
has so crippled the Commonwealth that, although the people are 
united in favor of its doing something to support the establishment of 
soldiers’ homes for these men, the Legislature cannot appropriate a 
single dollar for that purpose? 

Now, Mr. President, I recognize that every member of this Con- 
vention is devoted to the duty of the hour; that every man desires to 
do what he believes to be for the interest of the Commonwealth; but, 
Mr. President, I do not expect that civic virtue in Massachusetts is to 
disappear with the final adjournment of this Convention. I expect 
that the people who sent us here, — and I think we all agree that in 
our respective constituencies they showed excellent discrimination in 
making their selection of delegates, — that the men who sent us here 
will have hereafter the ability and disposition to send men to this 
chamber, and to the other legislative hall in this building, who will be 
capable of discriminating and deciding what institutions are doing a 
noble work and thereby are entitled to partial support from the Com- 
monwealth; that they will be as capable of deciding that as we are 
to-day capable of deciding in regard to the present Soldiers’ Home. 
For these reasons, Mr. President, not desiring to take up the time of 
the Convention longer, I shall vote against submitting this proposition 
to the people. [Applause.] 

Mr. Brown of Brockton: I want to be recorded as following in the 
footsteps of my illustrious predecessor. I took that ground in voting 
against this resolution in the Committee of the Whole, and J am going 
to say just how I view this resolution-and why I vote against it. I 
saw coming up to this Convention a narrow proposition, aimed at one 
religion. I saw it taken in hand by the friends of that religion and 
earefully conducted inside of the door. I there saw that, in order to 
pacify bigotry, somebody else was called upon to suffer. As was 
put by the gentleman from Boston (Mr. Pelletier), it is the case of 
everybody get something or nobody should get anything. Therefore, 
because some people projected a narrow issue into this Common-: 
wealth, we, to down the issue, have sacrificed the right of the Legis- 
lature to help education in any way it might see fit to help it, to help 
suffering that may arise from this war. And, furthermore, I found that 
the very people who are opposed to the initiative and referendum 
because it limits the power of the Legislature and belittles the Legis- 
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lature, — those same people are foremost to belittle the Legislature 
by saying that they no longer are to be trusted with a power that was 
given to them from the very foundation of the Commonwealth, when 
they were entrusted with so conducting this Commonwealth that the 
elements of piety, justice and education, which were necessary for the 
continuance of the republic, should be maintained. And now we have 
taken that power. 

I myself, sir, vote as I do because I reserve the privilege, if I get the 
opportunity, any time and every time, to call upon the people to vote 
against this resolution. I myself believe that if the people of this Com- 
monwealth are called upon to face narrow bigotry which says that a 
religion that comprises a large part of this Commonwealth is not 
entitled to respectful consideration they will vote against it. This 
Commonwealth has not outgrown the narrow spirit evidenced at its 
very beginning. Then it established a Protestant Commonwealth. 
The men who were shouting for the natural liberty of man, the right to 
govern himself and his conscience, — those men fled across the water, 
came to Massachusetts and the very first thing they did, as the late 
John D. Long once said, they fell on their knees, and next they fell on 
the aborigines. They did not stop there. Governor Long was criti- 
cized because he characterized them as they should have been character- 
ized because of the great wrong that was done at that time. I do not 
fear, I say, what may now be the action of this Commonwealth. I 
should rather have some religion that I do not want than the quantity 
of no religion at all that we are now getting in this Commonwealth. 
[Laughter and applause.| 

Without further debate, and with only a few negative votes in opposition, 
the Convention voted to submit the proposed amendment to the people. 

The amendment was ratified and adopted by the people Tuesday, November 
6, 1917, by a vote of 206,329 to 130,357. 

Nortr. — For a continuation of the debate on the sectarian issue see Chap- 
- ter IIT. 



IIl. 

UNIVERSITIES AND COLLEGES AND THE ENCOURAGE- 

MENT OF LITERATURE, 

Messrs. Joseph Michelman of Boston, James E. Maguire of Boston, Isaac 
Freeman Hall of North Adams and Samuel L. Powers of Newton presented 
resolutions numbered, respectively, 24, 73, 157 and 158, which were severally 
referred to the committee on Education. That committee, on the 16th of July, 
1917, reported the following new draft (No. 309): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
following 

- ARTICLE OF AMENDMENT. 

Instead of Chapter V. of Part the Second of the Constitution, the following modi- 
fication and amendment thereof is substituted. 

CHAPTER V. 

THE UNIVERSITIES AND COLLEGES, AND THR ENCOURAGEMENT OF LITERATURE. 

Section 1. The Universities and Colleges. 

Whereas our wise and pious ancestors, so early as the year one thousand six 
hundred and thirty-six, laid the foundation of Harvard College, and whereas at 
various later times to the present day by the generosity of benefactors and the 
encouragement of the General Court other institutions of higher learning have been 
established in the Commonwealth, in which universities and colleges many persons 
of great eminence have, by the blessing of God, been initiated in those arts and 
sciences which qualified them for public employments, both in church and State: 
and whereas the encouragement of arts and sciences, and all good literature, tends 
to the honor of God, the advantage of the Christian religion, and the great benefit 
of this and the other United States of America, —it is declared, that the President 
and Fellows of Harvard College, in their corporate capacity, and the trustees and 
governing bodies of all the universities, colleges and institutions of higher learning, 
their successors, their officers and servants, shall have, hold, use, exercise and enjoy, 
all the powers, authorities, rights, liberties, privileges, immunities and franchises, 
which they now have, or are entitled to have, hold, use, exercise and enjoy: and the 
same are hereby ratified and confirmed unto them forever. 

Section 2. The Encouragement of Literature, etc. 

Wisdom and knowledge, as well as virtue, diffused generally among the body of 
the people, being necessary for the preservation of their rights and liberties; and as 
these depend on spreading the opportunities and advantages of education in the 
various parts of the country, and among the different orders of the people, it shall be 
the duty of Legislature and magistrates, in all future periods of this Commonwealth, 
to cherish the interests of literature and the sciences and all seminaries of them; 
especially the univérsity at Cambridge, all other universities, colleges, and higher 
institutions of learning, public schools and grammar schools in the towns; to en- 
courage private societies and public institutions, rewards and immunities, for the 
promotion of agriculture, arts, sciences, commerce, trades, manufactures, and a 
natural history of the country; to countenance and inculcate the principles. of 
humanity and general benevolence, public and private charity, industry and fru- 
gality, honesty and punctuality in their dealings; sincerity, good humor, and all 
social affections, and generous sentiments, among the people. To this»end the 
Legislature shall have power to make such provision by taxation or otherwise as 
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will, in conjunction with the local agencies and institutions above enumerated, insure 
a complete and efficient system of education which will afford to every one oppor- 
tunity for full mental, physical, and moral development, and will aid and encourage 
all to become unselfish and loyal citizens. 

The resolution was rejected. 

Mr. Herbert A. Kenny of Boston moved that the resolution be amended in 
section 2, by striking out, in line 10, the word “‘higher”’, and inserting in place 
thereof the words ‘‘all schools and”; and by inserting after the word “towns”’, 
in line 12, the words “and cities;” 

These amendments were rejected, by a call of the yeas and nays, by a vote of 
93 to 165. 

; Fan John J. Mansfield of Boston moved that the resolution be amended as 
ollows: 
In section 1, by striking out, in lines 1, 2, and 3, the words ‘‘our wise and 

pious ancestors, so early as the year one thousand six hundred and thirty-six, 
laid the foundation of Harvard College, and whereas”; by striking out, in 
line 3, the word “‘later’’; by striking out, in line 5, the word “other”; and by 
striking out, in lines 14 and 15, the words ‘‘the President and Fellows of Harvard 
College, in their corporate capacity, and’’. 

In section 2, by striking out, in line 2, the word “being’’, and inserting in 
place thereof the word ‘‘are’’; by striking out, in lines 9 and 10, the words “the 
university at Cambridge,’’; by striking out, in line 10, the word ‘‘other”; by 
striking out, in line 11, the word ‘“‘public”, and inserting in place thereof the 
word ‘‘and”’; by striking out, in the same line, the words “‘and grammar 
schools”; and by inserting before the word ‘‘towns’’, in line 12, the words 
‘cities and”’, 

These amendments were rejected. 

Mr. Robert P. Clapp of Lexington moved that the resolution be amended in 
section 2, by inserting after the word “‘shall”, in the last sentence, the words 
“save as otherwise and elsewhere provided and elsewhere prohibited in the 
Constitution,” 

This amendment was adopted, by a vote of 119 to 92. 

Mr. John J. Cummings of Fall River moved that the resolution be arhended 
in section 2, by striking out all after the word ‘“‘enumerated’’, in the last sen- 
tence, and inserting in place thereof the words ‘‘promote and encourage the 
principles of humanity, education, general benevolence and public and private 
charity.” 

This amendment was rejected. 

Mr. Frederick L. Anderson of Newton moved that the resolution be amended 
in section 1, by inserting after the word ‘‘enjoy”’, in the last line but one, the 
words ‘‘, save as otherwise and elsewhere provided and elsewhere prohibited in 
the Constitution,”. 

This amendment was adopted, by a vote of 143 to 18. 

The same gentleman moved that the resolution be amended in section 2, 
by striking out the last sentence and inserting in place thereof the following: 

To this end the Legislature shall have the power to exempt from taxation property 
used for charitable, educational and religious purposes. 

This amendment was withdrawn. 

The same gentleman moved that the resolution be amended by striking out 
the article of amendment and substituting the following: 

The Legislature shall continue to have the power to exempt from taxation property 
used for charitable, benevolent, literary, educational, scientific and religious purposes, 

This amendment was adopted, by a call of the yeas and nays, by a vote of 
192 to 62. 
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Mr. Samuel L. Powers of Newton moved that the resolution be amended in 
section 2, by inserting after the word ‘‘otherwise”’, in the last sentence, the 
words “‘, save as otherwise and elsewhere provided in the Constitution,’’. 

This amendment was rejected. 

The same gentleman moved that the resolution be amended by adding at the 
end of section 2 the words: 

To this end the Legislature shall have the power to exempt from taxation property 
used for charitable, benevolent, literary, educational, scientific and religious pur- 
poses. 

This amendment was adopted, by a vote of 125 to 71. 

Mr. David Stoneman of Boston moved that the resolution be amended in 
section 1, by striking out the word “Christian”, and inserting in place thereof 
the word “all”. 

This amendment was adopted, by a vote of 168 to 23. 

Mr. Arthur H. Wellman of Topsfield moved that the resolution be amended 
by substituting the following new draft: - 

Instead of Chapter V of Part the Second of the Constitution, the following modi- 
fication and amendment thereof is substituted: 

CHAPTER V. 

THE UNIVERSITIES AND COLLEGES, AND THE ENCOURAGEMENT OF LITERATURE. 

Section 1. The Universities and Colleges. 

Whereas our wise and pious ancestors, so early as the year one thousand six 
hundred and thirty-six, laid the foundation of Harvard College, and whereas at 
various later times to the present day by the generosity of benefactors and the 
encouragement of the General Court other institutions of higher learning have been 
established in the Commonwealth, in which universities and colleges many persons 
of great eminence have, by the blessing of God, been initiated in those arts and 
sciences which qualified them for public employments, both in church and State: 
and whereas the encouragement of arts and sciences, and all good literature, tends 
to the honor of God, the advantage of all religion, and the great benefit of this and 
the other United States of America, — it is declared, that the President and Fellows 
of Harvard College, in their corporate capacity, and the trustees and governing 
bodies of all the universities, colleges and institutions of higher learning, their suc- 
cessors, their officers and servants, shall have, hold, use, exercise and enjoy, all the 
powers, authorities, rights, liberties, privileges, immunities and franchises, which 
they now have, or are entitled to have, hold, use, exercise and enjoy, save as other- 
wise and elsewhere provided and elsewhere prohibited in the Constitution: and the 
same are hereby ratified and confirmed unto them forever. 

j 

Section 2. The Encouragement of Literature, etc. 

Wisdom and knowledge, as well as virtue, diffused generally among the body of 
the people, being necessary for the preservation of their rights and liberties; and 
as these depend on spreading the opportunities and advantages of education in the 
various parts of the country, and among the different orders of the people, it shall be 
the duty of Legislature and magistrates, in all future periods of this Commonwealth, 
to cherish the interests of literature and the sciences and all seminaries of them; 
especially the university at Cambridge, all other universities, colleges, and higher 
institutions of learning, public schools and common schools in the towns; to en- 
courage private societies and public institutions, rewards and immunities, for the 
promotion of agriculture, arts, sciences, commerce, trades, manufactures, and a 
natural history of the country; to countenance and inculcate the principles of 
humanity and general benevolence, public and private charity, industry and fru- 
gality, honesty and punctuality in their dealings; sincerity, good humor, and all 
social affections, and generous sentiments, among the Peon To this end the 
Legislature shall, save as otherwise and elsewhere provided and elsewhere prohibited 
in the Constitution, have power to make such provision by taxation or otherwise 
as will, in conjunction with the local agencies and institutions above enumerated, 
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insure a complete and efficient system of education which will afford to every one 
opportunity for full mental, physical, and moral development, and will aid and 
encourage all to become unselfish and loyal citizens. 

No public money shall be appropriated under the above provisions to any school 
or institution not under public control. 

This amendment was rejected, by a vote of 41 to 138. 

Mr. Herbert A. Kenny of Boston moved that the above amendment be 
amended by striking out the last paragraph. 

This amendment was rejected. 

Mr. Samuel L. Powers of Newton moved that the resolution be amended by 
adding at the end of the article of amendment the following: 

The Legislature shall have power to pass laws promoting the sound development 
of the public school system of the State, and to raise money therefor by taxation. 
No public money, however, shall be appropriated under the above provision to any 
school or institution not under public control. 

This amendment was rejected, by a vote of 66 to 133. 

The committee on Form and Phraseolouy reported that the resolution ought 
to be adopted as follows: 

Resolved, that it is expedient to amend the Constitution by the adoption of the 
following: 

Article of Amendment. 

The General Court shall continue to have the power to exempt from taxation 
property used for charitable, benévolent, literary, educational, scientific or religions 
purposes. 

This amendment was rejected. 

A new draft (No. 385) was reported by a special committee June 21, 1918. 
It was withdrawn Tuesday, July 23, 1918. 

THE DEBATE. 

The first discussion arose in connection with a motion, Friday, September 28, 
1917, to discharge the Committee of the Whole from the consideration of the 
resolution and assign the latter to the first place in the Orders of the Day for 
Tuesday, October 2. 

Mr. Epwin U. Curtis of Boston: It came to the ears of the com- 
mittee on Bill of Rights yesterday that the action of this Convention 
in almost unanimously passing the one resolution that it has passed 
might be entirely nullified by another resolution which is before the’ 
Committee of the Whole. This resolution is No. 309. The committee 
on Bill of Rights held a meeting this morning at which ten members 
were present, and the views of those absent are known to the majority, 
and it is unanimously agreed that if No. 309 is passed by this Convention 
and appears on the ballot at the same time as the anti-aid amend- 
ment, the provisions of that measure will be entirely nullified;. and not 
only will they be entirely nullified, but the eighteenth amendment, 
which deals with the public schools, also will be nullified. If they both 
appeared on the ballot at the same time, and were accepted by ~the 
people under the present construction placed upon such proceedings 
by the Supreme Judicial Court of Massachusetts, I have no doubt 
that the court would attempt to reconcile the conflicting measures and 
if they could not be reconciled the court would nullify them. 

The committee on Bill of Rights desire to place themselves correctly 
before this Convention and before the people, and state that while 
they may appear lacking in attention to their duties in not being 
aware of the existence of No. 309, that each and every one of us was 
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unaware of it, and, had we been aware of it, would have tried to bring 
it forward before this. We do not want to be placed in the position of 
having this Convention pass one resolution refusing aid to all private 
institutions and to all religious associations, and then by another reso- 
lution put the same thing back into the Bill of Rights. That would 
not be treating the Convention fairly, neither would it be treating the 
public fairly. There is not a member of this committee who desires to 
have this Convention have that opinion of us, or to have the public 
have that opinion. We therefore ask the Convention to advance this 
resolution, No. 309, for consideration Tuesday next, and then to dis- 
pose of it, in order that the Convention itself may be placed right and 
the public may not think we are playing with them. 

Mr. Pituspury of Wellesley: This may raise a very important ques- 
tion of construction, which ought to be carefully and maturely con- 
sidered by some committee of the Convention, and to my mind it 
naturally belongs to the committee on Amendment and Codification 
of the Constitution. But I rise principally for the purpose of suggest- 
ing to my friend from Boston who offers the motion that it is by no 
means to be assumed, as he seems to assume, that the last thought, as 
he calls it, of the Convention will necessarily supersede any other 
thought. A Constitution is construed as a whole, in view of all its 
parts, and not ordinarily in the order of the time at which any particu- 
lar provision may be adopted. It seems to me if the question is really 
here it ought to be sent to some committee. I should not insist upon 
it, if that is not agreeable to my friend who offers the motion, but I 
ask him whether, under the circumstances, he will not consent to have 
it sent to the committee on Amendment and Codification. 

Mr. Curtis: I should not consent at this time. The matter should 
be brought before this Convention, and then whatever the Convention 
decides to do I suppose we shall have to accept. I do not agree with 
the great lawyer who just spoke on the construction of the Constitu- 
tion. I bow to his superior knowledge in all law matters, as a rule, but 
on the difference between himself and myself on the construction of 
the Constitution I do not agree, and I think I am right. 

Mr. Coomss of Worcester: I cannot speak absolutely for all the 
members of the committee on Education, but I will say that we dis- 
cussed this matter and when the time comes I, and I am very sure our 
chairman, shall be very glad to go into the matter in detail. The vote 
was unanimous in bringing in this form of amendment. We brought in 

_ our report, I think I am entitled to say, before the committee on Bill 
of Rights filed even the first draft of its amendment. I am sure that 
it was farthest from our intention to introduce anything in the revision 
which we have submitted in No. 309 which should in any way contro- 
vert or tend to overthrow the amendment introduced and finally 
adopted by the committee on Bill of Rights. I am sure, as I said, 
when the time comes we shall be very glad to meet that committee 
and agree to any changes; because although we talked over the gen- 
eral essence, the general conditions, of this amendment in the commit- 
tee, we did not take up the individual points, which evidently contro- 
vert the report of the committee on Bill of Rights; and I, for my part, 
as standing for this resolution for the committee on Education, shall 
be very glad to have this motion prevail. 

Mr. Lomasney of Boston: I trust the motion of the gentleman will 
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be sustained, for this reason. It is all right to have all conflicting 
matters disposed of at one time. Of course it would be a very un- 
fortunate situation if we should pass the Bill of Rights amendment, 
and this Convention should put it on the ballot, to have it said to the 
people of the State that we had something buried away in a favorable 
report that nullified the whole matter. In view of the fact that the 
gentleman in charge of this resolution No. 309 has no objection, it 
seems to me the best thing for the Convention to do is to adopt the 
motion of the gentleman from Boston, in order that it may go before 
the Convention. He says he is willing to take out the words that 
seem to undo what we have done; there will not be much controversy 
over it. I think that is the easiest way out of it and I.hope this 
motion will prevail. 

Mr. Brown of Brockton: I have had but a moment since I came 
to the Convention itself, to glance at this report. I hope we are at 
liberty to send it down with the sectarian amendment. Conflicting? 
Certainly they are conflicting; but that second section with a few 
words additional is section 2 of chapter 5. It says encourage agri- 
culture, encourage education, encourage the trades, commerce, arts, 
sciences and literature. That section makes a Commonwealth con- 
cerned with all the affections. Already you are beginning to discover 
that the sectarian amendment is not wanted by everybody. It is not 
wanted by the people who can kill it. You ought to consider if the 
resolution already passed should go to the people. I am suggesting at 
this time that this resolution also may go to the people as an offset. 
I should like to ask, Mr. President, if you will give me this information: . 
Would it be within the power of this Convention to send down both of 
these amendments together on the ballot, and provide that the people 
could mark either, the one having the highest number of votes to be 
the one that should be adopted? 

The Preswpent: That is not a parliamentary question; the Chair 
does not feel that it should be called upon to answer it. 

Mr. AnpERson of Newton: The idea of a conflict between anything 
that the, Education Committee has put forth and the eighteenth amend- 
ment is absolutely new to me, — about a half-hour old in my mind. I 
heard rumors last night, but I did not have No. 309 before me and 
knew nothing about such conflict until it was explained upstairs just 
a few minutes ago. I certainly hope that this motion will be passed, 
and that there will be no opposition to ending this whole matter on 
Tuesday, because it is of the highest importance, it seems to me, that 
the anti-aid amendment should go on the ballot in November. 

Mr. Cummines of Fall River: I rise to ask the gentleman from 
Newton a question. I have before me a letter which appeared in the 
Boston Post last Tuesday, bearing the name of Frederick L. Anderson, 
Newton Center, September 24. I shall assume, unless the gentleman 
denies the authorship, that he is the author. It is discussing and deal- 
ing with a report which appeared in the same paper the day before 
concerning the action of the Federation of Catholic societies, and it 
deals particularly with the anti-sectarian amendment, and the scope of 
it, and I ask his attention to this sentence in it. I am reading from 
the fifth paragraph of the letter: 

It may be said that the agricultural schools are not aimed at in the amendment, 
and that in most other cases, readjustments can easily be made, whereby the State, 
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through public agencies, may still aid the causes, though not the private societies 
» and organizations, now subsidized. The new-born zeal of our extreme Catholic 

friends for some of these institutions is decidedly interesting, to say the least. 

I wish to ask the gentleman what public agencies could be used or 
employed, if the anti-aid amendment is adopted, to aid or to readjust, 
for the benefit of the private schools and other private institutions, 
their finances, so that they could be helped; and I ask the gentleman 
if when he wrote that sentence he did not know the provisions, this 
final provision, of document No. 309, and if there was any other 
method of giving aid excepting through that last sentence in document 
No. 309? 

Mr. Anperson: In reply I wish to say with all sincerity, and I am 
sure the gentleman will credit me with sincerity, that when I wrote 
that sentence I knew nothing about resolution No. 309 in this connec- 
tion; that this is an entirely new idea to me, —that No. 309 in any way 
modifies our amendment, the anti-aid amendment. I wish to say that 
when I wrote that sentence I did not have schools of any kind in mind, 
but there are a large number of other organizations affected. Take, 
for instance, the farm bureaus of this State. The farm bureaus of this 
State, as I understand, at the present time are paying one-half of the 
salaries of the agents, and the State or county, — the county, I be- 
lieve, — is paying the other half. Now, what I meant was that in such 
a case as that a readjustment easily could be made by which the 
county agents could be made county officers, could be paid entirely 
by the counties, and that the part of the salary which now is paid by 
these farm bureaus could be used for some other purpose in the general 
sphere in which they operate; and that thus the cause of agriculture 
could be helped directly through State officials, although the farm 
bureau, as such, would not receive any aid under our amendment. 

Mr. Cummrines: I desire to ask the gentleman how he expects to be 
able to get any public aid for any institution that was not wholly 
under public control? 

Mr. AnpERson: I did not expect to get any public aid for any in- 
stitution that was not under public control, Mr. President. 

Mr. Cummines: What kind of aid did the gentleman expect was 
going to\be given through public agencies to the farm bureau, or any 
other institution, if it was not public aid? 

Mr. Anperson: I did not expect that any public aid was going to 
be given to thé farm bureau at all. I expected that a readjustment 
would be made in which the State could still continue to aid agri- 
culture without giving any aid to the farm bureau in any particu- 
lar. 

Mr. Cummrines: Is it the gentleman’s understanding that the anti- 
sectarian amendment can be avoided or evaded by grants of money to 
the purpose of the institution and not to the institution itself? 

Mr. Anprrson: I am now being cross-examined by one of the 
greatest lawyers in this State. Never having been on the witness- 
stand before, I am somewhat green in the matter of answering these 
questions. I wish to say that, to my mind, the question cannot be 
answered Yes or No and that I think in some cases the great causes, 
as I said in my letter, still can be aided directly through the public 
agencies. For instance, the great cause of agriculture still can be 
aided directly through the State Board of Agriculture, or public 
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officials, while these private societies no longer can receive a single cent 
from the State, — a particle of public money from the State. 

Mr. Cummines: I shall regret if the gentleman thinks that I am 
assuming the réle of cross-examiner. It is a.friendly interchange of 
ideas between the gentleman from Newton and myself, in the presence 
of this Convention, with a view to finding out, if we can, what was in 
his mind when he urged the passage of this amendment. Now, if we 
can aid the cause of agriculture, — and it needs aid, I confess, — why 
cannot we aid the cause of education, why cannot we aid all the other 
delightful and appealing causes that apparently have been smothered 
-and put away by the anti-aid amendment? Why not one as well as 
the other? 

Mr. AnpERSoN: If I may answer, I will say that the State may still 
afford aid to the cause of education through public agencies. It may 
raise, as it always has raised, public money in every city and town in 
this State and give it to the public schools. It may still give its money, . 
as it always has done in the past, to the publicly owned and pub- 
licly controlled higher educational institutions. There is no reason 
why it cannot do that; and, in doing that, it will aid the cause of 
education in the very largest way. I feel, too, that the anti-aid 
amendment in the end probably will bring about a ‘finer system of 
public education in this State, from top to bottom, than the State 
ever has enjoyed before, and all from public money, spent through pub- 
lic agencies, and delivered through public officials. 

Mr. Lomasnery of Boston: May I suggest that the Convention adopt 
the motion of the gentleman from Boston, and that will bring the whole 
matter before the Convention for Tuesday, when we can go into all these 
matters. Then everybody can go over these different measures between 
this and Tuesday, study the Constitution, see what the difference is, and 
be ready to take up the whole thing on that day. I hope the motion 
will prevail. 

Mr. Bennett of Saugus: Before the matter is laid over until Tues- 
day I should like to have an explanation of the purpose of this amend- 
ment, in order that we may spend these two days to some extent in 
digesting it with intelligence. What is the purpose of this amendment? 
I called the attention of the chairman of the committee on Education 
to this matter in the corridor a while ago, while the other matter was 
under discussion, and asked him what was the purpose of having Har- 
vard College in this amendment, what was the specific value of it, and 
what was the general purpose of the amendment, and if it did not con- 
flict with or cause some confusion respecting the amendment reported 
by the Bill of Rights Committee. Well, I understood him to think 
there was nothing in that at all. Then I asked: “What is the pur- 
pose of this amendment?” and some of the gentlemen standing by 
said: “It is purely sentimental.’ We dismissed the matter there, 
leaving it that it was purely sentimental. Now it seems to me, if we 
are to have a discussion of the main question, that those of us who are 
not thoroughly up on these subjects should have left with us, if possible, 
a statement as to what this motion is for, and whether it is purely 
sentimental as respecting Harvard College and the other institutions; 
or, if it has a purpose, what is that purpose? 

Mr. Winstow of Newton: I hope this motion will not prevail. 
This Convention has adopted in the anti-aid measure two distinct and 
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extremely important matters. It has tied those two together and is 
about to put them out to the people and say “ Answer ‘ Yes’ or ‘ No.’” 
It seems to me that, in a matter which required a month for decision, 
the members of this body ought to be at liberty to speak before the 
people when that comes up. I hope nothing will be done here to 
bring that matter before the people at this coming election, because 
there is no evidence whatever that we shall adjourn before November, 
and certainly if there is anything which ought to be presented to the 
people thoroughly it is this anti-sectarian or anti-aid, or whatever you 
may choose to call it, amendment. Moreover, at the present time we 
have before us two extremely important measures, the I. and R. and 
the dealing in public necessities. It seems to me that two are enough 
to place before the people at one time. If it is supposed that by taking 
up this measure we can settle it in a day or two, it seems to me we are 
not taking into consideration the attitude and experience of this Con- 
vention in the past. Why bring in a third serious matter before we 
‘have settled the other two? I earnestly hope, Mr. President, that this 
motion will not prevail. 

Mr. Preiierier of Boston: I understand that the gentleman who 
has just taken his seat is a member of the committee on Education, 
which passed or has given us this resolution No. 309. I should like to 
ask him if in his opinion that does not really destroy the so-called anti- 
aid amendment which already has gone to engrossment? 

Mr. Winstow: When this matter was under consideration in the 
committee on Education, the legal lights of the committee informed 
the committee, as it is my recollection, that this would not produce 
that result. Personally, however, I may add that if it should do so I 
should be extremely glad. 

Mr. PeLietier: It seemed to the committee on Bill of Rights, after 
a careful although a short examination of this measure, that it might 
render absolutely abortive and useless the ‘anti-aid amendment that 
was so long discussed here, and that this resolution No. 309 not only 
does that, but absolutely in effect repeals the eighteenth amendment. 
Now, the question I should like to ask any member of that committee 
on Education is this: When we were discussing and giving so much 
time on the floor of this Convention to the Curtis amendment, the 
anti-aid amendment, when men like the distinguished gentleman from 
Fall River (Mr. Cummings) asked for the very thing that resolution 
No. 309 gives, why did not some member of that committee, which 
already had reported the measure, stand on this floor and say to this 
Convention: “We have got the amendment, Mr. Man from Fall 
River, that you are asking for”? Do you remember the question that 
I asked this Convention? I asked why some one would not come for- 
ward with a proposition that should make it legal to give public 
money for private purposes. Why did not some member of that com- 
mittee on Education say: “ We have got the amendment; it has been 
reported here since July 13”? Why this silence? 

Mr. Bennert: I should like to ask: Why did not the committee on 
Bill of Rights know about this resolution themselves? [Laughter.] 

Mr. Prtuetier: The committee on Bill of Rights feel that this 
matter ought to come up at this time. We feel there has been an 
imposition exercised here, wittingly or otherwise, —it does not make any 
difference. There is no use in analyzing motives; acts count. Some- 
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thing has been lying dormant here in this Convention that went to the 
very vitals of the anti-aid amendment. We have just disccvered it. 
Call us stupid, if you will. Say that we should have read through the 
hundred-odd measures here. We have not read them, and we did not 
know of this one until yesterday, and we are here honestly to tell you 
this is the first minute we have heard of it; and we say that it is so 
important that the matter ought to be considered, and we ask that the 
I. and R. and the food amendments give way to this and let the Con- 
vention have it on Tuesday; because if you are going to pass No. 309, 
then call back the anti-aid amendment and kill it decently. [Ap- 
plause.| 

Mr. Macuire of Boston: I introduced early in the session resolu- 
tion No. 73. The reason for introducing that resolution was to em- 
phasize physical education. I went before the committee on Educa- 
tion and argued very strongly on the subject. I may say that when I 
started to write the resolution I found some difficulty with the section 
of the Constitution providing for the encouragement of literature and 
learning. I rewrote the first part of it, but the part of the resolution 
in which I am most interested, most concerned about, was this clause: 

And, further, it shall be the duty of the Legislature to render obligatory in all 
schools and colleges and universities the practice of physical training, competent to 
strengthen the body and perfect the health of the individual. 

Finally, the Legislature shall render compulsory in all grammar schools and high 
schools of the Commonwealth adequate instruction in anatomy, physiology, and 
personal and public hygiene. 

‘Now, all that the committee on Education gave me in the resolution 
that they have reported is the word “physical”. If they expect support 
of that resolution, and say that they base it on resolution No. 73, I 
ask the Convention to read resolution No. 73 and see if there is the 

' slightest connection. Personally I am opposed to,sectarian appropria- 
tions and to using public money for private purposes. I believe that 
resolution No. 309 ought to be considered immediately, in order that 
the whole matter may be threshed out. The first part of my resolu- 
tion, while it may seem very broad, was, as a matter of fact, merely 
sentimental, stating those things on which we all agree. At no time 
had I the intention of aiding or abetting any movement for sectarian 
appropriations or for public aid for private institutions. 

The motion to assign the resolution for consideration CER October 2, was 
adopted and debate was resumed on that day. 

Mr. Coomss of Worcester: I should like to speak very briefly on No. 
309, and I should like to say a word or two before I come to the ques- 
tion before us, in the way, if I may call it, of personal privilege. 

I understand that in the columns of one of the Boston papers a day or 
two ago, it was said. that I, the clerk of the committee on Education 
of this Convention, was going to “put something over” the commit- 
tee on Bill of Rights; that I, a professor at the Worcester Polytechnic 
Institute, in some way getting myself named the clerk of that com- 
mittee, had in my hands, after the committee meetings, the framing of 
the measure which ultimately was presented as No. 309, which is 
before us for our consideration. Now, Mr. President, it happens that 
I am a professor at the Worcester Polytechnic Institute; it happens 
that I have been engaged there for 27 years; it happens that I, as a 
professor at that institution, appeared before the committee on Bill of 
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Rights and tried’ to explain a little as to what we were doing there, as 
to the nature of the school and especially as to its non-sectarian 
nature. But, Mr. President and gentlemen, when I became a dele- 
gate to this Convention I became a delegate as a citizen of the Com- 
monwealth, and when I became clerk of that committee I became 
clerk as a delegate to the Convention and not as a professor of the 
Worcester Polytechnic Institute; and whatever might be my own in- 
dividual feelings in regard to the merits or demerits of the so-called 
anti-aid amendment, I merged those feelings absolutely in my identity 
as a delegate to this Convention; and I will say that I did absolutely 
nothing in the way of shaping the report of the committee on Educa- 
tion in any way to put anything over on the committee on the Bill of 
Rights. 

Let me say further, — and this is in connection with what was 
said last Friday by a member of that committee who rose here and 
with great vehemence asked the committee on Education why they 
had not told the committee on Bill of Rights what they were going to 
do. Why, good heavens, Mr. President, we went through our de- 
liberations, we completed our report, and it was a unanimous report. 
We had our meeting on Friday, the 13th of July, and adjourned at 
three o’clock, and we filed our report at quarter past three that day. 
When did the committee on Bill of Rights file their report? When did 
any member of my committee, or when did I, have any knowledge as 
to what the anti-aid motion was going to contain? The article in the 
Boston daily would have paid me greater compliment, perhaps, if it 
had ascribed to me, not the keenness of the politician, but second 
sight, making me able to read two or three weeks ahead what the 
committee was going to bring out when the time came. | 
We filed our report, the report was there, the report was printed, as 

far as I recall, long before the committee on Bill of Rights submitted 
their report. 

Now, Mr. President, those are the absolute facts; and, as I said, I 
wanted to speak very briefly along the line of personal privilege, so far 
as possible to clear myself from any imputations that I had the least 
intention of “putting anything over” on the Bill of Rights Committee, 
or in any way nullifying their work; and in extenuation of my posi- 
tion I may say that I voted for the report of the committee, as the 
record will show if it be examined. 

Mr. Pevuerter: I think perhaps the gentleman referred to me, and if 
that is so I believe he was mistaken. My criticism of the committee on 
Education was that it had not spoken on the floor of this Convention; 
not a complaint that it had not told the story to our committee, but 
that when all this subject was being discussed here no member of that 
committee had said a word about the resolution it had reported. 

Mr. Coomss: I shall come to that in just a moment. I am very 
glad that the member of the committee on Bill of Rights has spoken. 
I shall come to that in just a moment and tell why no member of the 
committee on Education rose on this floor to say a word. 
May I briefly go over the several matters referred to our commit- 

tee? If you will refer to your docket you will find that they came 
under Nos. 24, 72, 73, 157 and 158. No. 24 was submitted by a dele- 
gate of this Convention. If you will examine that you will find that it 
looks toward the elimination in the Constitution of chapter 5, section 1, 
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which is headed “The University,” and chapter 5, section 2. The com- 
mittee on Education held several public meetings, and at one of their 
public meetings they had before them the proponent of that reeommen- 
dation and the president of Harvard University. Each appeared, each 
told what he would like to have done. As a result it was agreed to 
eliminate the first section. The later material was rewritten by the 
head of Harvard University, and appeared in section 1 under amend- 
ment 309 in the exact wording of President Lowell. The remaining part 
of chapter 5, — that is, section 2, was rewritten by a subcommittee 
of the committee on Education, consisting of the chairman and of the 
clerk, myself. I will come to that in a moment. 

No. 72 was an article submitted in behalf of teachers of the city of 
Worcester. Last year an effort was made to grant the teachers of 
Worcester a sabbatical year, a leave of absence once in seven years. 
It was ruled by the city solicitor that it was illegal. An amendment to 
the Constitution was drafted, submitted to our committee, the com- 
mittee were unanimous in favor of the amendment, but they were 
unanimous in agreeing that it was matter of legislation and not a 
matter of constitutional enactment. Those petitioners were therefore 
given leave to withdraw. 

The committee on Education were asked by the State Commissioner 
of Education to incorporate No. 157. That was submitted to our 
committee, the Commissioner appeared before the committee and set 
forth the facts in this case. Our committee were almost unanimously 
against that. The Commissioner then submitted a revised form. I 
have that revised form in my hand, and I will read it for the interest 
of the members of the Convention. It reads thus: 

The Legislature shall have power to determine the organization of the public 
school system of the State, and to make such provisions by taxation or otherwise as, 
with the income arising from permanent school funds, will secure a thorough and 
efficient system of public schools. 

Now, the committee on Education threshed that proposition out 
and incorporated it with very little change, the change being the 
elimination of the word “determine’”’. I could explain why we elimi- 
nated that, if it were advisable, but I do not know that it is worth 
while to comment on that at the present time. I will say, further, 
that that suggestion from the State Commissioner is incorporated in 
substance as the closing clause or sentence in No. 309, beginning with 
the words “To this end the Legislature,” and so on. 

Now, there were two other recommendations laid before the com- 
mittee, one, No. 73, by the delegate who sits in this division (Mr. 
Maguire). Mr. President, it was a good recommendation, an excel- 
lent recommendation. The gentleman from Boston who proposed 
that, who sits before me in this division, appeared before us and made 
a splendid argument for it, an argument that appealed to every mem- 
ber of the committee. But, Mr. President, it seemed to us that we 
should try to be as brief as possible. If we had incorporated every- 
thing he put before us, excellent though it was, it would have extended 
our very small part to an undue length. We, therefore, after full de- 
liberation of the very excellent suggestion, No. 73, made by this 
gentleman, decided to incorporate one word as embodying the essence 
of his amendment, and that is the word “physical”. I might say that 
the very closing words of his amendment, “personal, and public 

~ 
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hygiene’’, were objected to very strenuously by an opponent who ap- 
peared and gave reasons for his objection. But we did incorporate, 
Mr. President, the word “ physical,’ which we felt would embody the 
essential idea of what the gentleman wished to incorporate, and that 
comes in the very closing clause, “for full mental, physical, and moral 
development.” 

There was submitted to us one more recommendation, which is 
numbered 158, an excellent one. But we could not incorporate that. 
Wevall agreed that there should be thorough instruction in the duties 
oe citizenship, and all that sort of thing, but we could not incorporate 
that. 

So what did we do? So far.as we could, we took the various recom- 
mendations and we incorporated them, basing our new form on the 
older form which has existed in the Constitution for 137 years, and 
the various recommendations appear, sir, under section 2 of No. 309. 
Now, let me say, — and this is in answer to the gentleman in the 

second division (Mr. Pelletier) who rose to make a statement of 
explanation a moment ago, — let me say that the committee on Edu- 
cation were unanimous in bringing in this recommendation. The com- 
mittee on Education were unanimous in feeling that there was nothing 
in this section which would in the least degree antagonize the provi- 
sions of the anti-aid amendment so far as we knew those provisions; 
and I repeat that we did not at that time know the essence of the so- 
called anti-aid amendment, and the framers of that amendment them- 
selves did not know it, because of the several diverse amendments sug- 
gested, that resulted in one quite different from the original. That is 
the reason, Mr. President, why no member of the committee rose on 
this floor to say anything when that, most interesting and important 
question was under way. 

Now, I repeat, the committee on Education are unanimous, — were 
unanimous and are unanimous. We met this morning, eleven of us were 
there, and we are unanimous in feeling that there is nothing in No. 
309, section 2, which, explicitly or implicitly, so far as we are concerned, 
is against the anti-aid amendment as adopted and engrossed. In 
furtherance of our opinion, I may say that informally we have talked 
with 'a number of lawyers, and we have found, as the distinguished 
jurist from Wellesley told us last Friday, that some of the ablest 
lawyers have agreed that that is not and will not be antagonistic to the 
anti-aid amendment as adopted. More than that, the members of the 
committee felt that even if it were antagonistic there would be abso- 
lutely no feeling on their part of opposition. In other words, up to 
the point of the publication and setting forth of that section as our 
will, we shall agree that any words of reservation, any words of quali- 
fication, that do not change the essence of that, we shall agree to abso- 
lutely. Beyond that I cannot go. I cannot speak for my fellows on 
the committee. But up to that point, I repeat, we are agreed; and I 
cannot emphasize too much the feeling we had that there was abso- 
lutely no opposition on our part as a committee to the enactment of 
the anti-aid amendment so far as we understood it. 

Now, what is the nature of this section? If you have read it you 
will note that it is general; it is not specific. It reénacts in a somewhat 
modified form the former statement of the Constitution of 1780, in 
general binding the Legislature and the authorities to cherish literature, 
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education, various organizations which have for their aim literature and 
learning. As I say, itis a general enactment; and we were strongly of 
the opinion -that in any case of interpretation a specific enactment, 
which we understood then the anti-aid amendment would be, and which 
we are confirmed in our opinion now the anti-aid amendment is, — that 
the specific would override the general; and we did feel, as members of 
that committee, that there should be reénacted in constitutional form 
the essence of that section that has come down to us from 1780. I 
have explained the last sentence, the sentence having to do with taxa- 
tion, which, as I said, we introduced at the request, somewhat changed 
I admit, of the Commissioner of Education; but our idea of that was 
that there should be no application of money raised by taxation to 
anything save the public school system. 

Now, if there is anything in this general section which seems: to 
controvert the provisions of the anti-aid amendment, as I have said, I 
am sure my colleagues and I shall be very glad to agree to any amend- 
ment, to any change. I reiterate, and I cannot repeat too strongly 
what I said before, that our intention was not to controvert that. At 
the same time our intention was very strongly to lay down those gen- 
eral principles which have governed this State since the Constitution 
of 1780. It seemed a pity to us, Mr. President, that this matter had 
not been laid before the combined committees. We regretted at our 
first meeting that the matter of the anti-aid question had not been 
referred to our committee, or that our committee had not been called 
in consultation. But we made no protest. We took the very small 
task laid upon us and we did our best. We submit this resolution 
No. 309. I have tried to make as clear as I could our position; and, 
as I said before, up to a certain point we stand united. What the Con- 
stitutional Convention may do we do not know. [If it tries to intro- 
duce certain measures opposed to the essence here, I am inclined to 
believe that we shall oppose them as a committee. If there is a saving 
clause introduced here to obviate the possibility of misinterpretation 
I feel certain that no member of the committee, certainly not myself, 
will in the least be inclined to oppose that. I am very glad to have 
had this opportunity to say a few things along the line of the amend- 
ment which we introduced, to make a few explanations, and J shall 
be glad to add any further information if it is within my power to 
do so. 

Mr. Brown of Brockton: Before the chairman of the committee 
takes his seat I would ask if this Convention should strike out the 
first section, would not section 2, if adopted, be complete in itself? 

Mr. Coomss: The delegate from Brockton does me honor in calling 
me chairman of the committee; I am simply the humble clerk. I am 
very glad to answer the question. It came up in our discussions, and 
what he says I think is essentially true. If the delegates will recall 
the older form of the Constitution, there are two sections, one referring 
directly to Harvard College. That was stricken out at the suggestion 
of the delegate from Boston in the second division. We seriously ques- 
tioned whether we should not strike out the section here numbered 1, 
as it appears at first. We called, as I have stated, the president of 
Harvard University, and he made a strong plea, I think almost entirely 
on sentimental lines, urging the retention of that, with the addition 
of one or two words which will take in institutions founded at a later 
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period. “Other institutions of higher learning,” are the words. For 
that reason, Mr. Chairman, I think I am safe in saying we decided to 
retain that for sentimental reasons. 

Mr. Brown: One more question. In the second section, in line 4 
from the bottom, is the word “insure’’,— “insure a complete and 
efficient system of education which will...’ If those words are 
stricken out, so that the section shall read: “To this end the Legisla- 
ture shall have power to make such provision by taxation or otherwise 
as will in conjunction with the local agencies and institutions above 
enumerated afford to every one opportunity for full mental, physical, 
and moral development,” etc.,— with that stricken out, would not 
the entire effect of your section 2 be to kill the anti-aid or anti- 
sectarian amendment, so that it no longer can be called anti-aid? 
Is not the full effect of that section to give power to the Legislature to 
encourage private societies and public institutions, by rewards ‘and 
immunities, for the promotion of agriculture, arts, sciences, commerce, 
trades, manufactures, and a natural history of the country? Is not that 
the effect of what you have reported, — that is, that the Legislature 
-shall have certain power which has nothing to do with education? 

Mr. Coomss: J think I am safe in saying that those words were 
incorporated in order to be consistent with the earlier part of that 
section, the idea being that the educational systems take in not only 
the public schools and the secondary schools, but higher schools and 
colleges, various technical schools, and so on. I am not at all sure 
that those words could not be stricken out. They were incorporated 
for that specific purpose, in order to square with what comes before. 
I do not feel that they are essential to our interpretation of that 
measure. 

Mr. Brown: I would direct the attention of the gentleman to this 
suggestion: The anti-aid amendment or anti-sectarian amendment, 
already reported, provides that money shall not be used except for 
public schools, etc., or schools and colleges under public control. My 
suggestion is that those words in your amendment might raise a doubt 
as to whether we repealed the anti-sectarian amendment, but with 
those words out you are in full harmony. J am suggesting the idea 
that your second section, with those words stricken out, without the 
first section, is in complete harmony with the anti-sectarian or anti- 
aid amendment. 

Mr. Coomss: I might say in that connection, — this is to anticipate 
a little, — I might say in this connection that various words have been 
suggested in order to remove any possible inconsistency between our 
amendment and the anti-aid amendment. Now, as I said, we do not 
wish to make any change if we can avoid it; but I will say that this 
morning a lawyer, — and a good one, I am told, — suggested to me 
these words to be inserted after the word “shall,” about six lines from 
the bottom: “To this end the Legislature shall, save as otherwise 
provided in this Constitution, have power to make such provi- 
sion...’ Now, I know that the majority of the committee would 
not be opposed to those words. 

Mr. McAnarney of Quincy: Will the gentleman explain to the 
Convention what will follow, so far as the anti-aid amendment is con- 
cerned, if the people adopt the anti-aid amendment and then at the 
same election adopt resolution No. 309? Just what would be the effect 
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upon the anti-aid amendment, and what portion of the anti-aid amend- 
ment would then remain in force? 

Mr. Coomss: Our committee in their discussions and in this discussion 
this morning were strongly of the opinion that the anti-aid amendment 
as passed to be engrossed would take precedence of this in every detail. 
We agree that this amendment is a general amendment, and that, 
while in the last sentence it may seem as though money raised by 
taxation could be appropriated to higher institutions, the words of the 
anti-aid amendment are so specific that we never for a moment would 
hesitate in the interpretation. That was our view of the matter. 

Mr. McAnarney: If I correctly understand the question I suppose 
his interpretation of the law would be that resolution No. 309 would 
not have any effect in so far as enabling the towns or the State to aid 
higher institutions of learning. 

Mr. Coomss: Yes. 
Mr. McAnarney: Then, if that be so, why not strike out of No. 

309 all reference to those institutions, if that is what you mean? Limit 
your amendment to what you say it would apply to, — only public 
schools. Then I would ask: What is the occasion of adopting the 
amendment if it would apply only to public schools? Is not the present. 
law strong enough so far as it applies to public schools? 

Mr. Coomss: I tried to make emphatic that this section 2 was 
passed by our committee as a matter of sentiment. It was a general 
enactment; it was not intended to be a special enactment. If you will 
note the following section, 2, “ Encouragement of Literature,’ — we felt 
that we could enact or reénact something covering a general field. 

Mr. Lomasney of Boston: In 1853 did not the Constitutional Con- 
vention then in existence go into the whole question of Harvard 
College and its relation to the people of the Commonwealth, and pass 
the clause in the present Constitution now in question? Why should 
we interfere with that? There is no general demand to interfere with 
it. It has existed since 1853. Why interfere with it? Why should we' 
interfere with that sentiment to any extent? Why should anything 
new be done about it? Here is an amendment that has stood since 
1853. The gentleman speaks of “sentiment’’. Now let us see. Is this. 
sentiment, inserting those words that were not in section 2, after the 
word ‘ Cambridge,” — “all other universities, colleges and higher 
institutions of learning’? Those were inserted in section 2, and then 
they inserted these words: “To this end the Legislature shall have power 
to make such provision by taxation or otherwise . . .”’ That is in con- 
junction with “all other universities, colleges and higher institutions of 
learning above enumerated.”’ What institutions were “above enumer- 
ated”? “All other universities, colleges and higher institutions of 
learning.’’. Those words were put in, and this section down here was to 
make them applicable to this section on taxation. Now, I claim, Mr. 
President, that is entirely a questionable proceeding to pass at this time 
when we are trying to pass the other measure. Why not dispose of this. 
and kill it? It should not pass. Sentiment should not prevail against 
an amendment of the Constitution made in 1858, agreed to by the Con- 
vention for Harvard College; and, without any doubt, they passed upon 
it in these amendments. 

Mr. Coomss: May I have just a moment to answer the last speaker? 
I respect his opinion in all matters. I respect even more, and I think 
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I speak for my colleagues on the committee, the opinion of the presi- 
dent of Harvard University. I happen to be an Amherst man. It is 
perhaps a misfortune that I am not a Harvard man. But I have 
some respect for sentiment, and when the president of Harvard Uni- 
versity appeared before us and suggested that we incorporate those 
words in section 2, I for one was very glad to act upon his suggestion. 
The last sentence, as I think, was suggested by the Commissioner of 
Education. I admit that it was put in there, in the minds of the com- 
mittee, with a good deal of dispute. The question was raised as to 
whether or not it might not be interpreted as applying to the institu- 
tions above. I have said that some of our members felt that it would 
be so interpreted, but we have taken legal counsel, and the member 
from Wellesley (Mr. Pillsbury) last Friday had no fear of that. We~ 
have another opinion from a high lawyer in this Convention to the 
same effect. I repeat, and I say this for the benefit of the delegate in 
this section who has just spoken, I do not believe that our committee 
for one moment will insist on retaining those words if they seem to 
injure the so-called anti-aid amendment. I cannot make that too 
emphatic, Mr. Chairman. ; 

Mr. Merritt of Gloucester: It is with some hesitation that I rise to 
speak on this matter, for I find that I must oppose the gentleman 
from Worcester (Mr. Coombs) and also the honorable delegate from 
Wellesley (Mr. Pillsbury). As I understood the question which was 
asked last Wednesday of the honorable delegate from Wellesley, it was 
this: If the anti-aid amendment, so called, is submitted to and 
adopted by the people this year, and then resolution No. 309 is sub- 
mitted to the people and adopted by them next year, what will be 
the effect of the adoption of No. 309 a year later than the anti-aid 
amendment? As I understood his answer, it was that the whole Con- 
stitution was to be considered together, and that one would not be 
considered as amending the other. I think that it must be that he 
misunderstood the question, for there can be doubt as to its effect. 
We all will agree that if both were passed and both accepted by the 
people at the same time then they would be considered together and 
would be reconciled, if possible; but if one was passed and accepted 
by the people a year after the other, then the one that was passed last 
must in effect be considered as an amendment to the former. Now, 
looking at document No. 309, and comparing it with the anti-aid 
amendment as passed to be engrossed, what do we find? We find in 
the first place the anti-aid amendment says that we shall not interfere 
with religion. That is in there. Document No. 309 does not affect 
that at all. Section 2 of the anti-aid amendment says that no money 
shall be appropriated to any school or institution wherein any de- 
nominational doctrine is inculeated. In all probability document No. 
309 would not affect that. Then, going further, the anti-aid amend- 
ment says: “Nor shall any money be appropriated to any high school 
or any college, infirmary, hospital, or educational, charitable and reli- 
gious undertaking which is not publicly owned and under the exclusive 
control of the State.”? Now, there is where the conflict will come. 

Chapter 5 of the Constitution now provides respecting Harvard 
College, as has been said by the delegate from Boston in the third 
division. The committee on Education has placed in document No. 
309 words which make it much broader, and I refer to the words at the 
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top of page 3. After referring to Harvard College it says: “And the 
trustees and governing boards of all the universities, colleges and in- 
stitutions of higher learning,” etc., “shall have the rights, privileges, 
immunities and franchises which they now have or are entitled to 
have.’ Now, what does that mean? Every college in this State 
to-day has the right to come to this Legislature and ask for an appro- 
priation to assist it. JI think that proposition is admitted. Two of 
the higher educational institutions have done so, namely, the Massa- 
chusetts Institute of Technology and also the Worcester Polytechnic 
Institute. Does it not raise a question in your mind, with what there 
will be in this section 1, the latter part of it, if this is passed, that 
those same institutions and every other institution would have a right 
to come to this Legislature, even after the passage of the anti-aid 
amendment, and ask for an appropriation, and would not the Legislature 
have the right to give it to them? That is one point. 

Then, in section 2 you will notice that “all other universities, col- 
leges and higher institutions of learning” have been inserted, and then 
at the very end of this thing: “The Legislature shall have the power 
to make such provision by taxation or otherwise as will insure,a com- 
plete and sufficient system of education in those institutions above 
enumerated.” 

Mr. Bryant of Milton: I should like to ask the speaker this ques- 
tion: Whether he considers that the power of the Legislature to 
exempt institutions of learning from taxation is dependent on this 
word “immunity” contained in this particular clause, and whether 
throwing out that clause would tend to take away from the Legis- 
lature power to exempt educational institutions not under public 
control? 

Mr. Merritu: I have not given that point special consideration, 
but for an offhand judgment I should agree with the gentleman from 
Milton that if the word “immunities” were stricken out it would tend 
to take away from the Legislature the power to exempt them from 
taxation. But the point to which I wish to call the special attention 
of the delegates is this: That under document No. 309 the Legislature 
is given absolute power to raise money by taxation which may be used 
by any institution in this State, college or higher institution in this 
State, for their own purposes. Now, is not the real question and the 
conflict of these two proposed amendments this: We have decided by 
the passage of the anti-aid amendment that public moneys shall be 
spent by public officials for the benefit of all the public. Now, under 
document No. 309 is not the effect of that to allow public moneys, 
raised by the State, to be given to institutions whether public or 
private, and spent by them for the benefit of people who are attending 
those institutions? Is not that the real point of difference in both of 
these, and is not the real question for us to decide whether or not we 
want our public moneys spent for the public by public officials, or, 
contra? By the passage of the anti-aid amendment we already have 
said that we desire to have our public moneys spent by our public 
officials for the benefit of the public. Now, in No. 309, if we vote for 
that, are we not saying that, much as we should like to have that done, 
we would rather have it spent by private institutions for the benefit of 
private individuals? Mr. President and gentlemen of the Convention, 
it seems to me that document No. 309 and the anti-aid amendment 
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are diametrically opposed to each other. You pass the one and you 
kill the other. I cannot see any other solution of the difficulty. 

I hope that the Convention will reject absolutely document No. 309 
and let chapter 5 of the Constitution remain just as it is, without any 
change whatsoever. 

Mr. Goop of Cambridge: I should like to call the attention of the 
delegates briefly to the history of some of the exemption laws that are 
now in vogue in this Commonwealth. I should like to call the atten- 
tion of the gentleman from Worcester favoring resolution No. 309 to a 
statute passed under our Constitution, exempting the students of 
Harvard University and other universities, placed in our statute-book 
in 1837. As far back as 1808, my city of Cambridge was permitted 
to tax college property lying out of college bounds, excepting property 
improved by certain college offices, and in 1818 this exception was 
extended to all officers and students and to all unoccupied property. 
In 1829 all officers and students of Harvard, as well as of Williams and 
other institutions, and their preceptors, and academies, also were 
dropped. The law relating to Harvard College provided further that 
“the inhabitants of the town of Cambridge may for town purposes tax 
such real estate in the town belonging to the corporation of Harvard 
College as not within the college bounds, and not occupied by the 
president or any professor, instructor, tutor, student or resident gradu- 
ate thereof.” It went further and exempted property of Phillips 
Academy at Andover. It continued on and exempted the property of 
Williams College and of Amherst College. It went further and ex- 
empted the personal property of all literary, benevolent, and charitable 
and scientific institutions incorporated within this Commonwealth, 
and such real estate belonging to such institutions as was actually all 
occupied by them or by the officers of such institutions for the purpose 
for which they were incorporated. 

The Supreme Judicial Court, Mr. President, made a finding relative 
to the constitutionality of the various Massachusetts exemptions. The 
third article of the Declaration of Rights, and article XI of the amend- 
ments, which was substituted for it, recognized the importance of the 
public worship of God, ete., etc. As taxation to procure property for 
such uses\is permitted, exemption of property so procured is permitted 
under the'special provision of the Constitution touching upon the subject 
of education, and you have further constitutional requirements for the 
encouragement of literature and science and for the diffusion of educa- 
tion among the people. Such exemptions did not prevent the taxation 
of the people from being proportional and equal. 

I believe, Mr. President, that the subject-matter in resolution No. 
309 is well covered within our present Constitution, and I am in accord 
with the views as expressed by the gentleman from Gloucester, that 
there surely is an interference with the anti-aid amendment in this 
so-called educational resolution No. 309. 

Mr. Pruuspury of Wellesley: As I have twice been misquoted here 
this morning I am led to believe that I may have been misunderstood, 
and while my opinion may be of little consequence I prefer to correct 
the misunderstanding. The gentleman from Worcester (Mr. Coombs), 
in the utmost good faith, no doubt, quoted me as having expressed the 
opinion to the Convention that there is no interference between these 
two resolutions. I am far from having said that or from having enter- 
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tained any such opinion, for I have never looked into the question 
of how far there may be interference between them, and have no 
definite opinion upon it at this moment. What I said here the other 
day, as I recollect it, and all I intended to say, was that it is not neces- 
sarily to be assumed that between two constitutional provisions the 
one which is adopted later supersedes the other, and that is true. 
The question is: How far are they necessarily inconsistent with each 
other? There is no doubt, of course, as every lawyer knows, of the 
general rule that of two statutes necessarily and absolutely inconsistent 
with each other, the later statute would be held as superseding to that 
extent the former. At any rate, there is so much risk that it would 
be so held that the contrary cannot safely be assumed. How far there 
is any repugnancy between these two provisions I do not attempt to 
say, for I have never undertaken to examine the question. 

The real difficulty with the situation here, — and I say this with 
due deference to my friends of the committee on Bill of Rights, — is 
the difficulty which attended the sectarian measure throughout its 
whole history, the superiority of the committee to any advice and 
their intolerance with any interference by the Convention in their 
conduct of the measure. The only thing they would ever allow the 
Convention to do with it was to pass it, without one word of change. 
That they were willing the Convention should do, and that only. Now 
there is a move in that committee to meet the existing difficulty, for 
they are afraid that their amendment may be impaired by the opera- 
tion of resolution No. 309. Probably there are a dozen men in the 
Convention, perhaps more than a dozen, who can tell them how to 
meet and cure it, but my advice has not been asked, and I am not in 
the habit of volunteering it where it is not wanted. 

Mr. Epwin U. Curtis of Boston: The committee on Bill of Rights 
does not ask and does not want the suggestion or advice of the gentle- 
man from Wellesley (Mr. Pillsbury). The committee on Bill of Rights 
may have been negligent in not seeing this report, and for that we ask 
the consideration of the Convention, and offer no insinuations against 
the committee on Education for anything they have done. They put 
their report in, and we did not see it, and we admit it. Now the 
thing to do is to make it right. I want to state, Mr. President and 
gentlemen of the Convention, what my understanding of the law is, 
and not what the gentleman from Wellesley’s understanding is, and I 
leave it to the eminent lawyers in this Convention, or to the eminent 
delegate from Fall River, if I do not state the law correctly. If those 
two propositions were put on the ballot at the same time, and were 
accepted by the people of this State, then the Supreme Judicial Court 
would try to reconcile them, and if they could not reconcile them they 
would nullify them. The other proposition is that if the anti-aid 
amendment goes on the ballot this fall and is accepted by the people 
of this State, and a year hence or at some other time No. 309 goes on 
the ballot and is accepted, the Supreme Judicial Court will say that it 
is an amendment to the original proposition and that the amendment 
passed at a latter date is the law, and I say that is the law and ask 
any gentleman here to speak if I do-not state it correctly. There are 
other former Attorneys-General here, there is a former Justice of the 
Supreme Judicial Court, and if I have not stated it accurately I will 
accept their correction. But I will not accept the correction of a man 
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who has stood here and opposed the anti-aid amendment from be- 
ginning to end and never offered a suggestion for its improvement. 
We have passed that resolution. It has been. accepted by the Con- 
vention. It has been engrossed. It has been ordered to be submitted 
to the people. It is out of the hands of the Convention. The matter 
before this Convention is No. 309, and I agree with the gentleman 
from Gloucester (Mr. Merrill) that the thing to do is to defeat that reso- 
lution. Defeat it, why? Because Harvard College is taken care of in 
the amendment as it stands to-day. I submit that this resolution is 
not necessary. It is not needed at this time. It is all covered in the 
present Constitution. And I suggest, gentlemen, as the gentleman 
from Gloucester did, that the thing for the Convention to do is to 
defeat the resolution. 

Mr. PreLietier of Boston: I want to ask a question of the secre- 
tary of the committee on Education, whether or not in his opinion 
under No. 309 the Worcester Polytechnic Institute might receive appro- 
priations from the State. 

Mr. Coomzs: I am delighted to answer that question. I feel that 
under No. 309 the Worcester Polytechnic Institute has no more 
chance than it has under the anti-aid amendment; it was absolutely 
ruled out. That was my interpretation from start to finish. It will be 
as long as I am debating the question. 

Mr. Pretietier: I listened very intently to everything that was said 
here, particularly by the secretary. As far as I can find out, they are 
wanting to amend the Constitution, — because of some sentiment. I 
do not know what the trouble is with the old wording. It is archaic, 
it is old-fashioned, and I do not know whether it is quite up to our 
literary standards of to-day; but they have not changed any adjec- 
tives, they have not changed any nouns or verbs or advetbs, they have 
added something entirely new. What was the matter with the exist- 
ing Constitution? What is it Harvard College wants that it was not 
getting under the old amendment? Why not be frank? Why does the 
president of Harvard come over here and ask for a change in the law 
affecting Harvard University? Cannot we get that ‘reply? Does not 
anybody know, or did the committee, because of his eminence, simply 
defer to his wish and suggest this amendment to the Constitution? I 
should like to know wherein the old Bill of Rights was wanting so far 
as Harvard University is concerned, and I should like to know whether 
some other college or university came and asked to be placed in with 
Harvard. “Other institutions of higher learning”? were added. What 
institutions were they? So far as the second section is concerned, it 
uses very largely the wording, but it attempts to knock into one 
section the two or three or four sections that the fathers thought ought 
to be arranged in separate form. I do not know what criticism there is 
of the old form. We are retaining a great deal of the old Constitu- 
tion that never should go into a brand-new one to be made to-day. We 
are doing it out of reverence, doing it because, after all, it is pretty high 
moral speech that they used in those days and we think that there is 
some good.to come from it. Why this committee should attack to-day 
that lovely, old-fashioned sentiment and high moral standard of the 
fathers I do not know. And why this provision, this last sentence, 
that the Legislature shall have power to tax, and otherwise, for mental, 
physical and moral development in connection with higher institutions, 
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colleges, ete.? Who asked to have that put in? Does it add something 
that the Legislature could not do better? Ifso let us hearit. Let us 
have it. Let us not ask the people to adopt something that we do not 
understand. It is just enlarging the power of the Legislature regard- 
ing raising money by taxation. Our friend from Worcester says: “I 
must confess that the Commissioner of Education brought that in,” 
and again shall we assume that the committee bowed to that eminent 
person? We have two gentlemen here quoted as having asked for 
something. You and I are asked to vote for it. We are asked the 
serious, honest question as to whether or not the adoption of this 
measure would not nullify the anti-aid amendment. There is a dif- 
ference of opinion on that, and the question is of importance. If they 
want the Legislature to support any institutions, let them say so. 
Why, I ask, gentlemen, why did the Legislature need to be given that 
power? What power does it give the Legislature that the Legislature 
did not have before? I think if these questions should be answered 
perhaps I would change my whole opinion, but I cannot for the life 
of me see where the call came for these changes, and J have listened 
intently; and I have tried to find reasons that have not been given yet 
that seem to satisfy my mind. 

Mr. Herzsert A. Kenny of Boston: I do not think that the amend- 
ment offered in No. 309 for the resolution in any way conflicts with the 
anti-aid amendment: I move amendments in section 2, striking out, 
in line 10, the word “higher”’ and inserting in place thereof the words 
“all schools and’”’; and inserting after the word “towns,” in line 12, 
the words “and cities’. 

Mr. Kenny: It seems to me that the gist of the anti-aid amend- 
ment is to stop the teaching of literature in schools. Now, it is like 
the German government, going through Belgium, to get a franchise. 
Certain fanatics apparently wish to drive from our schools learning 
and everything else that is cultured and refined. I do not believe that 
any fair-minded man who voted for the anti-aid amendment, anti-aid 
resolution, can find fault with this resolution which supports the. 
schools. I do not believe that my friend from Newton, my learned 
friend who rose with the schools, would deny those conditions to a 
poor community, where perhaps at certain times of the day a denomi- 
national doctrine might be taught or religion might be taught in other 
rooms from the room which he is in. If we believe the gentleman 
from the Deerfield Valley (Mr. Boyden) he does not take much stock 
in what has been proposed, because if the towns and cities cannot 
support the schools, why, then, Massachusetts is going to be in a sad 
way. If we are going to deny our own Commonwealth and all other 
Commonwealths the right to receive from the State aid because per- 
haps they have followed only old customs in their schools, then I say 
Massachusetts is making a great mistake. 

I am surprised that the honorable gentleman from Boston (Mr. 
Edwin U. Curtis), the chairman of the anti-aid committee, is so in- 
tolerant of the opinion of our distinguished ex-Attorney-General (Mr. 
Pillsbury). I certainly should like very much, and I think every 
gentleman of this Convention would like to hear from the ex-Attorney- 
General of Massachusetts how we can straighten this thing out. And 
my distinguished friend from Boston’s old Ward 8 (Mr. Lomasney) seems 
to be dreadfully worked up if anybody suggests the slightest modifica- 
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tion of that sectarian resolution. But now I say, gentlemen, if the 
present district attorney (Mr. Pelletier), if the chairman of the sec- 
tarian committee and my distinguished friend from Ward 8 will only 
kindly be a little more tolerant, this is the last time perhaps for a 
hundred years Massachusetts will have a chance to guard its learning. 
Agnostics are presenting to you a gold brick. 

Mr. AnpErson of Newton: Does the gentleman understand that 
the amendment as it stands now does not prohibit the teaching of 
religion in public schools, but does simply prohibit the inculeation of 
denominational doctrine? 

Mr. Kenny: Now, Mr. President, will the gentleman kindly state 
to me the difference between the teaching of religion and denomina- 
tional doctrine? 

Mr. Anprrson: I am willing to do that. By the teaching of 
religion we mean the teaching of those great truths of religion which 
are common to all denominations. By denominational teaching we 
mean the teaching of distinctive denominational doctrine. 

_ Mr. Kenny: I should like to have the gentleman define what a 
distinctive denominational doctrine is. 
‘ Mr. Anprerson: I think we can leave that to the Supreme Judicial 

ourt. 
Mr. Kenny: My distinguished friend is in doubt. He wants the 

Supreme Judicial Court to pass upon this matter, and if the anti-aid 
resolution is not perfect, — he does not understand it himself, — why 
should he ask that we strike out advances in money which we should 
give to these schools when he himself does not know what denomina- 
tional doctrine is or what distinguishing truths are. Does the gentle- 
man say that the Ten Commandments are a denominational doctrine, 
and does he want them stricken out by the law from our school-books? 
Would he say to the gentleman of the Deerfield Valley: “Although 
you have been teaching certain great truths I construe them as dis- 
tinctive denominational doctrines. The State will take the appropria- 
tion from you” and thus leave ignorant those people in the Deerfield 
Valley or in other parts of our great Commonwealth? The great 
trouble is, Mr. President, it is a very weak measure. It is a measure 
that nobody can understand. It is a measure that the fanatics have 
tinctured a little bit, and we should be careful not to destroy learning 
in our State in order to satisfy the grouch of a few people. I believe 
that, because they do not understand what they are aiming at, we 
should not destroy learning in this Commonwealth. Learning went 
hand in hand with the first construction of this Commonwealth. The 
safety of our Republic depends upon learning. The great German 
element in certain sections of our city become acquainted with American 
doctrines only by being taught in their German schools, and is the Ger- 
man language a distinctive denominational doctrine? Would he have the 
Kaiser excluded from the German school because of his doctrines? Is 
that denominational doctrine? It seems to me, when a man does not 
understand his own amendment, that therefore he has no right to oppose 
the passage of this measure regarding education. 

Mr. Lomasnry: The only reason advanced for the passage of this 
amendment to the Constitution is sentiment. Now, Mr. President, 
we do not want to send an amendment to the people on sentiment. 
That is the only reason. Any. man here, — and there are a hundred 
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and fifty men here, — knows that when people have a title to a, piece 
of property, old people, they ‘hold on to it; they do not shift. That is 
the position of Harvard University. They have that title. They are 
in the Constitution as it was left in 1853. Why start in now to inter- 
fere with it? I would say, not so quietly and so impressively as the 
former Attorney-General, that if my views are wanted as to how to 
remedy the thing, I will give you gentlemen a simple way: Kill this 
resolution. That is everything. 

Mr. Wauirtier of Winthrop: It seems to me that this whole situa- 
tion is very much befogged, in the first place with ignorancé, and in 
the second by what is far worse, and that is a spirit of suspicion which 
seems to be, as we proceed from day to day, the prevailing influence of 
this Convention. Now, in answer to the estimable district attorney 
I want as far as possible to meet two or three of the questions that he 
raises. 

In the first place, it seemed to me that this question of sectarian, 
or anti-aid, amendment should have been submitted to the committee 
on Education rather than to the committee on Bill of Rights. That was 
the first mistake, and it was a great mistake, because we were ignoring 
the committee on Education, and yet we now find that one of the most 
important phases of that question was met in that committee. In the 
first place, Mr. Chairman, take into consideration this fact: At the 
time that the whole question of Education, — and there were four or 
five different measures before us, — came to the committee on Educa- 
tion, this great principle, so called, had not at that time taken any 
definite form. I, at any rate, as a humble member of that committee 
and of this Convention, knew very little about this so-called great 
principle at stake. To be sure, I voted for the report of the commit- 
tee, the resolution of the committee on Bill of Rights, but it took me a 
long time to be converted even to the extent that I could vote for it. 
At the time this measure was before our committee, — all these. 
various measures were before our committee,— it was extremely 
nebulous. I, for one, never had expected that the State would be 
prevented from supporting education as far as granting aid to higher 
institutions of learning was concerned. Perhaps I was stupid, perhaps 
I was ignorant, but as a matter of fact that phase of the question 
never had interested me at all. So much for that. . 

The estimable district attorney raises some questions as to how thi 
measure comes in here. I do not think many members of this Con- 
vention have examined the various resolutions which were presented 
to the committee on Education. The first one seems to some to be 
making a butt of Harvard University. I want to tell you men that 
one of the most impressive things in my experience as a member of 
this Convention was when my colleague sitting in this division, Joseph 
Michelman, pardon my mentioning him by name, and the President of 
Harvard College, — two very distinct types of our citizenship, the one 
the very quintessence of culture, learning, refinement, the other a man 
who had come to this country as an immigrant and made a valuable 
citizen, — when those two men stood on common ground before the 
committee on Education. Mr. Michelman spoke in favor of resolution 
No. 24, which I should like to have you examine for a moment, which 
had to do with the striking out of articles 1, 2, and 3 of section 1 of 
chapter 5, — the striking out of all of said articles 1, 2, and 3 of section 
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1, chapter 5, — and with wholly annulling section 1 of chapter 5. Those 
of you who ask to leave this Constitution in its present shape, want to 
examine this resolution and see if you mean what you say. 

Mr. Brown of Brockton: Does the present Constitution, the section 
that you strike out, give the Legislature power to do certain things in 
Harvard College which your resolution takes away from the Legisla- 
ture? The present Constitution reads: “Provided, that the Legis- 
lature may’ — but “nothing herein shall be construed to prevent 
the Legislature of this Commonwealth from making such alterations 
in the government of the said university as shall be conducive to its 
advantage,’ while your resolution says: “It is hereby declared that 
the Harvard College president and fellows shall hold and exercise for- 
ever all their immunities and privileges.” 

Mr. Warrrrer: I shall touch upon that shortly. The delegate to 
whom I have referred in this section desired, and quite rightly I think, 
to establish all universities in the Commonwealth on an equal basis. 
Bear in mind that at the time this Constitution was written there was 
practically, probably, you would say, only one such institution. It 
was only natural and right that the great University at Cambridge 
should receive the consideration it, received in this original Constitu- 
tion. But in all these years times have changed. That has been 
eloquently brought out by the gentleman to whom I already have re- 
ferred. At the same time, there is a certain amount of sentimental 

* value which I do not believe any man who faces this situation squarely 
wants to dispense with. The president of Harvard College, to be sure, 
spoke in favor of the retention of all of these sections which could be 
done rightly without prejudice to any other institution of learning in 
this Commonwealth. Harvard did not expect, did not ask for any 
exclusive privilege, — nothing but what was shared in common by all. 
She was the older sister university, institution of learning, but there 
was absolutely no reason why she, in preference to all others, should 
receive any exclusive privilege or benefit, which should not be shared 
by all. And in consequence of that, the change was made to which 
some of you take exception, and which accords to other institutions of 
learning the same cherishment and encouragement. 

To go on to the next resolution, No. 73, offered by the gentleman 
sitting in the third section. 

I prefer to follow these four resolutions down through their regular 
course, if I may be allowed to do so. My purpose here and now is simply 
explaining my own position, and what I believe to have been the abso- 
lutely honest above-question position of the members of the committee 
on Education, and to meet what I consider to be absolutely unfounded, 
the suggestions of insincerity, and what is even worse, which have been 
aimed at the members of this committee. 

Here is another question raised in resolution No. 73, a long resolu- 
tion, — a fairly long resolution, — which touches upon matters which 
we all grant to be of the very highest importance to us all. Are we 
going to give absolutely no consideration at all to matters which per- 
haps may not be possible of special treatment, but which should re- 
ceive emphasis and consideration in a general way in a Constitution 
of this kind? Is this Constitution simply to be short, concise state- 
ments, without very much inspiration, without very much appeal to 
the best instincts of every one of us? Is it to be merely something 
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which has absolutely no inspiring force whatsoever, merely a dead 
letter? We thought not. We felt that this first portion of chapter 5, 
section 1 and section 2, was much more than that, —that it was an 
appeal to the very best in every one of us to encourage in every pos- 
sible way these great, broad, general principles which should govern 
our education and govern all those other virtues akin to it. We felt 
that reference should be made to these matters, and consequently, 
while it seemed to us impossible, quite unnecessary in fact, to add the 
entire resolution, we did lay emphasis in the latter part, — and it is an- 
other section of this resolution which is criticized, — that the opportu- 
nity shall be afforded for full mental, physical and moral development, 
which will aid and encourage all to become unselfish and loyal citizens. 
Of course if this Constitution is to contain, as I said before, merely 
certain short, concise statements, leave it out; but we do not believe 
that this Constitution should be any such thing. It is not to be a 
dead thing. It should be a living force. It is to be a power, an in- 
spiration. 

Let me go on, — Number 157, No. 158. You ask how these things 
came into this report. It already has been touched upon, I think, by 
the delegate from Newton as to the disorderly, or, what perhaps would be 
a better word, disorganized condition of our educational system in Massa- 
chusetts. We all of us know what differences there are in the various 
systems of education in neighboring cities and towns. There is abso- 
lutely nothing like a uniform system of education. It has been much 
more ably touched upon in this Convention than I possibly can do here. 
It is a fact that the Commissioner of Education did appear before the 
committee, and I think that if he appeared before this Convention every 
one of you would appreciate, if you do not appreciate it now, the situa- 
tion that exists in this Commonwealth at the present time. There should 
be established in this Commonwealth, — and I for one cannot imagine 
any better authority than that of the Commissioner of Education to 
establish such a system, — a uniform system of education. How is that 
to be done? The Legislature shall have power to determine the or- 
ganization of the school system supported in whole or in part by the 
State and to raise by taxation or otherwise money for the support of 
the same. To use a common phrase, is there any “nigger in the wood- 
pile” in that? I did not see one. I do not believe one is there. 

You ask us how this came in this resolution. That is the only 
answer I can give you, and it is a very necessary situation, a situation 
that we should meet if we are to do constructive work, and that is 
what the committee on Education tried to do. We wanted to have it 
possible for the establishment in this Commonwealth of a uniform sys- 
tem of education that the disparity which exists at the present time 
should exist no longer; that it should be met. I for one, as a member 
of the committee on Education, do not intend that any member of 
this Convention shall criticize my motive or my action in this matter. 
When we had these various questions before us we had one duty to 
perform, — to take the best out of these resolutions and incorporate it 
into an amendment of the present Constitution. We did not want to 
throw away that which was good; we wanted to keep it, the whole of 
it, and pass it on to succeeding generations. As much as was good, or 
as much of these various resolutions as could be incorporated into the 
Constitution, we took and accepted, and incorporated in one general 
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measure. The result of what the committee on Bill of Rights had done 
we certainly did not know at that time. We were not prophets. We 
had no powers of omniscience. We did not know what sort of meas- 
ure was to come here from the committee on Bill of Rights. It was all 
in the making then, as I said before. At that time I had not been 
converted to this-great principle of taking away State aid from the 
higher institutions of learning. We incorporated into this resolution, 
as I said before, all that was good, all that justly could be retained 
from the existing Constitution, and added to it as much as we could of 
the various measures which would make it better and stronger and 
of more far-reaching good. If, as I say, you bring in another amend- 
ment which conflicts with it, we are ready, as far as it can be done, to 
reconcile the two. But I do not believe that any man in this Con- 
vention who really faces this question, who realizes the splendid in- 
spiration that is contained in these first two sections of chapter 5, will 
want for a moment to cast it to the winds and say that it is no longer 
of value and of use, because it has been and it is to-day a power and 
a means of inspiration to our people. 

The debate was continued after the noon recess. 

Mr. WELLMAN of Topsfield: A number of questions have been asked 
in regard to this report of the committee on Education, which are 
very proper and which, it seems to me, can be answered without diffi- 
culty. It should be remembered that at the time this report was 
drawn the committee did not know what the result of the action of the 
committee on the Bill of Rights in regard to the anti-aid amendment 
would be. The committee on Education could take no stand, and de- 
sired to take no stand, one way or the other in regard to that matter. 
They simply desired to deal with the matters of education which were 
referred to them, and not interfere with any other matter before the 
Convention. It should be remembered also that at that time the 
committee supposed that anything they recommended would be a part 
of one Constitution. No suggestion, so.far as I know, at that time had 
been made that any portion of the Constitution should be submitted 
to the people before any other portion; and I suspect that whatever 
difficulty has arisen here, if any difficulty has arisen, comes out of the 
suggestion now made that the anti-aid matter should be put before 
the people in November next. Now, as this difficulty has arisen sub- 
sequently to the report of the committee on Education it does not 
seem that the proper way to deal with it is to defeat the committee’s 
report, but to have some amendment made to this resolution, if any is 
necessary, in order to conform with the new course of action which the 
Convention sees fit to take. As one of the speakers against the com- 
mittee’s report already has said, no difficulty would arise provided this 
report was part of one Constitution, of which the anti-aid resolution 
was another part. It would then clearly appear that these general 
provisions in favor of education were modified by certain restrictions in 
another part; and I do not see that any possible difficulty would arise. 
Many of the questions that have been asked in regard to this matter 
have been asked under a misapprehension of the situation. - Harvard 
College has asked for nothing, — has sought no change in the Con- 
stitution. A petition was brought before the committee to remove 
from the Constitution all reference to Harvard College; and the presi- 
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dent of Harvard College appeared before the committee in opposition 
to that action. He was asked if at the present time the second and 
third articles of chapter 5, section 1, had any material value, — if 
their worth had not entirely passed away; and he admitted that he 
could not see that they had any present value. But (and this was the 
only place so far as I know where sentiment came in, — the commit- 
tee. has recommended nothing whatever on the-ground of sentiment) | 
we were asked to retain in the Constitution a reference to Harvard 
College, as a matter of sentiment, partly; and that we did in section 1. 
We went over that section with President Lowell, and he stated that 
he thought the desire of the petitioners was perfectly fair, that other 
institutions of learning should be placed upon the same basis as Har- 
vard College. You will remember that in the Constitution, Harvard 
was mentioned as the only institution of higher learning; and it was, 
at that time. It seemed to the committee to be unwise, and President _ 
Lowell admitted that it did to him, to retain the reference to Harvard 
without referring to other institutions. And that was why section 1 
was slightly modified. Articles 2 and 3 of chapter 5, section 1, are 
omitted entirely, no one appearing before the committee supposing 
them to have any value. It seemed a pity to retain and reprint them 
in the Constitution year after year if they have no value whatever, 
— not even a sentimental value. 

Section 2 of chapter 5, on “The Encouragement of Literature,” 
seemed a proper section to retain; and that section the committee 
was asked in several particulars to modify. We modified it by insert- 
ing a reference to physical education that has become prominent at 
the present day, but was not so at the time the Constitution was 
written. We further modified it by a reference to citizenship, to 
which, although now regarded as so important, there was no direct 
reference in the Constitution. 

The clause which has seemed to receive the most criticism, be- 
ginning at the bottom of the third page: “To this end the Legislature 
shall have power to make such provision by taxation or otherwise”, 
was a clause which was presented to the committee by the Board of 
Education, which unanimously requested that we should put that 
clause, or something similar to it, into the Constitution. 

Now, the reason of this was not in any way sentimental. It was for 
two purposes, as I understand it. First, there was the reference to 
taxation. Now, it has been a disputed point in this Commonwealth 
whether a mill tax, which has been adopted in some States, and which 
has been suggested here for purposes of public education, would be 
constitutional. Probably it would be; but the Board of Education 
said that it had been doubted, and they wished that the power should 

._-be undisputed, ‘as they thought in the years to come there might be 
need of such a tax and it was well to have the Legislature have the 
power to adopt it if, in the future, it seenied wise so to do. And in 
the second place, they desired to have a reference in the Constitution 
to a system of education. They deemed it of importance because, ap- 
parently, when the Constitution was drawn such a thing as a State 
system of education did not exist. There was no reference to any such 
thing in the Constitution, and they thought it desirable, in view of pos- 
sible legislation to keep abreast of modern views of education, that these 
provisions should be inserted. For those purposes we put in this clause. 
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Now, I think, Mr. President, that if the gentlemen will read carefully 
the whole they will see that it does not mean what apparently people 
have thought it did mean. Let us read it: “To this end the Legislature 
shall have power to make such provision by taxation or otherwise as 
will, in conjunction with the local agencies and institutions above enumer- 
ated, insure a complete and efficient system of education.” 

Now, that does not mean that appropriations shall be made for the 
loeal agencies and institutions. It simply means that taxation shall be 
allowed for the complete system of State education; and that in con- 
sidering that system in an old Commonwealth like Massachusetts they 
should consider the existing institutions and not duplicate them. 
There is no provision that the taxation shall be for the “local agencies 
and institutions above enumerated”; but in consistency with them 
and in consideration of them, the Board of Education may tax.for pur- 
poses of public education. That is a perfectly fair and reasonable in- 
terpretation. It was the interpretation put upon it by the Board of 
Education and by the committee. 

The committee, however, has no desire to insist upon its interpreta- 
tion, if there is any doubt about it. It is perfectly willing to have 
any amendment made which does away with any inconsistency with 
the anti-aid amendment. And a few words ’certainly will do that. 

‘I do not see, Mr. President, that there is anything in this resolution 
which is in the least degree inconsistent with or which interferes in any 
way with the anti-aid amendment; unless it comes by the order of 
passage of amendments, and that certainly could be taken care of 
easily. 

It does seem to me, Mr. President, that it is desirable that the 
substance of this resolution should be passed: First, to omit those 
two paragraphs which are wholly unnecessary; and, secondly, to put 
in these references desired by the Board of Education in order to 
give the Legislature ample power to keep our system of education in 
the future abreast with modern times. 

Mr. Pewietier: I should like to ask the gentleman why that pro- 
vision of the present Constitution appearing on page 61, being chapter 
5, section 1, article 3, reading as follows: “Provided, that nothing 
herein shall be construed to prevent the Legislature of this Common- 
wealth from-making such alterations in the government of the said 
university as shall be conducive to its advantage, and the interest of 

the republic of letters, in as full a manner as might have been done 
by the Legislature of the late Province of the Massachusetts Bay,” — 
why that was struck out? 

Mr. We.timan: I already have explained that, after going over this 
with the president of Harvard University, we could find no use for it. 
The gentleman will notice that:in the Constitution a very specific form 
of government of Harvard College was provided, and then follows the 
provision to which he refers. Long since, that original specific form of 
government of Harvard College was overthrown by legislation, so that 
there is no need at the present day of giving opportunity to over- 
throw again. If this is struck out, the government of Harvard College 
rests to-day solely upon the statute and upon the Constitution; it can 
be modified at any time by the Legislature, just as can the govern- 

- ment of any other college. That is the understanding the committee 
has of that matter. 
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Mr. Lomasnry: Did I understand the gentleman to say we had 
no State system of education in Massachusetts? 

Mr. Wetman: At the time the Constitution was adopted, as I 
understand the matter, there was nothing which, at the present day, 
would be called a “system of education”. A system of education, in the 
sense in which that phrase is used at the present day, is entirely a 
growth of later times. There might be said to be a system in Massa- 
chusetts, but not in the sense in which it exists in many other States; 
and the Constitution as at present drawn nowhere recognizes anything 
like a system of education as do the Constitutions of many other 
States. 

Mr. Lomasney: I repeat the question. . Do I understand the gentle- 
man to say we have no State system of education here? 

Mr. Wetiman: I think I have answered that question as com- 
pletely as I can. 

Mr. Lomasney: I should like to ask the gentleman what our Board of 
Education has been doing. How have we been getting our children edu- 
cated in the common and grammar schools, in the high schools and col- 
leges, if we have no system of education? And what is the matter with 
the present system, that he wants to change it without giving our citi- 
zens a hearing? 

Mr. Wetiman: I have no desire, nor has the committee any desire, 
to change anything without a hearing. The Board of Education, as I 
understand it, has gone forward under the present Constitution and has 
done what it could to build up a system of education. It thinks that it 
should be freer in the future to ask for legislation which is needed if a 
system of education were recognized in the Constitution. This never 
would be done, never could be done, Mr. President, without a full hear- 
ing. The amendment simply would empower the Legislature, if it 
thought wise, to adopt certain measures which it might not be able to 
adopt at the present time. 

Mr. Lomasnery: Does the gentleman who was just speaking remem- 
ber the attempt of the gentleman from Newton (Mr. Powers) to put 
into the anti-aid measure an amendment giving the Board of Educa- 
tion control over the school-committees, and how that matter was de- 
feated by the Convention? 

Mr. WE.LiMAN: I remember that very well. That same proposition 
was brought before the committee on Education, and it decided not 
to report it. But it did decide to report what is here, and it believes 
this provision to be safe and wise. 

Mr. Lomasnrey: Why did not the committee on Taxation consider 
this taxation question, rather than the committee on Education? 

Mr. Wetitman: The committee on Education considered this ques- 
tion because it was given to the committee on Education to consider. 

Mr. Goop of Cambridge: I should like to ask the gentleman from 
Topsfield if, in the event of resolution No. 309 passing, it would not 
act as a lever to forestall any attempt which might be made at some 
future time to establish a State University, or if it would not act as a 
lever to forestall any attempt which might be made by the Common- 

‘wealth to take over by absorption Harvard College? 
Mr. Wetiman: I do not think I quite understand the question. 

Does the gentleman think that the effect of these words would be to 
favor or to oppose a State University? I do not understand there is 
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anything in this language which deals with that question one way or 
the other, or attempts to touch it in one way or another. 

Mr. O’ConnELu of Boston: I desire to call to the attention of the 
Convention at this time a rather notable contribution to this discussion 
about aid to denominational or sectarian schools. It is from the pen of 
a very able citizen of this State, a non-Catholic, — Mr. Ralph Adams 
Cram, — at present professor of architecture in the Massachusetts - 
Institute of Technology; one of the architects of the Protestant Cathedral 
of St. John the Divine, New York City, one of the architects of the 
United States Military Academy at West Point, and a notable con- 
tributor to literature and the arts for the last ten or fifteen years, not 
only in this country, but in Europe as well. The letter is somewhat 
long, but I think it is interesting enough to warrant that I read it here 
in full. It is taken from the Boston Transcript, June 22 last, and reads 
as follows: 

To the Editor of the Transcript: 

Between the intricate cross-currents of political expediency on the one hand and 
cynical bigotry on the other there is a good chance that a clause may be written 
into the Constitution of the Commonwealth prohibiting any form of State aid to 
schools not absolutely and exclusively under civil and secular control. Nothing 
worse could happen. I-am not a Roman Catholic, therefore I cannot be accused 
of ulterior motives when I say that I believe every Catholic parochial school, and 
every private school, whether denominational or not, should be able to claim, and 
should receive State support in exact proportion to its number of pupils, and on the 
same financial basis as the free public schools of the State, provided only that the 
educational standards of any private school receiving such support should be main- 
tained at a level at least equal to that of the public schools. 

I am perfectly well aware of the fact that this statement will invoke more opposi- 
tion than any other that could possibly be made. There is a theory, generally held, 
that the free, secularized, State-controlled public school is the chief bulwark of what 
are termed (I know not why) “our liberties,” and that any school under what is 
known as ‘denominational’ control is a menace, particularly if this particular 
control happens to be Roman Catholic. This is a superstition. Of course it is true 
that the chief governing impulses to-day are superstitions of one sort or another, 
and not all superstitions are bad; some are beneficial; but this one is wholly bad. 

The most ominous fact to-day is not the menace of Prussianism, or the looming 
danger of Socialistic “Internationalism,” or even the inevitable and proximate 
supremacy of a false democracy of method over the true democracy of ideals; it is 
the universal deficiency in human character, as compared with certain past periods, 
as this showed itself in the thirty years just preceding the war; a deficiency that is 
only being made good to a certain extent amongst the soldiers at the front and the 
women and workers at home, by the abnormal stimulus of an unparalleled war, but 
thus far is showing itself little enough amongst those who have in their hands the 
direction of the war, whether military, civil or industrial. 

Character, the sole and supreme object of education (pace Dr. Abraham Flexner!), 
was a sadly deficient quantity amongst men in all categories of life, and in all 
countries, from anywhere about 1890 on to the outbreak of the war. The fact was 
obscured by an insane material success and an equally insane development along 
the lines of applied science. Moreover, we were not interested in character, but in 
“efficiency”, in ‘putting it over” and in “getting results,” all of which we achieved 
to admiration, or thought we did, until the shock of war, determined by those who 
had done better than we along these same lines, showed us our mistake. The war 
was of course inevitable, and its chief object (divine, not human) is to restore the 
balance by creating character anew after modernism has permitted it to lapse. 

Of course this degeneration in human character is due to a complex of many 
causes, but one of these is certainly our contemporary system of education, which 
began its evil course with secularization, went on to “free electives’, continued 
into utilitarianism and ‘vocational training,” soared to new heights in the condemna-. 
tion of the classics and of cultural training, and now approaches its apotheosis under 
the egis of the Rockefeller Foundation. Modern education, cut off from definite 
and dogmatic religious influence, metamorphosed into a farago of superficial eclecti- 
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cism, debased to the level of utilitarian expediency, subject to the tergiversations 
of “experts” and to incarnations of the empirical and doctrinaire, has failed to 
justify itself, even so far as attainment of the peculiar objects it set for itself is con- 
cerned, while it has played a large part in the present betrayal of civilization, through 
ee. lowering of character, the elimination of leadership and the dominance of the 
unfit. 

Education, considered as the constructive force for the building up of character, 
is completely ineffective unless it is dominated by definite and constant religious 
direction and influence. It is also a failure if it becomes a kind of experimental 
laboratory for the ingenious activities of jejune specialists in pedagogical science. 
There are still many who know this is so, and if they believe it strongly enough, 
and have a sufficient sense of duty to their children and to society (or if like myself 
they have had twelve years’ personal experience in public schools, and nowhere 
else), they are ready to pay taxes to support public schools they do not use, and 
large sums for tuition in the private schools, or for the support of the parochial 
schools they do use. , 

In allowing them to do this the State works an injustice. Neither legislation nor 
administration in political matters, municipal, State or National, during the last 
thirty years, has been wholly of a nature to give men a blind and reverent confidence 
in the claim of the State that all children should be handed over to its Board of 
Education, to be schooled and trained and developed under their complete and arbi- 
trary direction, along such lines, and in accordance with such principles, as they see 
fit to determine. I am not attacking the State educational authorities; most of 
those I know, both corporately and individually, are conscientious and earnest and 
sincere. I am not giving a blanket vote of confidence to the private schools and 
parochial schools I know, for all of them fail in certain directions, and already many 
of them are vitiated by their effort to follow the popular lines in vogue in the public 
schools. What I am doing is asserting that the principle of secularized, mechanized, 
State controlled education is a mistaken one, and that the State has neither the right 
to impose this on parents against their will, or to compel those who think differ- 
ently to pay double for the education of their children. 

Instead of making this injustice permanent by intruding in the Constitution of 
Massachusetts such a clause as Mr. Lomasney has offered, or such a one as may be 
expected from ‘‘The Luther of Somerville” (if that is his correct title), it would be 
far more just and righteous, and infinitely more for the benefit of society, if the Con- 
stitutional Convention would provide in the new organic law that any school, private, 
parochial, or “denominational,” that maintained its educational standards at a level, 
certified by the State Board of Education to be equal to that of the corresponding 
grade of public school, might claim and receive, from the State, financial support 
in proportion to its number of pupils, and equal to that expended, pro rata, on the 
children in the public schools of the State. 

As a professor in a technical institution where I come in contact with upwards of 
two hundred young men in my own department in the course of a year, I can say 
that the products of the private schools, and specifically of the Roman Catholic 
parochial schools and colleges, compare at least favorably with their fellows of a 
different educational experience. This is true of character, as well as I can judge it 
in three years of personal acquaintance. When it comes to a question of clear, con- 
structive thinking and clean-cut, incisive expression, the products of the parochial 
schools generally stand first. ; 

It is, I think, about time we cut ourselves loose from the religious and educational 
superstitions of the nineteenth century and determined these matters on the basis 
of justice, righteousness and the testimony of incontrovertible results. 

Rautpx ApamMs Cram. 

I call this to the attention of this Convention in order that we may 
realize that outside of the Convention there are men of standing and 
thought who are giving this subject deep consideration, and that in 
our very desirable impulse to agree with each other and have nothing 
inharmonious with the Convention we may be overreaching and we 
may fail in doing the thing that we all want to do. Personally I have 
never mixed up in any kind of a religious controversy, and from my 
present angle of view I expect to follow that course always. I do hope, 
however, that this Convention will not go on record as penalizing any 
denomination, whether it is Protestant or Catholic, Jew or Mohamme- 



ENCOURAGEMENT OF LITERATURE. 263 

dan or any other, by declaring that if they teach God in their best 
way, the Commonwealth of Massachusetts is not going to support 
them if at any time they may need support. It would be a very un- 
worthy thing for this Convention to go on record by suggesting any 
law which would result in crossing out the name of God and Christ 
and religion from our school-books. The thought of God was upper- 
most in the minds of the Pilgrims as they left the Mayflower and 
stepped on Plymouth Rock, and in every great movement in Massa- 
chusetts the belief in God has been openly professed. Massachusetts 
has grown great and strong and mighty by professing her trust in God, 
and we in this, year 1917, with the terrible calamity oppressing the 
world, in the Titanic struggle of materialism now going on in Europe, 
should be the last to take any step that would suggest a want of trust 
in Almighty God. Remember, gentlemen, we are suggesting laws that 
are to govern our children and our children’s children, and nothing 
should leave our hands that would in any way suggest to them that 
the teaching of God is to be penalized. 

Mr. Wesster of Haverhill: I realize that this is a somewhat deli- 
cate subject to handle, no matter how fairly it be approached or with 
what breadth of mind proposed. It is somewhat like touching a 
prickly pear; you are apt to find thorns in your fingers in spite of all 
the care you may exercise. Yet, sir, such is my confidence in the good 
feeling, the broad common-sense and breadth of sympathy that all 
members of whatever faith and belief have exhibited in our delibera- 
tions here, that I feel that we may speak of this frankly. Even if some 
of us should take a good-natured “slam” at another, I am sure it will 
be taken in the right spirit. 

Now, sir, when first my attention was called in this morning’s ses- 
sion to this matter, I turned to document No. 309 and looked it over. 
My first impression was that it was an undesirable proposition, and I 
hoped that the Convention, in its good judgment, would submerge it 
deeper than ever plummet sounded. I am not quite sure, sir, that I 
have reconsidered that view; it may be possible that amendments will 
so modify this matter that it will prove acceptable to me. 

I want, sir, to call the attention of members, first, to this first 
paragraph. Now, sir, in my poor opinion the initial paragraph of this 
measure is vague, flabby, irrational, in its rhetoric and its reasoning. 
I object strenuously to it in its present form, sir. We see here: 

many persons of great eminence have, by the blessing of God, been initiated in those 
arts and sciences, which qualified them for public employments, both in church and 
State: and whereas the encouragement of arts and sciences, and all good literature, 
tends to the honor of God, the advantage of the Christian religion, — 

Now, sir, far be it from me, and I hope I shall convey the impres- 
sion to no honorable member that I am seeking in any way to belittle 
the importance of religious belief in the lives of men. I seek not to do 
that. If there is anything we should respect it is the religious beliefs of 
our fellow-men. But let me say, sir, the spear of science knows no 
brother, and the arts and sciences play no favorites in the field of 
religious belief. 

. . . the encouragement of arts and sciences, and all good literature, tends to the 
honor of God, the advantage of the Christian religion, . . . 

Among a good literature” would not the authors of this draft include 
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the Jewish scriptures, the Old Testament? Why, I always have sup- 
posed that the Old Testament was pretty good literature! I am labor- 
ing, perhaps, under a mistake, as the committee may be able to con- 
vince me. I even have devoted a few hours of my life to the study of 
it. It “tends to ., . the advantage of the Christian religion.” 

Now, sir, in my own district I have a certain number of constituents, 
—not a predominating number, not a sufficient number so that I 
should fear their displeasure for any political reason, — but I have a 
certain number who are not Christians at all. From my observation 
and acquaintance with them they are very well-ordered, industrious, 
law-abiding, good citizens. Now, sir, I object, will object, to the in- 
clusion of any phrase or mention in the fundamental law of the Com- 
monwealth which shall seem to discriminate as between the religious 
beliefs of those who make up the citizenship of the Commonwealth. I 
say it is unfair and unjust. The time has come when we should declare 
boldly that we have got together as Catholics and Protestants here on 
a common ground of common-sense. We are not singing “Croppies 
lie down!” or “The Battle of Ross” or talking about what Oliver 
Cromwell and Sir Phelim O’Neil did. That was done three hundred 
years ago. They are doing worse things in Europe to-day than ever 
they did before. 

_ Now let us get together on this. We have got together finely on one 
fundamental proposition, and it is an inspiring thing to think how 
splendidly the common-sense of this body triumphed over the prejudice 
and the bigotry of the past. Now, sir, let us go the limit and eliminate 
from the fundamental law all reference to specific faith which, by any 
possibility, can give offence. 

Why, my boy in school in the city of Haverhill sat in the school- 
room with Jewish boys. It did not hurt him any, — those boys went 
to the public school. Now, I must say that if I honestly believed that 
the eternal salvation of my children’s souls depended upon their having 
certain religious teaching in school every day, and if I did not think 
the church and the Sunday-school and the influence of the home were 
sufficient to bring them along the line that I wanted, then, sir, I should 
feel that I could not spend my money any more gratefully for any 
purpose. And I should not ask anybody to be taxed to help me out 
on the job. I should feel really offended if they suggested assisting me. 
{Applause.] 

I come now to a specific mention of the situation which is outlined 
in this proposition. Sir, for Harvard College, as an educational insti- 
tution, I have the highest respect. [Applause.] I wish I had been so 
fortunate as to have gone there. I wish I could have gone through 
college. The United States army was my college. The years that 
many of you spent in preparatory school and college, in my case were 
spent in the forefront of the struggle in a world of men. Harvard 
College, I repeat, as an educational institution, claims, and always 
must claim, my respect and highest regard. But there are two sides to 
the shield, and I want to turn the escutcheon. 

In the year 1913, sir, if I may resurrect a little bit of palitical his- 
tory, a warm struggle was renewed here, —it’ had been attempted 
several years before,— to reconstruct the personnel. of the State 
Board of Health, a body which I, upon the floor of the House here, 
had the privilege of characterizing as a “monumental aggregation of 
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senile dementia.” [Laughter.] I repeat that phrase, and add _ the 
assertion that at that time it was abundantly justified. Now, sir, at 
that time the chairman of the State Board of Health was a director or 
trustee, whatever you call it, of Harvard College. When that bill came 
into the House, we had twenty-five or thirty votes, a majority of votes, 
in favor of that proposition. Before the final vote on the third reading 
came, those men drifted away, and drifted away. I was talking one 
morning with an enthusiastic young man from the western part of the 
State who had been an enthusiastic proponent of the legislation 
designed to reorganize the State Board of Health, and as I talked with 
him about what we should do when it came to a vote I noticed that 
his face wore an anxious look. Finally he said: “ Webster, I have got 
to back down.” I asked: “What do you mean?’’ Said he: “It’s 
this way. The president of the bank in my town is a warm friend and 
supporter of mine; he is a powerful man up there; he has done a lot 
for me, he can make or break me; and his bank has got a lot of Har- 
vard College money that is deposited there, and I have got to vote the 
other way.’ Now, Mr. President, there is the other side of the shield. 
I say again, for Harvard College, or any other educational institution, 
I have the highest respect, and I shall do anything that I can to help 
them as long as:they do not overstep the bounds of their educational 
activities. But I object to this political meddling by any great, power- 
ful interest. Why, when we gave them a million dollars, — it came in 
installments, $10,000'a year, — for this poor old tax-ridden Common- 
wealth to offer Harvard College that sum was just about as sensible 
as it would be for me to walk up to John Rockefeller and offer to lend 
him a quarter. Now, if this thing is going through at all, I want to 
see it abundantly safeguarded. But I think the safest thing to do will 
be to defeat it, erase it altogether. [Applause.] 

: Mr. John J. Mansfield of Boston moved that the resolution be amended as 
ollows: : 
In section 1, by striking out, in lines 1, 2, and 3, the words “our wise and - 

pious ancestors, so early as the year one thousand six hundred and thirty-six, 
laid the foundation of Harvard College, and whereas’; by striking out, in 
line 3, the word “later”; by striking out, in line 5, the word “other’’; and by 
striking out, in lines 14 and 15, the words “ the President and Fellows of Harvard 
College, in their corporate capacity, and”’. 

In section 2; by striking out, in line 2, the word “being’’, and inserting in 
place thereof the word “are”; by striking out, in lines 9 and 10, the words “‘ the 
university at Cambridge,’”’; by striking out, in line 10, the word “other”; by 
striking out, in line 11, the word “ public”, and inserting in place thereof the 
word ‘‘and”’; by striking out, in the same line, the words “‘and grammar 
schools’; and by inserting before the word “towns”, in line 12, the words 
“cities and”. 

Mr. Bauer of Lynn moved the previous question. 

Mr. Cruarrp of Lexington: It seems to me that while this general 
subject is not one of very great importance yet it is well enough, for 
historical and sentimental reasons, to preserve in the Constitution this 
reference to Harvard College, and this declaration of the fact that 
education and literature are something which should receive the foster- 
ing care of the Commonwealth. 

I recognize, however, that as the resolution stands there is a possible 
conflict between the concluding portion of section 2 and the anti-aid 
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amendment which the Convention already has adopted. To my mind 
there is a very simple, easy way in which to remove that possible con- 
flict; and it is for the purpose of making it certain that there is no 
conflict that I now offer a very simple amendment. I move, sir, that 
the resolution. be amended in section 2, by inserting after the word 
“shall”, in the last sentence, the words “‘, save as otherwise and else- 
where provided in the Constitution,”’. 

That, gentlemen, removes the possible conflict altogether. 
Mr. Cummines of Fall River: I hope the previous question will not 

be ordered. There are some things to be said about this resolution, 
especially as it affects the anti-aid amendment, which have not yet 
been said. 

A situation has been created by the introduction of this document, 
this resolution, and the discussion of it, that makes it necessary for 
this Convention to consider further whether, in the light of what has 
happened to-day, we have not now stated plainly to the Supreme 
Judicial Court and to the people of this Commonwealth that the 
Legislature cannot exempt any of the institutions that heretofore have 
been exempt from taxation. In the few minutes allowed me to offer 
my reasons against the previous question, I cannot state the matter 
that is in my mind. [I wish to say that if the previous question is not 
ordered I shall state briefly, without unnecessary repetition, the objec- 
tions that I think are now raised to the passage of either or both 
measures. 

Mr. UNDERHILL of Somerville: I trust the previous question will not 
be ordered at this time. If the members of the Convention want to 
jeopardize this amendment before the people, whenever it does go be- 
fore the people, they will vote for the previous question at this time, 
before some of our members have had an opportunity to offer amend- 
ments which they desire to offer, and before some of our members 
who feel very strongly and very deeply in this matter have had a 
chance to express themselves. It is an unfair proposition to shut off 
debate on this question which touches every member of the Conven- 
tion intimately, and I hope the previous question will not prevail. 

Mr. Brackett of Arlington: I rise simply to join with the two | 
previous speakers, the gentleman from Fall River and the gentleman 
from Somerville, in protesting against the previous question now being 
ordered. I do not do this because I have any intention of speaking 
upon the merits of this proposition; but gentlemen who do desire to 
speak should have that opportunity, and it would be for the benefit of 
the Convention to hear them. 

Therefore I trust that the Convention will vote down the motion for 
the previous question. 

Mr. Wxiiman: I rise simply to state that I am sure the members of 
the committee have no desire to shut off debate or to limit any reason- 
able criticism, but we wish the best thing that can be gathered from 
this report. 

‘ Mr. Grorce of Haverhill: This is rather a peculiar situation. It 
seems to me that the previous question ought not to be ordered at this 
time. Here we have a committee that have considered this proposition 
and made a report. Some weeks afterwards the committee on Bill of 
Rights were considering a question akin to it, and they made a report. 
Under the rules, the report of the committee on Bill of Rights took 
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precedence, and everybody knows how effectively and successfully 
their report was accepted and the resolution was passed. Now, three 
weeks later, the committee on Bill of Rights, having succeeded in 
putting their proposal across, come in here and take out of the calen- 
dar a resolution reported by the committee on Education, put it in 
ahead of everything else, and then tell us how it ought to be kicked 
out of the window because it is an intrusion on the committee on Bill 
of Rights. ; 
Now, I think the committee on Education have some rights, just as 

important as the committee on Bill of Rights. And while I do not 
discuss the merits of this question, I think at least the committee 
ought to have a right to make a statement about the only business 
that they have had before that committee, and about the only report 
that they will send to this Convention, without ordering the previous 
question at this time. 

Furthermore, I should like very much to hear the gentleman from 
Fall River discuss this question, because I think he has given some 
attention to it, and I think it would be interesting to the members of 
this Convention. I think there are others who want to speak. There- 
fore I hope that the previous question will not be ordered. 

The Convention refused to order the previous question, by a vote of 13 to 
139. 

Mr. Cummines of Fall River: It is no news for this Convention to 
hear me say that I am opposed to the anti-aid amendment and that I 
shall oppose it as strenuously and as continuously as I am able to do so. 
And yet I should not want to have this Convention believe that in 
pressing my opposition I would urge any unfair argument or raise any 
question and support it unless I believed it had actual merit, that it 
was true as I stated it, and that it should influence the Convention. 
When the anti-aid amendment was being considered by the Conven- 

tion, previously to its engrossment, I raised the question of taxation, 
— that the provision of the resolution rendered it exceedingly doubtful 
if there could be any further exemption made by the Legislature, or 
any exemptions made hereafter, of any of those institutions which 
formerly had been exempted by the Legislature. The Constitution pro- 
vides that taxation must be not only reasonable but must be propor- 
tional; and the Justices of the Supreme Judicial Court, when they were 
called upon to consider this question, stated that the reason why the 
Legislature was authorized to exempt charitable, religious, and educa- 
tional institutions from taxation was because the Legislature was au- 
thorized to tax to support them, and as the Legislature had the power 
to tax to support those institutions it necessarily had the power to 
exempt the institutions from taxation. That already has been dis- 
cussed; I shall not repeat it. I promise not to make any unnecessary 
repetitions. 

Mr. Anperson of Newton: I wish the gentleman from Fall River 
would discuss that more at length; it is not clear to my mind as yet. 
I wish he would make it clear to the lay mind. 

Mr. Cummines: I did not mean when I said that I should not be 
guilty of unnecessary repetition that I had abandoned the question. I 
shall tell the Convention as clearly as I may the reason why, in the 
present condition of things, the court would be bound, in my humble 
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judgment, to say that the legislative authority to exempt educational, 
charitable, and religious institutions from taxation was gone; that 
there was no longer any authority. 
When I stated it before, I deferred, as I informed you, to the opin- 

ion of gentlemen in thisConvention whose opinion I always am glad 
to take. I did not dare, for lack of time to consider it then, to assert 
with any degree of confidence that the anti-aid amendment would 
expose these institutions to taxation. But I do say now, after reflec-- 
tion, and with opportunity to consider the question, that in the light 
of the situation now created we have declared that we do not any 
longer wish to be taxed to support these institutions. Now, if you will 
keep that fact in mind, the other fact will be easily understood and 
accepted. The right to exempt an institution from taxation, so that 
that exemption shall not be exposed to the criticism of being illegal, 
depends upon the right to tax to support the institution. Because we 
have the right to tax to support, we have the right to exempt. 

Mr. AnpEeRSon: Are we taxed now to support the churches? If not, 
how can their property be exempt? 

Mr. Cummines: The question is a pertinent question. If I were to 
follow literally what the Justices of the Supreme Judicial Court said 
in their opinion given to the Legislature, I should have to say that 
there was authority to tax to support the churches. Personally, speak- 
ing not only as a delegate, but as a lawyer, I am bound to believe 
that that was an inadvertence, and that the Justices never meant 
what it said. But in order fully to answer the question I shall read 
from the opinion, briefly. 

Mr. Epwin U. Curtis of Boston: I should like to ask the delegate 
from Fall River if, after his statement about taxation, at the close of 
debate on the anti-aid amendment, he requested me to give him cer- 
tain decisions on the subject. 

Mr. Cummines: I recall what the gentleman states took place. 
Mr. Curtis: I should like to ask the delegate from Fall River if he 

has read those cases. 
Mr. Cummines: I have not read the cases. I had the cases brought 

to my office; I had them considered by others. My duties here do not 
give me the opportunity that I had formerly to read cases; I have to 
leave that work to younger, brighter, and abler minds; and so I had 
to take the advice and opinion of others that those decisions conformed 
to what the chairman of the anti-aid amendment committee said they 
conformed to, and that they were not in conflict with his views. Mr. 
President, does that answer the gentleman’s question? 

Mr. Curtis: I thank the gentleman very much for his courteous 
and straight answer. 

Mr. Cummines: I was about to read for the Convention the state- 
ment in the opinion of the Justices, which may clear up the fog that is 
created by this question of taxation of charitable, religious, and educa- 
tional institutions. I assume, without knowing, that the opinion was 
written by former Chief Justice Knowlton, as I understand that the 
opinions on constitutional questions generally are written by the Chief 
Justice, and he was the Chief Justice at that time. I think it will be 
accepted without urging, without any argument, that there was no 
abler lawyer or exponent or expounder of the Constitution in the 
Commonwealth than the gentleman whose name I have mentioned. 
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Here is what he says, —it is a short paragraph and perhaps it will 
meet the objection of the gentleman from Newton (Mr. Anderson), or 
answer his question, rather than meet his objection. I am not sure 
but it will meet his objection: 

There are other provisions under which the “Legislature has acted, relative to 
particular subjects which involve taxation or exemption from taxation. The third 
article of the Declaration of Rights, and Article XI of the Amendments which 
was substituted for it, recognize the importance of the public worship of God, and 
of instruction in piety, religion and morality, as promoting the happiness.and pros- 
perity of a people and the security of a republican government. Accordingly, taxa- 
tion for these purposes is authorized. (195 Mass. 607, at 608). 

I admit that is a pretty broad statement. If I was asked the ques- 
tion, notwithstanding that statement, as to whether there was power 
in the Legislature to tax to support religion, I should say no, there was 
not, 

Mr. Anderson of Newton sought recognition. 

Mr. Cummines: Will the gentleman pardon me until I finish reading 
this excerpt? And I ask especially. his attention to the next few lines: 

As taxation to procure property for such uses is permitted, exemption of property 
so procured is legitimate, under the special provisions of the Constitution touching 
this subject. We have also constitutional requirements for the encouragement of 
literature and science, the diffusion of education among the people, and the promo- 
tion of “‘general benevolence, public and private charity” and other kindred virtues. 
Const. Mass. c. 5, sec. 2. As taxation of the people may be imposed for these objects, 
property used for literary, educational, benevolent, charitable or scientific purposes 
may well be exempted from taxation. 

Now I will answer the gentleman’s question, Mr. President. 
Mr. AnprERsSon of Newton: As I hear the opinion read by the 

eminent gentleman from Fall River, I notice that the Supreme Judicial 
Court says that because, as I understand it, taxation is allowed for 
these institutions, accordingly exemption from taxation may be had. 
But does the Supreme Judicial Court say there at any point that that 
is the only basis of exemption from taxation? 

Mr. Cummines: That is the only basis given by the Justices of the 
Supreme Judicial Court. No, they say what I read, and no more. 
They have not, perhaps, foreclosed the subject so that they may not 
hereafter give some other reason. That is the reason that was given. 

Mr. Anprerson: As IJ understand it, — making a statement first in 
order to put the question, — as I understand it, the Justices of the 
Supreme Judicial Court were discussing a certain question from a cer- 
tain angle, and on the basis of that question and from that angle they 
make the statement that exemption from taxation may be had on the 
ground of the taxation of these institutions. But they are not discuss- 
ing the whole question of the exemption from taxation; and I want to 
ask the gentleman if it is not a fact that exemption from taxation can 
be had also on the ground that such institutions are contributing to 
the public good. 

Mr. Cummines: Under our Constitution, no. That is nothing more 
than my opinion. Our Constitution requires that the taxes levied on 
property shall be reasonable and proportional. The only reason that 
can be given for taking this class of property to which reference has 
been made, namely, charitable, religious, and educational institutions, 
out of the taxable zone, is because it would be ridiculous on one hand 
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to tax to support them, and on the other hand to tax to take away 
from them. It is self-evident that as our Constitution stands there is 
no other ground for exempting these institutions from taxation than 
the ground which the Chief Justice gave. Restating it at the hazard of 
being a little tiresome: Because you have the power to take to make 
the building, you are not called upon to take to destroy the building. 
That proposition runs through all taxation; that is the ground of 
exemption. 

Mr. AnpERsons And I suppose still that the gentleman does not 
2a what to do with the exemption of churches, for which we are not 
taxed. : 

Mr. Cummines: I do not know whether that was intended as a 
question or as an expression of the gentleman’s opinion. But if it was 
intended as a question J venture to say that the question of the taxa- 
tion of churches is not now, in the light of what has happened to-day, 
whatever the situation might have been when the anti-aid amend- 
ment was passed to be engrossed, — in the light of the present situa- 
tion, the question of whether religious institutions, including churches, 
are exempt to-day, or may be exempted hereafter by the Legislature, 
from taxation, is an open question; it is not at all certain. 

Mr. Brown of Brockton: I should like to ask the gentleman from 
‘Fall River if the anti-sectarian amendment as passed does not take 
away from the Supreme Judicial Court that section upon which it 
rested which relates to wisdom and education, and so forth, diffused 
among the people. 

Mr. Cummines: I think it did, Mr. President. That was the basis 
of my argument, as far as I made one, when the resolution was on its 
engrossing stage. ‘ 

Mr. Lomasnry of Boston: If the Convention defeats the proposi- 
tion now before us, does not the argument of the gentleman fall? 

Mr. Cummines: No, Mr. President. On the contrary, it gives addi- 
tional force to the argument in support of my opinion. 

Mr. Creamer of Lynn: I would say to the gentleman from Fall 
River that the committee on Taxation reported, thirteen to two, in 
favor of striking out the word “proportional.” Now, if that should be 
stricken out of our Constitution would his opinion still hold? 

Mr. Cummrines: It seems like a bold thing for me to stand here and 
presume to anticipate the judgment of that learned body, the Justices 
of the Supreme Judicial Court, in the event of a constitutional change 
like the one recommended by the committee on Taxation. If, how- 
ever, in attempting to answer these questions I do not expose myself 
to too harsh criticism, I would say that if the word “proportional’’ is 
stricken out it certainly would take some of the force away from the 
argument that I am about to make against the perils to which these 
institutions are now exposed. Whether it would fully meet it or not, 
I do not know. Whether the word “reasonable,” with the word 
“proportional”’ stricken out, would permit the Legislature to exempt 
certain institutions, any institutions that they decided were a benefit 
to the Commonwealth, I do not know. But I want to say that it 
would not be a political question; the Legislature’s decision would not 
be final. It would be for the Supreme Judicial Court in the end; and 
what the court might say, of course I cannot anticipate. 

Mr. Lomasney: I cannot see through this part of the gentleman’s 
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remarks. He says, as I understand him, that if this Convention, after 
hearing the argument on the measure now before us, defeats it, the 
decision of the court might be affected. I cannot see how our action 
should affect the position of the court on the other matter. 

Mr. Cummines: I shall endeavor to make plain, as plain as I am 
able to make it, why the defeat of the resolution reported by the com- 
mittee on Education would make it almost imperative on the court to 
say that the Legislature had not the power to exempt these institu- 
tions from taxation. 
When the anti-aid amendment was passed certainly nothing was 

expressed in that measure, nothing stated,-which denied the Legis- 
lature the right to tax for the support of any institution. It was not 
expressly stated. There is no doubt about that. For the first time, 
the right to tax to support at least one class of institutions has been 
brought before this Convention in the report of the committee on 
Education. I hope that is equally plain. Now, supposing that, instead 
of limiting it to just educational institutions, the right to tax had been 
declared to be in the Legislature for the support of religious, charitable 
and educational institutions, and we voted that down, would not that 
be an expression of the opinion, of the advice, of this Convention that 
those institutions should not be exempt from taxation? You could not 
tax to support them, and you declare you cannot. To restate it: If 
the report of the committee on Education is rejected it means this, 
simply, that. the last paragraph, giving the Legislature authority to 
tax for the support of education, is denied. If that is so, then its au- 
thority to exempt is denied. 

Mr. Lomasney: We do not deny the right to tax. We only say you 
shall not tax, give or use public money except for institutions under 
public control and superintendence, the right to do which has been 
determined by the Supreme Judicial Court, because then say that is 
the only thing you have a right to do. 

Mr. Cummrines: I think what the gentleman means is that the com- 
mittee on Bill of ‘Rights does not deny the right to tax; and I have 

_ stated that. But if we reject the resolution offered by the committee 
on Education, this part of it especially, the Convention will have 
declared that it denies the right to tax; not only the right to apply 
the money, but the right to tax. 

Let me read, for the enlightenment, if I may, of the Convention, the 
~ last sentence in their report. I am reading from the bottom of page 3: 

To this end the Legislature shall have power to make such provision by taxation 
or otherwise. 

Now, supposing that we deny the Legislature that power, by refus- 
ing to pass this resolution after it has been brought before us; we have 
then expressly declared that the Legislature shall not have the right 
to tax to support. And if that is true I think it would have sufficient 
force with the Supreme Judicial Court to compel that court to say that 
the Legislature did not have the right to exempt. 

Mr. Lomasney: If this amendment is defeated do we not then 
stand upon the present Constitution, which says specifically what we 
shall and what we shall not do? 

Mr. Cummrineas: I am afraid you do not. I am,afraid that, the anti- 
aid amendment so far modifies and controls section 2 of chapter 5 of 
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the Constitution that there is no longer authority for saying that we 
have the right to tax to support those institutions or that we have the 
right to tax to support any institution excepting those included in the 
anti-aid amendment. 

Mr. AnpERson of Newton: I want to ask the gentleman, when he 
makes the statement that the rejection of this resolution would take 
away, as I understand, the only authority that the State has to tax 
for the purposes of education, whether he takes into consideration the 
fact that, at the time the whole question was up on the anti-aid 
amendment, the committee which had charge of it put in a statement 
in reference to taxation, in which they said that they did not have in 
‘mind at all meeting this question of the exemption from taxation, that 
their amendment had nothing to do with that question. 

I want to ask him as a lawyer whether that statement which was 
uncontroverted, put in at the time of the debate, would not be taken 
into consideration by the Justices of the Supreme Judicial Court. 

Mr. Cummines: In construing and interpreting a constitutional 
provision, as distinguished from the enactment of a statute, everything 
that is said in the Constitutional Convention that is preserved will be 
taken into consideration. Everything that is said in the debate even 
in legislative assemblies, where as an antecedent condition there must 
be passage of the resolution twice, will be taken into consideration. 
Undoubtedly it will be taken into consideration. But when the last 
expression of the Convention, which would be the controlling expres- 
sion of the Convention, — if the two cannot be reconciled, when they 
cannot be, — is that when we were asked to authorize taxation to sup- 
port educational institutions which were not wholly public we denied 
it, denied it by vote, there is nothing left for the court but to admit 
that that denial, that emphatic disapproval, condemns the proposi- 
tion that you can tax to support them; and if you cannot tax to 
support them, you cannot exempt them. There is no escape from that. 

Mr. Wiiu1am H. Suuuivan of Boston: I understand the gentleman 
from Fall River to say that the Supreme Judicial Court will come to 
the conclusion, if we refuse to pass this amendment, that we thereby 
say that we are not going to permit taxation for the support of educa- 
tion. Is it not fairer, Mr. President, to say that this Convention has 
refused to pass this resolution, not because it provides for taxation for 
education, but because it provides for taxation to support certain in- 
stitutions over which we do not have control, under circumstances and 
in conjunction with other interests of which we do not approve? Is it 
not fairer to take the whole resolution, rather than one isolated sentence, 
and have the Supreme Judicial Court construe this amendment and 
say that the Convention refused, not to appropriate money for educa- 
tional purposes, but that the Convention refused to permit or approve 
appropriations under these circumstances for private institutions? 

Mr. Cummines: I suppose the construction and interpretation of a 
statute or a constitutional amendment is practically like the construc- 
tion or interpretation of a will. You read the whole instrument. And 
I should regret very much if anything I said induced the gentleman 
from Boston in the fourth division to believe that I disregarded the 
other provisions of the resolution reported by the committee on Edu- 
cation. I had them all in mind. And now, repeating his own Jan- 
guage, that we deny the power to tax to support certain institutions, 
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just go one step further and ask: What certain institutions? Certain 
educational institutions. That is before us. If we deny that right we 
leave the court no ground to stand upon to justify legislation that will 
exempt those institutions from taxation. 

Mr. Harr of Cambridge: May I ask, Mr. President, whether the 
gentleman from Fall River has in his mind some positive suggestion or 
proviso which if applied to the anti-aid amendment which has been 
engrossed would remove the difficulties in his mind and would enable 
this Convention to do what it apparently desires to do, namely, to 
submit that amendment in an unquestionable form? 

Mr. Cummines: I have an amendment, which I shall offer at the 
proper time, to the report of the committee on Education. I have no 
amendment that will help the anti-aid resolution. In my humble 
judgment, and good-naturedly, it is incurable. [Laughter.]) My atti- 
tude toward that is very well known. 

Mr. Lomasney: I should like to ask the gentleman to define the 
difference between the anti-aid amendment as passed and the follow- 
ing, except on the question of the time when it shall become operative: 

The General Court shall make no law respecting the establishment of religion, or 
prohibiting the free exercise thereof, nor after the year 1925 shall the Commonwealth 
or any political subdivision thereof make a grant or appropriation of money or 
property in aid of any institution not under the exclusive control of public officers. 

I should like to ask: What is the difference in principle between that 
and the anti-aid amendment? 

Mr. Cummines: The gentleman calls my attention, — and I think 
he will be fair enough to bear witness to the truth, of what I say, — to 
an amendment that was drawn by a gentleman who has been referred 
to in this Convention to-day. That amendment was drawn at a con- 
ference at which the gentleman from Newton and myself and the other 
man, the author of that resolution, were present. It did not express 
the views of the gentleman from Newton; it did not express mine; 
both of us at that conference said we could not accept it. The gentle- 
man from Newton was on the committee on Bill of Rights; I was not. 
And I was willing to take, and did take, that amendment, and made 
copies of it; one for the chairman and one for the gentleman from 
Boston. \But I declared then that I should not offer it; that it did 
not express my views, and that I took no responsibility for it. And I 
did not offer it. It gives me the opportunity, — and I am glad the 
gentleman asked me the question, — it gives me the opportunity to 
say that when reference was made to that amendment, saying that I 
had adopted it, I did not adopt it at any time, and never offered it to 
the Convention. Beyond that, let me say, in principle it does not dif- 
fer; it only at least postpones for eight years, giving breathing time to 
this Commonwealth to see whether or not it is right. But even at that 
I never offered it other than as I have said, and I ask the gentleman to 
say whether what I say is true or not. 

Mr. Lomasney: If the gentleman will permit me, I want to ask an- 
other question. Did the gentleman from Harvard College, the Presi- 
dent of Harvard College, these men who met at this club, when they 
were discussing this matter of taxation, did they make any reference 
at that meeting to this supplementary amendment? Was this supple- 
mentary amendment discussed on that occasion? 
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Mr. Cummines: Will the gentleman from Boston particularize and 
specify what he means by the “supplementary amendment’’? 

Mr. Lomasnrey: I mean the amendment that is now before us, — 
document No. 309. When the gentleman from Fall River had the 
President of Harvard College and these men at the Union Club discuss- 
ing this matter, did they go into the resolution now before us as to how 
it applied to Harvard College, and how it affected the general proposition? 

Mr. Cummines: Document 309 was not before us. And again let 
me say, lest I get credit for something to which I am not entitled, — 
although I am willing to be a peacemaker, without being a pacifist 
[applause], — I did not bring about that conference. And if it is not 
straining the patience of the Convention too much I beg leave to say 
that that conference, and the conference which preceded it at the 
Union Club, were not of my seeking or of my making. I was invited 
to it, as the least of those who might sit at the table, and I tried to 
find the last place when I got there. At that meeting I declared, as 
directly and plainly as I was able, the position that I took in this 
Convention against the anti-aid amendment, not varying it at all. In 
the conference which later took place, to which I was invited, — 
which I did not create, which I did not call, but to which I very gladly 
gave my consent, because, since the name of the President of Harvard 
College has been brought into this Convention, let me say, Mr. Presi- 
dent, that in the conference which I had with him, in the two sessions 
which I had with him, I had every reason to believe, as I believe now, 
that he was actuated by the highest purpose, trying if possible to reach 
some solution of this dreadful question which threatened and threatens 
to tear this Commonwealth apart, — it was the highest motive, not 
the lowest motive, which led him to ask for a second conference, and I 
attended it. At that conference no mention was made of resolution 
No. 309; I never saw that resolution until last Wednesday morning; 
and I believe I should not have seen it until it came up in due course 
if it had not been for the letter which the distinguished gentleman 
from Newton (Mr. Anderson) wrote in the “Post” last Tuesday 
morning or last Monday morning. 

Mr. ANDERSON of Newton: Just one thing more, to have the subject- 
matter perfectly plain in my mind. I want to know whether the gentle- 
man from Fall River thinks the exemption of church property from 
taxation in Massachusetts to-day is unconstitutional. 

Mr. Cummrnes: No, Mr. President, I do not think it is unconsti- 
tutional, although I think that the warrant for it is not the one that 
was given in the second part of the argument that I read. There is 
no direct authority to tax, although there seems to be some particular 
authority not easily defined to foster and protect. 

I want to say one word more about taxation. The gentleman from 
Milton in the fourth division (Mr. Bryant) this morning asked if the 
word in the report of the committee which was also in the original 
constitutional provision, — “immunities ’’, — was not sufficient to take 
care of the matter of taxation. I do not think it is. I do not think 
“immunities”? ever was intended; in any event, I know of no decision 
in this Commonwealth or any other that says the word “immunities” 
means any more than such a release, from certain obligations that are 
either definitely expressed in a charter or that have become a part of 
the tradition, the law, by usage, by long-continued usage, in a par- 
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ticular section. The word “immunities” will not mean “protection”’ in 
and of itself, unless there is something else to protect. 

Mr. Brown of Brockton: I should like to ask if it is not clear that 
the word “immunities”? appears in a sentence complete in itself, and 
relates to agriculture, science, and other matters and not to this sub- 
ject of education in the anti-aid amendment. 

Mr. Cummines: No, Mr. President, I must say I think it does not. 
I think it referred wholly to the legal emancipation, if I may use the 
word, of Harvard College and such kindred institutions from any ties 
or obligations that other institutions might be under where they were 
not expressly excepted in their charter. The provision that the gentle- 
man refers to is in the second section of chapter 5, and not in the first. 

Now, Mr. President, I have an amendment here which I will ask to 
submit. 

Mr. John J. Cummings of Fall River moved that the resolution be amended 
in section 2, by striking out all after the word “enumerated ”’, in the last sen- 
tence, and inserting in place thereof the words ‘‘ promote and encourage the 
hae of humanity, education, general benevolence and public and private 
charity. 

Mr. Cummines: I offer that amendment to preserve the integrity of 
this section, which is destroyed if it is omitted in view of the probable 
passage of the anti-aid or anti-sectarian amendment. That second 
section is the counsel, the advice, it is the treasure of wisdom that is 
bequeathed to us and to those who come after us by the men who 
made the Constitution: Foster these things; foster humanitarianism, 
foster general benevolence, foster public and private charity, foster 
education. Now, we are not going to foster them, we are going to 
turn away from them, unless we reaffirm our adherence to these prin- 
ciples by adopting this amendment. For the anti-aid amendment 
limits, as the gentleman from Boston said this morning, the use of 
public money solely for public purposes, — meaning for public institu- 
tions. If we limit it to public institutions, then these things that we 
were almost commanded to do we cannot do; we refuse to do. 

I wish to say a word more about these private institutions because 
of a sentence in a letter to which I have referred heretofore, in which 
mention is made of the new-born zeal of Catholics for these private 
institutions. In my case it is not “new-born-zeal”’. I have stood from 
the beginning to support these institutions that are private, — the 
Massachusetts Institute of Technology, the Worcester Polytechnic In- 
stitute and others; not because of their names, not because of their 
organization, not because of the men who are at the head of them or 
behind them, but because of the good, the service, that they render to 

‘the State. And I wish to say now, I never have believed that it was 
a good principle of human conduct to follow that, if I could not do all 
the good I wanted to do, I should not do any good. I do not accept 
that. If I cannot give to the schools, to all the schools that I think 
are entitled to it, I will not withhold aid from deserving schools. I 

_ do not conceal from this Convention or from the Commonwealth my 
conviction that some day, as the gentleman from Boston (Mr. O’Con- 
nell) read from Ralph Adams Cram’s letter, Massachusetts will rejoice 
that the parish schools taught religion ‘to the children at a time when 
their minds were impressionable. 
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Mr. Lomasney: If the gentleman believes that firmly, why does he 
not put in an amendment to carry it out and put his personality 
ieee it and allow the Convention to vote upon it? 

Cummines: I should not have the slightest hesitation in doing 
one putting that in, or any other; but the trouble about it is, it is 
completely ‘overshadowed and destroyed by the anti-aid amendment. 
Let me say this: Whether I put it in, or the gentleman from Boston, 
(Mr. Lomasney), or somebody else, make no mistake, I shall support 
that proposition ardently, here and elsewhere. But I do not think 
this Commonwealth is ready for that proposition. I have said, and I 
believe, that in time the best thought of this State will see some way 
of administering these parish schools so as to make them _ public 
schools; that the fact that religion is taught will not interfere with 
their usefulness as public schools; that everything that is taught in the 
public school will be taught there. And I want to say now, to modify 
the statement that I made in my enthusiastic response to the gentle- 
man’s inquiry as to why I did not offer that amendment, I do not offer 
it for the same reason, — and I want to change that answer, — not 
because I do not believe in the schools, not because I do not want them 
helped, but because I think the time has not come when Massachusetts 
is ready to deal with it; and I believe it is just as inflammable as the 
other question that I tried to keep out of this Convention. 
Now, Mr. President, I was about to say in conclusion that I did not 

think it was a good principle of human conduct to refuse to do good 
at all because. you could not do all the good that you would like to do. 
The fact that the parish schools cannot be helped is no reason why the 
private schools that have been helped for a hundred years should not 
be helped. If the parish schools have to go for years and years with- 
out aid I shall stand where I stand now: Help the other schools and 
every institution, charitable or educational, that assists this Common- 
wealth, and we will wait until such time as an enlightened State will 
appreciate what is being done for the children of Massachusetts. 
[Applause. ] 

Mr. McAnarney of Quincy: Will the gentleman from Fall River 
explain to the Convention what, in his opinion, would be the legal 
effect of the people accepting the anti-aid amendment and also resolu- 
tion No. 309; with his amendment, at the same election? 

Mr. Cummines: I think, in the first place, that the two amendments, 
if both are adopted, would have to be construed substantially according 
to the lines of construction given by the chairman of the anti-aid com- 
mittee: That if they could not be reconciled, then both of them may 
fall; if they can be reconciled, then, as far as it is possible to make them 
workable, the provisions of both may be adopted. But my opinion is, 
and I believe the legal effect of the amendment is, that it destroys that 
provision of the anti-aid amendment which prevents granting money to 
private institutions. I suppose that no delegate in the Convention had 
the slightest doubt about my willingness to destroy as much of the anti- 
aid amendment as I could [laughter], and I want therefore to make it 
clear, in answer to the question of the gentleman from Quincy in the 
third division (Mr. McAnarney), that if my amendment is adopted I 
think what will remain of the anti-aid amendment is this, — and I regret 
that a part of it will remain [laughter], — that is, the eighteenth amend- 
ment. Iregret that it is offered again to our people. It has a bad 
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history, sir. It came in the troublous times, —the Know Nothing days. 
It came again and was rejected, but again it was offered. It is the only 
piece of Know Nothingism that is in the Constitution that irritates. We 
had another one, but it was repealed. This has a bad history, as I 
say. I regret it is here. It is in the Constitution, let it stay there; 
but do not ask the people to reaffirm it who do not want it. To-day 
or to-morrow I may appeal to my fellow-citizens, as I appeal to this 
Convention, to consider whether or not at some future time they must 
not frame some legislation by which they can deal with the parish 
schools; but if I vote for this amendment I deny myself the right to 
appeal to anybody, because they may say: ‘Why, you voted for this; 
do not raise the question again.’’ So the eighteenth amendment, I say, 
should not be offered to them the second time. 

But further than that, what would be left of the anti-aid amend- 
ment is this: First, the paraphrase of the first article of amendment 
of the Federal Constitution, providing for religious freedom; second, 
the eighteenth amendment; third, a distinct, absolute prohibition of 
legislative grants of money to any religious institution for the support 
of that institution. That was the only thing upon which the Justices 
of the Supreme Judicial Court differed, — as to whether or not that 
was necessary. That will remain. And you will have this, — you will 
have three declarations, all of them of importance: First, religious free- 
dom; second, the maintenance of the public school system in its in- 
tegrity; third, the prohibition upon the granting of public money to 
religious institutions. And that is all this Convention ought to ask; 
beyond that it should not go. 

Mr. Brown of Brockton: Following the question of the gentleman 
from Quincy (Mr. McAnarney), I want to ask the gentleman from 
Fall River: Is it not possible that this Convention may send both of 
these resolutions to the people, bracketed, and allow the people to take 
which one they want? 

Mr. Cummines: Of course it is possible that it may be done. I 
regret to say that I find many things are possible that I hoped were 
impossible; and among others, these. But I do not mean to reflect 
upon the question at all, and still less upon the gentleman who asked 
it. It is possible to have both submitted, and to choose the better, 
not to choose the worse one. 

Mr. Epwin U. Curtis of Boston: If the interpretation of the 
gentleman from Fall River is true, as I understood him there would be 
a third matter left in the anti-aid amendment, namely, that you could 
not assist any institution that taught denominational doctrine. Is 
that right, Mr. Cummings? 

Mr. Cummines: No. 
Mr. Curtis: I want to state it just as you did. 
Mr. Cummines: What would be left would be: first, — I am read- 

ing lines 9 and 10. 
Mr. Curtis: I simply asked the gentleman if he did not state that 

one of the three things that would be left in the anti-aid amendment 
‘was that section that no appropriation of money should be made to 
any school or institution where any denominational doctrine was 
taught; did he state that as one of the things to be left? 

Mr. Cummines: No, I did not mean that, Mr. President. I did not 
mean that. I meant, and I had in mind, a provision in the amend- 
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ment, as I recalled it, which forbade grants of public money by the 
Legislature for religious institutions. And I did not mean to include 
in “religious institutions” schools, ordinary schools, where the cate- 
chism or prayers are taught. 

Mr. Curtis: The gentleman from Fall River is a personal friend of 
mine. I regard his great legal abilities, and I give him credit for his 
high standing at the bar. I also give him credit for being what we 
used to term, in ordinary parlance, a “last ditch fighter.” He brought 
up all these arguments on the last day that we argued the anti-aid 
amendment, and threw into the argument of that day the question of 
church taxation. I think you can all remember my reply to him at 
that time. Did you notice his answer to me to-day, when I asked him: 
“Have you looked at the citations which I gave you in regard to 
church taxation?’’ He replied that he had not, but others in his office 
had, and they said that they sustained my contention. Now, gentle- 
men, that disposes of the whole argument. I have not the citations 
with me. I had them in my papers. I also had a brief on that ques- - 
tion; and I say to you now, without any fear of contradiction, that 
there is nothing in the point raised so far as taxation of church prop- 
erty is concerned. But I do say, his answer left this question open 
in regard to the measure now before us, that if that amendment is 
passed and the anti-aid amendment is finally accepted by the people, 
the only colleges, the only institutions of higher learning, that will be 
cut out- are the Catholic colleges; and that he has advocated this 
result if he advocates the amendment that is offered to that resolution. 
Because if you will read these words ‘and other colleges, universities, 
and institutions of higher education,’ and then go back to the anti- 
aid amendment, where they say those words will stand that no appro- 
priation shall be made to any college or university where any de- 
nominational doctrine is taught, it would not only cut out Catholic 
colleges, but would cut out every parochial school forever, — the very 
thing that he is advocating now. 

Mr. Cummines: First let me say, Mr. President, in connection with 
the authorities that the gentleman from Boston offered me: they were 
not Massachusetts decisions. There is no Massachusetts authority in 
conflict with what I have said. They were Iowa decisions. I do not 
mean to be disrespectful to the Iowa court, but we have not reached 
the place where we accept the Iowa conception of our Constitution. 
And there was nothing in them, as I recall, that would change my 
opinion, although they were in conflict with what I expressed at that 
time. 

But the situation is entirely changed, so that the Iowa decision, 
first of all, is not binding, and secondly let me say that’ the new 
situation is not dealt with by either of the cases that were cited. In 
the next place, Mr. President, let me say, — the time for adjourn- 
ment is at hand, — if my amendment excludes Boston College, or any 
other college that is doing good work, then I want to reamend it, and 
I will support a reamendment; for I want to treat all these colleges 
alike. 

Mr. Anprerson of Newton: May I ask the gentleman from Fall 
River one final question? I should like to ask him whether, if the 
Convention adopts resolution No. 309; he is sure that the eighteenth 
amendment to the Constitution will remain intact. 

x 
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Mr. Cummines: I think the eighteenth amendment would not be 
affected if resolution No. 309 were adopted. I think it still would 
remain in effect. I am answering the question without any great con- 
sideration, but I see no reason why any other view should be taken 
than that. 

The debate on the resolution was continued Wednesday, October 3. 

_ Mr. Frederick L. Anderson of Newton moved that the resolution be amended 
in section 1, by inserting after the word ‘‘ enjoy,” in the last line but one, the 
words ‘‘, save as otherwise and elsewhere provided and elsewhere prohibited in 
the Constitution,”; and in section 2, by striking out the last sentence and in- 
serting in place thereof the following: 

To this end the Legislature shall have the power to exempt from taxation property 
used for charitable, educational and religious purposes. 

The same gentleman moved that the resolution be amended by striking out 
the article of amendment and substituting the following: 

The Legislature shal] continue to have the power to exempt from taxation property 
used for charitable, benevolent, literary, educational, scientific and religious purposes. 

Mr. Bennett of Saugus: I should like to understand this amend- 
ment better. The gentlemen with whom I have come in contact, a 
great many of them, seem to decide upon this matter as to its influence 
upon the amendment reported by the committee on Bill of Rights, — 
the anti-sectarian amendment, so called. Now, Mr. President, the 
town which I have the honor to represent in this Convention is one of 
many towns in Massachusetts which have very little money and an 
abundance of children. I should say in the 12,000 inhabitants there is 
not a single rich man, —not one in the town of 12,000 inhabitants, — 
and nearly all of the inhabitants are devoting all their time to keeping the 
wolf from the door. They are essentially well behaved. They cannot 
be anything else, because they are engaged in the fight for livelihood. 
Now along come various authorities. It is an unusual day when there 
is not somebody out there from the State House ordering us to do 
something and providing no money for the purpose. A man comes 
around and says: “The fire department is not right. Spend $10,000 
and remodel it.” Somebody else comes around and says: “The 
sealers of weights and measures are not doing right, therefore spend” 
so much more money, “provide them quarters and provide things with 
which they can operate.” ‘Then numbers of men come out from the 
Board of Education, and tell us we must do precisely what Brookline 
does in regard to all sorts of fads, — and we have no money for the 
purpose. Our rate of taxation is $26.30 on the thousand. The valua- 
tion is so high that the tax which I pay amounts to about $1,500 a 
year and keeps my nose to'the grindstone all the time, and if I had 
the same property located in Topsfield or other towns around there it 
would be but $400 a year. 

Now, Mr. President, we want to know what the State is going to do 
about these conditions that have been brought about by great so- 
ciological changes. When I was a boy and lived in South Malden and 
went to school in Chelsea we had in Chelsea and South Malden the 
greatest variety of business men, oftentimes; and they lived on the 
same streets with the shoemakers and grocers, the man who worked 
on the street, who worked as a bookkeeper and what not, and wealth 
was distributed where the children were. Now the rich and the poor 
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are segregated, more so than the colored people and the whites down 
south. The rich are in Brookline and Nahant, in Topsfield, in Hamil- 
ton, in Manchester and Winchester. The poor are in Chelsea, in 
Everett, in Saugus, to a very large extent in Lynn, and I might name 
Clinton, and I might name fifty or a hundred towns like that. Now, 
if this amendment to the Constitution has got anything in here per- 
mitting steps in the direction of a better distribution of the expense of 
education it is worth considering, and it is very much worth consider- 
ing. ‘The chairman of the committee on Education yesterday told us, 
as I understood him, that the last phrase in this measure was put in 
there at the suggestion of the supporters of what is called the mill tax. 
I think I understood him correctly. Ii that be so, then I suppose it 
is true that there was not sufficient constitutional provision for this 
distribution of taxes before. If there is not sufficient constitutional 
provision then this is well worth considering. 

And now I am going to stand here, Mr. President, and say that this 
Convention is dominated by four factions, who care for nothing else 
except their particular faction: The A. P. A. faction [laughter], —I 
have got to give it a name,— the Roman Catholic faction, the ex- 
treme radical faction, and an extreme conservative faction. This Con- 
vention is dominated by those four factions, and nothing of any im- 
portance can get a hearing except by the approval of one or two of 
those factions acting together. And as to this amendment proposed 
here, — what is the word that has been passed around? “Oh, don’t 
bother with it. Kall it. Kill it.’ It is like what the ex-Governor 
said about matters in the Senate: “Don’t bother with it. Kill it,” 
because it is supposed in some way to be adverse to the non-sectarian 
amendment. If it is, if there is some merit in this proposition, why- 
do we not consider it? We are not here for the purpose of acting upon 
these three or four big propositions; we are here for the purpose of 
revising the Constitution. One of the strongest arguments made in 
favor of the non-sectarian amendment was by a gentleman from New- 
ton in the first division, who got up here and said something about 
Massachusetts following the western States in having State systems of 
education. Now, I say very plainly that a State system of education 
or further participation by the State in education does not meet the 
approval of some of those who have supported the non-sectarian amend- 
ment. But this matter of a better distribution of school funds is 
bound to come up. It is as well worthy of attention as anything that 
has been considered by this Convention. I think, Mr. President, that 
this matter ought to be understood and ought to be acted upon on 
its merits, — not as to whether it will injure this matter or that matter, 
not as to whether it is going to delay the initiative and referendum, but 
it ought to be acted upon on its intrinsic merits, and I hope, Mr. Presi- 
dent, that it will be. 

Mr. Winstow of Newton: As a member of the committee on Edu- 
cation, which has’ brought in this resolution, I wish to say a few words 
with respect to its being brought in here at this time, and, too, the 
way in which the present resolution was made up, 

If you will refer to chapter 5 of the present Constitution you will 
find in the first article three sections. In the committee on Education, 
in consultation with the President of Harvard College, it was deter- 
mined that the last two sections were absolutely obsolete; also that 
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the first article was without serious purport at the present time. How- 
ever, it was felt by the committee, and as stated by the President of 
Harvard College, that it was worth while, for historic and sentimental 
reasons, to retain the major part of that article. It seems to me that 
it is not beneath the dignity nor contrary to the purposes of this 
Convention to retain such language as is distinctly of merit from the 
historic and sentimental standpoint; but I should say that the last 
paragraph of that first article, which seems to convey certain powers, 
was stated by the President of Harvard not to be of particular im- 
portance, because the general statutes contain all that is necessary 
with respect to those matters. It was felt, however, by the members 
of the committee on Education, that it was distinctly desirable that all 
universities and colleges within the Commonwealth should be placed 
upon a par, except that the greater age of Harvard University perhaps 
entitled it to mention. I believe, however, that it is not of serious 
importance whether section 1 of this resolution be included in the 
Constitution or not. The second section is very largely a transcript 
from section 2 of chapter 5, with a few changes of a single word or 
two, and with the addition of one sentence which was recommended by 
the Board of Education. If there is anything in the first part of that 
section which is in conflict with the anti-aid amendment I should sup- 
pose that it would have been in conflict all these years with the 
eighteenth amendment. Inasmuch as all the essentials of the first 
part of that section have been in the Constitution ever since the 
eighteenth amendment was adopted, and no conflict has been dis- 
covered, I see no reason why we should consider that there is at pres- 
ent any conflict whatever between that portion of this section and the 
anti-aid amendment. 

The last sentence of section 2 as recommended by the committee, 
as has been stated repeatedly, was put in at the request of the Board 
of Education for the purpose of enabling the carrying out of exactly 
the suggestion made by my neighbor from Saugus (Mr. Bennett), 
namely, to take somewhat from Newton and to give to Saugus if 
necessary, in order that a system of education might be maintained 
which should be fairly uniform. That is to say, education is believed 
to be a distinct function of the Commonwealth, and it is believed that 
it is of adyantage to the Commonwealth that all children of the State 
shall have somewhat nearly equal privileges. Therefore there may 
arise a situation where it shall be desirable for the State to contribute 
something to the education of the smaller districts, where the same 
privileges cannot be procured without excessive taxation. I believe 
that that is the purpose which is back of that provision, and I believe 
that it is in harmony with the action which is taken in most of the 
newer western States. It seems to me that the discovery of any con- 
flict between this resolution and the anti-aid amendment is something 
which has:come from a reading of the original Constitution, perhaps 
for the first time with this particular thing in view. In other words, 
it seems to me that any conflict which is found in this resolution with 
‘the anti-aid amendment was in the Constitution as it stands now. 

This resolution deals with the educational system of the State. 
The committee on Education in approving this language was thinking 
to present a resolution which should provide proper conditions for the 
educational matters throughout the State, and was not aiming in any 
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way to counteract or overcome or oppose the anti-aid amendment, 
however much some members of that committee would have been glad 
to do so. If there is in this resolution any antagonism to the anti-aid 
amendment some step should be taken to correct that, because this 
matter is altogether too vital to the interests of the State to be set aside 
by so comparatively insignificant a thing as the anti-aid amendment. 

The committee on Bill of Rights has presented to us a measure 
which has met the approval of a very large majority in this body. I 
understand that it is the purpose of the committee on Bill of Rights in 
ordering this present resolution before the Convention to press the 
anti-aid amendment forward so that it may go upon the ballot this 
fall if possible. There is one point, there is one feature about this, in 
which I thoroughly agree with the Bill of Rights Committee, namely, 
that if that measure is to meet with success at the polls it ought to be 
hurried through and put upon the ballot as soon as possible and with 
as little consideration as possible, because it seems to me that it con- 
tains within itself things which will be discovered to he more and more 
radical when it remains open to consideration, which will tend de- 
cidedly to prevent its adoption. With that in view, and in view of the 
extreme importance of the general educational features as presented in 
this resolution, I hope, first, that the opposition or the support of the 
anti-aid amendment will not result in the defeat of a good and con- 
sistent resolution, and I hope also that in the interest of the educa- 
tional institutions of the State the anti-aid amendment will not be 
pushed forward to a consideration by the people this fall, but that 
time will be allowed for its full and complete consideration by the 
voters. 

Mr. Powrrs of Newton: The gentleman from Saugus (Mr. Bennett) 
made an allusion in his remarks to the so-called anti-aid amendment, 
and his allusion to that is certainly very timely at this time. Some of 
you gentlemen will recall that I offered an amendment coming from 
the Board of Education, of which I am a member, authorizing the 
Legislature to deal with appropriations made for the support or the 
aid of local education. At the time I offered that amendment I was 
told by some of the leaders in behalf of the anti-aid amendment that 
there was no occasion to do so, that a resolution was coming along 
from the committee on Education which entirely provided the remedy 
which I sought through an amendment to the anti-aid resolution. I 
then examined this resolution, and I was satisfied that the statement 
was true; and I understood, as I think many others did at that time, 
that the members of the committee on Bill of Rights approved of this 
resolution. So I ceased to press the amendment which I had offered at 
that time, believing that this resolution would fully take care of the 
situation. 

I am entirely in accord with what has been said by the gentleman 
from Newton (Mr. Winslow), that this is a most important resolution. 
It involves the question of education, and the question of education 
has been one of the most important here in Massachusetts, — quite 
as important as the question of religion. We always have prided our- 
selves upon our system of education. 

While it is true that the Pilgrims, when they came to our shores, 
first built a meeting-house, the next building they put up was a school- 
house, — and religion and education have gone hand in hand for more 
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than two centuries. Now the time has come when Massachusetts as a 
Commonwealth is called upon to aid these struggling communities in 
the education of the youth, and I am quite sure, Mr. President, that 
every one will agree with me thére is no reason why the children of one 
town or one city should not have the same facilities for common 
school and public education as the children of any other city or town. 
That is to be the policy of the Commonwealth of Massachusetts if 
those most interested in education are permitted to carry it out. 

This resolution, as I understand it, Mr. President, gives to the 
Legislature authority to promote public education, to give aid if it 
chooses to do so to different localities, and I sincerely hope that the 
resolution will be adopted by this Convention. It is said that there is 
conflict between this resolution and the resolution that was adopted 
by the Convention, known as the anti-sectarian resolution. If there be 
any conflict, that conflict ought to be cleared away. There is no 
reason under the sun why there should be a conflict between the ques- 
tion as involved in the sectarian issue and the question as involved in 
this issue of education. But do not vote down this resolution. If 
there is any danger of a conflict between the two, by which we recom- 
mend amendments that are not consistent, let us make them con- 
sistent, but at any rate let us stand here in Massachusetts for the 
cause of education and equal education i in every part of the Common- 
wealth. [Applause.] 

Mr. PrLietier of Boston: What present weakness in our educa- 
tional system does this resolution seek to cure? 

Mr. Powsrrs: At the present time the Commonwealth may make 
appropriations for local aid of local schools. It has, however, no con- 
trol over those appropriations. J think that this resolution does give 
the Commonwealth control over the appropriations which it makes for 
local uses. I trust that answers the gentleman’s question. 

Mr. Epwin U. Curtis of Boston: I should like to ask the gentle- 
man if he does not think that the anti-aid amendment and this resolu- 
tion conflict. 

Mr. Powers: The gentleman asks me whether I do not think that 
the two resolutions are in conflict with each other. I have not stated 
that. I do not know. This I do know, that if they are in conflict 
there is no reason why that conflict should not be cleared away. There 
are plenty of good lawyers in this Convention who will have no diffi- 
culty in clearing up that situation, if such situation exists. 

Mr. Curtis: As there are many good lawyers in the Convention, 
and you are one of them, will you attempt to clear it away before 
eleven o’clock to-morrow? 

Mr. Powers: I will undertake to clear it away to my own satisfac- 
tion, but the most difficult thing in the world is to satisfy certain 
gentlemen in this Convention that it has been cleared away. This 
Convention, or. at least a portion of this Convention, has simply gone 
mad over this sectarian issue. I do not fully agree with many of them, 
yet I voted for the sectarian issue. But when an attempt is made to 
put forward something to prevent different creeds from getting in a 
contest with each other at the disadvantage of the cause of education, 
then I say it is going altogether too far. [Applause.| The fact is, Mr, 
President, that with sufficient education the sectarian issue would dis- 
solve without any legislation whatever. What you need in Massachu- 
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setts is education, and with sufficient education these creeds would be 
in harmony with each other. As I stated the other day, I belong to 
a creed that is neutral on this question. We do not have any trouble 
with anybody. To us everybody looks good, whether he be Catholic 
or whether he be non-Catholic. In other words, we believe in the 
fatherhood of God and the brotherhood of man, and if these gentlemen 
who have been contending over this question would adopt the creed of 
my church, there would be no occasion for this anti-aid resolution. 

Mr. Curtis: I should like to have the gentleman, after having given 
me that discourse, answer my question, — whether he will attempt to 
remove the difficulty before to-morrow morning at eleven o’clock. 

Mr. Powers: I will do so, with the understanding that after I have 
given my opinion on it it will be accepted by the gentleman from 
Boston. 

Mr. Lomasnery of Boston: Cannot we by legislation do what the 
‘gentleman wants? In other words, when the Legislature appropriates 
the money cannot it designate how it shall be spent, without passing 
any constitutional amendment? 

Mr. Powrrs: In my judgment it cannot. 
Mr. Lomasnrey: Do I understand the gentleman to say that if 

the Legislature is called upon to appropriate out of the tax levy the 
people’s money it cannot designate how it shall be spent, by what 
boards or in what manner? 

Mr. Powers: Let me answer that a little more in detail and say to 
the gentleman from Boston that, while that question never has been 
adjudicated by the courts, lawyers disagree as to whether it has the 
right to do it or not; and so long as there is a doubt about it, it ought 
to be cleared by this Convention. 

Mr. Lomasney: Does not the gentleman know that the Legislature 
every year provides that so much money shall go for roads, so much 
money for this, that and everything else? If it is appropriating the 
people’s money out of the tax levy, where is there any court decision 
that says the Legislature could not designate the purposes to which it 
could be used when it was not in violation of any constitutional pro- 
hibition? 

Mr. Powers: The difficulty is that the local school-boards claim 
that whenever an appropriation is made for local purposes they have 
the absolute control of it. For instance, suppose the Legislature makes 
an appropriation to be used exclusively for the high school in some 
town in the Commonwealth, the local board insists that they have not 
the right to designate the purpose. Now, a conflict between the Board 
of Education and local boards is most harmful; and while such con- 
flict exists to-day, it ought to be removed by making the question 
absolutely clear and giving to the Legislature full power to determine 
the method and the manner in which these State appropriations are to 
be used. 

Mr. Lomasney: The gentleman will admit that the school-boards 
are creatures of the Legislature; and is not the gentleman trying to 
give the Board of Education control of the local school-boards in the 
cities and towns? 

Mr. Bennett: I want to make this part plain, if IJ am right. The 
_ Board of Education has power enough, and to my mind I sometimes 

think it has too much power. I do not know about that. But it does 
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not provide any funds, and the funds do not exist for the poor towns. 
The Board of Education comes in and tells us that we must do this 
because it has been successful in Brookline, or Newton, or Winchester, 
or some other place, and then it says we must do it in Saugus, and 
Webster, and Clinton, and Blackstone, and I might name fifty or a 
hundred towns, and they have not got any money to do that. In the 
days when this system of taxation was enacted the town was the unit 
and the people were scattered. Now my question is this, then, — I 
did not notice the gentleman was answering a question already, but my 
question, would be this: Is not that the interpretation of it, not that 
we want the Board of Education to have more power, but that we 
want some method of providing funds by which the poor towns can 
do what they are told to do practically by the Board of Education? 

Mr. Pownrs: The gentleman from Saugus I think served for some 
seventeen years in the Legislature, and I assume he knows perfectly 
well that the Board of Education has no funds except through appro- 
priations made by the Legislature. Now, the difficulty is that the 
Legislature in making the appropriations cannot impose the conditions 
upon the expenditure of the money, at least the local board so claims, 
and we insist that when we expend the State’s money we should have 
the right to determine how that ‘money is to be expended. If we are 
going down into Saugus and we are going to appropriate $10,000 for 
schools, we should have a right, in our judgment, to say how that 
money should be expended. 

Mr. Lomasnery: J think the gentleman did not get the point of my 
question. If the gentleman’s ideas prevail, the Board of Education, 
of which he is now a member, will be in a position to control the local 
school-committees in all the cities and towns and compel them to con- 
form to its views. In other words, would not the Board of Education 
have full control over them? Is not that what he is after? 

Mr. Pownrs: It is true I did not answer the question of the gentle- 
man from Boston, because I left that to the gentleman from Saugus, 
understanding that he desired to answer that quéstion. Now, it is not 
true that the Board of Education can use the money for any different 
purpose than is designated by the Legislature in making the appropria- 
tion. In other words, we are nothing but trustees of the fund, agents 
of the Commonwealth in expending the money under the direction of 
the Legislature. If the Legislature has not the right to give the direc- 
tion, then of course we have no authority over the expenditure of the 
appropriation. U 

Mr. Retpy of Boston: I should like to ask the delegate if the real 
story is not that the Legislature has not the power to designate how 
the money shall be spent, but prefers to trust the local school-boards 
rather than the centralized Board of Education. 

Mr. Powers: I have stated perhaps a dozen times since I have 
been on my feet that I do not think they have the authority to desig- 
nate how the money shall be expended. 

Mr. Brown of Brockton: I thought I understood by the question of 
the gentleman from Boston that your Board of Education would have 
control over the local funds that might be raised in that particular 
town for its schools. Is that true, or is it true that your Board of 
Education has control only of the State fund which is put into that 
town in addition to what the town raises itself for its own school purposes? 
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Mr. Powers: However violent the statements may have been made ~ 
by the gentleman from Boston, he did not go as far as that. The 
most he claims is that the Board of Education has control over the 
State funds, without regard to the local boards. Of course the local 
boards have absolute control over the appropriations made by the 
cities and towns. The real question is: Shall the State or shall the 
Legislature be authorized to control the appropriations, that is, deter- 
mine the purposes for which they shall be used, that are authorized 
by the Legislature? 

Mr. Wasupurn of Worcester: The fundamental trouble that exists 
in discussing this amendment is that an attempt is being made to mix 
oil and water. That experiment has been tried often but never has 
succeeded. We shall make very little headway until we understand 
what the issue is. 

The chairman of the committee on Bill of Rights (Mr. Edwin U. 
Curtis) exhumed this measure from that bottomless pit of the docket 
of the Committee of the Whole and brought it into the light of day, 
because he thought that in some of its provisions it cast a cloud upon 
that measure referred to by its friends as the anti-aid amendment and 
by those less partial to it as the anti-sectarian amendment. The 
gentleman in the first division, the chairman of the committee, in my 
opinion, is right in contending that these two measures, in some par- 
ticulars at least, are inharmonious. I have wondered why, with the 
complete domination of this Convention possessed by the committee 
on Bill of Rights, it has not long since asked us to go back to the Con- 
stitution as it was framed in 1780, and so use the pruning knife that it 
might be brought into complete harmony with the views of the com- 
mittee on Bill of Rights in 1917. The same inconsistency exists be- 
tween this proposed amendment and the anti-aid resolution. I will 
now venture, Mr. President, to read a portion of section 2 of chapter 5 
of the Constitution of Massachusetts. I invite the attention of the 
brethren as I go back to the ark of the covenant. It reads as follows: 

Wisdom and knowledge, as well as virtue, diffused generally among the body of 
the people, being necessary for the preservation of their rights and liberties; and 
as these depend on spreading the opportunities and advantages of education in the 
various parts of the country, and among the different orders of the people, it shall 
be ey duty of Legislatures and magistrates, in all future periods of this Common- 
wealth — 

To do what? Among other things, —and listen to this, — 

. . . to encourage private societies and public institutions, rewards and immunities, 
for the promotion of agriculture, arts, sciences, commerce, trades, manufactures. 

That is the article as it stands in the Constitution, and that article 
as it stands enunciates a policy which the anti-aid amendment seeks to 
abandon for all time. There is no escape from that proposition, and 
you cannot harmonize the two views. You either must modify your 
anti-aid amendment, if it has not passed beyond recall, or you must 
change this ancient charter under which we have lived for so many 
years. Ah, Mr. President, as I have reflected upon this proposition, as 
I have attempted to enumerate the advantages that we might hope 
for under this anti-aid and anti-sectarian amendment, I have wondered 
if we are not paying too great a price, — I have wondered if we were 
not paying too great a price, — and that same doubt rests in the minds 
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of many of the delegates who, like myself, finally voted for it. At one 
time during that discussion I sought to engraft an amendment upon 
that measure leaving in the hands of the Legislature the right, if it saw 
fit, to maintain scholarships in our two great engineering schools. I 
said to the Convention then, and I repeat it now, that if that right 
is denied, it will not be long before there will be an imperative demand 
for the establishment of a State school of engineering. And that is sure 
to happen. 

Let us not engage in a general discussion, but come right to the crux 
of this proposition. We never can settle any question properly with- 
out knowing the truth. It is foolish to obscure the issue. It is idle 
for any one here to deny that there is conflict between the anti-aid 
amendment and part of the measure proposed by the committee on 
Education, and the same conflict exists between the proposition of the 
committee on Bill of Rights and the Constitution as: it was written 
originally. If the anti-aid amendment is to go before the people as a 
declaration of a new policy of the Commonwealth, a new policy in 
response to the wisdom of 1917 as contrasted with the wisdom of 1780, 
then there should be an amendment changing the original charter, and 
there should be the same amendment of that part of the measure 
proposed by the committee on Education. 

The distinguished gentleman from Boston in the first division (Mr. 
Edwin U. Curtis), the benign, the gentle, the pacific, the persuasive 
chairman of the committee, complained in my hearing a moment ago 
that the gentleman from Newton (Mr. Powers) had not answered his 
question. I have answered it. I have answered it squarely. [Ap- 
plause.| And I tell him that in my opinion the original Constitution 
of 1780 must be amended, and also part of this pending measure of 
the committee on Education, if they are to be brought into complete 
harmony with the anti-aid amendment. 

Mr. Avery of Holyoke: I think we all agree that we shall be en- 
gaged the next few years in problems more difficult of solution than 
this government ever has faced, save at the time when it went into the 
business of government. There are two weapons that we can use to 
solve these problems, and they are about the only two. One is religion 
and the other is education. By the amendment of the Bill of Rights, 
or the anti-aid, we have shut out religion from the helping hand of 
this Commonwealth. Are we going to take the only. other weapon we 
have, education, and shut that out too? That is what this proposal 
amounts to. 

There is a question about immunity from taxation. How many 
colleges can live in this Commonwealth to-day and pay taxes? Per- 
haps Harvard can. Perhaps a few can. My own college, Amherst, 
cannot, and there are many other small colleges that we love that 
cannot do it. Are you going to take that chance and subject them to 
that liability? 

For four years I was principal of a high school,in the State of New 
York, and I know the difference between a local system of schools and 
a State controlled and organized system, and I say that Massachusetts, 
if it is going to compete with other States, with New York and the 
great States of the west, has got to come to a State organized and con- 
trolled system of schools, — and that system this present resolution 
makes possible. 
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There may be some conflict between this and the anti-aid amend- 
ment. We had better let that conflict stand. We had better say that 
at this time, facing the problems that this old Commonwealth does 

‘face, we will do what we can to save from the wreck the one great 
instrument we have got left to use, — education. [Applause.] 

Mr. Samuel L. Powers of Newton moved that the resolution be amended in 
section 2, by inserting after the word “ otherwise”’, in the last sentence, the 
words “‘, save as otherwise and elsewhere provided in the Constitution,’; and 
by adding at the end of section 2 the words: 

To this end the Legislature shall have the power to exempt from taxation property 
used for charitable, benevolent, literary, educational, scientific and religious pur- 
poses. 

Mr. Powers: I think the former amendment removes the objection 
made by the gentleman from Boston. In other words, if the sectarian 
resolution is adopted by the people it becomes part of that title, and 
appropriations made for educational purposes would be subject to that 
resolution. 

Mr. AnpErson of Newton: I have two amendments before the 
Convention which speak of the exemption from taxation for charitable, 
educational and religious purposes. I have been informed and shown 
that we ought to add from the statute the words “benevolent, literary 
and scientific”, making it “property used for charitable, benevolent, 
literary, educational, scientific and religious purposes,’ to make it 
conform to the statute of Massachusetts, and I ask unanimous consent 
so to perfect both these amendments. 

No objection was made and the amendments were modified as indicated. 

Mr. David Stoneman of Boston moved that the resolution be amended in 
section 1, by striking out the word “Christian”, and inserting in place thereof 
the word ‘‘all”’. 

Mr. Cuarx of Brockton: I want to vote right on this question when 
I vote, and I must confess that I am in the dark, not understanding all 
the effulgent lights that have been shed upon this body in connection 
with this matter. I wish to read one phrase of this resolution, hoping 
that some member of the committee will be able to enlighten me as 
to just what the scope of it is: 

It shall be the duty of Legislature and magistrates, in all future periods of this 
Commonwealth . . . to encourage private societies. 

Of-course it mentions other things, but it distinctly says that. 

. . . to encourage private societies. . . . To this end the Legislature. shall have 
power to make such provision by taxation or otherwise as will, in conjunction with 
the local agencies [the private societies] and institutions above enumerated, insure 
a complete and efficient system of education, which will afford to every one oppor- 
tunity for full mental, physical, and moral development. 

Mr. Brown of Brockton: The gentleman has been five years an 
honorable Senator from the honorable city of Brockton, and I should 
like to know if this is the first time he ever read that section in the 
Constitution. _ 

Mr. Crarx: I confess in my humility that it takes me longer to 
comprehend some things than it does my friend from Brockton. 
[Laughter.] But, Mr. President, I desire to know if it shall not be the 
duty of the Legislature and of magistrates to encourage Young Men’s 
Christian Associations, provided they furnish the means for mental, 
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physical, and moral development, as many of them are doing at the 
present time. Furthermore, I want to ask him if it is not the bounden 
duty, if we pass this resolution, for the Legislature to encourage these 
things by making grants to churches that maintain schools and gym- 
nasiums, as many of them will if the funds are forthcoming from the 
public treasury. 

Now, Mr. President, I am in hearty accord with every move that 
makes for a higher education, a broader education, better opportunities 
and privileges for the poor man’s boys and girls. I am with it every 
time. But, Mr. President, I believe that there is such a looseness in 
the second section of this resolution that nobody knows what it will 
do, or rather nobody knows what it will not do. I am afraid of it as 
itis. I do not see any limits to it. 

I want to say before I sit down, Mr. President, that in the first sec- 
tion I recognize great merit and beauty. In fact, it is an essay of 
beautiful sentiments and must appeal to the moral sense and the 
esthetic taste of every delegate in this Convention hall; but when we 
come to the second section there are things that are absolutely danger- 
ous, in my judgment. I cannot vote for that resolution as it stands at 
the present time. 

Mr. Epwin U. Curtis of Boston: J think in fairness to this Con- 
vention one question ought to be raised that has not been raised here 
at all. In chapter 5, section 2, appear the words “public schools and 
grammar schools”. Then was passed the eighteenth amendment, 
which was “public schools and common schools”. That repealed 
chapter 5. Now by this resolution you are putting back the words 
“public schools and grammar schools”, and you are defeating the 
eighteenth amendment. That is, if the anti-aid amendment should 
not be accepted by the people and this amendment should be accepted, 
you have defeated the proposition of the eighteenth amendment, which 
already has been determined by the court as saying for what purposes 
and what schools money raised by taxation shall be used. 

As far as the committee on Bill of Rights is concerned I am sorry 
that I have not the facile tongue of the gentleman from Worcester 
(Mr. Washburn) who so aptly described me. Not having that tongue 
I shall not attempt in this Convention to describe him, but I will say 
that he is a very skilful and acute man, and that he has put back his 
institution, Worcester Polytechnic Institute, where we took it out on 
the 22d day of August, if this resolution is passed. But he was fair, 
he was square, when he said that there were things in that resolution 
which it was dangerous for this Convention to pass. Now, then, after 
that statement and argument I want to ask the 295 gentlemen sitting 
in this Convention who voted for that resolution if now, six weeks 
afterwards, they want to change their minds and go before the people 
and nullify it by another act. Yes, gentlemen, if you show me that a 
majority of you do, I have nothing to say; but there is one here who 
never will do it, because I say it is a reflection on the intelligence of 
this Convention to pass an act in August and repeal it in October. 

Mr. Powers: I should like to ask the gentleman whether, in his 
opinion, the amendment offered by the gentleman from Lexington, 
which appears to have been offered before I submitted mine, does not 
cure the entire difficulty. 

Mr. Curtis: I want to say that possibly I may not be able to 
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answer his question correctly, as I have not studied it carefully. But 
this does occur to me: That if those two resolutions went before the 
people at the same time, and the so-called anti-aid or anti-sectarian, — 
I am not ashamed to use the word, — resolution was defeated, then I 
think those words would allow the Legislature to make appropriations 
for public schools, for private schools or anything else that it might 
want to make appropriations for, and thus would repeal the eighteenth 
amendment. That is what I think would be the effect of those words 
if they were both there. That is what I suppose the gentleman from 
Newton (Mr. Powers) wants me to say. I am not committing myself 
definitely till I have had time to study it. I should say that with the 
amendment of Mr. Anderson on taxation, to clear that up, it probably 
would accomplish the result if they were both accepted. 

Now, gentlemen, I want to call your attention to one other thing 
while I am standing here. While the gentleman from Worcester (Mr. 
Washburn) voted for the resolution, — finally he did vote for it, — he 
did not want to vote for it, and from the day that he stopped fighting 
it I was suspicious; I was suspicious then and I have been until this 
measure came up to-day. Almost every other man here who has 
talked against the resolution, who has applauded the speakers, who has 
said anything, has been a man who voted against the anti-aid resolu- 
tion originally, who did everything he could against it. The gentleman 
from Fall River (Mr. Cummings) is square and fair. He says he wants 
to take any method, and does not care what it is, to beat the anti- 
aid amendment, and I applaud his frank statement. There is no con- 
cealment about that. There is no stab in the back or anything like 
that. JI think that what he said is probably true, — I think I quote 
him correctly, — that if those two amendments were accepted at the 
same time the only university in this State that would suffer would be 
Boston College. Why? Because they teach denominational doctrine 
there. Now, I want you all to understand that fairly and squarely. 
I would not be a party to voting for anything that would deprive that 
college of the same rights that some other college had. I understand 
he agrees in the statement. And also the only private schools that 
would be stopped would be the parochial schools. Now, I am broad 
enough to say if we are going to give money to other schools, give it to 
parochial schools; but you will prohibit it by that amendment if those 
two amendments are passed, as he said yesterday, with the words 
“denominational doctrine’ there. Denominational doctrine is taught 
in parochial schools, and they will have nothing under this resolution, 
and neither will Boston College. So I want you gentlemen to know 
these things when you vote for it. 

Between the gentleman from Fall River (Mr. Cummings) and myself 
there is no ill feeling, no disagreement. We agree perfectly. He says 
fairly and squarely that he wants to defeat that amendment by any 
means, and I say that this Convention ought to pause and think of 
what they did in August and what they are asked to do now. The 
gentleman from Worcester (Mr. Washburn) says fairly and squarely 
that there is a difference, and I say there is a difference. I say if you 
pass that resolution you will ruin the other one, and if that is the way 
this Convention wants to go before the people with its work, I do not 
want to be a party to it. 

Mr. Cummines of Fall River: It is obvious that if both amendments 



ENCOURAGEMENT OF LITERATURE. 291 

are adopted the conclusion which the gentleman from Boston (Mr. 
Edwin U. Curtis), the chairman of the committee, has stated as ex- 
pressing my view is I think correct, but the way to solve the difficulty 
is to defeat the anti-aid amendment. It is a melancholy reflection for 
the sober-minded men of this Convention, the delegates to this Con- 
vention, to have before them what the gentleman from Holyoke (Mr. 
Avery) stated to be the fact, that we have jettisoned religion, we have 
thrown religion overboard, one of the safeguards, and we have educa- 
tion only left to us. That remark was based upon the assumption 
that the anti-aid amendment would pass, would be submitted to the 
voters at this election and ultimately pass. If it is true, —if it is true, 
Mr. President, — then it is a serious matter for this Convention to 
assume responsibility for losing one of the anchors of the State, — 
religion, — and relying only on the other, and not too securely on the 
other unless this amendment reported by the committee on Education 
is adopted. 

The gentleman from Worcester (Mr. Washburn) speaking with his 
usual felicity, with the charm that surrounds all that he says, re- 
minded this Convention of what I attempted imperfectly to state when 
the anti-aid amendment was under consideration, that this Conven- 
tion was advising the voters of Massachusetts to abandon the policy 
of the fathers, which was to cherish the things that are enumerated in 
the second section of chapter 5. Mr. President, do not let us become 
confused here between these two amendments. One of them makes 
for education distinctly. One of them will help this State. One of 
them will not start fires but will quench them. One of them will make 
peace. One of them will tie the people together. The other inflames 
the passions of the people. The other will start the fires. The other 

-rejects the counsels that have made Massachusetts great. Choose 
between them. Take what the committee on Education offers to help 
Massachusetts, or take what the committee on the Bill of Rights 
offers to destroy Massachusetts. [Applause.] 

- Mr. Donnetiy of Lawrence: As a member, gentlemen of the Con- 
vention, of the committee on Education, I should like to state that 
having five resolutions before our committee we summed them all up 
into one resolution, which is known as resolution No. 309. It was 
moved in that committee of ours to give our secretary, who formed a 
subcommittee, also the so-called power and authority to draft these 
resolutions into one resolution and report them back to the commit- 
tee. The sectarian amendment being under discussion at that time, or 
the report of the Bill of Rights Committee, we possibly did not think, 
I will say that I did not think, that this measure would conflict with 
the so-called adopted sectarian amendment now, and up to yesterday 
morning in the meeting held by the committee on Education I told 
the chairman of our committee that I would support this measure 
provided that I saw that it did not conflict with the so-called adopted 
sectarian amendment at the present time, and I asked the committee 
on Education to reserve my rights to dissent in that respect. Well, 
the chairman of my committee said sure enough that I had the right 
to dissent if I felt as though this measure conflicted with the so-called 
sectarian amendment. I wish to give notice at this time. As I have 

_ listened to the debate on this resolution, I think my own committee 
-along with myself have acted with good faith. Part of them possibly 
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may have been slightly accused of trying to break up the work that 
the committee on Bill of Rights has done. J think we have acted in 
the best of faith, but I do feel now as though it does conflict with the 
anti-aid amendment, and I want to put myself on record as being a 
dissenter to this measure. 

Mr. Lomasnery of Boston: In view of the fact that this sectarian 
issue is being brought out so prominently I think it is just as well to 
meet it now. When that amendment was before the committee on 
Bill of Rights it was my privilege to meet several distinguished 
Catholic gentlemen of this city, three laymen and one clergyman, and 
we went over the question and we discussed it thoroughly. And here 
was the position of those gentlemen, and they are men of standing in 
the community, who in the past have represented the Catholic inter- 
ests at the State House. I will read to the Convention their state- 
ment in relation to the matter: ; 

1. They did not desire to prevent any private institution from re- 
ceiving money from the State for educational or charitable purposes. 

2. They felt there was no need of any further constitutional amend- 
ment to prevent the payment of money by the State to private in- 
stitutions. 

3. They were unalterably opposed to the Batcheller or Anderson 
amendments. 

4. If it was necessary to pass any amendment they would accept the 
Curtis amendment. 
When the committee on Bill of Rights was considering this matter 

in executive session the gentleman from Newton (Mr. Anderson) asked 
to have the resolution of the committee changed. He asked to have 
the words “religious doctrine is taught”’ stricken out, and the words 
“denominational doctrine inculcated”’ substituted. The committee, or 
several members of it, delegated me to talk with some of the gentle- 
men who were watching this matter, not only this year, but who have 
been watching it in behalf of the Catholic population of this State for 
several years. I talked with one of the most representative Catholics 
in this city, a lawyer, a man of integrity and ability, who holds a 
responsible position. I told him the exact situation. I said: ‘“ Mr. 
Anderson has suggested to the committee that we eliminate these 
words and take the other words. If we do that, the entire committee 
will be in accord. It is up to you, now, to say whether we shall have 
peace or whether we shall have war on this question.” He asked: 
“How do the committee feel?’’ I replied: “They have no objection, 
but so far as I, myself, and several others who are interested, are con- 
cerned we want your viewpoint and we will do as you say.” He said 
he would take the language suggested by Mr. Anderson on the matter, 
and that was how we came to bring in this unanimous report. 

Now, gentlemen, it is all very well to talk about kindling the flames 
and doing all these various things, but who is doing it? We have seen 
this State House crowded for years, for what purpose, — assailing the 
Catholic population of this State, and demanding that the Constitu- 
tion be amended so as to stop them from seizing the money of the 
people from the treasury of the Commonwealth! Yet the facts show 
that the Catholic institutions of this State have received but $49,000 
out of $16,876,620.24 expended since 1860. And still these men were 
saying they wanted the amendment passed to stop the Catholic in- 
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stitutions from receiving public funds! ‘Then when the Catholic 
gentlemen came before the committee they said: “We do not think 
there is any need of any legislation, but if you are going to pass any 
amendment pass one that applies to all. Why should our denomina- 
tion be singled out, when we have not been receiving this money?” 
And for years the Catholics have preached that doctrine before the 
committees at the State House. They never came forward asking for 
any money, they never sent a lawyer asking for money, and all they 
had received was $49,000. But certain men were continually saying: 
“You do want it,” and they further said: “ We want this amendment 
to apply to institutions wholly or in part under sectarian or ecclesiasti- 
cal control.” And I want to say of the gentleman from Newton, and 
I could not do less, that when we told him the Catholic viewpoint of 
the words “sectarian or ecclesiastical control,” and said that we felt 
it was a deliberate insult to the denomination to which it was our 
privilege to belong, he said: “I have no intent to insult them, and I 
will take those words out.’”’ And those words came out and then we 
drafted a new amendment which was changed after one of the most 
prominent Catholic lawyers in Boston consented to it; and that 
brought the matter out of the committee unanimously. The lawyer 
who approved of it has represented the Catholic people at the State 
House for years. 

The amendment came before the Convention and we discussed it. 
We had all these innuendos, all these insinuations, but no constructive 
suggestion; no amendment was put forward; so we did the best we 
could. Were we not justified when these representative Catholics told 
us their viewpoint, — which was “equal rights for all, special privileges 
for none,” — when we had heard them say that repeatedly in the 
corridors of the State House and at the public hearings held in this 
building? 

J have in my hand, sir, a copy of the Boston Pilot of April 10, 1915. 
It says: 

BatcHELLER BILL 18 BEATEN 116 To 107. 

Decision Reached After One Of The Most Exciting Sessions Ever Held in The 
Legislature. 

The proposed sectarian amendment to the Constitution of the Commonwealth 
known as the Batcheller bill, after one of the most rancorous debates ever held in 
the House of Representatives, on last Wednesday evening, was defeated by a vote 
of 116 to 107. 

Among the bigots who made a pitiable exhibition of themselves were Representa- 
tives Fred P. Greenwood of Everett and Fitz Henry Smith, Jr., of Boston. 

Among the valiant champions of liberty and true patriotism were: Martin 
Lomasney of Boston, Edward F. McLaughlin of Boston, Peter J. Donaghue of 
Boston, Joseph J. Donahue of Medford, John F. Doherty of Fall River, John N. 
Levins of South Boston and Dr. John P. Good of Cambridge. 

Before a vote was reached on the Batcheller bill, the so-called Fitzgerald bill was 
taken up and defeated by a vote of 116 to 111 and the so-called Cross bill met a 
similar fate by. a voice vote. 

' A complete report of the speeches and details of the character of the voting will 
be given in the Pilot of next week, as the proceedings were carried far beyond the 
press time of the Pilot. 

Now, Mr. President, if it was true patriotism to support the prin- 
ciple of that resolution in 1915 I cannot see any treason in supporting 
it now. I state frankly that I for one would not vote for any amend_ 



294 ENCOURAGEMENT OF LITERATURE. 

ment that would give the least insult to any religious denomination in 
this State, particularly the one in which I was born and brought up. 

Now, all kinds of efforts have been made to stop this amendment. 
Why? Is it an attempt to keep this State in turmoil? Why should 
those of us who live in this State under our flag, which gives equal 
rights to all, divide on this question when the amendment applies to all? 

Gentlemen, I know this Convention, and I know something about 
the character of Massachusetts Legislatures. Let any man read the 
proceedings of the Convention of 1853, — there was not a Catholic 
member in the Convention, — and see how those gentlemen tenderly, 
fairly and carefully considered the Catholic interests. One of the 
worst squabbles was between the different Protestant denominations, 
for the different denominational schools were then in existence and 
they were fighting for the money amongst themselves, but théy were 
courteous and kind and discussed the Catholic population then just as 
fairly as we to-day discuss the Jewish population. But the times have 
changed since then. There were men in that Convention who told 
about the dire disaster that was going to happen i in this State when 
the Catholics got in the majority. Why, sir, take the inaugural ad- 
dress of Governor Gardner, when he was inaugurated Governor of our 
State. In his address he requested that the Irish companies of the 
militia be disbanded because he said they could not be relied upon to 
defend the flag of our country; but shortly afterwards the civil war 
showed he was wrong, and our flag was carried forward to victory by 
Catholics and Protestants alike. [Applause.] 
Now, sir, why be fooled? We are sensible men. Who can dream 

that the amendment these gentlemen brought here was not all under- 
stood? Who had a meeting in the Union Club? What was their 
purpose? What were they doing? The President of Harvard Uni- 
versity was there, — that is generally admitted. I make no reflections 
on the gentleman, — but these are times when one must talk plainly, 
— the gentleman from Harvard was in the Union Club privately with 
some other gentlemen. The President of Harvard University was also 
before this committee. The sectarian’ matter has been before the 
Legislature for years. It was known that it was coming to this Con- 
vention. Did they have any measure here to meet the situation? Do 
you suppose with their education and ability they did not knowit? Did 
they have any amendment? No. They took two or three measures 
and some skilful work was done. As I told you earlier in this Con- 
vention they have able seamen on the job here, and these men, — 
I make no reflections, — who stand up and cross their hands and as- 
sure us that they knew nothing about this matter certainly have 
nerve. It is a pretty good job for men who did not know what they 
were trying to do. It seems to me, when you consider that three 
men on this committee on Education voted against the anti-aid 
amendment, and a couple more of them were not for it very strong 
but fell in line, that there were powerful and well-directed interests 
behind this proposition. 

Mr. Creep of Boston: I was very much interested in Hotonine to 
the clipping from the Boston Pilot of April 10, 1915, which the gentle- 
man keeps in the scrap-book for which he is famous. I should like to 
ask him: Has he in that secrap-book an editorial from the Boston 
Pilot of September 22, 1917? 
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Mr. Lomasney: I think the gentleman must be mistaken. He 
talks about keeping papers in some book. I have the editorial, and I 
read it, and I read you the other statement from the Pilot of April 10, 
1915. Every Catholic here can say truthfully that he never know- 
ingly voted for a proposition that was an insult to the denomination 
in which he was born and raised. He was given no such viewpoint. 
Gentlemen representing the Catholic community, four of them, talked 
with me on this proposition, and I read you substantially what they 
stated. One of them talked with at least ten members of this Con- 
vention, — Catholics and Protestants alike. They also made the 
same statements openly before the legislative committee in this build- 
ing in 1915, and I am informed by a member of this Convention that 
the shorthand notes of that meeting will show it. 

Mr. Creep: The gentleman speaks of four distinguished Catholic 
laymen. Is not the Boston Pilot the official organ, so called, of the 
archdiocese of Boston? 

Mr. Lomasnrey: Of course, I do not know what the gentleman 
means by that. The Boston Pilot has been the official organ of the 
Trish Catholic population of: Boston since I was a boy. I never knew 
it had changed its policy. I did not eatch the exact question, but I 
want to say, Mr. President, and I am talking of what took place, 
that one of the gentlemen talking with me is a clergyman, three others 
are respected men of intelligence. Mr. President, it made no differ- 
ence to me personally what they said. If I had agreed with them I 
should have been with them. If I did not agree with them I should 
use my own judgment, because I could do that, but it would make a 
difference in the way I should present the case. Now, I talked with 
members of this Convention, and some of them asked me the situation - 
and I told them with whom I had talked, and some of the men in this 
Convention themselves talked with some of those gentlemen and con- 
firmed my statements. Mr. President, my point is this: One cannot 
do what was called a patriotic act two years ago and have the same 
action denounced as treasonable two years afterwards. The gentleman 
from Fall River (Mr. Cummings) yesterday frankly said that there 
was no difference in principle between the proposition we were advocat- 
ing and the amendment he gave to me as the result of the Union 
Club conference, because they agreed in their amendment, Mr. Presi- 
dent, to stop the whole matter in 1925. 
Now, sir, why is all this brought in here? We are not repealing any 

parts of the Constitution affecting Harvard University. We have 
touched only what we have stated there.’ But we do not specifically 
repeal any part of the Constitution. Weare standing on thelaw. How 
was that amendment brought in? It is not the same as the original 
document. They have smuggled words in there, and I venture the 
assertion that they did know it. What are we going to lose if we kill 
the resolution? Nothing. That is what we should do. 

Mr. Creep: During the debate this afternoon, if my memory is 
correct, the gentleman from Newton (Mr. Powers) said that during 
the debate on the anti-sectarian amendment he was assured by mem- 
bers of the committee on Bill of Rights that thére was a resolution 
coming up that would take care of his amendment. I have under- 
stood, since this matter was dragged forth from the docket of the 
Committee of the Whole, that the committee on Bill of Rights had no 
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previous knowledge of resolution No. 309. I should like to ask the 
gentleman if he knows what members of the committee the gentleman 
from Newton referred to. 

Mr. Lomasney: The gentleman from Newton is a member of this 
Convention. He is far better qualified than myself to state his thoughts 
to this Convention and to the gentleman. I am responsible for my 
own thinking and talking and for no one else. But, Mr. President, 
when I take a position that I believe is right, as God Almighty permits 
me to see it, I do not quit for any one. 

Mr. Buackmur of Quincy: Did I understand the gentleman to say 
in the course of his remarks that at the time he had his conferences or 
was dealing with this subject-matter in this committee he was in con- 
ference with a reverend gentleman high up in the Catholic church here 
in Boston, and that he agreed to the final draft of the resolution as it 
was passed, the anti-aid question? 

Mr. Lomasnery: I made what I considered was a statement of fact. 
Let me make it again. I said that I talked with four gentlemen in this 
city, one of whom was a clergyman, a Catholic clergyman, and that we 
discussed this matter before it was considered. This was their view of 
the situation. I never talked with a Catholic clergyman present but 
once. I did talk, sir, and some of the committee members knew I was 
talking, with another gentleman who was far better qualified than 
myself, not only on statute law but on constitutional and canon law. 
I do not pretend to know much about either. It seems to me, how- 
ever, that this is a civil matter. And as I stated before, I talked with 
a gentleman on the final solution of this problem. He is a lawyer of 
integrity and standing and represented the Catholic viewpoint. He 
decided this matter as it finally was settled, because he decided that it 
was all right to change the words as Mr. Anderson suggested. The 
original words were put into the amendment by the gentleman from 
Taunton, Mr. Swig. Pardon me, I could not be more precise. 

Mr. Buackmur: Do I understafd, or does the gentleman now claim, 
that the Catholic church is satisfied with the amendment as it was 
passed? 

Mr. Lomasney: J certainly am not the one to speak for the Catholic 
church. I cannot. I have my limitations. When the gentleman from 
Newton (Mr. Anderson) asked me, when I appeared before the com- 
mittee, whom I represented, I replied: “I represent no one but my- 
self.” But I represent in part in this Convention an intelligent 
constituency, and I am speaking here now for the Fifth Suffolk Repre- 
sentative district. What else does the gentleman desire? 

Mr. Buackmur: In view of the statement made by the gentleman 
from Ward 8 — 

Mr. Lomasnrey: Ward 5, Mr. President. 
Mr. Buackmur: . . . and in view also, not that I question the fair- 

ness of the statement whatever, but in view also that he has read 
an excerpt from the Pilot, an editorial from the Pilot, I should like to 
call his attention to the editorial in the Pilot of September 22, 1917, 
bearing upon this issue, and I understand few gentlemen of this Con- 
vention have seen it: ; 

As usual, there arose the third party — 

Mr. Lomasney: I will admit I have seen that. 
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Mr. Buackxmur (continuing to read): 

As usual, there arose the third party, good men, doubtless, sick and tired of all 
this nasty controversy caused, let us again repeat, not by the Catholics, but by anti- 
Catholic fanatics. 

Their endeavor was to plan a way out of the difficulty in the shape of a compro- 
mise amendment. The result was that (without in the slightest doubting their good 
intentions) they attempted to remedy one evil by applying another. 

The bigots wanted to close the doors of beneficence against Catholic citizens. 
mo result of the compromise was to close the doors of beneficence against every- 
ody. 

Mr. Hersert A. Kenny of Boston rose to a point of order which, 
being stated, was that the matter which the gentleman was reading 
questioned the motives of the members of the Convention in an un- 
dignified way, and therefore was out of order. 

The PrestpENT: The Chair cannot pass upon a matter until he has 
heard it. The Chair would caution the member, however, against 
reading any matter which does not bear upon the matter before the 
House. The Chair is of the impression, although he is not certain, 
that the article’ which the member proposes to read relates solely to 
a matter which already has been finally passed on by the Convention, 
and has no reference whatever to the resolution now before the Con- 
vention. He will depend upon the member not to read any matter 
which does not relate to the resolution before the Convention at the 
present time. 

Mr. Buacxmur: I do not want to trespass upon the feelings of the 
Convention, nor do anything which seems to be in contravention of 
the ruling of the Chair. This is entirely in reference to the action of 
this Convention with reference to the so-called anti-aid amendment. It 
is, however, exactly in point to the discussion and to some of the 
remarks made by the gentleman from Ward 5. He has stated the posi- 
tion, as I understand it, of the Catholic church in Boston on this 
question, and has read from the article. 

In view of those facts, I believe that this is germane to the issue and 
the question, and is properly to be submitted by me at this time. I 
submit, however, to the ruling of the Chair. I do not care to read 
this article if the Chair believes that it is not in order. 

The Prestipent: The Chair is aware that the debate has had con- 
siderable latitude. No question has been raised in regard to it. It is 
of course perfectly competent, in order to discuss the measure now 
before the House, to point out that it is in conflict with a measure 
which already has been adopted, and to that extent the debate has 
been proper in reference to the other matter, showing where the con- 
flict lies; but the Chair does not understand that the matter which 
the member proposes to read has any reference whatsoever to the 
resolution that is now before the Convention. If that is the case, then 
the Chair suggests that the matter should not be read. 

Mr. Lomasnry: I wanted to correct the gentleman. He said I 
claimed I was speaking for the Catholic church. I never claimed that, 
sir, at all. 

Mr. Buacxmur: I think the gentleman is under some misappre- 
hension. I understood him to say in explanation of his position that 
he was stating the fact that there was a reverend gentleman who con- 
verted him, very properly, and that he had got the idea from this 
reverend gentleman that the Catholics were satisfied, or would be 
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satisfied, with this so-called amendment. That is what I said, nothing 
more. 

Mr. Lomasnrey: The gentleman from Quincy is a lawyer. He voted 
against the amendment, and I am not responsible for his understand- 
ing. He certainly, sir, cannot put words into my mouth that I never 
uttered. I said I had conferred with four men; I did not say they 
conferred with me. Does the gentleman get the distinction? 

Mr. Buackmur: No. 
Mr. Lomasnery: Well, I am sorry. 

The debate was continued Thursday, October 4. 

Mr. Bryant of Milton: There are several very important amend- 
ments now pending to this resolution which it seems to me have not 
been adequately discussed. I think many of us who voted for the 
original anti-aid amendment are’ disinclined to go back on an action 
already taken, but at the same time we feel that if this amendment 
now pending could be so worded as not to be inconsistent with the so- 
called anti-aid amendment that we should be glad to vote for this 
amendment. Now, the gentleman from Newton in the third division 
(Mr. Anderson) has offered two amendments intended to deal with a 
situation that is novel in this Convention. I mean the question as to 
whether the anti-aid amendment prevents the Legislature from ex- 
empting educational and religious corporations from taxation. I do 
not believe there is a member here who does not desire the Legislature 
to have the power to exempt from taxation educational and religious 
institutions. Now, that question is at present in doubt. We have 
heard from the learned gentleman from Fall River (Mr. Cummings), 
who is very sure that the anti-aid amendment does so limit the Legis- 
lature. The amendments of the gentleman from Newton are intended 
to meet that situation. I think they ought to be carefully discussed; 
and if that apparent defect in the anti-aid amendment can be so cured 
without destroying its main purposes, I think that many of the mem- 
bers, including myself, would want to vote for it. 

Mr. Lomasney of Boston: Yesterday, when we adjourned, I was 
about to say that there were three other gentlemen from Boston on 
the committee on Bill of Rights who are of the same denomination as 
myself. They all gave the best that was in them to settle this ques- 
tion. Each one of them is far more competent to tell his views on 
this matter thanI am. I simply want to say that I am trying to state 
nothing except my own views. 

Now, Mr. President, let me just say a word on the main question. 
The article we are being asked to amend is one that was passed in the 
early days of the State. In the Convention of 1853 there was a great 
contest over denominational schools. 

When I use the words “Protestant” and “Catholic” I want the - 
Convention to understand I have no malicious feeling at all. I want 
to say, Mr. President, in that Convention one of the great contests 
was on denominational schools, between the different denominations of 
Protestants at that time. They had the same controversy, the same 
issues, the same money question, — friends of each denomination 
charging the other with getting the larger share of the public funds. 
But they settled the whole question. They went into the Harvard 
College matter very minutely. There were questions raised about the 

a ae 
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validity of their holdings, and so forth; but that also was settled. 
Now, around the time of that settlement, Mr. President, we had com- 
ing into this country people of the race to which I belong, — the Irish 
race; and we now have coming into the country the Jewish people. 
The Irish people came here, — many of them were Catholics, — and 
they took our laws as we made them, and conformed to them as a 
matter of conscience; they built their parochial schools, and supported 
them as private schools, — because the law compelled them to do that; 
and they went forward and contributed immeasurably to the best 
interest of the State by the way they took hold of this great question. 
Believing in having the education and religious training of their chil- 
dren go hand in hand, they did the best they could to bring about 
good results for all, and they have gone forward in a magnificent way. 
The schools that those people built and maintained are a credit to 
them, — and no one who is fair can say anything else. The Catholics 
have done this, and they never have asked for assistance. And now, 
sir, come the Jewish people. In the section where I live they also have 
their religious schools, where they teach the Talmud and where they 
also give education to their children. The gentleman from Boston 
here yesterday, who offered, in accordance with the belief of his peo- 
ple, the proposition to strike the word “Christian” out of the Con- 
stitution and insert all religions, so that it will be “all religions,” — 
speaks the viewpoint of his people on that question. 

Now, all these questions are brought in here, and why? ‘They say: 
To reconstruct this article which has been the settled policy of the 
State for years and over which there has been no contest. The com- 
mittee on Education wants us to reconstruct it, rebuild it, and reform 
it, without showing a serious defect in it or a demand for a change. 
Mr. President, if you are going to put these propositions into this 
resolution and allow colleges and institutions of higher learning that 
are under private control to have an opportunity to take the public 
money for their purposes, how can the gentleman from Fall River 
(Mr. Cummings), —I am sorry he is not here, — but how can he or 
any of the other eight men who hold his views, — and there were nine 
Catholics who voted against the anti-aid proposition out of the twenty- 
five, — how can they sit here with their views and allow all of us in the 
State who are Catholics to be taxed to maintain institutions of higher 
learning that are just as Protestant in their educational purposes and 
in their control as our institutions are Catholic? Is he to remain silent 
and allow such discrimination? 

Mr. Brown of Brockton: Will you repeat that last sentence, about 
Catholics and taxation? 

Mr. Lomasnrey: I am a poor hand to repeat anything, Mr. Presi- 
dent. [Laughter.] I try to do the best I can; I have no set speeches, 
and I do not know what I said. [Laughter.| I do not mean exactly 
that, — I meant every word. I know the principle of what I am trying 
to say; the words may be different. 

I was asking, sir: How can the gentleman from Fall River, with 
his honest convictions and fears of the future, how can he remain 
silent now, when these private institutions of higher learning are trying 
to get public money, without putting in an amendment giving the 

parochial schools the same consideration? If he does that, I shall offer 
an amendment to allow the Jewish schools the same privilege. And 
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why should they not have it? If public money is to be given to these 
private institutions, why are the others not entitled to it? Is the fact 
that we are going to have academies where the daughters of the rich 
may enjoy these great advantages, or where gentlemen’s sons may be 
educated out of public funds in private institutions, — does that make 
any difference? 

Now, those are two conflicting elements that come forward at once, 
and we have to meet them. 

Then comes the other proposition, — I mean that of the gentleman 
from Boston (Mr. Stoneman) to strike the word “Christian” out of 
our Constitution in deference to his views and his people, and put in 
“all religions.” 

All of these difficulties are coming up, Mr. President, for what 
reason? The reason assigned here at the start was “sentiment.” 
Sentiment! The sentiments of the State regarding Harvard College are 
now in the Constitution, and they have been there for years. The 
work the college has done is also its record. Why allow sentiment to 
creep in here now? And right here let me say, as I looked at. the 
gentleman opposite, having caught his eye just now, he has offered 
amendments which, if adopted, may do the very thing we do not wish, 
although I have not had time to read them. I mean the gentleman 
from Boston, Mr. Mansfield. He put in some words which said “all 
schools.” I want to be frank, — I have not read it over carefully, — 
but that may be the very thing we do not want. We are opening the 
door to all these possibilities. For what purpose? For sentiment! 
Because, Mr. President, no one came here asking to have this section 
changed. It was the result of an attack made on Harvard College, 
for which I am not responsible and about which I am not talking; 
they grouped three or four measures and submitted this amendment. 

In the early stages of this Convention it was my privilege to suggest 
to the Convention: “Do not change the old Constitution unless there 
are sound, valid, and substantial reasons for the change.” Now, if 
sentiment justifies opening up all of these questions, do it, Mr. Presi- 
dent, — especially if it means the greatest good for the greatest num- 
ber. In the course of my criticisms of educational matters, I have 
paid my respects to Harvard College, but I never would try to change 
the Constitution in what they have done, and interfere with what is 
settled, because I believe it is an unsound policy in a great Common- 
wealth like Massachusetts. 

Now, Mr. President, we worked on the Bill of Rights proposition, 
and the district attorney of this county worked on it; Mr. Callahan, 
Mr. Sullivan, Mr. Barnes, Mr. Curtis, Mr. Swig and all the other 
members worked on it. And, Mr. President, when we touched a word 
we never knew where that line went to; and we never knew where the 
powder would lead to after we made the least change. 

Now, here is the whole corner-stone. The only real argument made 
has been from the gentleman from Newton (Mr. Powers), for the 
Board of Education. That is a matter that can be cured by statute, 
if it is desirable to be done, and that should not be done until every 
school-committee in the State has an opportunity to speak for its 
educational system. Now, Mr. President, just as I said, these private 
institutions are just as Protestant in their control and management, — 
and I say that not offensively, — as the other institutions are Catholic 
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in their management. We have tried to start the State upon a policy 
of no public money for institutions not under exclusive public control 
and superintendence, and, Mr. President, that is what the anti-aid 
amendment does. 

If we pass this resolution it opens the door to these matters which 
we have discovered so quickly; and we cannot tell how many more. 
It is taxation without representation, because it is impossible for a 
Catholic to live in some of these institutions that have been getting 
money from the State under private control and be treated as he 
should be. And I make no reference to any of them specifically. It is 
wrong in principle. We have struck a blow in the right direction and 
T hope we shall not change. 

Now, Mr. President, the Worcester Polytechnic Institute has done 
good work, but there are three ministers on that board, — gentlemen of 
ability. JI make no unfriendly reference to the institution. It has done 
great work in the community. But there are three ministers on the 
board. What would you say of an institution that had three Catholic 
priests on the board? Would you not say it was somewhat sectarian? 
I mean no offence when I say this. Of course you would, Mr. Presi- 
dent. 
There is only one thing for us to do. Massachusetts to-day is an 

entirely different State from the Massachusetts of 1853, and we are 
_making a Constitution to last for the future. How can we, in view 
of the past, pass this amendment to favor these private institutions of 
higher learning? Are we going to deny to the’children of the poor, — 
Catholic, Jewish, or Congregationalist, Episcopal, Presbyterian or 
Universalist? They all have the same rights. If we are, why not 
allow all denominations their own schools and have them all paid 
out of the public funds, just as they had before our people came here 
years ago. Of course that means the Catholic and Jewish people will 
have their schools paid for in the same way. 

' It is dangerous ground to tread on, Mr. President, and I think the 
best interests of the State would be preserved if we should defeat this 
proposition and leave this whole question as it is. 

Mr. AnpERson of Newton: We have had a very remarkable series 
of debates here in the last two or three days. First, the genial ex- 
Congressman in the second division (Mr. O’Connell) read the letter 
of Mr. Cram. Mr. Cram thinks somehow or other that this whole 
matter which has resulted in the anti-aid or anti-sectarian amendment 
is in the hands of fanatics and bigots. God be thanked that it is not 
in their hands in this Convention; that it is in the hands of men of 
moderate views, of men who wish to understand each other, of men 
who wish to come to an accommodation in reference to this matter, 
and to build here a solid peace. Mr. Cram says also that we ought to 
turn our backs upon all of the magnificent progress in these lines which 
was made in the nineteenth century; all that magnificent progress by 
which we emerged from a State church, by which we laid down the 
great principles of religious liberty and, separation of church and State 
in this Commonwealth,— we are to turn our backs on the great 
educational progress which was made under those conditions during the 
past century. And what are we to adopt in place of the policy of 
Massachusetts? We are to go back, according to him, to a policy 
which was rife in the eighteenth and seventeenth centuries; a policy 
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which still prevails in most countries of both Protestant and Catholic 
Europe, — the old European policy of more or less union of church 
and State, so that under it in Europe either the State itself teaches 
religion or has handed it over to the schools to be taught by either 
Protestant or Catholic churches as the case may be. And what is the 
result of that? It has been race and class and religious hatred in 
Europe. It has been bad for the State, it has been bad for the church, 
and it has been bad for the schools. Why should we go,back to that 
very condition out of which our fathers so painfully and slowly made 
their way? 

Then comes the gentleman from Fall River, —I am sorry that he 
is not present here this morning, I wish he were, — we come to the 
gentleman from Fall River, who tells us plainly that he is opposed to 
the eighteenth amendment of the Constitution; that he hopes that the 
time will come when the sectarian schools of his own church shall re- 
ceive the public support. If I had said, —if I had said, —that the 
Catholic people of this State had those sentiments, I should have been 
charged with insulting the Catholic people of this State. And I want 
to say that I have learned something on that point since I came to 
this Convention. _I believe that if I should say that the sentiments of _ 
the gentleman from Fall River are the sentiments of all our Catholic 
population, I should be insulting them; for I believe that there is a 
very, very large proportion of my Catholic friends and fellow-citizens 
who are perfectly willing to stand on the doctrine of religious liberty 
and separation of church and State. I have no doubts on that ques- 
tion at all. The gentleman from Fall River says that he is going to 
test this thing at the coming election. I am glad to have it tested, 
and I believe that it will be seen that the majority, and perhaps the 
large majority, of our Catholic fellow-citizens stand shoulder to 
shoulder with all the rest of us in believing in religious liberty and the 
separation of church and State, even to the point of sectarian appro- 
priations. And I want to say that any man who says that he believes 
in religious liberty, and at the same time stands ready to take a dollar 
out of the pockets of his fellow-citizens for the sake of propagating a 
religion in which that citizen does not believe, is self-deceived. -He 
does not believe in religious liberty consistently and to the end, for the 
very bottom of religious liberty is this: That the State can force no 
act in the sphere of religion. And if a man says that he believes in the 
separation of church and State, he does not consistently believe in 
it unless he is willing to apply it to sectarian appropriations. 

I am glad that I stand just where I do. I am glad to codperate 
with all of the loyal men on the Bill of Rights Committee, who, of 
every creed and shade of belief, stand together for this great treaty of 
peace. ., 

Now, I have told this Convention very frankly why I went over to 
this proposition, and I am going to tell you one more reason, which I 
had not yet told you. It is simply this, that I believed that in the 
proposition of the Catholic members of that committee, and of the 
whole committee except myself, with reference to this matter, there 
was offered to our side of the matter an olive branch, and it was not 
my business to reject it, and it was not in my heart to reject it, and it 
was not for me to say in what form it should be offered. But it would 
not have been right for me to have accepted it in that form unless I 
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had believed that “No public money to private institutions” was a 
good policy for this State. I came to this Convention with an open 
mind on that subject, and my study here has proved to me that it is 
the only consistent and thoroughgoing and sound policy for this State 
to adopt, and I hold to it. 

The gentleman from Fall River characterized the anti-aid amend- 
ment as a homage which fear offered to intolerance. Do not believe it 
for a minute. It is a proposition which coming power offers to fear. 
It is a proposition which seems to me to be the very finest policy which 
our Roman Catholic friends could possibly adopt. They do not need 
to hear it from me. - I have no business, perhaps, to say this thing at 
all; but I do say that if our Roman Catholic citizens want to get the 
love and the sympathy and the confidence of their Protestant and non- 
Catholic fellow-citizens they cannot do anything better than to pass 
this anti-aid amendment. 

Now, I wish to speak specifically to this education resolution which 
is before us, and I want to say, in the first place, that I have no sym- 
pathy with aspersions upon the sincerity and the integrity of this 
committee, — the Education Committee. I believe that they have 
acted in absolute good faith in the whole thing from the beginning to 
the end. In the second place, I want to say that I am an educator 
myself; my father was a college president, and I have lived under the 
shadow of higher educational institutions all my life long, and there is 
not a man in this State who believes in the necessity and in the good 
of education more than I do. But when I look at this amendment I 
find that it was written in 1780, at a time when this State had a State 
church, when they were full of a whole world of ideas that we have 
outgrown; and it is perfectly impossible for us, it seems to me, to be 
sure that we can cure it in any way and make it agree with the prin- 
ciples of the anti-aid amendment. 

Of course I want to cherish education. We were told by the gentle- 
man from Fall River and the gentleman from Worcester who sits at 
the front of the Convention (Mr. Washburn), yesterday, that we did 
not want to cherish education; that if we rejected this resolution of 
the Education Committee, actually the Commonwealth of Massachu- 
setts, as I understood it, would turn its back on education, would 
cease to cherish education. I should like to know whether we have not 
cherished education in the Commonwealth of Massachusetts. No 

Commonwealth has cherished education so much as we. Are we not 
cherishing education to-day? Certainly we are. And how many 
educational institutions are to-day receiving money from the Com- 
monwealth of Massachusetts? Not one single purely educational in- 
stitution is so receiving money to-day. There are technical institu- 
tions and trade-schools, a few of them, that are receiving some money, 

but there are no purely literary, educational institutions that are so 
receiving it. And yet we are cherishing education to-day in the Com- 
monwealth of Massachusetts. 

In this State was begun the American public school system, ie ever- 
lasting glory of the Commonwealth of Massachusetts; and the statue 
of Horace Mann, the founder of that system, stands in front of this 
State House with Daniel Webster, and worthily stands there. And 
this American public school system has gone from this Commonwealth 
of Massachusetts throughout the length and breadth of this land, and 
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is being copied, and is to be copied in all of the nations of this world. 
We have founded and cherished this public school system, and we 
cherish our high schools and our normal schools; and I am one of 
those who believe that the time is coming, and ought to come, when 
Massachusetts will have a great university, in which the sons of the 
poor can have an education in accordance with their means and with- 
out fees. [Applause.] And I believe that the time will come when we 
shall be even prouder of our system of public education than we are 
to-day. 

Now, when the State adopts a new policy and says that it thinks it 
is best that private institutions should not receive money from the 
public crib, we nevertheless cherish those institutions just the same. 
It is a very small and superficial opinion that believes the opposite. 
When the mother weans her child and makes that child learn to eat 

independently, does the mother thereby cease to cherish her child? 
When I cease carrying my boy in my arms, cease keeping him at 
home, and send him to France to live an independent existence there, 
do I cease to cherish him and to love him? Not a bit of it. By this 
policy the State simply says: “Private charity will be stimulated and 
made robust if it is made independent and learns to walk alone.” If 
every private institution in this State knows that as a last resort it 
may come to its Senator or Representative, and by a method of log- 
rolling get something through the Legislature, it never will have that 
spiritual strength, that spiritual support in the community, that it 
will have if it is entirely a private institution. 

Gentlemen, we are not opposed to cherishing education. We wish 
to have it cherished, and cherished in the right way. 
Now I want to say a few words about some amendments which I 

have put in, and I ask you to take up, if you will, the Orders of the 
Day. Look at page 2, please, at the bottom of the page. When the 
time comes I shall withdraw my amendment, the second one which is 
placed upon the Orders of the Day; I shall withdraW that one in sec- 
tion 2, by striking out the last sentence; I shall press the other two 
amendments, however, — the first one, and the one which is at the 
extreme bottom of the page and the beginning of the page on the 
other side. 

I wish to say that I offer this amendment with reference to the 
Legislature having “the power to exempt from taxation property used 
for charitable, benevolent, literary, educational, scientific and reli- 
gious purposes,” not because I have the slightest doubt as to the con- 
tinued exemption of church property from taxation if the anti-aid 
amendment should pass. The anti-aid amendment does not in any 
way deny the right of the exemption of church property, or of the 
property of charitable and benevolent institutions. JI think I can 
speak for our committee as a whole in saying that we stand by the 
categorical statement read by our chairman in the former debate with 
reference to taxation, and reaffirm that our amendment does not deny 
exemption from taxation to property used for purely religious or 
benevolent or charitable purposes. But since in the minds of this 
Convention, and since in the minds of the people of this State, the 
doubt has been raised as to whether church property really is exempt, 
even under the present Constitution, I think we ought to still that 
doubt by putting into the Constitution some such amendment as this: 
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“The Legislature shall have the power to exempt from.taxation prop- 
erty used for charitable, benevolent, literary, educational, scientific 
and religious purposes.” For that reason I am going to move to 
strike out the article of amendment entirely, and insert in place of it 
those words. We might make some amendments to this later, Mr. 
President, and I suppose they will be in order later, some proposed 
technical amendments. Of course it will be threshed out in the Con- 
vention, and made to be just exactly as the Convention wants it to be. 

I want to say that I cannot agree to having this educational report 
go through. We were told that it was a matter of sentiment. As far as 
the first section was concerned, I understand the president of Harvard 
University had no desire particularly that this first section should 
stand here; and I feel that while sentiment is a most excellent thing, 
—and I will stand for sentiment as long as almost anybody will, — 
still if this amendment, founded on sentiment, stands in the way of 
something real good and substantial, let us have the real good cok 
substantial. 

As far as the second section is concerned, if I thought that section 
added one right or privilege to education I should vote for it. I do 
not believe that it does. I believe that the Legislature has power to 
do that for which my colleague from Newton yesterday thought this 
amendment necessary. I have no doubt on that subject. At least let 
it not be brought in here, but let us have the bill in the Legislature; 
and when it is taken to the courts, why, if they say that that is un- 
constitutional, then let us have a constitutional amendment, — which, 
according to some brethren -here, is going to be:a very easy thing to 
secure hereafter. 

Now, that is the way to fix this whole matter, it seems to me. I 
believe that this resolution does not really do anything for education. 
I do not believe that its advertisement of education amounts to any- 
thing, or its advertisement of Harvard College amounts to anything. 
I think that something buried in the Constitution of Massachusetts, if 
people were as ignorant about it as I was ten months ago, probably 
would be buried forever. I think that there is not very much in that 
proposition of advertisement. Consequently, I feel that this is an un- 
necessary measure; and I do not believe that any unnecessary meas- 
ure ought'to be put before the people of the State. Rather let us pass 
the amendment which is under my name, which does guarantee to 
education, and to all that is best in the State, exemption from taxa- 
tion, — a real benefit. And I shall modify my amendment, IJ think, 
so as to have it read: “The Legislature shall continue to have the power 
to exempt from taxation,” — because I believe they have the power now. 

Mr. Wasusurn of Worcester: I rise merely to correct a misstate- 
ment which the gentleman in the third division (Mr. Anderson of 
Newton) has made touching my position yesterday; a misstatement 
inadvertently made, I doubt not. 

What I sought to do yesterday in reading from the Constitution was 
not to suggest that the Convention, if it should not adopt the resolu- 

tion reported by the committee on Education, would commit the State 
to a policy of not continuing to cherish institutions of learning. I was 
calling attention to the fact that if the anti-aid amendment is to go 
before the people of the Commonwealth unembarrassed by an inhar- 
monious suggestion, both in the Constitution as it now stands and in 
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the amendment proposed by the committee on Education, one of the 
documents would need to be amended: I call the attention of the 
distinguished gentleman from Newton in the third division (Mr. 
Anderson) to this quotation which I read yesterday, and which began 
with these words: ‘It shall be the duty of Legislatures and magis- 
trates, in all future periods of this Commonwealth, . . . to encourage 
private societies ... for the promotion of agriculture, arts, sciences, 
commerce, trades, manufactures.” That same phrase is repeated in 
this amendment reported by the committee on Education. 

All that I sought to do yesterday was to call attention to that fact, 
and to express my surprise that some member of the committee on the 
Bill of Rights had not already introduced a motion to amend the reso- 
lution of the committee on Education in that particular; and if the 
amendment proposed by the committee on Education shall fall, then 
to amend the Constitution as it was written in 1780. That was my 
only purpose. Of course I know, and every one else knows, that the 
Commonwealth will continue to cherish education. 

Mr. Brackett of Arlington: In opposing the motion for the 
previous question upon this resolution two days ago I stated that I 
had no desire to speak upon the merits of the proposition. I did not 
at that time have any intention of debating it; but the peculiar char- 
acter of the opposition which has been made to it prompts me to-day 
to say a brief word or two, not only in support of the resolution, but 
in protest against the unprecedented and unwarranted character of 
this opposition. 

The committee on Education has been criticized by certain mem- 
bers of the committee on Bill of Rights because that committee had 
not consulted the committee on Bill of Rights before reporting this 
resolution. Now let us consider for a moment the history of this 
matter. 

It was well stated by the gentleman from Haverhill (Mr. George) 
two days ago. Certain resolutions were referred to the committee on 
Education; that committee, as was its duty, carefully and faithfully 
considered those propositions, and reported this resolution upon, them. 
In doing that it simply was doing its duty, and was not under any 
obligation to consult any other committee whatever before making its 
report. And now that committee is entitled to have its report con- 
sidered upon its merits. If we believe this is a bad resolution, then 
let us vote against it; but if we believe it is a good one, that it will 
have a tendency to promote the educational and other interests of the 
Commonwealth, then let us vote for it. 

I believe that it is a good resolution. I favor it because it will 
promote not only the educational interests of the Commonwealth, but, 
what is of equal importance, that it will promote equality of educa- 
tional opportunities between the children of the Commonwealth. And 
I want to see the power of the Legislature so strengthened, as I be- 
lieve it will be by this resolution, that it may make such provisions as 
shall give the children of the poor citizen of Saugus the same educa- 
tional advantages as are enjoyed by the children of the rich citizen of 
Brookline. 

The debate this morning has taken a wide range; instead of being 
confined to the resolution before us it has extended to a matter which 
we already have disposed of. I do not propose to make any reference 
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to the remarks which have been made, in which the names of certain 
religious denominations and certain races have been brought in. While 
I am aware that I have many other sins to answer for hereafter, there 
is one of which I never have been guilty, —in my public life or in my 
dealings with my fellow-citizens I never have been actuated by any- 
thing like racial or religious prejudice. I always have treated my fel- 
low-citizens with equal regard, irrespective of their religion or their 
race. And I do not propose to go into that discussion. I am sorry 
that these names have been brought in here. The only thing, as I 
have said, for us to consider is whether this proposition is a good one 
or a bad one. Several amendments have been suggested; but if we 
vote the resolution down, why, that is the end of it, there will be no 
opportunity for these amendments. 

As the gentleman from Boston in the fourth division said in dis- 
cussing the motion for reconsideration this morning, there are other 
stages upon which amendments can be made, so if this resolution is or- 
dered to a second reading, then at future stages amendments can be 
made to prevent any conflict between it and any resolutions which have 
been adopted heretofore. But if we defeat it, that is the end of it; there 
will be no opportunity at all for bringing in such amendments. 

Therefore I appeal to my fellow-members of this Convention, if 
they believe that this resolution is in itself a meritorious one, to vote 
for it, reserving the right, which is theirs of course, to amend it upon 
its future stages. 

Mr. Joun W. Daty of Lowell: As a member of the committee on 
Education I find myself in a somewhat unusual position. When the 
anti-aid resolution was presented to this Convention, for its approval 
or disapproval, I was opposed to it because I believed that it was un- 
merican and un-democratic; because I believed it was an attempt to 

influence legislation favoring class distinction. However, after the 
question had been discussed ably and eloquently by men who, because 
of their experience and opportunity for careful study and investigation 
as to constitutional and statutory requirements, to my mind at 
least, were fittingly qualified to give unprejudiced opinion as to why 
this question should or should not be submitted to the people for final 
decision, I became convinced that it was a fair, just and equitable 
solution of a problem that had been annoying Legislatures and the 
electorate for a long time. ‘The doubt that had existed in my mind 
was dispelled until the gentleman from Fall River (Mr. Cummings), 
who, if you remember, was practically the last speaker, introduced a 
new thought that partly revived my former misgivings. At this point 
quick decision was necessary, and when experts disagreed there was no 
other alternative for me but to decide according to the dictates of my 
own conscience. Such dictation and my vote that followed meant that 
to the best of my knowledge I had chosen the lesser of two evils. 
Now comes the report of the committee on Education recommending 

certain changes in the Constitution. I realize fully, perhaps as well as 
any man here, that it is a dangerous precedent to establish for any 

deliberative body to reject or be opposed to the recommendation of 
any of its committees, particularly when’ such recommendation is 
unanimous, as unquestionably it is in this case, in the sense that when 
the question was before the committee there was no verbal objection 
or dissent. However, at that time there was one member of the com- 
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mittee at least, — myself, and I have since learned that there were 
others, — who had mental reservations that if a later analysis of the 
question in the Convention showed that any of its provisions were 
detrimental or antagonistic to the anti-aid resolution they would exer- 
cise their privilege of dissenting; and such is the position that I occupy 
at the present time. The chairman, secretary and other members of 
the committee have said that they do not believe that the recom- 
mendations of the committee are detrimental to or antagonistic to the 
anti-aid amendment. My brief association with those gentlemen has 
won my respect and esteem and I believe them to be honest. Yet I 
do not share their opinions. As a consequence, the debate on this 
question has convinced me that there are provisions in this measure 
that are antagonistic to the anti-aid amendment, and, inasmuch as I 
voted for that resolution in the Convention, I cannot now consistently 
vote to sustain the recommendations of the committee on Education. 
If I did so, I feel that it would be a reflection on my intelligence or an 
apparently deliberate attempt on my part to take advantage of an 
opportunity to change my vote. Therefore, because of these facts, I 
feel justified in voting against the recommendations of the committee 
on Education. 

Mr. Swie of Taunton: To me it is very significant that those dele- 
gates who stood so strenuously in opposition to the Bill of Rights 
Committee by opposing the anti-aid resolution are to-day the valiant 
champions of this report of the committee on Education; and because 
they are the valiant champions of that report I am constrained to be- 
lieve that there is something in the report which is inconsistent with 
the action of this Convention when it adopted the anti-aid resolution; 
and so I ask the Convention: Why undo what you already have done? 
To-day you are being asked to undo the very first bit of constructive 
work that you did, and as yet no solid, substantial reason has been 
advanced for so doing. 

In the early days of the anti-aid discussion my heart grieved when 
I saw my Protestant and Catholic brothers commence a religious de- 
bate; and how pleased I was when at last I saw that we were able to 
bring forth a compromise measure that would still that debate. But 
now to-day we find it opened again, and why? Because this educa- 
tional report rips open the question that we wanted to close; and not 
alone that, but by the amendment of the gentleman from Boston (Mr. 
Stoneman) it rips open another religious question. I am sorry indeed 
that the gentleman from Boston introduced his resolution, because I 
think that if discretion was the better part of his valor he would under- 
stand that at this time at least there was no occasion to present any 
such amendment, because I do not believe the sober sense of this 
Convention will permit for one moment this report to go through. 
Why take up the time in debating something we already have de- 

cided? Of course it is a testimonial to the skill of those who are 
opposed to the anti-aid amendment, but we are not here for the pur- 
pose of giving testimonials to their skill. We are here to decide meas- 
ures, and once they are decided we are to let them stand decided. 
And so I ask you, gentlemen of the Convention, to abide by your 
former decision. Do not open up the question again. Let us adopt 
the slogan that a merchant in Boston follows; let us paraphase it: 
“When in doubt, kill it.” And you have reasonable doubt as to 
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whether or not this report of the committee on Education is not in 
conflict with the action that you already have taken on the anti-aid 
amendment, and therefore you should kill the resolution as presented 
by the committee on Education. 

Mr. SHea of Dalton: While the learned gentleman from Worcester 
(Mr. Washburn) was speaking in his own calm and persuasive manner, 
he had almost convinced me that my stand heretofore taken on the 
anti-aid measure was unsound, and that I, like so many others, had 
lost my bearings and wandered afar. It seemed to me that, in behalf 
ot education, he was making a wonderful appeal to the Convention to 
sacrifice all other considerations to the development of all institutions 
of learning in this Commonwealth. Unfortunately for me his perora- 
tion proceeded along other lines. He finished in his customary style, 
fighting hard for certain engineering institutions toward which he con- 
tinually has manifested the deepest interests. May I be permitted to 
remind you of the substance of his closing statements: “This anti-aid 
‘amendment may wipe out certain engineering institutions and make a 
State institution imperative”; and again: “I would remind you further 
of the amendments I offered long ago that would protect these insti- 
tutions.” Such statements betrayed the real significance of his appeal. 
If he had spoken of lesser institutions like Deerfield Academy, I doubt- 
less would have remained subject to his eloquence, and felt that he was 
constructing a beautiful covering to protect education in its entirety 
from all adverse influences; but when he referred to those patches, 
which he called amendments, previously offered and urged by himself 
in the general debate on this floor (and I hold no brief against the 
illustrious engineering schools which he has so ably championed), it 
seemed to me that his beautiful covering had shrunk to an insignificant 
umbrella, intended to shield his own institutions. 

Now, Mr. President, it has been urged on this floor that we either 
should throw the doors wide open to all institutions or only to publicly 
controlled institutions. I do not understand the gentleman from 
Worcester favors either course, as I already have stated he merely would 
protect certain powerful institutions, while the rest are left to their 
own resources. It is this policy heretofore followed that apparently 
has caused general dissatisfaction and which has led to the adoption 
of the new policy embodied in the anti-aid amendment. It is because 
I believe the new policy is an improvement over the old one, that I 
voted \for it in the first instance, and it is for this reason, together with 
others uncontroverted on this floor, that I believe we should stand by 
the anti-aid amendment and kill this hostile resolution. 

Mr. Brown of Brockton: I would ask the Convention to consider 
carefully a matter that has developed during this debate. The second 
section of the resolution, with a few additional words reported by the 
committee on Education, is now in the Constitution. It was written 
by John Adams. There is not another State Constitution that has 
anything approaching it. It is unique. How much are we going to 

alter it? The members of the Bill of Rights Committee are deter- 
mined that this resolution shall not pass. They say that it is in con- 
flict with the anti-aid amendment already passed. Well, then it must 
be that their anti-aid amendment kills this section which is now in the 
‘Constitution. 

Mr. Petietipr of Boston: The gentleman has said that section 2 is 
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now in the Constitution. Will he not change that to say that section 
2 except the last six lines is now in the Constitution and that the last 
six lines are brand new and the subject of objection and discussion? 

Mr. Brown: What the gentleman has said is true; it is so printed. 
There is no escape from it. But those six lines alone and by them- 
selves would mean practically but very little. The life of the objec- 
tion of the chairman of the committee on Bill of Rights is against 
those words that are now in this Constitution, and the gentleman 
who has taken his seat has made clear the difference between Massa- 
chusetts as she was under this section of the Constitution and Massa- 
chusetts as she will be if the anti-aid amendment is adopted. He said 
very distinctly in speaking on the anti-aid amendment that it was nothing 
for anybody or it was something for everybody. That is the situation. 
Until the committee came forward with this anti-aid amendment Mas- 
sachusetts was governed by this section which contains the grandest 
sentiments of brotherhood that ever were written in such a document. 

I felt interested to know how that section came in our Constitution’ 
I knew John Adams wrote it, but I wondered: Did John Adams have 
a sudden inspiration, as it was called, when it took us off our moorings 
yesterday, and was it thus projected into the Convention of 1780? 
And then it occurred to me that sentiments like these rarely are 
enunciated through a human instrument unless it has’so qualified 
itself that the Divine Power can speak through it if occasion demands. 
So I sought last night to discover it elsewhere in the writings of John 
Adams. 
Now John Adams, after he wrote that splendid section, was away 

from this country for about seven years, and then he came back and 
he was elected President of the United States under conditions which 
you well know and which are not material at this time. And in his 
inaugural address he again used the very thoughts and words that 
we find in the Constitution of Massachusetts. In this inaugural he 
spoke of the country, of its economic conditions, of, Washington’s. 
administration, and generally how the country was progressing; and 
then he spoke of “a love of virtuous men of all parties and denomina- 
tions; a love of science and letters, and a wish to patronize every 
rational effort to encourage schools, colleges, universities, academies, 
and every institution for propagating knowledge, virtue and religion 
amongst all classes of the people, not only for their benign influence,” 
~—here comes the reason why he put it in the Constitution; here comes. 
what he hoped to accomplish: “not only for their benign influence on 
the happiness of life, in all its stages and classes, and of society in all 
its forms, but, as the only means of preserving our Constitution from 
its natural enemies, the spirit of sophistry, the spirit of party, the spirit 
of intrigue, profligacy, and corruption, and the pestilence of foreign 
influence, which is the angel of destruction to elective governments;’”” 
and he went on further with more that I might read; but that is suffi- 
cient for my purpose. 
Why now the opposition to this? It is because if this goes to the 

people it does control that anti-aid amendment, and it is because if 
this does not go to the people the anti-aid amendment limits its opera- 
tion or repeals it, and we cannot reason it in any other way. Just as 
the eighteenth amendment was corrective and restrictive upon this 
proposition, so the extension of that eighteenth amendment, as our 
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committee has reported it, is a still further restriction, and it is such a 
restriction that it may abrogate that benevolent section. 

You men who have stood in such profound reverence for the Con- 
stitution, to my mind, next to the idea that all men are born free, you 
should reverence this section. ‘The propositions presented for your 
choice are: Massachusetts, with her hands out, something for every- 
body; or Massachusetts, her hands behind her, nothing for anybody. 

In Britain, when they were driven to the last extremity by the 
Romans and the Conqueror was making his address, his last words 
were: “Think of your forefathers and of your posterity.” That is the 
spirit of this portion of your Constitution; it is not the spirit of to- 
day. The spirit of to-day is the commercialism in the anti-aid amend- 
ment. 

I am reminded of a councilman, —I will put the incident in New 
York, — who, when a proposition was before the body for an appro- 
priation of money for something that might also benefit posterity, rose 
to say: “I object, Mr. Chairman; what has posterity ever done for 
us?” And that is precisely the commercial tone of-the age. “Are we 
going to refuse to give anything for any undertaking, however merito- 
rious? Why is the member from Newton willing to exempt churches? 
I am willing they should be exempted, but why not be true to your- 
self? An exemption from taxation of one man is a placing of the 
burden of that taxation on the other man. There is no difference 
between the benefit of a donation from exemption from taxation 
and the benefit from aiding by a donation out of the proceeds of 
taxation. 

Mr. Epwin U. Curtis of Boston: I should like to ask the gentle- 
man if he thinks that church property and property devoted to edu- 
cational purposes should not be exempt from taxation? 

Mr. Brown: I want it clearly understood; I will help all churches, 
although I am an unattached Christian. I am asked: “ What is your 
religion?’”? I want to say this: I believe in an over-ruling Power, 
omnipresent, omniscient, controlling every atom in the universe and 
holding every atom to account; that every atom however minute or 
aggregation of atoms however large carries within its own atmosphere 
the impress of all the events through which it has passed. Sooner or 
later its intelligence must render an account with itself. And in that 
broad spirit, sir, I am willing to help anybody and everybody who is 
doing good by religion or otherwise. I want that to be the spirit of 
Massachusetts; just as I believe it was the spirit of Massachusetts when 
John Adams wrote it. | 

Mr. Sea: I should like to ask the gentleman from Brockton if he 
does not think there is a difference in the proposition that we exempt 
all churches and all educational institutions, —I say this as a practical 
‘matter, —from taxation, and giving to the Legislature the power to 
appropriate money for the aid of different institutions. As a practical 
matter is there not a great difference? 

Mr. Brown: I will answer your question, No. As a practical 
matter, I see no difference. If you are going to overhaul this system, 
overhaul it. If you are going to entirely separate the State from giv- 
ing any aid to any church, do it. 

Mr. Epwin U. Curtis: I do not understand the gentleman from 
Brockton has’ answered my specific question. Does he argue that 
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church and educational property should not be exempt from taxation? 
It is a simple question and can be answered by yes or no. 

Mr. Brown: I do not. I will not only give them what they have 
got but I will give them more. They need it; we need their help. If 
there was any uprising at this time, who do you think could control it 
if it cannot be controlled by the ministers of the gospel, no matter 
what the denomination or sect? Who has controlled uprisings in the 
past? Who has upheld the State when the State was in danger and 
anarchy almost reigned? Who but the Church? I do not argue that . 
the church and State should be united. No, because the church 
should not be united with the State. It has had its experience; it has 
passed through it. It does not wish to repeat it. Our Constitution 
provides amply against any possible union. Our Bill of Rights pro- 
vides again and again that they never again shall come together. 
There is a vast difference between the church running the State, — 
there is a vast difference between the church coming inside the State 
compared with the State recognizing the fact that the church is doing 
good and handing out to the church money for charity, piety and 
benevolence. Because education is doing good the State is giving it 
money; it is giving to the arts or sciences or agriculture for the same 
reason. I want this amendment adopted so that it may be known 
that it was not intended by the anti-aid amendment to repeal this 
section. I should ask the gentleman from Boston, the chairman of the 
committee on Bill of Rights, if I may do so through the indulgence of 
the Chair and the Convention, if I do him any injustice in suggesting 
that the anti-aid amendment does repeal this section. Does he want 
it to appear as a part of the records of this Convention, that can be 
looked at in the court, that it is not the intention of your committee 
to repeal that section? 

Mr. Curtis: I think I stated the other day very plainly, and so 
that it could be understood by a child, that in my opinion the resolu- 
tion now before this Convention was in absolute contradiction to the 
anti-aid amendment. If the matters contained in this resolution now 
before the Convention are already in the Constitution, then I say the 
anti-aid amendment is opposed to those matters. 

Mr. Brown: Now, gentlemen of the Convention, you have got it. 
You have got it from the chairman of the Bill of Rights Committee. 
Just as I thought. I did not want to say such was the intention of the 
anti-aid amendment. In all fairness let me say what ought to have- 
happened in this Convention. The gentleman who proposed the anti- 
aid amendment should have had the privilege of bringing it into this 
Convention and it should have been voted upon. Do you tell me that 
you have debated this anti-aid amendment as you have debated it 
and taken sides as you have, and that the people are not going to take 
sides one way or the other? Do you think they cannot read? Do you 
think that if you gave them in one amendment the words “wisdom 
and benevolence, piety, the arts, sciences, commerce and all the social 
affections of the people,” to be encouraged and aided, and asked them 
to say yes or no on that, and also yes or no on the anti-aid amend- 
ment: “Nothing for anybody’? ‘Nothing for any religion; nothing,” 
—do you think the generous sentiment of Massachusetts would say 
“No” on the first and “ Yes”’ on the second? 

Mr. AnpErRson of Newton: I think the gentleman has not read the 
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anti-aid amendment recently. If he does read it he will find out that 
it does not prohibit the teaching of religion but does prohibit the 
teaching of distinctive denominational doctrines. 

Mr. Brown: This good old Commonwealth used to hold conven- 
tions down in Plymouth County where my ancestors came from, and 
they went into grave discussions concerning creeds, upon righteousness 
and salvation or something denominational of that kind; but to me as 
I read it now it was the “whichnéss of the what,” and is about the 
same when [ listen to those who try to expound the differences be- _ 
tween religion without denominational doctrine and religion with it. I 
can recognize the fact that a universal religion exists because there is a 
Giver of all good and it is an expression of His love. The Bill of 
Rights Committee said it was unanimous and therefore we should 
accept their amendment; give us what we have presented; do not 
change it. What is good treatment for one committee ought to be 
good for another. The Education Committee comes practically united, 
and the Bill of Rights Committee advocates the rejection of its resolu- 
tion. I am opposed, as I have said, to forcing Massachusetts into a 
discussion of the anti-aid question just at this time when we need that 
she shall have all the power which she can exercise under the amendment 
proposed by the Education Committee. 

Mr. Cummines of Fall River: I was advised after a short but un- 
avoidable absence from the session this morning that some question 
was asked me by the gentleman from Boston in the third division 
(Mr. Lomasney) and that later some reference was made by the gentle- 
man from Newton (Mr. Anderson) to views that I had expressed. I 
understood that the question that was asked by the gentleman from 
Boston was substantially this, — I did not hear it, but he has restated 
it to me and I want to answer it. I wish to answer it as well as I can. 
The question, as I am advised, was this: If these two amendments 
are placed upon the ballot and both of them are adopted, would not 
an institution like Boston College, for example, be excluded from 
public aid? JI think it would. It is excluded now under the anti-aid 
amendment from public aid. Keep that fact in mind. The anti-aid 
amendment excludes it and excludes all others, so that if it is adopted, 
even though the report of the committee on Education also is adopted, 
Boston College still will be excluded. I do not want this Convention, 
or the larger constituencies that we represent without the Convention, 
to be misled into believing that I ever wished to discriminate between 
any of these institutions. I want Boston College and Holy Cross 
College and Tufts and Amherst and Williams and Harvard all on the 
same plane; but I want Massachusetts to have the right to help any 
of ie when she wishes and I do not want her hands fettered. [Ap- 
plause. 

I tried to say the other day that I was not comforted by the thought 
that I was taking something under this anti-aid amendment from fifty 
private or semi-private schools in this Commonwealth. It is not my 
rule in life to comfort myself by the thought that I am doing harm to 
somebody else. Those institutions never received aid because they 
were private or because of their religion; they received aid because 
they were useful, because they served this State, because they became 
agencies and instrumentalities to carry out the advice of the fathers 
that has been read repeatedly to this Convention and apparently 
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repudiated. I believe that if I cannot do all the good I want to do, I 
have no excuse for not doing the good that is at my hand. I want, — 
and everybody knows my views about it, — to see Massachusetts free, 
if it can be done, but not to agitate at this time, not to inflame the 
people with the matter of giving to all the schools, to give parish 
schools and all the rest, aid if they serve the State. Keep that fact 
«clear now and hereafter. But I would not introduce a resolution to 
give aid to the parish'schools. I would not introduce a resolution that 
would inflame this State, that I know would disturb this State when 
she needs all her strength. 

I want to go further with this matter of the anti-aid amendment. 
The gentleman from Newton said a moment ago that it was a mistake 
to say that the anti-aid amendment forbade or prohibited the teach- 
ing of religion; that what it prohibited was the teaching of denomina- 
tionalism, — the beliefs of the sects; and for that purpose, although ° 
in my humble judgment the Catholic Church is not a sect, but: con- 
sidering it that way, that would practically exclude the teaching of all 
religion. It would be a very short course, a very brief course in reli- 
gion, that could be given in the public school under his definition, because 
he wants religion confined to the things that men agree upon. Men do 
not agree even on the existence of God; that is, it is not a unanimous 
agreement, —it is not a universal agreement. We could not teach even 
that without offending somebody. We could teach principles of morality, 
we could teach the substance, perhaps, of the Ten Commandments if we 
left out the first two, but we could not teach religion under the anti-aid 
amendment without offending somebody; and that is not its purpose. 

Now, Mr. President, let me say in conclusion so that I shall not be 
misunderstood, — and I shall not arise again unless in reply to some- 
body who invites me to answer a question, —I would leave Massa- 
chusetts free to give to all the institutions in this State, public and 
private, whenever those institutions are necessary or helpful to Massa- 
chusetts.. I will not take away from the private schools of this State, 
although there is not one of them that is a Catholic school getting aid, 
—I will not take away one dollar from them, because they never 
have misused it, because they have used it for the higher, better 
purposes of this State. I refuse to withdraw it from them simply 
because the institutions in which I am particularly interested, as dis- 
tinguished from those, cannot have aid. J do not want some one here- 
after to claim that the Catholic attitude, so far as there is any Catholic 
attitude, is opposed to the giving to these institutions because it can- 
not have aid itself, —that it shuts the door on every institution. That 

_ is not our attitude, Mr. President. That is not the attitude, that is 
not the best thought of this Commonwealth. Soberly and seriously, 
when the time comes for deliberation away from the oppressive atmos- 
phere that I am sorry to say has been found in this Convention, 
Massachusetts will do right. She will see that she is abandoning the 
wisdom of the fathers, she will see that she is restricting the counsel 
of the fathers, and I hope she will come back to it before it is too late. 

Debate was continued after the noon recess. 

Mr. WeLiman of Topsfield: If it were only possible to come back to 
the simple merits of this resolution and drop all the extraneous and 
outside matters that have been discussed under the guise of -it, it is 
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very certain that it would be immediately adopted by this Convention. 
But it has been so obscured and mixed up with other things that it is 
very difficult for many to realize the real situation. It perhaps ought 
to be hardly necessary for me to say, and yet I think it is my duty 
to the committee to say, in view of what has been charged against the 
committee, that this committee has had no part in any scheme or any 
arrangement or any design of any kind or sort to defeat the anti-aid 
amendment or to modify or change it. The conference to which refer- 
ence has been made I never heard of until I heard it referred to on the 
floor of this Convention yesterday or the day before. No member of 
our committee was present, and I am assured by a gentleman who 
was present, a member of this Convention, that this matter was not 
before that conference, was not in any way discussed there. It seems 
to me that all the suspicion that has been thrown round this matter in 
that regard ought to be dismissed absolutely from our minds if we 
intend to deal with this matter fairly and clearly. 

There is one other matter which it seems to me has been greatly 
confused in this debate. Much of this resolution, the greater part of 
it, is simply the language of the present Constitution, and I think the 
greater part of the criticism that has been made has been made upon 
the language of the present Constitution which simply is repeated. 
The result of defeating this resolution will be to bring back the original 
Constitution. Nothing will be gained in regard to the various matters 
that have been suggested here; in fact, perhaps, in some respects the 
old matters will be stronger, if anything. 

A great deal has been made of the point that the language has been 
used 

to encourage private societies and public institutions . . . for the promotion of 
agriculture, arts, sciences, etc. 

That language is in the present Constitution and we simply have 
followed it. Can it be possible that any member who will read that 
language understandingly can come to the conclusion that that is 
contradictory to the anti-aid amendment? The anti-aid amendment, 
if I understand it, simply stipulated one thing that should not be done 
in regard to these institutions, namely, public money should not be 
appropriated to them; but it did not provide that they should not be 
encouraged and aided in any other way. If that anti-aid amendment 
could be construed fairly as contradictory to the provisions of the Con- 
stitution that we should cherish education and that we should aid 
private institutions, so much the worse for the anti-aid amendment. 
We cannot afford in this Convention to put ourselves on record as say- 
ing that this old Commonwealth will not cherish education and_ will 
not aid education, whether it be private or public. [Applause.] 

Just what did the resolution which the committee reported do? It 
omitted, as I said the other day, certain things which seemed to be to 
every one, so far as they came before our committee, unnecessary. It 
added the lines at the end of section 2, beginning “To this end the 
Legislature’? — and I should like to read them, they seem to have 
been so misunderstood: 

To this end the Legislature shall, save as otherwise and elsewhere provided and 
elsewhere prohibited in the Constitution, have power to make such provision by 
taxation or otherwise as will, in conjunction with the local agencies and institutions 
above enumerated, insure a complete and efficient system of education which will 
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afford to every one opportunity for full mental, physical, and moral development, and 
will aid and encourage all to become unselfish and loyal citizens. 

I do not think, Mr. President, that there would have been the 
slightest objection to that language had it not been viewed with a dis- 
torted vision. That does not provide anything contradictory to the 
anti-aid amendment. But if it did, there is no objection whatever to 
accepting, which I understand the committee is unanimously prepared 
to do, the amendment suggested by the gentleman from Lexington 
(Mr. Clapp) by inserting the words “‘, save as elsewhere and otherwise 
provided in the Constitution,”’; and also there is no objection to ac- 
cepting the amendment of the gentleman from Newton (Mr. Ander- 
son) using the same words in section 1. Now with those words inserted 
it seems to me that we come back to a simple educational proposition, a 
proposition which is desired earnestly by the Board of Education. The 
chairman of that board has urged the necessity of doing something along 
that line. 

Gentlemen have arisen here and told how they desired to forward 
education and how they desired to assist it, and then they have moved 
to strike out the only progressive thing that there is in this resolution. 
It is a fact known to every educator that there are many localities in this 
Commonwealth where the people are poor and where the educational 
system is not what it ought to be, and it has been proposed by the 
Board of Education to help that situation and they have been met in 
the Legislature by the suggestion, — there is a difference of opinion 
among lawyers about it, but they have been met by the suggestion, — 
that it would be unconstitutional to enact a mill tax, that it would be 
unconstitutional to consider that there is a system of education in the 
sense in which it is now used; and they desire this amendment in 
order that they may help the poorer localities to a good education. 

Can there be any possible objection to that, and can we afford in 
this Convention to take our stand against that principle of education 
equally for all the people? If there is anything in this amendment that 
is contradictory to what this Convention has done, pass this resolu- 
tion and amend it so that it will be clear that it does not contradict. 
But if there is anything in what we have done that is contradictory to 
the sound principles of education and will not allow us to give educa- 
tion to those who are in humble circumstances and cannot get the 
money without the aid of the State, then in Heaven’s name let us take 
back what we have done and help these poor people who ought to be 
helped. We cannot afford to let this Convention adjourn and take 
our stand against public education. I do not care what the reason is; 
put yourselves on record for that if you will. I will stand alone against 
that and I believe that the future will uphold me. [Applause.] 

I do not believe there is any reason, any sound reason that can be 
given why this resolution should not pass. Gentlemen arise here and 
say it is contradictory to the anti-aid amendment, but they do, not 
explain how or where, and we have then amended the matter so that 
it is clear that it is not contradictory. 
Now there is another stage to this resolution, and if there is any 

reason which any one can discover that is worth while considering, 
another amendment can be put in that will make it perfectly clear 
that it is not inconsistent with anything this Convention desires to do. 
The committee on Education does not desire to influence the other 
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matters in this Convention one way or the other, but they do most 
earnestly desire to take care of this educational matter. 

It has been suggested that if this resolution is defeated, we can 
later have another amendment to the Constitution to correct the error. 
What are we here for? Are we not here to perfect this matter? Now 
the fact is this, that the Board of Education is not willing to go in and 
spend money and start a great enterprise and have it overthrown later. 
They want to know before they start that the plan is constitutional. 
And it seems to me that we owe it to the educational system of this 
Commonwealth to see to it that that is put right while we are here. 

I understand, Mr. President, that there is an amendment which has 
been offered by the gentleman from Newton, which has not been 
printed, which places at the end of section 2 a provision allowing the 
Legislature to exempt from taxation certain institutions. I would say 
that the committee have no objection to that amendment. They do 
certainly have an objection to an amendment which will strike out 
entirely the present resolution. ‘The entire progressive value of this 
resolution is in the last six lines commencing “To this end”. If that 
is struck out there is little that will be of assistance to the educational 
system of Massachusetts. 

Mr. FuaueErty of Boston: I believe that if a stranger ‘were to come 
in and listen’ to this debate he would be led to believe that the Com- 
monwealth of Massachusetts had no system whatever for educating its 
inhabitants, that its school system was about to be thrown overboard, 
and that no provision is made for education of our citizens unless we 
make it through the endowment of private institutions. I wish, how- 
ever, to call to the attention of the gentleman from Topsfield chapters 
39, 40, 41, 42, 43, 44 and 45 of the Revised Laws of Massachusetts, 
which contain a most comprehensive scheme of education for all cities 
and towns in this Commonwealth. It provides for the Board of Edu- 
cation; it provides for the establishment of eyery conceivable kind 
of school, both common and high schools, and further it provides, in 
places where a town itself is not able to maintain a high school, that it 
may combine with another town and together maintain a high school. 
The laws require that if a town of five hundred householders or more 
does not establish a high school, that town shall be responsible for the 
tuition of any boy or girl living in that town who attends a high 
school in an adjoining town. Such a comprehensive scheme of educa- 
tion in fact cannot be found in any other State in this Union. If that 
is so, then the cause of education is not abandoned here; rather it is 
fostered. In chapter 39 we find the scheme of a Commonwealth school 
fund, a scheme that provides for its enlargement from time to time and 
gives to the Board of Education the authority to use that fund in such 
a way as will best advance the interests of education. If that is so, 
what more do we want? Why should we go out of our way to estab- 
lish and maintain private institutions? 

Mr. Wetiman: Is it not entirely true that under the statute to which 
you refer any grant of money to any one of these towns for a high 
school once granted is entirely outside the control of the Board of 
Education so that it can say nothing as to the conduct of the school? 

Mr. Fuanerty: As I read the statute those things are controlled 
ultimately, or rather the direction of the purposes to which the money 
is applied by a city or town is primarily under the control and direc- 
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tion of the Board of Education. The administration of the school, if 
it comes within the terms of the statute, is left to a school-committee 
of the city or town in which it is established. 

Mr. Wetiman: I should like to state that that is not the construc- 
tion which has been put upon the statute. 
Mr. Fuagerty: I would call the gentleman’s attention to the deci- 

sion of the Supreme Judicial Court in the case of Fiske v. Huntington, 
reported in the 179th Massachusetts, where this subject is fully con- 
sidered and where this scheme of education, this scheme of establish- 
ment of high schools by two or more towns, is approved. But apart 
from that suggestion, Mr. President, it is not a desirable thing for this 
Commonwealth, in view of what has been done and what shall be done 
under and by virtue of these statutory provisions, to establish, or rather 
foster, private enterprises, enterprises over which the Board of Educa- 
tion, on Mr. Wellman’s theory, would have no control. It would be a 
private institution conducted by private persons for private purposes 
in which the public have no rights, where public money is expended. 
This is not the time to insist upon that. If we are going to discuss 
education here, if the proposal is to save education, what more do you 
want when you have such a comprehensive scheme of education as is 
provided for in these statutes? [Applause.] 

Mr. Wriitram H. Suttivan of Boston: The matter on which we are 
about to vote is document No. 309. A strenuous defence has been 
made of this document in behalf of education, they say; but it seems 
to me, in view of the question asked by the chairman of the committee 
on Education, that the fight here is made not for education but for the 
vindication of the Board of Education, which has harassed the Legis- 
lature for years, seeking to have increased the amount of money it is 
supposed to devote to education. The gentleman from Holyoke (Mr. 
Avery) says:. “We have driven religion from the State, and now we 
are going to drive away education,” and the delegates cheered his 
statement. Now let us be serious and practical. Wet us read the 
resolution without any of this hysterical eloquence of our members and 
see what it means. 

Some of our members have maintained with. apparent seriousness 
that this amendment does not nullify the anti-aid measure. It is so 
interwoven with that measure that I feel you will forgive me if I, 
having been a member of the Bill of Rights Committee, say something 
about the anti-aid amendment. Certain people came before that com- 
mittee who were considered bigots by some members of the committee; 
and believing the people who sent me here to represent them were 
opposed to any change in the law, or the Constitution, acting in their 
behalf I cross-examined the witnesses with fervor and enjoyed myself 
thoroughly. The second day I was advised by representatives of those 
opposed to the sectarian amendment that a compromise satisfactory to 
everybody would be brought forth from our committee. From the 
beginning I was friendly to the resolution we have presented; and when 
I was led to believe it was acceptable to the people of my district I 
gladly renounced my cross-examination and stood whole-heartedly with 
my committee, because I thought that was the proper solution of this 
religious controversy. Instead of cross-examining with aggressive 
bitterness I acquiesced in all the committee did, especially when in- 
formed by the district attorney (Mr. Pelletier) and the member from 
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Ward 5 (Mr. Lomasney) that every change, even to a comma, had met 
the approval of the distinguished committee who were in touch with us. 

The gentleman from Fall River (Mr. Cummings) says he represents 
the Catholics of Massachusetts, speaks for them and knows their 
wishes. I thought I represented the Catholic sentiment, but at the 
recent primary, because of the position I took, I was thrown into the 
political scrap-heap; and when I see the anti-aid amendment destroyed 
by this amendment I am left with no consolation for my humiliation 
and I cannot believe that my political sacrifice has. contributed in the 
slightest to the welfare of my Commonwealth. A number of people 
who came before our committee sought to discriminate further against 
the parochial schools and the institutions of higher learning under 
sectarian influences; yet in our investigation we found that these 
Catholic institutions had received no pecuniary assistance from Massa- 
chusetts for years, while millions of dollars had been squandered by 
this Commonwealth on political and aristocratic panhandlers repre- 
“senting wealthy and powerful institutions. Viewing the situation not 
as a Catholic, but as a citizen of this Commonwealth who always has 
sought to protect her treasury from the inroads of the grafters, it 
seemed to me that if we could protect the Commonwealth from this 
inexcusable and lavish expenditure of money we could be of some sery- 
ice to Massachusetts, and so I concurred with\the rest of the com- 
mittee upon the anti-aid amendment. Does the anti-aid amendment 
proscribe religion? No, because our parochial schools thrive, and will 
continue to thrive, for we think enough of our religion to support it 
with private funds. We never have asked for any contribution for our 
religion from a public source. So if the gentleman from Holyoke (Mr. 
Avery) thinks there is not enough public spirit in his district to sup- 
port religion, rest assured that in my district religion will flourish with- 
out any assistance from the State. 

To-day we are confronted with this resolution from the committee 
on Education. Does any man who reads that resolution intelligently 
seriously contend that it does not nullify the anti-aid amendment? 
Does the anti-aid amendment proscribe education? No, it says that 
education shall be controlled by the public authorities. Unlimited 
money is given to education, but only that education controlled by 
public authorities and not by private institutions. The gentleman 
from Brockton (Mr. Brown) is in favor of this resolution because most 
of it was written by John Adams. The gentleman from Topsfield (Mr. 
Wellman) concedes that the most important part of it was not written 
by John Adams. Therefore the gentleman from Brockton loses his only 
excuse for voting in favor of it. 

It has been pointed out that those who favor this educational amend- 
ment, so called, are the ones who debated most strenuously against 
the anti-aid amendment. The gentleman from Brockton says no de- 
bate was allowed on the anti-aid amendment. Surely there is some 
mistake, for the record will show that it has been a physical impos- 
sibility to prevent that gentleman from debating every question. It is 
said that document No. 309 does not conflict with the anti-aid amend- 
ment. The committee on Education contend now, so the chairman of 
the committee concedes, that the whole meat of the matter is con- 
tained in the last six or seven lines, which read as follows: “To this 
end the Legislature shall have power to make such provision”, — such 
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provision, — “by taxation or otherwise as will, in conjunction with 
the local agencies and institutions above specified, insure a complete 
and efficient system of education.” Now under this resolution the 
door is open to all except the parochial schools and the schools under 
sectarian influence. The door is wide open to every other institution. 
The gentleman from Boston has an amendment which would open the 
door wide to all schools, the Jewish common schools and the parochial 
schools. If there are any here who regret their vote upon the anti-aid 
amendment and are anxious to set themselves right before their con- 
stituents, let them now go the limit. Here is the alternative. Some- 
thing for everybody, or, as the gentleman from Brockton says, “noth- 
ing for nobody.” Now, nothing for anybody, is the way I will put it. 
Then there is the proposition enunciated by the gentleman from Ward 
5 (Mr. Lomasney), “equal rights for all and special privileges for 
none.” This resolution discriminates against the common schools or 
the lower institutions of learning under sectarian influence, but not 
against the higher. Under this amendment, if it is passed, Boston 
College and Holy Cross College can get appropriations if they are 
strong enough with the Legislature. Why not open the door wide? 
Why not be consistent? Let us take either alternative. Why not 
submit both amendments to the people and let them settle the ques- 
tion one way or the other, because if the anti-aid amendment is de- 
feated by the people that should settle the controversy; on the other 
hand, if this resolution, this wide open amendment, is defeated, that 
ought to settle it. But let us not be led astray by any sophistry, no 
matter if so eloquent that it needs constant repetition. 

If we are going to present’the question fairly and squarely, let us 
adopt the amendment suggested here and give appropriations to all 
schools. It has been enunciated by various orators here that we ought 
to open the door wide to parochial schools and all schools. If there 
is any one here who is fearful of his position or his political future 
because of his vote on the anti-aid amendment let him now vote in 
favor of the amendment to open wide the doors to all institutions and 
to all schools, the parochial schools and Jewish schools, and submit 
that amendment to the people. That is the way to solve the dilemma. 
Thus there is submitted to the people the anti-aid amendment, which 
protects the treasury of the Commonwealth from the highbinders, and 
there is, on the other hand, the other extreme, the wide open door to 
everybody who has sufficient legislative skill and power to get an 
appropriation from the Legislature. That is the situation. There are 
some who contend that if we defeat this resolution, this educational 
amendment, so called, it will take away all encouragement from 
private societies; but we can encourage them without giving them 
money, we can encourage them with kind words, and that is all that. 
they could receive were it not for these last six fateful lines. 

The gentleman from Fall River (Mr. Cummings) in his argument 
has repeated practically all he said in opposition to the anti-aid amend- 
ment, and with that resourcefulness and delightful astuteness which is 
characteristic of him, when the gentleman from Holyoke (Mr. Avery) 
in a most impassioned burst of hysteria said: “We have got to pro- 
tect education, for we have driven religion out of Massachusetts,” 
seized upon that utterance as an inspiration to develop a new line of 
attack on the anti-aid amendment. 
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The chairman of the committee on Education has pleaded, with 
great vehemence, that it would be fair to say that there are some sec- 
tions of this Commonwealth where the people are so poor that they 
cannot support schools. That question was debated thoroughly when 
their supporters sought to protect the poor little academies in the anti- 
aid amendment. Everything that has been said in favor of this edu- 
cational amendment was said weeks ago against the anti-aid amend- 
ment, and the same orators said the same things. The gentleman 
from Worcester in charge of the measure has denied that if this educa- 
tional amendment is passed the Worcester Polytechnic Institute, in 
which he is a professor, will be made eligible to receive an appropria- 
tion and thereby derive material benefit from this amendment. I do 
not agree with him. If this amendment is passed every school except 
the parochial schools, the lower schools under sectarian influence, can 
get appropriations of the State’s money if they have enough political 
influence with the Legislature. 

Mr. Waittrer of Winthrop: I should like to ask the gentleman 
whether, if we accept from the committee on Education those perfect- 
ing amendments, he can rightfully make his last statement. As far 
as the committee on Education is concerned, it can be shown, and I 
think it has been shown, that there are perhaps conflicting clauses in 
this resolution No. 309. Is it not possible to amend them to meet 
difficulties to which he refers? 

Mr. Suttrvan: If those amendments are adopted which have been 
suggested the whole proposition is nullified. It becomes simply so 
much waste paper, that is all. If we accept the amendment it nullifies 
the last six or seven lines in the resolution and the rest is a useless 
repetition of the present Constitution. That is my contention. Now, 
whether or not the committee on Education had any desire to destroy 
the anti-aid amendment, they are doing it under this measure if these 
amendments are adopted. But why not adopt the other amendment, 
as I suggested? Why not submit the question fairly and squarely? 
There is no doubt but that for years in this Commonwealth there has 
been a bitter, acrimonious, religious dispute about this aid to educa- 
tion. One disputant says: “We’don’t want any money for our 
parochial schools.” The other says: “We don’t trust you. We are 
going to prevent your getting it.” And then some of our delegates 
say in debate: “ We believe in opening the door wide to all education,” 
and in this educational amendment they have opened it wide to all ex- 
cept the parochial schools. If you want to present something other 
than the anti-aid\amendment, let us present the proper alternative. We 
have submitted the anti-aid amendment to the people. We cannot 
recall that if we would. Now, if you wish to recant, if you wish to 
change, go to the other extreme and submit the two measures and see 
what the people will do. If you submit the two amendments, and one 
or both are defeated, then you have settled forever this religious con- 
troversy. a 

Mr. Epwin U. Curtis of Boston: I want to put myself in a fair 
position with the committee on Education. Individual members of the 
committee on Bill of Rights may have individual opinions. I have 
known the chairman of the committee on Education for a great many 
years, I have known also some of the other members of the commit- 
tee. I wish it to be distinctly understood by the Convention that I do 
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not think the committee attempted to do anything which was not 
right and proper. I do not think that they tried to nullify the anti- 
aid amendment, although it is my opinion that their work as presented 
here in this resolution does it. I think it is only right that I should 
say this, as I have been asked many times if I had that opinion. I do 
not have that opinion, and I take the opportunity to say so. I do not 
say that some others did not know it, and I ask that the Convention 
place the responsibility for not knowing this on the committee on Bill 
of Rights. We should have known it. We did not know it. If we had 
known this resolution was coming what more could we have done than 
we did the day we found it out, namely, come in here and ask to have 
it advanced, so that we could argue it before, by any possibility, the 
anti-aid amendment went on the ballot? If we had known it at that 
time I should have brought in that same resolution at that time and 
have tried to discuss the two resolutions together, and I wish the Con- 
vention to understand that is my personal opinion, and I believe that 
it is the opinion of the committee that I represent. And now in a 
perfectly calm, cool manner, I wish to say to this Convention that 
they have heard the distinguished gentleman from Worcester (Mr. 
Washburn), the distinguished lawyer from, Fall River (Mr. Cum- 
mings), the distinguished lawyer from Topsfield (Mr. Wellman) and 
others in this Convention say one does nullify the other; and taking 
them at their word, gentlemen, I ask you if you are going to calmly 
and coolly repudiate your own action of August 22 and pass another 
resolution that nullifies that one. 

Mr. Watcorr of Cambridge: When this subject-matter was first 
before the Convention in August I did not speak on it, although a 
member of the committee on Bill of Rights, because I knew there 
were more eloquent men in my committee who would speak for it, and 
speed is a desirable though somewhat neglected quality for this Con- 
vention to cultivate. As the question now comes up with resolution 
No. 309, and it appears that some members of the Convention, though 
I trust, I believe, very few, are about to change their votes on this - 
measure, I desire to say the case is the same with me as with every 
other member of that committee. JI do not intend to change my vote. 
I am as convinced now as I was seven weeks ago that it is an excel- 
lent measure in every respect and I am not prepared after this debate 
to change my vote in the slightest. The eloquent words of the gentle- 
man in the second division from Fall River (Mr. Cummings), which I 
listened to with great interest, seemed to me wholly fallacious, — 
fallacious in this way, Mr. President. He says that the policy of this 
measure, that is, the anti-aid amendment, if adopted would be de- 
structive to the Commonwealth of Massachusetts. Why so? Because, 
as he said to-day: “Fifty worthy institutions will fail-to receive State 
money.” There are probably twenty-five hundred other institutions, 
private institutions, in the State, of a semi-public nature, which will 
not receive State money. Why does he seek to preserve the present 
fifty and close the ranks against other equally worthy candidates? 
Does he think that the theory of paternalism is better than. that of 
self-reliance? Does he think that a man on an allowance from his 
father is a more valuable citizen than one earning his own living? In 
my city of Cambridge there are two excellent private hospitals, the 
Cambridge Hospital under Protestant management, the Holy Ghost 
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Hospital under Catholic management. Three or four years ago a 
city hospital was established. Neither before the establishment of the 
city hospital nor afterwards has either of those excellent private hos- 
pitals asked for any money from the city or the State. Does he think 
for that reason that they are not doing worthy work? Not at all. 
They have to make their standard an effective and efficient one and 
excite public interest and get confidence in their management. Does 
the gentleman from Fall River (Mr. Cummings) think that the Massa- 
chusetts General Hospital to-day is any less competent, useful or 
efficient than it was eighty years ago, when it was given the use of 
convict labor by the State? It seems to me the fallacy of his state- 
ments is apparent on the face of them. Do we want an unseemly 
seramble before the Legislature year after year as to which charity 
should be preferred, whether local, perhaps sectional or religious? 
That is what they have in Pennsylvania. Is that the policy of the 
State which he thinks will preserve it? It does not seem so to me, Mr. 
President. It seems to me the policy of the Bill of Rights Committee 
is the one that will be beneficial to the State, and not destructive. 

Now, then, Mr. President, there was another statement of the 
gentleman from Fall River which seemed to me equally fallacious, — 
the statement that it was necessary that objects should be capable of 
aid by taxation in order to be exempted from taxation. J think there 
is no basis for this argument whatever. In the same Opinion of the 
Justices (195 Mass. 608), of which the gentleman in the second divi- 
sion (Mr. Cummings) read only the second paragraph, it is stated in a 
subsequent paragraph that burying-gounds, Bunker Hill monument 
and halls of the Grand Army of the Republic, can be exempted from 
taxation “as properly set apart for uses that are quasi-public.”’ Private 
burying-grounds cannot be supported by public taxes, however, though 
they may be exempted from them. Why, gentlemen, the fallacy of the 
statement by the gentleman in the second division is proved by this 
test. If what he says is true, then since the passage in 1855 of the 
eighteenth amendment all exemptions from taxation to parochial 
schools have been illegal. If what he says is true, then since the pas- 
sage of the eleventh amendment all exemptions from taxation to 
churches and religious societies have been illegal. The Justices of the 
Supreme Judicial Court in their opinion (186 Mass. 604) say: 

It is true that the Commonwealth still aids churches or religious societies of every 
sect and'denomination by a general exemption from taxation of their property (see 
Revised Laws, Chapter 12, Section 5, Clause 7). 

‘There is no answer to that, I submit, Mr. President. 
Mr. Monracuet of Boston: I believe that this proposition was 

brought forward by the committee on Education in perfect good faith, 
but I do think that sometimes matters are brought before us here, 
as elsewhere, which, with the best of intentions and having in them- 
selves elements of virtue, are not wise when taken in connection with 
the setting in which they find themselves, and it seems to me that we 
here have two situations. If the anti-aid amendment should be ac- 
cepted by the people and this proposition accepted by the people, 
there would be a conflict which I take it nobody wants. If they 
both should go to the people, and the anti-aid amendment should be 
rejected and this proposition accepted, then it seems to me there is at 
least a possibility of broadening the Constitution in a way which very 
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few of us desire to have done. But it seems to me that there is one 
thing that we can do. When the anti-aid amendment was before us I 
think almost all of us had no doubt whatever of the right being left 
in the Legislature to exempt religious institutions and educational 
institutions and the others from taxation. I know that is the way I 
felt. I did not suppose there was any doubt at all, or I should not 
have voted for the anti-aid amendment. But the gentleman from Fall 
River (Mr. Cummings), in whose judgment and wisdom we all have 
great confidence, and whose character is such that we know he would 
not suggest anything that he did not think was right, tells us that 
there is at least a possibility, a probability, a certainty as he puts it, 
almost a certainty, that the anti-aid amendment if accepted takes away 
from the Legislature the right to exempt from taxation. Now, if the 
gentleman from Fall River should be sitting upon the Supreme bench 
a year or two hence he probably would have the same opinion. And 
here is something we can do. We all want to have it cleared up; I 
say all, most of us, want it cleared up and left so that the Legislature 
may exempt from taxation these various institutions and churches. 
We want that sure. We want it stated somewhere, if there is any 
doubt about it, that that right still exists. If we adopt, in my opinion, 
the second amendment of the gentlemen from Newton (Mr. Ander- 
son), printed at the bottom of page 2, — the second amendment, — 
striking out this whole proposition from top to bottom and leaving the 
title alone, that is all there is, just the title, and adopt his amendment 

‘saying that the Legislature shall continue to have the right to exempt 
these institutions and churches from taxation, we shall do something 
that we all want done sometime, and we might just as well do it here 
and now and have it done, because if we wait until some other time 
to put that in we may adjourn and summer may come and it may not 
be done. But here is a chance to do it right here and now, and it’ 
seems to me that that is a thing that is constructive and wise and 
desirable. 

Mr. Sawyer of Ware: I should like to ask the gentleman who is 
speaking whether, there being a desire to get the anti-aid amendment 
this year upon the ballot, if we should order this to a third reading by 
adopting this amendment he suggests, it would not defeat getting the 
anti-aid amendment on the ballot this fall. In other words, there 
would be a third and another stage for this. It would be behind other 
important matters. Before we could finally consider it, it would be 
too late to pass the anti-aid amendment, and we would not care to 
pass the anti-aid amendment while this was pending. ‘Therefore, in 
order to get the anti-aid amendment upon the ballot this fall, it will 
be necessary to kill this resolution. ; 

Mr. Montacuse: It does not seem to me that that is so at all. The 
anti-aid amendment, I take it, probably will go on the ballot this fall. 
Now, if it goes with this proposition killed it certainly is gone. There 
is a chance to put this on with it and send the two together; but 
even if this does not go on the ballot this fall we have shown our inten- 
tion, we have shown what this Convention wanted and intended to do, 
and that undoubtedly would have great weight if the other matter 
should come up before this finally got to the people. 

Mr. Cuapp of Lexington: I need not tell the Convention that I am 
wholly in favor of the anti-aid amendment. I spoke in behalf of it and 
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I voted for it, and I would not for the world do anything to impair its 
efficiency or cut down its meaning. At the same time I am favorable 
to the proposition that is under consideration, and I want to see that 
adopted, if we may do so with perfect safety to the anti-aid amend- 
ment. The other day I offered an amendment which, I said, in my 
opinion would eliminate absolutely any conflict between the two pro- 
posals. That amendment was to insert in the twentieth line of the 
second section, or in the second line at the bottom of page 2, after the 
word “shall”, the words “, save as otherwise and elsewhere provided 
in the Constitution,’. It seems to me clear that those words will 
eliminate effectively any conflict that there may be. I am asked by 
interests friendly to the anti-aid amendment to modify my proposed 
amendment so as to make it read: ae save as otherwise and elsewhere 
provided and elsewhere prohibited in the Constitution,’’, and I shall 
ask that the vote be taken upon the amendment in that form. 

The resolution reported by the committee on Education was amended, as 
shown at the beginning of the chapter, and, as amended, was ordered to a 
second reading Thursday, October 4. 

On Tuesday, the 9th of October, debate was resumed in connection with an 
order providing for submitting the amendment to the people at the next State 
election, together with other amendments which had been adopted by the Con- 
vention. 

Mr. Creep of Boston: This is the first time that I have addressed 
this Convention: J have the honor to represent in part the Twelfth 
Congressional District; and while I have deep gratitude that all that 
district, every portion of it, and every shade of opinion, gave me 
magnificent support in my campaign for membership in this body, 
that with eleven candidates on the first of May struggling and striving 
for place in this Convention, they made me number two in that list 
and honored me with election, — while I am grateful to the entire 
district, my nearest and dearest love and affection is for the district 
in which I was born, and with which I have been identified all my life, 
the peninsula over there in South Boston, that district which has 
within its confines as decent, as God-fearing, as upright and as law- 
abiding people as any other portion of our Commonwealth. I know, 
and I defy successful contradiction from any delegate from that dis- 
trict, that I, who spend my days and my nights in that district and 
practically never leave it for any occasion, — and in every interest, 
banking, educational and charitable, my family have been identified 
and engrossed with and engaged in that district, — since the 22nd day 
of August have consulted the people of South Boston, have inquired their 
real sentiments and their true desires, and I know now that they do not 
want this anti-sectarian amendment forced upon the ballot at this coming 
election. 

As for my own personal attitude upon this question, my feelings are 
so intense about the merits of this so-called Curtis-Lomasney anti- 
sectarian amendment that, to quote the words of a great President on 
another occasion, I seonild, rather be assassinated upon this spot than 
surrender my conscientious convictions upon the question. And so, 
I am in favor of the motion of the gentleman from Fitchburg, and I 
am opposed to the amendment of the learned district attorney of 
Suffolk County. 

There are two emergency resolutions that this Convention should 
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place upon the ballot. One is the absentee voting amendment, be- 
cause, as you know, it cures an unfortunate situation that has de- 
prived theatrical men, traveling men, railroad men, from the oppor- 
tunity of exercising their franchise in our past elections. But besides. 
that it does a patriotic act. It gives an opportunity to our boys at 
the front to participate in our civil affairs while they are away on the 
duty of the country. And as for the public trading amendment, — 
about fuel, food-stuffs and commodities, — that remedies a constitu- 
tional objection of the Supreme Judicial Court, so that our Legislature 
next winter can cgpe with any unusual situation that may happen to 
the inhabitants of our State. 

But any other amendment is an amendment that the people will 
at once ordain, and, if they accept it, incorporate it in the organic 
law. Why should we place those radical amendments upon the ballot 
this year? We already know’ that this year is known in Massachu- 
setts politics as an off year in the election, and there is always a light 
attendance at the polls. We know that the last primaries, on Septem- 
ber 25 last, indicate that our people, engrossed in the troubles and 
annoyances and perplexities arising out of this world’s war, will give a 
light attendance at the polls in November. 

Therefore, is it not wise, is it not proper, to allow these amend- 
ments to go over until 1918, and place them on the ballot when in all 
probability there will be a change in the office of Governor, which 
will augment the attendance at the polls; when the people, for the 
first time in three generations, in sixty-four years, will be proud of 
the opportunity to vote for a symmetrical, whole Constitution, as 
reported from this Convention? In addition to that, whether we 
desire it or not, whether it will be wise or not, just as in the dark 
days of 1862 in the Congressional election, and in the dark days of 
1864 in the fight between Lincoln and McClellan, the people will 
discuss the questions arising out of this great world war, and the 
attendance at the polls will be increased largely, and there will be an 
opportunity, so far as that vote at the polls will be binding, to settle 
this question of the anti-sectarian amendment. I do not doubt that 
any considerable numbers of the Convention will object to the expense 
of issuing a’ pamphlet to explain to the voters, the 650,000 members. 
of our electorate, what this amendment means. I am not referring 
now to the fact that twenty-one days have been set by the State 
printer and by the mailing company as the opportune and ample 
time to get an amendment before the people. We already have had 
an experience with a conflicting resolution. A week ago last Thurs- 
day I called to my seat in this body the chairman of the committee 
on Bill of Rights, the ex-mayor of Boston (Mr. Edwin U. Curtis), 
in my division here, and I showed him document No. 809, concealed 
in the documents of the Committee of the Whole. He was sur- 
prised. He had never seen it. He asked me if I had shown it to 
the géntleman from old Ward 8 (Mr. Lomasney), or the learned dis- 
trict attorney of Suffolk County (Mr. Pelletier), and I told him that 
I had not. He called on those gentlemen. They went to the docket 
room and got copies of the resolution, and the next morning they 
called a meeting of the Bill of Rights Committee at 9.30, and you 
know the rest. They dragged it from the documents and we have had 
the consequent debate. 
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Now, in this pamphlet that will be issued to the voters, I confess I 
do not know how it is to be made up. I do not know whether in one 
column there are to be reasons submitted by the adherents of the 
measure, and in another parallel column the reasons by its opponents, 
or a composite column on both sides. But what I fear is that if we 
have had one conflicting resolution to the anti-sectarian amendment, 
in the hurry of getting up this pamphlet some paragraph will creep 
in there which may inflame the people of the Commonwealth, or it 
may be so misleading, so vague and so indefinite, that, delivered to 
the voters a day or two before the sixth of November, they will take 
it, reading it hurriedly, as an instruction either to vote for or against 
this. amendment. 

So I say that we should pause before we force this anti-sectarian 
amendment upon the ballot. 

In addition to that, just before election, the first of May, I called 
upon my personal friend, the judge of the South Boston court, the 
Colonel commanding the Ninth Massachusetts Regiment, now known 
as the 10lst United States Infantry, on duty in the trenches of 
France at the present time. I said: “Colonel, if it is not opposed to 
your discipline and your military arrangements, I should like to have 
you give a furlough to the soldiers of your regiment so that they can 
vote in the election for delegates to the Constitutional Convention.” 
And Colonel Logan replied: ‘‘While my paramount duty is to look 
out for the military arrangements, I desire. my boys, while they have 
an opportunity, to participate in the civil affairs of this Common- 
wealth.” He gave them a furlough, and as a result, I told the candi- 
dates for local delegates, and automobiles were sent to the Fore River 
Shipbuilding Company at Quincy, the Watertown Arsenal at Water- 
town, and other places, and the boys in khaki came to our district and 
cast their votes for delegates to this Convention. 

Do you think it is fair, do you think it is wise now, when those boys 
helped to elect men to this Convention, while; they are away three 
thousand miles in France, to force an amendment which is a change, 
and a fundamental change, in our organic laws? And while this is a 
non-partizan Constitutional Convention, and while every one here lays 
aside his party allegiance before he crosses the threshold to come into 
this chamber, it may not be amiss to point out to those of us who, 
when we cross the threshold at the recess, will again resume allegiance 
to the) Democratic party, that last Saturday in the Convention, in the 
platform of principles of the Democratic party of Woodrow Wilson, 
down there in the megaphone of liberty, in Faneuil Hall, they put in 
a plank which asked the delegates in this Convention to put upon 
the ballot, —and it was presided over by the ex-Governor in the 
second division, —to put upon the ballot the public trading amend- 
ment, the absentee voting amendment and the initiative and refer- 
endum amendment; and the Democratic party, of which I am proud 
to be a member, made no reference to the anti-sectarian amend- 
ment. 

Now, I believe these reasons are sufficient, and all sufficient, so that 
the amendment of the district attorney from Suffolk County should be 
defeated. 

But I believe there is a more serious objection to the passage of this 
amendment. One day last summer in debate in this Convention we 
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heard about a:resolution which was referred back to the committee on 
Public Affairs. That resolution concerned the conservation of the 
natural resources of the Commonwealth in which we live. I ask the 
gentlemen of this Convention to pause and weigh well whether they 
should not conserve the greatest source of power in the Common- 
wealth, the true unity of all our people. Two or three weeks ago we 
were asked to contribute to a library fund to purchase books and 
papers for the boys to while away their lonesome hours in France. 
Do you want the papers of this Commonwealth to be sent across the 
waters containing statements which may bring sorrow and anxiety to 
the relatives of either the adherents or opponents of this amendment? 
Do you want letters from the fathers and mothers, the sons and 
daughters, the brothers and sisters of those boys in France, to be 
written over there, saying that things are being said by one side and 
the other back here, by the folks at home? No; that is something 
that is not desired by any patriotic member of this Convention. 

Now, I regret that my old friend, the gentleman from old Ward 8 
and now Ward 5, is not here this morning, because he saw fit the 
other day to make — 

Mr. Mancovitz of Boston sought recognition. 
Mr. Creep: The gentleman heard my opening paragraph. I have 

not taken up the time of this Convention since June 6th. He need 
not worry that I will say anything concerning his colleague from old 
Ward 8 (Mr. Lomasney). I want the gentleman to understand that 
as I get older in life | become more mellow, more charitable, with less 
of the aggressiveness of the fighting race of which I am a member. 
[Applause.] But I would not sever lightly the political and personal 
relationship of a lifetime. My family, personally and politically, have 
been identified with the gentleman from old Ward 8, I think longer 
than the member who tried to interrupt my argument that I am 
making to this Convention. 

I will cite one concrete illustration, and I know my brother-delegates 
will pardon me for bringing it into this Convention. Our family have 
had the honor of coming from the only legislative district in Massa- 
chusetts, — yes, they tell us, and I believe it, — from the Atlantic to 
the Pacific, that sent five brothers to represent it in the Legislature of 
Massachusetts. And every time, Mr. President, that we ran for office 
we were confronted with this charge by our political opponents: 
“Don’t vote for Creed, because, while Ward 8 has two representatives, 
and Ward 15 has two, if you vote for him Lomasney will have three 
and Ward 15 will have but one.” That shows my relationship with 
the gentleman from Ward 8. But when he saw fit on the floor of this 
Convention to try to chastise the band of nine Roman Catholic delegates 
who exercised their conscientious convictions to vote against an amend- 
ment which he fathered in part, I want to say, and I would have said 
it to him if he were sitting there, and I want to say it on the floor of this 
Convention and not in the corridors of the State House, that if he will 
select a time in his ward, — and I prefer his own Hendricks Club,— I 
will go there, while he is a giant and I am only a Lilliputian, and I will 
debate with him whether his resolution is or is not an unworthy com- 
promise. 

I hold in my hand a paper. It is the written account of a speech 
delivered in Congress by Hon. James A. Gallivan, on Monday, Febru- 
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ary 26, 1917. I will crave the indulgence of the Convention while I 
read you some short extracts from it. It is a speech entitled “The 
Nuns of the Battlefield,” on a joint resolution granting permission for 
the erection of a monument in the Arlington National Cemetery, 
Virginia, to the memory and in honor of the members of the various 
Orders of Sisters who gave their services as nurses on battlefields, in 
hospitals, and on floating hospitals during the civil war. In this 
brilliant speech Congressman Gallivan said to the House of Represen- 
tatives: 

And these heroic women who abandoned home and all the things dear to their 
Sex, . the ministering angels who gave the best they had to soothe the agonies 
and bind up the wounds of the victims of battle, — what of them? 

Far from the clamor and glory of battle they worked in the shuddering shambles 
of the conflict’s aftermath. Living amid the foulness and pestilence, working with a 
courage and calm worthy of the most heroic, they faced sights calculated to chill 
the hearts of the bravest. No patriotic service rendered by the best and the bravest 
counts higher in the estimate of Heaven than the ungrudging and unlovely toil the 
nurses of the civil war were subjected to. 

Those splendid and heroic women knew no north nor south in their ministrations; 
they only knew the wrecks of battle were men and brothers, calling for their tender- 
est care and noblest efforts, and who, remembering the dreadful days and awful 
nights of the military hospitals established in the wake of battle, will deny these 
women the highest recognition a grateful country can give? 

The nuns of the battlefield were neither of the north or the south in their minis- 
trations; they served humanity; and their love and labor were lavished as freely 
and generously upon the wounded soldier in gray as upon him who wore the blue. 
They recognized and served all without distinction. 

They have earned the title to this little bit of space out there among those whose 
hours of pain they lightened, whose dying hours they made happier and sweeter; 
and if there be gratitude among men and honor among soldiers, the boon they ask 
will be theirs. 

Why did I read the extract from that speech? Because the first 
exemption of the Curtis-Lomasney amendment relates to the Soldiers’ 
Home over there in Chelsea. That was a wise, patriotic, grateful 
exemption. I believe in doing all we can for the men who are en- 
feebled by disease, and disabled mentally by their patriotic service for 
their country. I desire to do anything, and I did it when I was in 
the Legislature, for the benefit of the men who walked by the steps 
of this State House with the Godspeed of the war Governor Andrew 
in their ears, going forth to fight for liberty and human rights, and to 
keep this Republic of ours, as our Supreme Court in Washington said 
it was, an indissoluble Union of indestructible States. 

But, Mr. President, let us look into the future. Thousands upon 
thousands of the black-robed, white-bonneted sisters of charity and of 
mercy have volunteered to our President at Washington to do service 
on the field with our armies. Let us look further, and come with me, 
if you will, to the end of this fearful conflict; because there will be an 
end, gentlemen of the Convention, and God grant that the end will be 
soon. Then these sisters will come back to their communities, some 
of them impaired in their physique, enfeebled in their minds, on ac- 
count of the privations, toil and disease that they have encountered 
in their work for their country. Let us assume that a grateful, patri- 
otic people will gather together and by subscription build and main- 
tain for them a home, the disability home for nun nurses; and then 
later the same patriotic, generous people of the Commonwealth will 
come up to this Legislature and ask them to appropriate money for 
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the maintenance of that institution. Then I trust that those legisla- 
tors of that future day, with intelligence in their make-up and with 
justice, I hope to God, in their hearts, under their oath will listen to 
the merits of that appeal and will grant the appropriation; and in the 
corner of this building I hope there will be a Governor, a chief magis- 
trate, who will be actuated by the same noble sentiments, who will 
believe with Robert Ingersoll, that gratitude is the fairest flower that 
sheds its perfume in the human heart, and who will sign the appropria- 
tion. 

Then what will happen? Under the Curtis-Lomasney anti-sectarian 
amendment ten citizens of the Commonwealth, — and I am not here 
to say anything incendiary, I will not say they belong to any organiza- 
tion, I simply will call them strict constructionists, — will apply to the 
courts, and the State Treasurer will be enjoined from paying out that 
appropriation, because a just, generous, patriotic Legislature will have no 

- right under the Curtis-Lomasney amendment to appropriate money as 
a partial recompense to those women for the patriotic service they have 
done for their country. 
‘On the 15th day of August I listened in this chamber to a speech 

by the gentleman from Newton. On that very day another speech 
was being delivered in this country. On the 15th of August, the very 
day the gentleman from Newton delivered the speech which was so 
ably answered by the delegate from Fall River, — who, I regret to 
say, is not here speaking in my place, but through the unfortunate 
affliction in his family, as he notified us Sunday afternoon, cannot be 
here until next Thursday, —the very day that the gentleman from 
Newton was giving that speech Senator Gerry of Rhode Island was 
speaking in the United States Senate. He was speaking to his amend- 
ment to the war tax bill, which exempted legacies to charitable and 
religious organizations from the operation of the Federal inheritance 
tax law. I regret that I have not the actual report here, but the 
gentleman from Quincy, the monitor in the third division, to whom I 
showed the clipping, will bear me out that I am substantially repeating 
his language. 

Senator Gerry said: “J think the day is coming in this country and 
that the trend of public sentiment is that philanthropic, charitable and 
benevolent work will be better done, and is being better done, by 
private institutions, under the fostering care of the Nation and the 
different Commonwealths. Take, for example, the case of the Sisters of 
Charity. Is it not a fact that they do the work, giving one hundred 
cents of value for every dollar they get, in a charitable, benevolent, 
kind, sympathetic way, without in any way putting the stigma of 
pauperism on the people who receive it? And the day is coming in 
the Nation when that fact will be recognized, and when the private 
wellsprings of philanthropy will be encouraged and fostered by the 
Commonwealths and the Nation.” 

I have trespassed a great deal on the time of this Convention, on a 
matter that is not on the regular calendar, but I want to say this in 
conclusion. I earnestly appeal to the delegates of this Convention 
to vote down the amendment of the learned district attorney of 
Suffolk County. I ask it as a citizen who loves his native Common- 
wealth, as a delegate who never in his life, public or private, propa- 
gated any doctrine that created discord or disunion among our well- 
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meaning people. I ask them,:as an American citizen whose only hope 
is that when the word comes in France to advance against the com- 
mon enemy, the militaristic element of the German Empire, that the 
relatives of the adherents of this measure, and the relatives of the 
opponents of this measure, in the ranks, like the men from the north 
and the south of Ireland, will go over the top together and crush and 
overthrow’ for all time the despotic, autocratic element that dominates 
and misrules the German people. 

Now, in conclusion, as long as we have been referred to in debate 
as the nine Roman Catholics who voted against the anti-aid amend- 
ment, out of the 94 Catholics in this Convention, I appeal to this 
Convention as a Roman Catholic, a native son of Boston, and a 
citizen of Massachusetts, whose every emotion is permeated and suf- 
fused with, whose every fiber of his person breathes, unswerving 
loyalty, unflinching fealty, and allegiance to those two flags we all 
love so well, the emblem of our country, the Stars and Stripes, and. 
the white banner of this beloved old Commonwealth, —I ask in the 
name of peace and concord, and the happiness and the unity of our 
people, on the threshold of our entrance into this world war, — to 
vote against the amendment offered by the learned district attorney 
of Suffolk County, and not to jam this amendment on the ballot at 
this coming election. [Applause.] 

Mr. PELLETIER of Boston: I was asked to present that amendment 
after I had presented the other one. I do not think there will be any 
disagreement on that. That is the little clause of four or five lines 
which says that the Legislature as heretofore may- exempt social, 
educational, scientific and religious institutions from taxation. That 
is all it is. There is not a man here, there is not a voter in the Com- 
monwealth, I believe, who would object to those four or five lines. 

Mr. Brown of Brockton: Does that amendment mean that no other 
churches which may arise in the future are to receive exemption? It 
says: “Continue.” ‘Does that mean only what we are now doing? 

Mr. Pretietrer: As J understand it, it gives the Legislature the 
right to exempt churches. and other institutions as it has in the past; 
not necessarily only the present institutions, of course, but to exercise 
that same right and power as it has in the past. It cleans up and 
clears up any doubt; and I hope that the Convention will amend the 
measure of the gentleman from Fitchburg by adding also those four or 
five linés. ; 

Mr. Brown: Can the gentleman tell how much each thousand dol- 
lars of valuation in this Commonwealth gave away last year, and how 
much on each thousand of the valuation does the exemption represent? 
I suppose the committee must have had that before them. 

Mr. PetitetierR: I cannot answer the question; and if the gentle- 
man told me I would not remember it two minutes. [Laughter.] 

Mr. Swie of Taunton: I do not believe that this question requires 
the display of any eloquence, or the defence or advocacy of any 
political party, and neither does it require the waving of the Stars and 
Stripes, in order that the members may understand the proposition 
that is before them. 

The only question after all that we have to consider is whether or 
not we shall adopt the order as amended; and that is a very, very 
simple proposition. 
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Very fortunately for me, — and it is one of the few fortunate ex- 
periences that I have had in relation to the faith that I profess, —I can 
look upon this question in a calm, dispassionate way; because I am 
not concerned, in a way, in the troubles that have existed between the 
Protestants and Catholics, except that as a citizen of Massachusetts I 
should love to see this question settled, I should love to see peace and 
harmony reign between those two factions of Christianity, I should 
love to see all of us living in unison and not to have any disturbing 
questions such as this question of sectarian and non-sectarian appro- 
priations. And so I say that very fortunately for me, indeed, I can 
look upon this question in a calm way, unmoved by any religious 
prejudices or sentiments. 

Now, the proposition is a simple proposition that is covered by the 
Curtis anti-aid amendment. It is something that will not need any 
great debate or deliberation by the people, because it is so simple that 
every voter will understand the proposition; namely, whether or not 
the State wants to grant money, public money, for private institutions. 
That is a simpler proposition than any proposition that will come 
before the people under this whole order. 

Mr. Brown: I should like to ask the gentleman if he thinks the 
voters would be concerned as to whether they were giving away 
seventeen cents on each one thousand dollars of valuation or whether 
they were giving away $17 on each one thousand, and whether the 
voters are so far non-commercialized that it would make no difference 
to them. 

Mr. Swia: I believe the voters will not care whether it is seventeen 
cents or seventeen dollars on a thousand; that their only thought will 
be whether or not they want to give public money, if only one copper, 
to private institutions. [Applause.]| And that is the only question, 
and a simple question, — much simpler than the question as to whether 
or not the State should go into the public business of feeding and clothing 
the people, much simpler than the question of absentee voting, — because 
as the amendment has gone through here it provides for more than voting 
for soldiers and sailors. This Convention has allowed itself to be carried 
off its feet, just because the resolution gives the soldiers and sailors the 
right to vote. The Convention did not give the matter the considera- 
tion it should. And this morning another attempt has been made to do 
something we should not.do under the guise of giving something to the 
soldiers and sailors. 

Now, let us act on this proposition simply on the merits of it. Let 
us not allow those who have opposed the Curtis anti-aid amendment 
from beginning to end to use this as another means of injuring this 
resolution. 

As I had occasion to say the other day in another respect, it seems 
very peculiar indeed that those people who were opposed to the anti- 
aid amendment were taking the initiative in urging another, — the 
educational amendment; and this morning those men come here and 
‘try to persuade you not to put on the ballot the very first bit of busi- 
ness that we did. Are we, the delegates in this Convention who have 
settled this question, going to allow ourselves to be influenced in any 
such way as that? i 

I ask you, Mr. President, and the gentlemen of the Convention, not 
to be moved by any such appeals as have been made here this morn- 
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ing; not to allow yourselves to be moved by any religious sentiments 
or take them into consideration; but do as I thought we were going 
to do when we came into this Convention, leave religion and leave 
politics aside, and judge questions entirely on our citizenship. If we 
do only that, I feel quite sure that every delegate here will see his way 
clear to send this question to the people at the polls in November. 
[Applause.] 

Mr. Bracxmur of Quincy: I agree with so much of the statement 
of the gentleman in the first division (Mr. Swig) wherein he says that 
this is a simple issue. It is a simple issue, and I, for one, do not intend 
to go into the relative merits of the proposition, but simply answer the 
question as to whether or not this is an emergency measure. Because, 
apparently, we have agreed upon one thing, namely, that there ought 
not to go on the ballot this fall any resolution that is not an emer- 
gency measure. 

The question as to whether or not this is an emergency measure is 
answered in the resolution itself. I refer to section 5, which provides 
that this amendment shall not take effect until the October first next 
succeeding its ratification and adoption by the people. 

Now, Mr. President, in the face of that provision, how can any one 
claim that it is an emergency measure if it is not to take effect until a 
year from now, even though the resolution be adopted -by the people? 

One other fact in that same line. My friend, the learned district 
attorney in this division (Mr. Pelletier), says that the people of this 
Commonwealth have been surfeited with arguments on this anti-aid 
amendment. I rather think that the gentleman inadvertently stated 
the proposition incorrectly. It was not the anti-aid that has been 
debated throughout this Commonwealth for years; it was the non- 
sectarian amendment which has been debated, and which has been en- 
tirely understood to be the question for us to settle. 

Now, Mr. President, there is a great distinction between the anti- 
sectarian amendment and this one, which is not only an anti-sectarian 
amendment, but is really an anti-aid amendment in conjunction with 
it. The anti-aid part of the measure has not been discussed and has 
not been thoroughly understood by the people of this Commonwealth. 
We have the very best of evidence of that because only within a very 
short time the head of one of the greatest churches in greater Boston 
came out for the first time and stated that the amendment as it was 
finally drafted and passed by this Convention was really an “unworthy 
compromise.” That statement was made by a gentleman of great 
learning, a man of capacity and ability, and a man who is tremendously 
interested for his church in this question. That it was not made until 
recently, shows that there is much in this amendment that the people 
of the Commonwealth have not understood and ought to have the op- 
portunity of examining. 

Another fact. The gentleman who abered this resolution stated that 
we ought to sit here and finish our work. Very good. If we are to 
stay here to finish our work, Mr. President, what opportunity is to be 
given us to go out among our constituents and explain this anti-aid 
amendment? No opportunity whatever. The gentleman in the first 
division, in his speech made the very pertinent inquiry as to what 
form these proposed pamphlets would take, what opportunity would 
be given to the friends and the opponents of this measure as it was 
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finally drafted to set before our constituents their views on this sub- 
ject. 

I believe, to go back to the first proposition, that there is absolutely 
no exigency here, no emergency, no reason to now send this resolu- 
tion to the people. The good old Commonwealth has sailed along 
serenely for many years without the help of this anti-aid amendment. 
Is there any great danger in withholding this aid for another year? 
Considering the clause in the resolution which provides it shall not 
take effect in any event for nearly one year, I say “No.” And I 
appeal to you, gentlemen, to let that amendment wait and go on the 
ballot with the other amendments at a later time. Give us an oppor- 
tunity to explain to our constituents the full meaning and purport of 
this resolution, and if they adopt it we will all accept it and try to live 
under it, I hope, happily evermore. 

Mr. Parker of Lancaster: I have been surprised and distressed, 
deeply so, when from time to time in the course of the animated and 
earnest debate upon the so-called anti-aid amendment it has been 
suggested that the resolution as reported by the committee suggested ° 
or imported any suspicion or distrust of the attitude or purpose of my 
Catholic fellow-citizens and brethren. Sir, if I thought this resolution 
had its source or took any impulse from such unworthy suggestion or 
conception I dare reverently to say that no one of my Catholic 
brethren would denounce the measure or discard it with more bitter 
scorn than I would. Because, sir, I believe that this resolution as 
submitted by the committee is evidence of most generous sacrifice of 
all temporal interests by my Catholic brethren, because they believe 
that through this sacrifice of temporal interests, they, with the rest of 
our fellow-citizens, are offering something for the secure welfare of 
their Commonwealth, I stand for this measure; no compromise, as I 
conceive it, of principle, but concessions of temporal advantage, of 
material interest, upon which is laid the sure foundation of the secur- 
ity for all time in the heart and thought of our people of this great 
question of religious faith, which if ever tainted or contaminated by 
temporal or material interests may at any time be thrown into the 
dust of the arena of political, passionate, or prejudiced controversy. 

For these reasons, sir, briefly and all inadequately stated, I trust 
that the amendment of the gentleman from Boston may be accepted, 
and this measure, happily reaching, as I believe, the final approval of 
this Convention and of the people of the Commonwealth, may go for 
their ratification without delay. 

Mr. Lowe of Fitchburg: I rise simply to make a short statement. 
This resolution was introduced with no idea of any unfairness to any 
of the resolutions. I am as strongly in favor of the anti-aid resolution 
as is the gentleman who has just taken his seat; and I hope that the 
I. and R. will be so developed, so perfected, that I shall be able to 
indorse it as strongly as I can the anti-aid, and vote for it. 

Mr. PELLETIER, of Boston: A statement has been made here that 
ought not to go unanswered on the record, and it may be that it has 
affected the opinion or judgment of some one here. Some one on the 
floor here has painted a picture of those returning from the front, 
particularly the Red Cross and sisters who come back here in a poor 
state of health, and has pictured their awful condition of neglect by 
reason of the anti-aid amendment. I simply want to say to that 
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gentleman, and to every one here, — I] hope they all know it, I hope 
he is the only exception, — that under the Curtis amendment those 
people coming back from the war can be cared for by the State in the 
most magnificent hospitals that are now in existence, or the State or 
any city or town can build and maintain for them institutions worthy 
of their wonderful sacrifice. 

I thought it best to state this, because that attack is being made 
along the line that our hospitals will fail, that we cannot help the 
worthy and deserving. That is not so under the Curtis amendment. 
They can all be helped, the State can build and maintain special in- 
stitutions for them; and that sort of argument ought not to be made. 

Mr. AnprErRson of Newton: If the proponents of such a resolution 
as ours really want it put on the ballot this fall, why I think that the 
Convention ought at least to most seriously consider the whole matter. 
There has been enough debate on this measure, as far as the anti- 
sectarian feature of it is concerned. For twenty years the thing has 
been discussed in this State. And as far as the private institution side 
of it is concerned, the clear-headed gentleman from Ward 5, who 
usually sits in this division (Mr. Lomasney), put forth an amendment 
of this sort in 1915 in the House of Representatives. It was really a 
brilliant idea of his, something which now has formed the basis of this 
great treaty of peace, and it was discussed thoroughly in the Legisla- 
ture of 1915, and that debate was sent broadcast over the State in the 
newspapers. And ever since, that matter has been discussed more or 
less all through the State at public meetings and in the newspapers. 

I wish to tell my positive reason for believing that we ought to put 
this on the ballot just now. We gentlemen of the Bill of Rights Com- 
mittee, talking to each other across the table, learning each other, 
learning each other’s views, beginning an era of mutual understanding 
in this State which we never have had before, came at last to the 
unanimous report which, when it was announced, was greeted with 
great applause in this Convention. That treaty of peace stands solid, 
every member of the Bill of Rights Committee stands for it to-day 
just as he always has stood for it in the past. We have, indeed, been 
attacked on both sides by extremists, — on both sides, — and it seems 
to me as though the moderate, liberal, solid men in this State must 
get together behind this great treaty of peace, against the extremists, 
and put\the matter into the Constitution in such a way that we shall 
have harmony in this State. Now, just because of what the extremists 
have done, it seems to me almost necessary that we should put this 
amendment on the ballot in November, because if we are going to have 
appeals to prejudice and passion let them be brief, — let them be 
brief. If there is going to be anything disagreeable in this campaign 
let it be a campaign of three or four weeks at most. And that is the 
answer to the question about the soldiers, too. 

Mr. Lowe of Fitchburg: I should like to ask the gentleman from 
Newton if he believes that this anti-aid resolution will gather friends 
during this coming year, — I believe that is the greatest reason why it 
should be left off the ballot. If he does not think that the anti-aid resolu- 
tion will gain friends during the coming twelve months, and if it will not 
gain friends during the next twelve months, will the people of this Com- 
monwealth, at the end of twelve months from now, wish that they had 
not accepted it? 
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Mr. Anprerson: I wish to say to the gentleman from Fitchburg, 
whom I acknowledge to be one of the best friends of the anti-aid 
amendment, and my own friend, that I have seriously considered that 
matter, and I do believe that on the basis of argument we should gain 
friends right straight along in this State, if it should be two years 
before it were adopted. But at the same time I see also that if we are 
to meet the campaign of religious prejudice and suspicion there may 
be such an amount of sapping and mining during that time as to very 
largely, if not entirely, overcome the advantage that we should have 
in leaving the matter off for one year. 

Mr. MansFIELD of Boston: From whom does the gentleman charge 
that the appeals to passion and prejudice would come, and in what 
form? 

Mr. Anprrson: I have repeated already in my speech from whom 
I think it will come. It will come from the extremists on both sides. 

Mr. Mansrreztp: Will the gentleman be candid enough to explain 
to the delegates here whom he includes in that phrase as extremists? 
Does he include, Mr. President, the gentlemen whom he said he rep- 
resented, in a speech here some weeks ago, whom he described as 
100,000 noble Minute Men? Does he refer to the gathering of patri- 
otic societies which met in Tremont Temple quite recently, and where 
I think the phrase “extremists”’ first was used? 

Mr. Anprerson: I am delighted, Mr. President, that the gentleman 
has asked me that question. It gives me an opportunity to say what 
I long have wanted to say but did not think it was quite germane to 
my speech to-day. I want to say what I said two months ago, that 
the American Minute Men are not an A. P. A. society. I want to say 
that they were not represented in Tremont Temple. . I want to say that 
I never was an A. P. A. and that I fought against A. P. A.-ism in the 
city of Rochester with all my might, and I always shall. [Applause.] 
Of course, some of the A. P. A.’s, — or those who hold A. P. A. senti- 
ments, for the A. P. A. is dead, of course, as an organization, — those 
who hold A. P. A. sentiments are a good many of them going to vote 
for the amendment, of course; but some of them are not going to vote 
for it. Why? Because they are bound to have just what they started 
for and nothing else, and are unwilling to compromise. Now, those 
men are going to be extremists, are going to inject trouble into this 
affair. 

I wish to go one step further than I ever have gone before, in answer 
to the gentleman from Boston, —as I understand he is, — in the 
fourth division. I want to say that I do not believe in any sort of 
class or race or religious prejudice. I thank God that I have no race 
prejudice in me! I suppose that was due to my father and my mother, 
to the education that I received; nothing, I think, which is specially 
laudable in me in that particular. But that is the fact. I have no 
race prejudice whatever.. And I wish to go farther and to say that 
when any race or sect or creed comes to have a quarter or a third or a 
half of the people of this State, — while I do not believe that the 
Governor ever should take into consideration any man’s religion or 
race in appointing a man to office, and while I do not believe that any 
voter in the booth ought to think of a man’s race or creed in doing 
his voting, nevertheless, when a race or creed has one-quarter or a 
third or a half of the people of this State, it is only natural and right 
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and just that they should have a quarter or a third or a half of the 
offices in the State, if they are capable of doing the work which those 
offices impose. 

Mr. Buackmur of Quincy: Does the gentleman from Newton be- 
lieve that for the proper consideration of the anti-aid amendment by 
the people it is necessary or advisable to put upon the ballot at the 
same time the amendment or resolution for the encouragement of 
literature, or his resolution exempting churches and other like prop- 
erty from taxation? 

Mr. AnpERsoNn: Again I am delighted in being asked a question. I 
had almost forgotten to speak of it, and I thank the gentleman for 
reminding me. When the gentleman from Fall River (Mr. Cummings), 
in whose deep affliction we all are afflicted to-day, spoke in reference 
to the taxation of church property as being perhaps involved in the 
anti-aid amendment, he did not move the minds, I found out, of any 
of the committee on the Bill of Rights; he did not move the minds, I 
found out, of four-fifths of the lawyers in this Convention; he did not 
answer the learned judge from Cambridge, who sits in this division 
(Mr. Walcott), when he mercilessly broke down that argument; and 
yet he did raise a doubt in the minds of the people of the State, 
though not in the minds of the people here in the Convention, because 
it went out all over the State. Consequently, the Convention that 
votes by a majority of 192 to 62 to record their firm conviction that 
the Legislature now has the power’ to exempt from taxation, wish the 
people to reaffirm that, so that the popular mind may be altogether at 
rest in reference to it. 

Mr. Brown of Brockton: Would the gentleman favor placing the 
anti-aid amendment on the ballot if the amendment he is now talking 
on is not ready to go there? 

Mr. Anprerson: I think it is perfectly safe, even if this exemption 
amendment does not get to the ballot this fall, to go right ahead with 
the anti-aid amendment. I think it is perfectly safe to do it. 

Mr. UNDERHILL of Somerville: I have followed the gentleman from 
Newton through all of the controversy on the anti-aid amendment, 
and I have taken his advice in practically every turn that has been 
made. But we must part company on this one question, whether it is 
advisable to submit the question this fall, or whether it is better to let 
it go over. And in taking this position I wish to remind the gentle- 
man that this committee on Bill of Rights, with their feet under the 
same table, discussing this subject from day to day, were unable to 
come to a conclusion on the matter in the length of time which he now 
allows for the people of the Commonwealth to come to a conclusion 
as to whether they wish to accept or reject this proposition. 

But that is not my chief reason. My chief reason is this: That 
when the delegates to this-Convention were elected there were two 
great questions before the people. One, as he states, was the initiative 
and referendum; and the other was the anti-sectarian amendment. And 
I believe there was as much, and I think I can say there was more in- 
terest in the anti-sectarian amendment than there was in the initiative 
and referendum; I believe that more delegates were elected to this Con- 
vention on that issue than were elected on the initiative and referendum 
issue and I believe the people of the Commonwealth understood the 
sectarian resolution very much better than they understood the initiative 
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and referendum, for up to the time of the Convention the initiative and 
referendum had been argued only from one side, whereas this other ques- 
tion had been argued on both sides, | 

Now, sir, the reason I believe this resolution should go over is because 
the initiative and referendum in & measure affects it. If the people adopt 
the initiative and referendum, why, there is absolutely no use for this 
€onvention to take any other measure into consideration, for the people 
will have it in their power to do about as they please from year to year 
after the adoption of that measure. 

Mr. Brown: Is it the gentleman’s contention that the State shall 
do nothing until 60,000 people get ready to do it? 

Mr. UnpERHILL: That is not my contention. I do not believe in 
60,000 people doing these things, and the gentleman knows it. I am 
opposed to the initiative and referendum in any form, and I do not 
believe I have to inform the members of this Convention of that fact. 
I am absolutely in agreement with the gentleman from Newton in his 
anti-sectarian amendment, and I think the committee and the gentle- 
man himself are entitled to a great deal of credit for presenting a solu- 
tion of a question that has bothered this State for a great many years. 

The resolution was discharged from the Orders of the Day Wednesday, 
October 10, and was read a second time. 

Mr. Arthur H. Wellman of Topsfield moved that the resolution be amended 
by substituting the new draft cited at the beginning of the chapter. 

Mr. Coomss of Worcester: I am very much in favor of the amend- 
ment offered by the chairman of the committee on Education. If the 
members will notice, they will find under No. 87 my name appended 
in a certain way as the proponent or sponsor of the resolution as it 
stands. I wish to disclaim all responsibility for No. 87 as it stands at 
the present time. If you will note, No. 87 as it stands at the present 
time is merely a substitute enabling churches and certain other in- 
stitutions to be exempted from taxation, — an excellent measure in 
which I have the fullest sympathy, but a measure which has no place 
here, it seems to me, as taking the place of the very excellent amend- 
ment submitted by the committee on Education and voted down last 
week. There was discussion of our amendment which came in under 
my name as proponent. The amendment suggested by the chairman 
of the committee on Education to my mind is an amendment that 
should be adopted. I have no idea that it will be adopted. The 
temper of the Convention seems to be against incorporating into the 
Constitution as it may be revised anything directing in a broad way 
the encouragement of learning, literature, and so on. I think that a 
deplorable fact. Last week there was criticism aimed against the 
committee on Education, against me personally, possibly veiled in 
this Convention chamber, far from veiled outside. One Boston daily 
accused me of trying to put something over the committee on Bill of 
Rights in the interest of the institution with which I am connected 
and have been connected for almost thirty years. Another, not a 
daily, but a weekly, criticized our committee as playing into the hands 
of the committee on Bill of Rights, as trying to foist upon the people 
at the election the so-called sectarian amendment prepared by the 
committee on Bill of Rights. So that on the one hand our committee 
and I are accused of opposing the committee on Bill of Rights, and 
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on the other hand we are accused of playing into their hands in order 
to administer a slap at a prominent and splendid part of our popula- 
tion. And here on the floor of this Convention, Mr. President and 
gentlemen, our motives have been attacked; my motives have been 
attacked. A week ago to-day or two weeks ago, —I think it was a 
week ago, — a member on this floor said that the committee on Edu- 
cation had smuggled words into our report, as though our report, laid 
before this Convention, subjected to the keen criticism of over three 
hundred men, could get by with those smuggled words. At the same 
time a member of this Convention accused our committee of being 
under the influence of the president of Harvard University. The 
president of Harvard University can stand on his own feet and speak 
for himself, and I will back his record against the record of that mem- 
ber of this Convention who made that accusation. We were told that 
our-committee on Education were under the influence of the Board of 
Education, that we took hints and suggestions from the Board of 
Education. Why should we not, in Heaven’s name? Do not other 
committees ask for support from people outside who are interested? 
Suppose we did ask support and suggestion from the Board of Educa- 
tion. I am not ashamed of it. We advertised our hearing; we asked 
anybody interested to come in and speak for or against the measure 
that we had under discussion. Some came in, some made suggestions; 
some members of this Convention came in and made suggestions. We 
welcomed them. We did the best we could to incorporate those sug- 
gestions into our amendment as submitted. 

Now, Mr. President and gentlemen, I tried a week ago when I spoke 
here to make my position clear, to make clear the position of our com- 
mittee. We had our meetings. At most of our meetings every mem- 
ber was present. At the last meeting two or three members were not 
there. I have no quarrel with two members of our committee who 
stood up the other day and wished to register their protest as a 
minority. They speak for themselves. I have no quarrel with them; 
but ten or eleven of our members are unanimous in bringing in our 
report. We had no idea of controverting or contravening the report 
of the committee on Bill of Rights. I wish, gentlemen, I had known as 
much about some of the things that went on at the time we were dis- 
cussing that report of the committee on Bill of Rights; I should have 
said some things and I should have voted differently. I may say that 
I never have seen such steam-roller methods in my experience, — not 
excessive, I admit; and whatever I may have felt at that time, I re- 
gret now that my name is recorded as approving the report of the 
committee on Bill of Rights, and I honor the men who voted against 
it and I honor the men who since have spoken against it. And I may 
say further that I,— and I speak for at least ten members of our 
committee on Education, — appreciate the sympathy of the delegate 
from Brockton (Mr. Brown), the sympathy and the warm support of 
the delegate from Arlington (Mr. Brackett) who rose the other day 
and spoke in behalf of our report, the report of the committee on 
Education. We were accused of being actuated by sentiment, — by 
sentiment! Cut it out of the Constitution merely because it is senti- 
mental! Well, there were 60-odd men the other day who voted that 
they would not cut it out even though it was sentimental. I have no 
doubt what I say will have little weight in the deliberations or action 
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of this Convention. For my part I shall support to the last ditch the 
amendment submitted by the chairman of the committee on Educa- 
tion. It incorporates the substance of our original report. I-defy any 
member of this Convention to show a single detail in which it con- 
troverts or contravenes or tends to upset the report of the committee 
on Bill of Rights. The saving sentence added at the end, it seems to 
me, clears our committee, clears this amendment as suggested of every 
suspicion. The report is there before the Convention; will you take 
it or will you leave it? It may be I have gone somewhat into detail 
in regard to my attitude toward the report of the committee on Bill 
of Rights. I speak for myself. JI have not the slightest objection to 
the incorporation of the clause having to do with taxation. But, 
gentlemen, do you want to go on record as letting that go out as your 
idea of what should be incorporated in the Constitution as encourag- 
ing literature, and so on, that there shall be no hindrance to exempting 
certain institutions from taxation? I hope that you will give full con- ~ 
sideration to this, I hope that you will give it full support. As I said, 
I have no idea that you will adopt it but, as I say, my vote shall be 
recorded for it, and I hope that at least eleven of our fifteen members 
of the committee on Education will be recorded for it. 

Mr. Kitzon of Springfield: Not being a member of either of the two 
committees which apparently have fallen into some suspicion of each 
other, and having in mind only the facts of the case, I want to speak 
in behalf of the amendment offered by the gentleman from Topsfield 
(Mr. Wellman). I want to call the attention of the Convention to the 
ridiculous nature of the proposition which now stands before us with 
its great sounding title regarding “ Universities and Colleges, and the 
Encouragement of Literature” and that one little measly sentence, — 
not unimportant, not unvaluable, but very small by way of compari- 
son with the title, — that we continue to allow the Legislature to 
exempt from taxation property that is used for educational purposes. 
Is that really all that the members of this Convention care about edu- 
cation? Do they care about education so little that they want to 
repeal the charter of, Harvard University? 

Mr. AnpERSON of Newton: Does the member understand that if the 
amendment is carried in the form in which it is now proposed, chapter 5 
of the Constitution as it stands now will remain? 

Mr. Kitson: I do not so understand, Mr. President. 
Mr. Anperson: May I inform the member that that is the fact? 
Mr. Kitzon: I am glad of the opinion of the gentleman from Newton, 

which I respect and honor. I did not read the article that way. If 
chapter 5 is to stand the objection is less serious, because chapter 5 
may be left as an historical monument carrying with it the charter of 
Harvard University, which is its only practical value in the present 
day; or we may state, in a way which is perfectly safe and sane and 
serious, the’ present attitude of the Commonwealth of Massachusetts 
regarding education, which is that all our higher institutions of learn- 
ing and all our means and opportunities for the education of the chil- 
dren of our people are prized by us and fostered by us; that while we 
do believe that circumstances make it necessary and wise for us no 
longer to carry on at the expense of the Commonwealth in any part 
institutions which are not controlled directly by State officers, never- 
theless we do believe in them and we wish to continue them, we wish 
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to encourage them, we wish that their rights may be maintained. And 
I sincerely trust, — for I am very sure that many members voted the 
other day under a misapprehension of the real meaning of their action in 
substituting words which they would have been satisfied to append to 
the resolution, — I hope, more than the gentleman from Worcester in 
the third division (Mr. Coombs) hopes, that this amendment may gain 
support which will carry it on to the ballot in the form in which it now 
stands, a form in which it cannot possibly be interpreted, it seems to 
me, to be in any wise in conflict with the anti-aid amendment. 

Mr. Epwin U. Curtis of Boston: I thought, Mr. President, the 
day this matter was under consideration before, that I had expressed 
for myself and for the committee regret that anything should have 
been said that would have impugned the action of the committee on 
Education, — anything that was said to make the Convention believe 
that they had done anything that was not straight and right; and I 
do not think it is necessary for me to reiterate that statement now. 
If the gentlemen will take the little book on the Constitution and look 
at page 58, chapter 5 of the Constitution, they will see there that the 
first and second sections are embodied in section 1 of this amendment 
offered by the committee on Education; that section 2 of the amend- 
ment offered by that committee is embodied in section 2 of chapter 5 on 
page 61 of this little book. If the amendment offered by the chairman 
of the committee on Education is passed, then resolution No. 87 is 
wiped out, no longer before the Convention; and if it is passed, chapter 
5 as it appears in this little book is wiped out also. In other words, the 
amendment offered by Mr. Wellman takes the place of the whole of chap- 
ter 5 and also disposes of No. 87; and as we are now in a position to put 
No. 87 on the ballot, and as amendments can be made at the next stage, 
I hope it will be passed to a second reading just as it is. 

Mr. Wetiman of Topsfield: I think the last speaker unintention- 
ally made a very strange error. There is no question whatever that 
this amendment does not in any way interfere with the taxation 
amendment. The language of this amendment provides that it is to 
be inserted prior to the taxation amendment offered by the gentleman . 
from Newton. His amendment is not in any way disturbed. There 
simply are added to it the provisions which I have offered. 

Mr. Curtis: I admit that the substance of No. 87 as it stands is in 
the gentleman’s amendment, but I nevertheless say that No. 87 as it 
appears in the Orders of the Day would go out, and the substance 
would remain in your amendment. 

Mr. Wewtuiman: If other language is added to what is now in No. 
87 I do not see that in the slightest degree the effect of No. 87 is in 
any way modified except by what is added. This amendment in no wise 
changes the provisions in regard to taxation; they remain in full force 
and effect as offered in the amendment of the gentleman from Newton 
(Mr. Anderson), and I am in hearty accord with them, if necessary. 

I should like, now that I have arisen, to call attention to the fact 
that in this amendment have been embodied all the changes from the 
original report of the committee on Education which were adopted by 
the Convention, and in addition to that there have been inserted, in 
order to make assurance doubly sure, these words: 

No public money shall be appropriated under the above provision to any school 
or institution not under public control. 
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It seems, therefore, absolutely impossible for any person to im- 
agine that there is anything left in this amendment which in any 
way, directly or indirectly, would interfere with the anti-aid amend- 
ment. 

Mr. Wasupurn of Worcester: In view of the provision in the so- 
called anti-aid amendment to take from the Legislature the ability 
ever to make any appropriation for institutions not exclusively under 
public control, why should these words be left in the amendment pro- 
posed by the gentleman, — the words “private societies and”? As 
the amendment now stands the Legislature is enjoined “to cherish the 
interests of literature and the sciences and all seminaries of them” and 
“to encourage private societies and public institutions’, — the lan- 
guage being taken from the present Constitution. Now if the anti- 
aid amendment withholds from the Legislature any power to make 
any appropriations for private institutions, why leave these words in 
your amendment? 

Mr. Wetuman: The language which the gentleman quotes, as he is 
well aware, is the language of the original Constitution, simply re- 
peated in the amendment which I have offered. It is general lan- 
guage which requires the Commonwealth to cherish these several 
private institutions. As I understand the effect of the anti-aid amend- 
ment, it is simply to provide that they shall not be cherished in a 
particular way, namely, by granting them funds. I did not suppose it 
was the purpose of the anti-aid amendment to say that the Common- 
wealth never should cherish private educational institutions in any 
way whatever. 

Mr. Wasupurn: May I add that if these words “cherish private 
institutions” are left in the amendment proposed by the chairman of 
the committee on Education, and if the people should adopt the anti- 
aid amendment, then the Legislature is left in this position: It is en- 
joined to cherish these private institutions under the amendment 
proposed by the gentleman from Topsfield, and under the anti-aid 
amendment it is compelled, when these private institutions may ask 
for bread, to give them a stone. Does the gentleman from Topsfield 
see any inconsistency in this attitude? 

‘Mr. WrettMAn: The committee on Education did not deem it with- 
in their province to reconcile with the existing Constitution the anti- 
aid amendment; but to answer the gentleman’s question still further, 
it seems to me there are many ways in which the Legislature and the 
Commonwealth through the Legislature may cherish educational in- 
stitutions without granting them money. It does not seem to me that 
this Convention would desire to go on record as saying that this Com- 
monwealth, in any way, by granting charters or granting privileges to 
give degrees, never should ‘cherish educational institutions in the future. 
It seems to me that that position would be so extraordinary that this 
‘body never would take it. ; 

Mr. WasuBurn: This naturally leads to a second question which I 
desire to put to the gentleman. If this amendment proposed by him 
fails, I understand that the provisions of the Constitution of 1780 will 
still be left intact. Am I correct in that understanding? 

Mr. Wetiman: It has been so asserted recently upon the floor of 
this chamber, and I suppose that to be the fact. And I will add that 
IT understand that whether or not this amendment fails the incon- 
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sistency to which the gentleman refers, if there is such inconsistency, 
exists. This amendment does nothing to change that inconsistency in 
any way. 

Mr. Wasusurn: That is precisely my understanding of the situa- 
tion, and I now proceed to ask the gentleman my second question, 
which is this: What improvement is to be found in the amendment 
proposed by the gentleman from Topsfield over the section in the 
original Constitution? 

Mr. Wetiman: That was the matter to which I was about to call 
attention. At the end of section 2, on page 20, beginning “To this 
end the Legislature shall, save as otherwise and elsewhere provided 
and elsewhere prohibited in the Constitution, have power to make 
such provision by taxation or otherwise as will, in conjunction with the 
local agencies and institutions above enumerated, insure a complete 
and efficient system of education”’, etc. That language is not in the 
present Constitution and is in the amendment. 

Mr. WasHpurn: I am now led to make this further inquiry: In 
view of the language in the earlier part of the resolution proposed as 
an amendment, in which the Legislature is enjoined “to encourage 
private societies’’, coupled with the language which the gentleman has 
just quoted, that “the Legislature shall, save as otherwise and else- 
where provided and elsewhere prohibited in the Constitution, have 
power to make such provision by taxation or otherwise as will, in con- 
junction with the local agencies and institutions above enumerated, 
insure a complete and efficient system of education”, — if we read 
only as far as that, might not the careless reader assume that the 
Legislature might cherish private institutions by appropriations of 
money raised by taxation, and that the hope aroused at this point 
would be suddenly dashed to the ground upon approaching the suc- 
ceeding sentence, which reads: “No public money shall be appro- 
priated under the above provisions to any school or institution not 
under public control”? 

Mr. Wetiman: The gentleman is no doubt thoroughly familiar with 
the ordinary rules of construction, that the whole of a document or a 
paragraph is to be used in construing any part thereof. J do not think 
that any gentleman who uses the English language as accurately and 
carefully as the gentleman who asks the question ever would be mis- 
led by any such hope even if he read a portion only of the resolution. 
Tf he will note the language carefully he will see that it is “in con- 
junction with” these institutions, and the appropriation is not to be 
made to those institutions. The situation in Massachusetts, Mr. 
President, is this: There are these old private institutions which exist 
throughout the State, and no proper system of public education can be 
made without taking them into consideration. It is not that the State 
desires to appropriate money to them, but the State desires, in making 
its appropriations to the public school system, to take into considera- 
tion the existence of these other institutions; but there is no proposition 
that any appropriation shall be made for them. It is desired, for in- 
stance, that if in a certain town there is a school which takes the place 
of the high school,.but which is supported by private money, not to ~ 
appropriate money to that school but to appropriate money to the 
public schools in that town so that, in conjunction with that institu- 
tion, the town may have a complete and perfect system of education. 
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There is no desire in that language at any point to appropriate money 
to private institutions. 

Mr. Hersert A. Kenny of Boston: I want to call the gentleman’s 
attention to the words “To this end the Legislature shall, save as 
otherwise and elsewhere provided and elsewhere prohibited in the 
Constitution, have power to make such provision”’, and so on. Now in 
view of those words I ask the gentleman if he would consent to an 
amendment striking out the last three lines of his amendment reading: 
“No public money shall be appropriated under the above provisions to 
any school or institution not under public control.’ Would you ac- 
cept an amendment striking out those last three lines? 

Mr. Wetman: I do not know that I fully understood the question, 
but if I do the proposition is to strike out the words “No public 
money shall be appropriated under the above provisions to any school 
or institution not under public control.’ If that is correct I can only 
repeat what I already have said, — that that language did not seem 
to the committee to be necessary, but it was inserted at the sugges- 
tion of gentlemen who were interested in the anti-aid amendment in 
order to make it perfectly clear that no money was intended under this 
language to be appropriated to any private institution, and that what 
was desired was that money should be appropriated to the public 
school system, particularly in those cities and towns where the poverty 
did not allow an adequate system of education to be granted to the 
people. 

Mr. Lomasnery of Boston: If we reject this amendment the old Con- 
stitution stands, does it not? 

Mr. Wetuiman: I understand, Mr. President, that it does. 
Mr. Lomasnry: Yes, sir. As I understand the gentleman, all this 

change is for the purpose of introducing these words in section 2: 

To this end the Legislature shall have power to make such provision by taxation 
or otherwise as will, in conjunction with the local agencies and institutions above 
enumerated, insure a complete and efficient system of education which will afford 
to every one opportunity for full mental, physical, and moral development, and will 
aid and encourage all to become unselfish and loyal citizens. 

You are using the rest of the measure for the purpose of getting in 
these words. Is not that so? 

Mr. Wetiman: That is not accurately stated. The other material 
to which the gentleman refers is the language in the present Constitu- 
tion, and the matter was repeated so far as it seemed to be essential 
and the unessential parts were omitted. It is perfectly true that the 
language to which the gentleman referred commencing “To this end” 
involves and embodies the important changes which the committee 
desired to make. 

Mr. Lomasnry: Well, Mr. President, I will make a suggestion. If 
that be so why does he not leave out all the other words that are not 
material and come in and meet this question as we have met the 
other, letting the Constitution stand as it now is? There will be no 
question about it then. We then can discuss the seven or eight lines 
as to their meaning and we do not have to refer to the Constitution at 
all. Why would not that be better, to put the amendment in just as 
the gentleman from Newton did with his proposition about taxation, 
in as few words as possible? Then the ordinary man will understand 
what the real question is. When we bring the Constitution in and change 
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‘words without changing the substance we mix up the whole matter, and 
I suggest to the gentleman to leave the Constitution alone and then 
we can take up this matter and change it if that be the right thing to do. 

As to the second proposition, “No public money shall be appro- 
priated under the above provisions to any school or institution not 
under public control,’’ — if we pass this amendment as he wants us to 
now and it goes on the ballot with the anti-aid amendment, — will there 
not be confusion, will there not be a conflict and will they not be say- 
ing all over the Commonwealth: “ Vote against the anti-aid amendment 
(for this, that or the other reason), but vote for the other propositions 
and you will get the same thing,” whereas as a matter of fact you do 
not? And you thereby put on the ballot something that will assist 
in killing the anti-aid amendment, which you claim you want adopted. 

Mr. Wetiman: It does not seem to me that there is any danger of 
confusion, and it does seem to me a very strange thing if this Con- 
vention has not the ability to reconcile a matter in regard to education 
which is comparatively simple with the anti-aid amendment in such 
a way that both, if the people desire them, can be passed. If this 
amendment is defeated it simply means that nothing whatever will be 
done by this Convention for the cause of education. It seems to me 
that sooner or later the Convention will regret that attitude, and it 
does not seem to me that it is necessary, in order to pass the anti-aid 
amendment, to sacrifice the cause of education. And I do not believe 
that when that matter is thoroughly understood this Convention or 
the people would desire that result. 

Mr. Brown of Brockton: I would ask the chairman of the commit- 
tee on Education if he remembers that the answer made to me by the 
chairman of the Bill of Rights Committee \is directly opposite to the 
assumption now made by the gentleman in the second division and 
also by the gentleman from Ward 5 (Mr. Lomasney). The chairman 
of the latter committee (Mr. Edwin U. Curtis) took the position that 
this section is directly in conflict with the anti-aid amendment and that 
the anti-aid amendment controls and abrogates it. 

Mr. Baca of Boston: I still am trying to grasp the thought of the 
gentleman who offered this amendment and I feel that it still eludes 
me. In order to find out precisely what his thought is I should like to 
return to the concrete illustration which he himself used. Take the 
case of the town which has a private academy hitherto used as a part 
of the public school system, and which also has public schools, —just 
what is it that the town can do under the language that the gentleman 
introduced that it could not do without that language? In neither case 
can it give any money to the academy; in either case it can give all 
it wants to the public schools. I fail to see what is meant by the 
phrase that the town can do all it wants to insure a complete system 
of education if it cannot give the academy any money and can give all 
it wants to the public schools. 

Mr. Wetman: It is not giving power to the town; it is giving 
power to the Commonwealth and to the Legislature to authorize the 
State educational body, whatever it may be, to deal with the separate 
towns and cities and aid them wherever it may be needed by public 
taxation. , This is desired by those who have studied the education of 
the State from the State point of view, where they see in certain parts . 
of the State that the locality is not able to support adequately its 
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public school, and they desire that the Commonwealth shall have 
power in necessary cases through its agents and servants, — presently 
the Board of Education, but if reorganization occurs, some other board 
would take that place, — to do that work. And this language will do 
away with certain doubts which now exist as to such power. 

Mr. Batcu: That is a new idea to me and I thank the member for 
his explanation. Am I right, then, in thinking that the primary pur- 
pose of this amendment is to enable the State to step in and bolster 
up the educational system of a weak local educational outfit? 

Mr. Wetiman: The gentleman, I think, has the exact idea. 
Mr. PreLuetierR of Boston: I should like to ask the gentleman from 

Topsfield a question. I ask it in all sincerity, and in all ignorance of 
the answer. Is it not possible for the Legislature at the Present time 
to vote $5,000 for town aid for school purposes? 

Mr. WeLiman: The Legislature has done something along that line, 
but the power of the Legislature is in dispute; and it has given rise to 
difficulty which the State authorities in the administration of those 
funds have met, and it is to resolve those difficulties and make the 
matter perfectly clear that this amendment is desired. 

Mr. PeLiteTier: It does seem to me that we are going rather far 
astray. I think our friend the secretary of the board is responsible 
for it, because, after all, not one word of the Constitution, so far as the 
encouragement of learning and the arts and sciences is concerned, — 
not one word is changed by this amendment nor is one word added. I 
am going to say something that I hope will not be offensive. I only 
wish that in those last five or six lines the committee had adopted the 
plain, simple diction of the words preceding it and taken by them 
from the Constitution. We then could have understood just what 
was meant. I understand section 1 of the amendment is just as it was 
in the Constitution except that other colleges and universities besides 
Harvard are added and that certain matters pertaining to Harvard are 
wiped out, including certain rights of the Legislature. I understand that 
section 2 is the exact wording; every word in favor of education in the 
Constitution is here verbatim, and as the gentleman from Ward 5 (Mr. 
Lomasney) has said, really the one thing before us is the five or six lines 
at the end of section 2. I am nonplussed, as he was, as to why this com- 
mittee did not bring in a section 8, and, if they want to give the Board 
of Education greater power or the Legislature greater power, why it is 
not stated in plain language under a separate section. Why mix up what 
appears to be a new question with that old definition of love and en- 
couragement of education? Why mix up a money proposition with those 
lovely words of the old Constitution? It has resulted in perplexity here; 
we do not know and we do not understand now what those words mean. 
I can read from those words that the Board of Education may have 
money appropriated to it under which it might have a hold on the public 
library of Boston; under which it might gain a hold and grasp upon 
dairies which are run by different counties, — the publicly run dairy of 
to-day. I can see the Board of Education getting appropriations for 
all these things mentioned above, “to encourage arts and sciences”, 
and behold, without naming the body, we suddenly have created a 
mammoth institution which is like some of the foundations built on 
money that have been established in New York; we find a power 
created in this State that we little dreamed of, and that will be given 
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here and nobody knows it. The Board of Education is not mentioned, 
but if that is not given the power, some other board will be created by 
the Legislature and given millions of dollars a year to dispose of like 
the Carnegie Foundation or the Rockefeller Foundation here and there 
where the arts and sciences are needed, provided its beneficiaries are 
already under public control. 

~ Now I do not think anybody here wants to go as far as that. The 
gentleman from Topsfield has answered me by saying that the Legis- 
lature, under the law to-day, can appropriate $5,000 or $10,000 for 
town aid. He says thefe has been some difficulty. We do not know 
what that difficulty was. Let us guess, if that is permissible in such a 
dignified body. My guess is that the Board of Education has had a 
row with some town committee. My guess is that the Board of Edu- 
cation wanted to run things and the town committee thought they 
knew something and opposed the State board running its schools, and 
wanted to have things their way. The Board of Education, as I 
understand it, has the right to lay down certain standards for educa- 
tion for a town to follow, but not to manage or run local schools; but 
who shall say that that is enough to justify this amendment? And, 
Mr. President, coming down to real bare facts, is not the most criti- 
cized form of legislation to-day that which tacks on at the end of it 
“ All acts and parts of acts inconsistent herewith are hereby repealed’’? 
That is a lazy man’s form of legislation and never should appear-in the 
organic law. And if we must say “save as elsewhere provided and 
elsewhere prohibited,’ we are putting into the organic law something 
that we always are trying to evade and avoid in statute law. We have 
been appointed to codify the Constitution and here we are saying to 
the people: “Don’t follow this; be careful; beware; look over the 
whole Constitution and see if there is not something somewhere that 
will change your point of view.’’ Have we reached that stage in law- 
making that we must say to the people: “We do not know exactly 
what is against this or what this is against, but we think there is some 
‘Nigger in the woodpile’; it is up to you to look out”? That is what 
we are doing here. 

Again, the last three lines which the gentleman on my right (Mr. 
Kenny) has asked to have struck out; of course they should be struck 
out. Are we going to enact into the organic law surplusage, insert 
clauses to please some doubting Thomas, lines that he who runs may 
read as being simply no addition to the sense, adding nothing to the 
law? It seems to me that we are not here to adopt an amendment 
of this kind; that it is not clear; that it simply is befogging the 
situation as it now rests regarding literature, the arts and sciences. 
We do not know what it means. The words are capable of a hundred 
different kinds of construction and it is bad and absolutely forbidden 
under the best canons and rules regarding the organic law. 

Mr. Samuel L. Powers of Newton moved that the resolution be amended by 
adding at the end of the article of amendment the following: 

The Legislature shall have power to pass laws promoting the sound development 
of the public school system of the State, and to raise money therefor by taxation. 
No public money, however, shall be appropriated wnder the above provision to any 
school or institution not under public control. 

Mr. Powrrs: It seems to me the difficulty with the Convention this 
morning is that we are in a quarrel as to what language means. We are 
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discussing what the language meant that was adopted by the, Convention 
of 1780. Now my proposition is to let that old chapter 5 of the Constitu- 
tion with its beautiful language paying tribute to the great university 
across the Charles, —let that all stand. It has historic value. But we 
in these days are dealing with things along practical lines. My proposi- 
tion is that we give authority to the Legislature to make appropriations 
for public education with the proviso that all money appropriated for 
publie education shall be under public control. If you choose to add to 
that the further provision with reference to the taxation, why, I should 
have no objection to that. But I feel that this amendment which I have 
offered is an amendment that absolutely clears up the situation. The 
controversy that has been going on between the committee on Bill 
of Rights and the committee on Education has got down to the ques- 
tion of quibbling over language, and my purpose in offering this 
amendment is to make it so absolutely plain that the chairman of the 
committee on Education and the chairman of the committee on Bill of 
Rights will agree that there is no ambiguity; that it simply leaves the 
Legislature to make appropriations of money for public education under 
public control. 

Mr. Hersert A. Kenny of Boston: I think in the first place that 
the amendment offered by the last speaker (Mr. Powers of Newton) 
conflicts with the amendment that I offered and therefore I think it 
ought not to be adopted by this body. The purpose of the last 
speaker in bringing in his amendment is to nullify all hope of settling 
this very difficult question. Now we all know, if we are not trying to 
deceive ourselves, that this Convention will adjourn and we shall sit 
here another summer. We might as well face that fact. Now this 
anti-aid amendment, as offered by the gentleman from Boston in the 
first division (Mr. Edwin U. Curtis), is going to be overwhelmingly 
defeated at the polls. I represent perhaps the strongest Democratic 
ward in the city of Boston and they are unanimous that it is the 
worst bungle ever perpetrated by any legislative or deliberative body. 
Now the chairman of the committee on Education, it seems to me, has 
not been treated with respect. Why did the anti-aid people rush in 
here so quickly? Why did the gentleman from Ward 5 (Mr. Lomas- 
ney), with the tremendous acquaintance he has, the tremendous power 
he has, — why did he bring in the anti-aid amendment the first thing 
and set the members against each other upon a religious subject? Why 
did they not let us work? Why was not the committee on Education 
entitled to have as fair a show as the Bill of Rights Committee? Why 
did the powerful gentleman from Boston in the first division (Mr. Edwin 
U. Curtis) and the powerful politician from Ward 5 (Mr. Lomasney) 
amalgamate their’ forces and steam-roller this anti-aid amendment 
through? My distinguished friend from South Boston in the first divi- 
sion (Mr. Creed) has explained to you thoroughly the attitude of the 
people of South Boston. I explain to you the attitude of the people of 
Roxbury. The anti-aid-amendment is going to be defeated. 
Now is it not much better, gentlemen, — is it not much better to let 

us face this issue, put on the ballot both propositions, because the 
next vote will put on the measure suggested by the Education Com- 
mittee? Now we shall save time; we shall save time of this Common- 
wealth, we shall conduct only one campaign, whereas we shall be 
obliged to conduct two if we do not put them both on at once. On. 



ENCOURAGEMENT OF LITERATURE. 349 

the grounds of utility, on the grounds of practicability, the Education 
Committee should be listened to. The Democratic party of Boston, — 
not the party of Ward 5, because there is a tremendous foreign element 
not voting down there [laughter], — the Democratic party of Boston 
wants to see fair play. It wants to see the Education Committee 
given a show and not steam-rollered out of this question. What are 
we thinking of? The gentleman from Ward 5 gets up and says: ‘“‘ Why 
don’t the Education Committee put in simple words and not refer to 
the Constitution?”? Does he not know the Constitution? Do not 
these gentlemen of the anti-aid who are in charge of this anti-aid 
amendment know what the Constitution is? Now, gentlemen, let us 
not have two campaigns in Massachusetts. Let us not keep this 
religious fight going on for years. When this anti-aid amendment, as 
I said, is defeated at the polls this fall, this Convention will face an 
issue of framing a new measure to go before the people, and then the 
Bill of Rights Committee will crawl on their hands and knees to. the 
committee on Education. Now, why should they not at this time take 
advantage of the wisdom of the committee on Education? Why could 
they, not allow that amendment offered by the committee on Educa- 

-tion? They talk about bigotry! Who is more bigoted than the commit- 
tee on Bill of Rights? Who tries to throttle debate more than the men 
on the Bill of Rights Committee? They are organized, thoroughly organ- 
ized, versed in politics, versed in political machinery; whereas the com- 
mittee on Education are gentlemen of refinement, students [laughter], 
not accustomed to practical politics, not accustomed to that kind of 
ward politics, but living rather in that lofty, inspiring and altruistic air 
where the sunlight of Heaven touches the top of the mountain. And 
in that atmosphere, gentlemen, this committee on Education has inspired 
this amendment, and it is the worst kind of bigotry from my friend the 
district attorney on my left (Mr. Pelletier), and my companion for life, 
and the worst kind of bigotry from the gentleman from Ward 5, to steam- 
roller that committee on Education. Gentlemen, they will take their hats 
off to the committee on Education when the democracy of Massachusetts 
kills this anti-aid amendment and leaves education upon our statute- 
books rather than wipe out education for the satisfaction of some politi- 
cal ambition of which now we do not know. 

Mr. Haut of North Adams: I want to call the attention of the Con- 
vention to the fact that on June 26 I introduced a resolution, No. 157, 
which reads as follows: 

The Legislature shall have power to determine the organization of the school 
system, supported in whole or in part by the State, and to raise, by taxation or 
otherwise, money for the support of the same. 

I had a good reason for this. Having studied the Constitution 
pretty carefully, I found, as a certain newspaper reporter expressed it, 
not a ——— thing in it about the public school system. 1 therefore 
felt that we ought to put something about the public school syste n 
into the Constitution. My resolution was modified by the Board of 
Education, not entirely with my consent, and you have the amend- 
ment offered by the gentleman from Newton (Mr. Powers). I am 
ready to second the motion presented by my friend Mr. Powers, for it 
covers the point I wanted to make. 

Mr. Brown of Brockton: There is something here that has not 
been touched upon at all by the committee, and which to me has been 
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the important point. It is so much of the anti-aid resolution and this 
resolution as relates to the arts, sciences, commerce and agriculture. 
In the anti-aid amendment, as we discussed it in the Committee of the 
Whole, it says, — “or any other institution.” Therefore you have 
before you a proposition that no institution concerned in agriculture, 
commerce, manufacture, ete., is to receive any public aid except it is 
under public control. That, I understand, is this anti-aid amendment. 
The next thing I want to call attention to is that nobody asked for the 
prohibition to which I refer. There is not a resolution introduced into 
this body asking for that particular proposition. The nearest to it is 
the anti-sectarian proposition. Thereupon the Bill of Rights Com- 
mittee introduced the broad proposition that nobody should receive 
any aid. 

Let me call your attention to another fact. I asked a question of 
two of the members of the committee on Bill of Rights, who have been 
so loyal to their measure, and this was the question: Would it make 
any difference as to whether the amount of money that the Common- 
wealth of Massachusetts is giving away is seventeen cents or seven- 
teen dollars? One member in this division (Mr. Pelletier) replied: 
“No;” and he did not care, and he had not thought as to how much 
it was. The member in the first division (Mr. Swig), said: “No, I 
don’t care; it is a matter of principle.” “ Very well. We will suppose 
then that they support this matter before the people on the question 
that it is a matter of principle; and what is the principle that is in- 
volved? That no money shall be paid out to any institution unless it 
is under public control. As I figure it, the Commonwealth of Massa- 
chusetts has been so munificent in her donations that lately she has 
given about seventeen cents on each one thousand dollars of valuation 
to the end that she might foster and cherish education, benevolence, . 
philanthropy, agriculture, and other undertakings and institutions. I 
make this figure by a hurried glance at the report which was given 
to us by the commission to compile data for the Constitutional Con- 

_ vention. In the report of the Tax Commissioner is a list of tax 
exemptions. The valuation of the Commonwealth of Massachusetts 
is found in the manual of the General Court of various dates. Therein 
can be traced the growth of the wealth of Massachusetts as compared 
with the liberality of its donations for these propositions. In 1871, 
for instance, the Commonwealth was giving a much larger per cent on 
each one thousand; there was no complaint then; wealth has in- 
creased to the thousands of millions at the present time; and the 
amount of donations, if you relate it to the total wealth, is trifling. 

If it is a matter of principle, and nothing but principle, if, as pro- 
posed, nothing is to be given to these institutions in the future di- 
rectly, by what consistency under that principle do you give it to 
them indirectly by exemption from taxation? Should they be ex- 
empted from taxation up to the starving point? And if they need one 
dollar to continue their existence will you let them die because you 
cannot give them that extra dollar? Is that the position in which the 
Commonwealth should be placed? How long will it take people to 
discover that in principle there is no difference between donations 
made directly and those made indirectly? From the standpoint of 
those who favor the anti-aid amendment the presentation of this prin- 
ciple is a dangerous proposition. 
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A member said to me: “Mr. Brown, where do you find the Websters 
in this Convention? Where do you find the Banks and the Wilson of 
1850?”’ I had not time to finish an answer and to draw comparisons; 
but I might say that so far, as to the domineering spirit that was ex- 
hibited in 1820 or 1850, you find it in the Websters that are on the 
Bill of Rights Committee. [Laughter.]| We were not given sufficient 
time to debate the question. We were told in effect: Now, gentlemen, 
we have thought this all over, we have got this all agreed upon, the 
newspapers have handed us down a certificate of character, as having 
earned our money by this one proposition. Gentlemen, you often have 
been bothered, you who are running for office, by this question of 
donations to institutions. If you voted one way while you were in 
the Legislature, there was one set of people who went out in the dead 
of night with a red lantern to knife you; and if you voted the other 
way there was another set of people who went out and knifed you in 
the day time, and you have had a hard time, sailing stormy political 
seas. Now all you have got to do is to swallow your pill without look- 
ing at it, and hereafter your political future will be free from this 
strife; take this anti-aid amendment and be happy. [Laughter.] 

Now, that is precisely what happened, and everybody swallowed it. 
All thought they had got rid of their political difficulties if they intended 
to run for office. No more would this A. P. A. spirit call them to account; 
no more would the Church spirit feel it had been offended and slashed 
because it did not get this, that, or the other! That is what you 
think you have settled. Do not deceive yourselves; it is not settled. 

Now, the committee on Education comes forward with its resolu- 
tion. Well, I do not want to disguise what I think is the effect of it 
on the anti-aid amendment. I agree with the chairman of the com- 
mittee on Bill of Rights. If we enact two propositions at one and 
the self-same time, of course it gives some effect to both. If we 
defeat this resolution of the committee on Education and enact the 
anti-aid amendment, it further limits if it does not abrogate the pres- 
ent section 2 of chapter 5, because chapter 5, section 2, was first 
amended by the amendment known as amendment XVIII. That was a 

‘limitation upon that second section of chapter 5. Then comes the 
present Bill of Rights Committee and makes a further limitation. 
What is that further limitation? It is not alone educational. Much of 
your debate, practically nine-tenths of it here, has ranged round the idea 
of how this will affect education and religion. My objection is outside of 

that. How will it affect charity, commerce, arts, sciences, manufacture 
and the trades? I hold we place a complete limitation on these 
undertakings unless this second amendment now proposed is adopted. 
But if we adopt this second section of the amendment offered by the 
committee on Education, if we reénact this section which relates to 
arts, sciences, trade and manufacture, my opinion is that it qualifies 
the anti-aid amendment to such an extent that these other institu- 
tions, agriculture, etc., may be helped by the Legislature, and that is 
what I advocate. The educational amendment will carry the anti-aid 
amendment through; because the people, if they feel the one hand is 
harsh, will feel the other hand is designed to modify it. Thus the two 
come up together, and, as has been said by the lawyers here, the courts 
will construe them together, and that is what I advocate. 

What would have happened if at the time you were considering the’ 
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resolution from the Bill of Rights Committee you had also before yow 
the resolution of the committee on Education? You might have 
changed your attitude on the anti-aid amendment. That is shown in 
the recent vote. There were only twenty-five against the Bill of 
Rights resolution; there were’seventy the other day against the de- 
mand of the Bill of Rights Committee, because the committee on: 
Education asked you to change position and seventy men did change. 
Because of the proverb which says that wise men change their. minds 
sometimes, and this Convention is composed of wise men, I urge the 
acceptance of the resolution of the committee on Education. I have 
faith in the gentleman from Fall River. As he presented his views, 
they are much broader than those of the gentleman from Ward 5, for 
whom also I entertain a profound respect from my acquaintance and 
intimate knowledge of him for thirty-three years. The gentleman 
from Fall River says: It is the position of my Church that we do not 
care that this money has been given to other institutions. We see only 
that it is the cause of education or benevolence in its oneness, and we- 
do not analyze beyond it, and we are willing that the Commonwealth 
shall make such donations. We never have asked, he says, for any 
aid for our schools; on these grounds he urged you to vote for this. 
amendment. I am sorry that there creeps into my mind a suspicion 
that the halo that a temporary newspaper paragraph throws over their 
heads, that they have unified the Convention and the Commonwealth, 
is too much for them. I believe with the gentleman in the second 
division (Mr. Herbert A. Kenny) that the people will understand that 
it is an anti-aid amendment, and that nobody asked for it, that under- 
takings which have done such great good to the Commonwealth are 
hereafter to be denied assistance; that the Commonwealth’s right 
arm, in the way of helping benevolence, piety, charity, arts, trades,. 
commerce, etc., is to be stricken from it, and therefore they will reject 
the anti-aid amendment. What valid objection is there to this resolu-. 
tion of the Education Committee which provides certain powers sub- 
ject to the anti-sectarian amendment? 

We do not know, with conditions changing around us, how long 
before we may need this provision now endangered. Seed sometimes. 
lies in the ground a long time before it germinates to exemplify the 
power that governs the seed. 

Gentlemen, you cannot believe that the power that surrounded the 
men who made this Constitution, the power who we hope has selected 
this State and these United States for the fulfilment of prophecy, — you 
cannot believe that this section was placed there without purpose. It 
has not been much used; it has not been abused. Can we not leave- 
it there? I urge that you do that, and I thank you for the attention 
which you have given me. [Applause.] 

Mr. Lomasney of Boston: I want to apologize to the Convention 
for taking so much of their time; I want to confine myself to facts. 
To hear the gentlemen talk here you would believe that Massachu-- 
setts has been doing nothing for education. Have we not got in front 
of the State House a statue of Horace Mann? Was he not a Massa- 
chusetts man? Have we not been going all over the world showing 
what we have done for education in Massachusetts? At all the ex- 
positions have we not made a pretty good showing when we have 
submitted exhibits of what Massachusetts has done in the line of 
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education? Have we been doing all that illegally? Of course not, Mr. 
President. You will find it right in section 2, chapter 5 of the Con- 
stitution, — public schools and grammar schools in the towns are 
‘authorized to do all these things; and the Supreme Judicial Court has 
so ruled, and Attorney-General Knowlton has stated, that those 
schools and those institutions, and all that, are lawful. Now, that 
clearly is the history of the past. 
We can do all these things now. We have been doing them for 

years. Why, Mr. President, here is the report of the Auditor of the 
Commonwealth of Massachusetts for 1916, page 184: 

General Education (Aid to Certain Cities and Towns). 

School superintendents in small towns,  . ; , ‘ ; . $81,000 00 
High school tuition, : ; , A : ! 80,000 00 
Transportation of high school pupils, ; ‘ : 30;000 00 
Premium on securities, Massachusetts School Fund, ; ‘ : 5,000 00 

$196,000 00 
\ 

We expended, according to the Auditor’s report, $196,000 last year. 
That money was not applied illegally. The Attorney-General would not 
have allowed that to be done. That has been done, and they have given 
money to the cities and towns all over the State where it was needed. . 
And upon whose suggestion do you suppose they did it? Upon the 
suggestion of the Board of Education. When the committee on Ways 
and Means are considering the appropriation bill they bring the Board 
before the committee, just the same as they do the superintendents of 
the different institutions. They ask: ‘“ What are your needs, what can 
you get along with, where can you do the best work with the money, 
what towns need it the most?” And the committee take their view- 
point, and put it into the appropriation bill; and they do it in accord- 
ance with the Constitution and the laws, and they have been doing it 
since our government was established. 

Now, Mr. President, that is the fact. We finally have driven the 
committee, — I do not want to say that word offensively, — we have 
made the committee on Education admit that the meat of their resolu- 
tion was in those seven or eight lines. Then I made a suggestion that 
we get down to facts and put that concrete proposition before the 
body. The gentleman from Newton (Mr. Powers), to whose ability I 
will testify, is a man capable of drawing a resolution. What has he done? 
He has!given us another anti-aid amendment. He wants to put two 
anti-aid amendments on the ballot. Do you want two anti-aid amend- 
ments on the ballot? I think not. One is enough. 

With the two on the ballot the question would be, not as to the 
principle, but which would do the least and which would do the most 
and then there would be confusion and conflict of opinion. 

In my opinion, it is presumption for any individual to rise here, and, 
under the sanctity of his oath, say he represents the Catholic people 
of the State more than any other man, or that any man should stand 
up here and say that he represents the Democratic Party or the Re- 
publican Party of the State more than any other man. No one has a 
right to take any such position. I do not think any man of intelli- 
gence would take such a position, except that in the heat of debate a 
man sometimes says things that he otherwise would not say. 

Now, just a word on the anti-aid matter. I do not like to go into it. 
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Men say we have had no discussion on it. Why, it has been debated 
in this State for years; it has been with us underground and above- 
ground. One party in this State is in such a position that it cannot 
nominate a man because he is of one religious belief, and the other 
party in the State is in a position that it cannot nominate a man 
because he is of another religious belief. All through the State honest 
and capable men have been defeated for voting as they believed on this 
proposition, and the Legislature has had this proposition before it many ~ 
times. 

I want to say right here I have found no fault with the nine Catho- 
lies who voted against the anti-aid amendment. Why should I? 
These men had the right to do as God Almighty indicated to them what 
their duty was, just the same as you, I, or anybody else. Every man 
has the same rights here. I did not criticize them for it. I mentioned, 
the fact, but I made no criticism of it. No man has a right in this 
Convention to speak for anybody except the constituency that elected 
him, and he should hesitate before he undertakes to become a dictator 
of what a party or a class of people shall do in this community. This 
matter was before the Legislature, it was discussed there, we had warm 
contests on it for two or three years, we had the yeas and nays on it 
several times. I want this Convention to understand that I do not 
stand here pointing out these things for glorification; I do not do that, 
but, in justice to myself and the criticisms that have been made, I 
want to call attention to this fact: On the 22nd day of April, 1914, it 
was my privilege to stand in this chamber, when the gallery was filled 
with people of a different faith, very excited and incensed, — it was 
my privilege then to call attention to and point out the gross dis- 
crimination in the distribution of the public funds, and the Legislature 
on that occasion cast a very small vote in favor of what was then 
known as the Batcheller amendment, which was a direct drive at the 
Catholic population of this State, because they provided in it that 
money should not be appropriated to institutions wholly or in part 
under sectarian or ecclesiastical control. On that day the Batcheller 
bill received 87 votes and there were 134 votes cast against it. 

Then what happened? Minute men went through the State before 
the next election and the issue under cover was: “These men voted 
with the Catholics, they voted against the Batcheller amendment,” — 
and many good men were defeated for no other reason. A great 
many men who won also felt the whip; they felt the power that was 
underneath; and we had another vote on the same question in 1915 

- and it was again rejected. Now, I say without any malice, for I have 
no malice against any creed, when we voted on it in the Legislature 
every Catholic in that body, irrespective of what party he represented, 
irrespective of race, voted against the Batcheller amendment. John A. 
Curtin of Brookline, Joseph L. Barry of Lynn, Henry Achin, Jr., of 
Lowell, the French Catholic, and many other Republican and Demo- 
cratic members from all parts of the State who were not Catholics 
joined with us to defeat it. There were three amendments before the 
Legislature in 1915. The Fitzgerald bill prohibited the payment of 
any public money to institutions not under public control. The 
Batcheller bill prevented the giving of public money to institutions 
wholly or in part under sectarian or ecclesiastical control. In those 
two Legislatures, the largest vote always was cast for the proposition 
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that public money should be given only to institutions under complete 
public control. That occurred in 1914 and 1915, and you can consult 
the House Journals and examine the yea and nay vote to verify my 
statement. And, sir, it was my privilege during this contest to intro- 
duce the distinguished gentleman from Fall River who sat on this floor, 
a worthy successor of the Honorable John W. Cummings, —I refer, sir, 
to John F. Doherty of Fall River, —I introduced him to a certain 
gentleman who asked him to do certain things on that occasion. I 
introduced the same gentleman to Dr. Good of Cambridge, and he 
asked the doctor to do certain things on that occasion, and he is the 
same lawyer with whom I talked concerning the Curtis amendment 
this year. We went forward and we cast our votes that day for an 
amendment preventing the giving of any public money to institutions | 
not under public control and there was no feeling then that we were 
making a mistake; every one then said that the principle of the amend- 
ment was right, —no public money for institutions not under public 
control, — thereby preventing discrimination against any denomina- 
tion in the giving out of money raised by taxation. Why this change? 

Will you gentlemen say, with $16,827,620.24 given to institutions 
that were just as sectarian in management, in a practical sense, as the 
‘Catholic institutions, that it was justice, that it was not discrimination, 
when that amount of public money was given to Protestant institu- 
tions and only forty-nine thousand dollars given to Catholic institu- 

_ tions during a period of fifty-seven years? Will you say that there was 
not discrimination? J am not charging it in any spirit of bitterness. 
Do you not think it was discrimination? Of course it was. Why 
should a Catholic in this Commonwealth be taxed and walk up and 
put his money into the treasury of the State, to pay for Protestant 
institutions, any more than the Protestant should go up and pay for 
Catholic institutions? 

Why, Mr. President, you cannot get away from that proposition. 
I do not know what people may do under certain conditions. But I 
tell the gentleman who talked about what he could do to me that I 
will meet him in South Boston, I will meet him in Dorchester, I will 
meet him in Roxbury or anywhere else that he wants to challenge me 
to discuss this matter with him; because, Mr. President, I know that 
I am right [applause], and right over wrong always prevails. You 
cannot fool the intelligent people of this city and of this State. 

This whole proposition from the committee on Education is wrong. 
I call your attention again to the fact that the gentleman from Newton 
(Mr. Powers) is on the Board of Education, and that they are trying 
to get more control over our school-committees. I do not know exactly 
what school-committees they are after, but I have respect for the school- 
committee men of Massachusetts. No attempt should be made to 
interfere with the local committees without giving them a chance to be 
heard, to meet whatever charges are to be made, especially before you 
put them under the absolute control of any State board. The district 
attorney of Suffolk County (Mr. Pelletier) has pointed out to you what 
may happen if we put it in the power of any five men to do these things. 
We know what has happened in New York where that has been done. 
We read of wire-tapping; we hear all kinds of nauseating charges. 

Mr. Powers of Newton: I should like to ask the gentleman from 
Boston what there is in the amendment I offered this morning which 



356 ENCOURAGEMENT OF LITERATURE. 

gives any greater control to the Board of Education than it has at the 
present time? 

Mr. Lomasney: I say that our State has built up this school system 
since Horace Mann’s day. In my opinion it is the best system of any 
State in the Union. We do not need his amendment at all. That is 
what I said the first day; that is what I say now. I do say, the 
gentleman’s proposition, in view of the statement being made that the 
gentleman from Fall River made a statement, or reiterated a state- 
ment, that he afterwards retracted, when put up to him one day by 
former Attorney-General Parker, that when he made that statement 
again it seemed to me to be a wise policy for the gentleman from New- 
ton (Mr. Anderson) to offer his proposition, to clear up the situation 
suggested by Mr. Cummings. If you believe he is right in what he 
states, — personally, I do not, —it could not be argued throughout the 
State to affect the anti-aid amendment. But when you do that, Mr, 
President, it seems to me that you do all that is necessary. We have a 
good school system so far as our State is concerned; at least, those of us 
who live here always feel proud in talking about it when we go beyond 
the confines of our State. I have met many men outside the State 
and they admit it. Now, then, why strike it down without giving 
those officials a chance to be heard? Why pass two amendments and 
put them on the ballot, one doing a thing one way and one doing a 
thing another way? In other words, going before the people of the 
State and saying: “If you want to keep money for public schools, 
vote for this amendment; if you want to give the charitable institu- 
tions and the hospitals money, vote for the other amendment.” You 
will have two propositions on the ballot, conflicting, and people may 
vote for one and vote against the other. Now, the principle, Mr. 
President, is right here. Who can tell what is going to be the result of 
the people’s action? Who can tell now what the people of this State 
will do when they vote on this question? 

Mr. Brown of Brockton: What would be the objection to permitting 
the people to take their choice of those two? Why are not the people to 
be trusted, from the democratic standpoint? First, they have intelli- 
gence; and second, they know the difference between the two proposi- 
tions; and third, they know which they want, —and the majority prevails. 

Mr. Lomasnry: The people are given their choice now. They have 
the present system, created under the Constitution. Money can be 
given to private institutions; they have been doing that for years. 
Now, then, if they vote for the anti-aid amendment it cannot be done. 
There are the two alternatives: The present system, under which money 
can be given; or this amendment, which refuses it. Why do you want. 
to confuse the issue? There is your principle. The State has been do- 
ing it for years; has been giving money to institutions that have been 
getting it. I am not going to say a word against these people; they 
have done good work, I. am not criticizing them at all. Now, this. 
amendment provides that, if it passes, they shall not receive public 
money unless the institutions are under public control. Are there not 
two issues? Does not the gentleman admit that? 

Mr. Brown: Does the gentleman ask me? 
Mr. Lomasney: I do not. I am making my point clear. There is 

the proposition. The present situation, which permits it; the new 
law, which prohibits it. 
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Mr. Brown: Lest by my silence, Mr. President, I agree with the 
gentleman, — which J wish that I could, —I think that the broader 
proposition is involved in the last one, because it gives them the right 
to distinguish, and to give money for agriculture and other under- 
takings in which this principle is not involved. Your amendment pro- 
viding for all institutions, —that is what I am getting so heated about. 

Mr. Lomasney: If the gentleman will look at the top of page 62 of 
the manual he will find that all those things are permitted under the 
present Constitution. We are not repealing that; it stands as it is. 

Mr. Brown: Now, that is the meat of the whole proposition. The 
chairman of your committee says otherwise. The/ chairman of the 
committee told me the other day that the anti-aid amendment limits 
the section to which the gentleman refers, under the words “any 
other institutions,” and we can no longer give aid to these undertakings. 

Mr. Lomasnty: I know the gentleman is one of the most honest 
men in the Convention. He must have misunderstood the gentle- 
man. He misunderstood something when he spoke about me, but I 
would not correct him because I know the gentleman is absolutely on 
the level and he would not knowingly misconstrue what I said. I 
know he misunderstood me, but I would not stand up and embarrass 
him by denying it. 

I know, Mr. President, our present Constitution, section 2, chapter 5, 
mentions agricultural and all those things; we do not repeal them; 
we simply say that no money shall be given except it is spent under 
public officers, under exclusive public control. That is the way to do, 
Mr. President. 

I trust and I hope the Convention will pardon me for talking so 
long. It seems to me that if we want to vote on the proposition fairly 
and squarely, we shall vote down the amendment+of the gentleman 
from Newton (Mr. Powers), who is trying to get it in here, who tried 
to get it in before, and J do not know why. There is no demand for 
it; no school-committee men have filled these corridors asking for it. 
It is a demand of a body seeking power for themselves, and it is a 
very dangerous proposition. You see to what extent they go to try to 
put it in here. They went all over the old article, rewrote it up and 
down, and finally admit that the last seven or eight lines did the work. 
Then comes the gentleman from Newton with this concrete proposi- 
tion, showing that he has been the moving spirit. I do not say it 
offensively. What is he trying to do? Get the power into a State 
board. Now, Mr. President, I claim that the Board of Education has 
all the power necessary. I claim that it can expend the money ap- 
propriated now. I claim the Legislature can tell it when and where 
and how the money shall be expended. 

I trust, Mr. President, that we shall adopt the amendment of the 
gentleman from Newton (Mr. Anderson), and that we shall reject all 
the other amendments. [Applause.] 

Mr. Coomss of Worcester: I resent on behalf of our committee the 
use of the words that our committee were driven to make any allow- 
ance. We were not. Our deliberations were absolutely fair, square, 
and open. What we did we were not ashamed of; we are not ashamed 
of it to-day. We were not driven to make any admission. Let me say 
that the Commissioner of Education made a recommendation in 
amendment No. 157, referred to this morning, He withdrew that at 
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our suggestion. He made another recommendation, which reads as 
follows: “The Legislature shall have power to determine the organiza- 
tion of the public schools.” We would not accept the word “deter- 
mine” because we felt that that matter should be left in the hands of 
the Legislature. Let me repeat: The committee on Education did their 
work fairly and squarely. I hope the other committees, — I mention 
none, — did theirs as fairly and squarely and openly. I resent those 
words. We were driven to make no admissions. We stand on our 
record. 

Mr. Cuarp of Lexington: One thing is not clear in my mind, and I 
doubt whether it is clear to this Convention now. I think it rests in 
the minds of some that the amendment offered by the gentleman from 
Newton (Mr. Powers) is expected to be adopted in addition to the 
amendment that was moved by the gentleman from Topsfield. So. 
I want, through you, Mr. President, to ask the gentleman from New- 
ton a question, to see if this thing stands right in my mind, First, is. 
not his amendment an amendment to document No. 362? That 
document, which has been passed to a second reading, is as follows: 

The Legislature shall continue to have the power to exempt from taxation property 
used for charitable, benevolent, literary, educational, scientific and religious purposes.. 

My first question is if his proposal is not simply to add a few lines. 
to that. My second question is this: Is it not the idea of the gentle- 
man from Newton that if his amendment is adopted the entire amend- 
ment offered by the gentleman from Topsfield should be swept aside, 
so that article 5 of the Constitution, the second part of the Constitu- 
tion, may remain as it is now? 

Mr. Powers of Newton: The gentleman from Lexington is quite 
right in his interpretation of the purpose of my amendment. The 
purpose of my amendment was to add to the resolution that already 
has been adopted a few lines showing the authority the Legislature 
should have in ‘developing an educational system throughout the 
State, and, further, providing that all money appropriated for that. 
purpose should be expended under public authority, so as not to come 
in conflict with what is known as the anti-aid amendment, My pur- 
pose was, further, that if the amendment was adopted it should be in 
the nature of a substitute for the amendment which had been. pre- 
sented by the chairman of the committee on Education. I offer this, 
not intending to be in any conflict with the chairman of the committee 
on Education, but in order to clear up what seemed to be a useless. 
discussion over the meaning of the language in chapter 5 of the Con- 
stitution. In other words, to allow that language in the Constitution 
to stand as it is to-day, because it has historical value, and put this 
language in such form that there should be no question about it. In 
other words, if my amendment is adopted it will allow the Legislature 
to exempt from taxation property invested in educational and religious 
associations, and further will allow the Legislature to appropriate 
money with a view of promoting education throughout the Common- 
wealth, that money to be expended, however, under public control. 
I understand the amendment is entirely satisfactory to the chairman 
of the committee on Education. I have attempted to find out whether 
it was entirely satisfactory to the chairman and members of the com- 
mittee on Bill of Rights. I regret to say, Mr. President, that I am not 
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quite sure whether it is satisfactory to them or not, but I can see no 
reason why it should not be satisfactory to every member of this Con- 
vention. 

Mr. Epwin U. Curtis: The question is: Shall the main question 
now be put, and I agree that it should be put. Every time anything 
comes up in this Convention, or has for the last two or three days, that 
by any possibility could allow the discussion of the anti-aid amend- 
ment, passed here the twenty-second day of August, it has been used 
as a dubterfuge to discuss that measure over again. Now, you voted. 
yesterday to put No. 87 on the ballot this year, and we ask you to 
give it a second reading; and all this discussion that has been brought 
in here to-day is the same as we shall have to-morrow. When the 
committee on Rules reports here to-morrow the form for the caption 
of the anti-aid amendment, I predict some will stand here and fight 
as to whether that should go on or not, and will fight at every oppor- 
tunity there is to keep it off the ballot this year. I say you are treat- 
ing the majority of the Convention who voted to put it on the ballot, 
who voted on the twenty-second day of August to pass it, — you are 
treating us like a lot of school-boys, and using the time that ought to 
be taken to discuss other things. 

I hope every amendment will be killed and that we shall pass this 
resolution to a second reading. [Applause.] 

Mr. Weuiman of Topsfield: I do not see how any one can justly 
charge the committee on Education with having proposed anything in 
eonflict with the anti-aid amendment. I rise particularly at this time 
to say that so far as I understand the force of the amendment offered 
by the gentleman from Newton it accomplishes essentially what the 
committee on Education did. I therefore am not opposed to it. But 
I see no reason why it should be passed. 

Mr. Coomss of Worcester: I have said all I had to say, I need not 
repeat it. There has been criticism; I shall not take advantage of 
it. I have said all I wish to say, but I have felt that the committee 
on Education should be set right. Our motives were of the best; we 
stand by them. We did not mean to controvert the amendment of the 
committee on Bill of Rights; we do not mean to do it now. I do feel 
that this amendment proposed by the chairman of our committee 
should go through. Sentimental? If you want to call it that, well and 
good. Let that be it. It has been there 137 years; let us not throw it 
out. The member from Holyoke the other day said we had thrown 
out education. Are we now going to throw out religion? That is a 
strong way of putting it. But if you put it that way, or more mildly, 
I certainly hope that the Convention will put itself on record as sup- 
porting this amendment of the chairman of the committee on Educa- 
tion. It is a splendid thing. It has 137 years’ record behind it. It 
will do no harm to the amendment of the committee on Bill of Rights. 
It may do a great deal of good. It will put us on record. For my 
part, Mr. President and gentlemen, I want to go on record strongly 
as favoring this amendment. 

The pending amendments were rejected and the resolution was ordered to a 
third reading. 

On the following day, Thursday, October 11, Mr. Morton of Fall River, 
former Justice of the Supreme Judicial Court, made the following statement, 
unanimous consent having been given by the Convention. 
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Mr. Morton of Fall River: Mr. President, in view of some con- 
versation which I have had with the gentleman from Newton, Profes- 
sor Anderson, in regard to the amendment offered by him, document 
362, I should like to make a statement. I will read the document for 
your information, Mr. President, and the information of the Conven- 
tion, as follows: 

The Legislature shal] continue to have the power to exempt from taxation property 
used for charitable, benevolent, literary, educational, scientific and religious purposes. 

There are, as I understand, one or two amendments that have been 
proposed to that. What I wish to say is this: That it seems to me 
that there are two pretty serious objections to that amendment. The 
first objection I think is that it is unnecessary; in my judgment, en- 
tirely unnecessary. 

Reference was made the other day by my colleague from Fall River 
(Mr. Cummings) to an opinion of the Justices in 195 Mass., which he 
thought, or appeared to think, would warrant the inference that ex- 
emption would not take place, there could not be exemption, unless 
there could be taxation for the purposes for which the exemption was 
created. I think that is an entirely mistaken view of that opinion. 
The opinion was dealing with the question as to whether certain kinds 
of property could be exempted in view of a general tax of three mills 
a thousand, or something like that, independently of local and State 
taxation, and the opinion dealt in the course of it with various kinds 
of exemption; but there was no intention, and I do not think that any 
fair construction of the opinion would warrant the inference, that the 
right to exempt depends at all upon the right to tax for the particular 
property which is exempted. That is the first ground. 

The general ground, I may add, on which I think exemption is 
exercised by the Legislature, is on the ground that it is deemed wise 
as a matter of public policy to exempt this or that piece of property. 
The Legislature may impose taxes for the benefit of religion, and 
literature, and benevolence, and charity, and in that way, by recogniz- 
ing the contribution which those things may make to the general 
welfare, it may exempt them; but not because it may have the right 
to impose taxes to create a certain charitable or public institution. 
The right to exempt depends upon the right of the Legislature in the 
exercise of a wise public policy to exempt this thing or that thing as 
it deems best to promote the general welfare, subject always to the 
constitutional provision that taxes shall be proportional and reason- 
able. That, I think, is a fair statement of the general ground upon 
which exemptions rest, and I may add in that connection, — I think I 
am justified in doing it,—that since this matter came up I have 
corresponded with former Chief Justice Knowlton, who, I may add, 
also wrote that opinion which was signed by the then Justices of the 
court, and, as I understand his letter, that is in substance the view 
that he takes of that opinion; so that I do not stand alone in the 
construction which I put upon that opinion. That is one ground, Mr. 
President, why I think this amendment had better not be adopted. 

Another ground is that I think, if it is adopted, even with the 
amendments that are proposed to it, it may tend to confusion in re- 
gard to the power of the Legislature to exempt at all. Of course it is a 
well understood rule, which I think certainly all the lawyers in the 
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Convention and probably others will understand, that if you name in 
an instrument certain particular things which may or may not be done, 
by that very fact you exclude by implication other things which can- 
not be done. The effect is to exclude them from the operation of the 
instrument. The instrument, in other words, would be confined to the 
things which are named in it, and the things which are not named in 
it would be excluded from its operation. 

It seems to me that the effect. of naming these things in this pro- 
posed amendment, and not naming other things, nfight be to lead to a 
construction of the Constitution which would limit the power of the 
Legislature to exempting these things and taking away from it, or at 
any rate furnishing an implication to that effect, perhaps the right 
to exempt other things. Now, there are many other things in the 
Revised Laws which are exempted besides the list of things given here, 
charitable, benevolent, literary, educational, scientific and religious. 
There are other things that are exempted besides those. For instance, 
take the familiar case of the tools of a mechanic, up to I think $300 
or $500, whatever the amount is, household furniture up to the amount 
of $1,000, a widow or a fatherless: child’s property up to $500, — the 
amount is immaterial,— and the case, as I remember it, of soldiers 
and sailors who have been injured in the service of the United States 
and have been honorably discharged and have property not exceeding, 
if I remember right, $5,000, $2,000 is exempt if they suffer from cer- 
tain physical disabilities. So that I think there might be danger, Mr. 
President, if this is adopted with its amendments, that an implication 
might arise that these things which heretofore have been exempted 
might not be exempted because there was no constitutional provision 
exempting them. 

For those two reasons, which I outline thus briefly, it seems to me, 
Mr. President, that it would be unwise to adopt this proposed amend- 
ment. [Applause.] 

The committee on Form and Phraseology reported, Thursday, October 11, 
that the resolution ought to be adopted, with two slight changes in phraseology. 

Mr. Epwin U. Curtis of Boston: In view of the statement this 
noon of the learned ex-Justice from Fall River I trust that this meas- 
ure will not pass. 

Mr. AnpErs6n of Newton: We have heard this afternoon from the 
beloved ex-Justice of the Supreme Judicial Court from Fall River 
(Mr. Morton) a very clear statement in reference to this matter, a 
statement which I think should allay the doubt in every man’s mind 
as to whether the anti-aid amendment interferes in any way with the 
exemption of educational, charitable or church property from taxation. 
The doubt was raised by another learned member from Fall River 
(Mr. Cummings), and he based it on a certain decision of the Supreme 
Judicial Court, which he read. As I understood the gentleman from 
Fall River (Mr. Morton) in this division to-day, the Justice who wrote 
that opinion has given him the information, as he thinks, that that 
was not the meaning of that decision. Consequently, as this amend- 
ment was put in to allay doubt, and as all doubt in the Convention 
is allayed, and I believe that the report of this can go forth to the 
State, it seems to me that, as it is exceedingly difficult to make an 
amendment which will cover exactly all cases of exemption which are 
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in the statutes to-day, perhaps it might be just as well to defeat this 
amendment, on the ground that it is entirely unnecessary under the 
circumstances. 

Mr. Barnes of Weymouth: I coincide with the view offered by the 
gentleman in the first division and also the gentleman in the third 
division. I had offered an amendment, which is printed in the calen- 
dar, for the very reason that it seemed perfectly clear that the enumer- 
ation of classifications stated in the resolution as printed did not include 
the exemptions that now were permitted by statute and the exemp- 
tions that were desirable and even necessary. For example, the casual 
reader of the classifications specified in the resolution as printed will 
see clearly that there is nothing there that can permit the exemption 
of cemeteries and cemetery corporations, and yet I take it that every 
one would agree that that is a proper and necessary exemption. 
Neither do I believe that any of those classifications therein enumer- 
ated would exempt such property as the old State House in Boston, 
which I am informed is not owned by the city or the State but is 
owned by the Bostonian Society. And so I wished to add the words 
“historic memorials” and the words “cemetery corporations” to the 
list, because, Mr. President, it seemed clear that the words now in the 
resolution were not sufficiently broad to include those things.. But 
I never have believed that this amendment was necessary. I never 
have believed that the power to exempt from taxation resided quite 
within the narrow limitations and boundaries prescribed for it by 
the gentleman from Fall River (Mr. Cummings) when he said that 
the power to exempt could be found only in the power to tax for 
support. And, Mr. President, it seems clear that, if his contention 
was correct, then the greater number of the exemptions now provided 
by law were unconstitutional. But the trouble was that if we passed 
the resolution as now drawn, enumerating certain classifications for 
exemption, we thereby excluded by implication all those that were not 
enumerated, so that unless we were going to make it broad enough to 
include all that now are exempted by statute it seems clear that we 
ought not to pass it at all. Therefore, Mr. President, I trust that this 
resolution will be defeated, and for those reasons, and in the hope that 
it will be defeated, I am not going to offer the amendment printed 
under my name in the calendar. 

The new draft recommended by the committee on Form and Phraseology 
was rejected and the resolution reported by the committee on Education was 
rejected Thursday, October 11, 1917. 

On the 21st of June, 1918, Mr. George B. Churchill, for a special committee 
appointed during the recess (under authority given the President by an order 
adopted on November 27, 1917), reported the following resolution (No. 385) 
(Messrs. Morron of Fall River, Lomasnny of Boston and Epwin U. Curtis 
of Boston dissenting): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 
In providing for education at the public expenseitis the duty of the State to secure 

as nearly as possible the maintenance of uniform standards of instruction through- 
out the Commonwealth. 

The resolution was withdrawn Tuesday, July 23, 1918. 
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Mr. Cuurcuityi of Amherst: I desire to ask for unanimous consent 
on the part of the Convention to make a request of the Convention 
regarding item No. 281 in the calendar, document No. 385. If there 
is no objection, I desire, on behalf of the majority of the committee 
which reported document No. 385, to ask unanimous consent to with- 
draw this report. 

The Presipine Orricer: Mr. Churchill of Amherst asks for unani- 
mous consent, on behalf of the majority of the committee, to withdraw 
the report embodied in resolution No. 385. Is there any objection? 

Mr. O’ConnELL of Boston: Reserving the right to object, I should 
like to:ask the gentleman if he will make a brief statement as to why 
that is done. 

Mr. Cuurcutiu: I prefer not to take the time of the Convention 
in discussing thé reasons that have induced the majority of the com- 
mittee to withdraw this report. I simply would say that it seemed to 
a majority of the committee unwise and inexpedient under present 
conditions to press for the acceptance of this report. 

The Presipine Orricer: Is there objection? The Chair hears none 
and the report is withdrawn. 

» 
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IV. 

THE GOLDEN RULE. 

Article XI of the Amendments of the Constitution, substituted for Article III 
in Part the First of the Constitution, is as follows: — 

As the public worship of God and instructions in piety, religion AND MORALITY, 
promote the happiness and prosperity of a people and the security of a Republican 
Government; — Therefore, the several religious societies of this Commonwealth, 
whether corporate or unincorporate, at any meeting legally warned and holden for 
that purpose, shall ever have the right to elect their pastors or religious teachers, to 
contract with them for their support, to raise money for erecting and repairing houses 
for public worship, for the maintenance of religious instruction, and for the payment 
of necessary expenses: And all persons belonging to any religious society shall be 
taken and held to be members, until they shall file with the Clerk of such Society, a 
written notice, declaring the dissolutton of their membership, and thenceforth shall 
not be liable for any grant or contract, which may be thereafter made, or entered into 
by such society: — And all religious sects and denominations demeaning themselves 
peaceably and as good citizens of the Commonwealth, shall be equally under the 
protection of the law; and no subordination of any one sect or denomination to an-« 
other shall ever be established by law. 

Mr. Powers of Newton presented a petition of Frank Ernest Woodward and 
others for the recognition in the Bill of Rights of the Golden Rule as an indis- 
pensable element of the social and civic welfare of the people, and, in document 
No. 152, proposed an amendment striking out the words ‘‘and morality,” and 
inserting in place thereof the words “* morality and the practice of the Golden 
Rule in all social and civic affairs,” 

The committee on Bill of Rights reported that the petitioners be given leave 
to withdraw. 

THE DEBATE. 

Mr. ANDERSON of Newton: The committee yield to no one in tide 
appreciation of the worth of the Golden Rule, and of its wisdom. We 
revere Him who spoke these words and some of us make him the Lord 
of our lives; but we feel that the addition of these words would add 
nothing to the Constitution of Massachusetts, for the Golden Rule is, 
after all, not as many people think, a rule of benevolence, but a rule of 
justice, — a rule of justice so concretely, simply and picturesquely put 
that it is the most useful rule of justice in this world. But the Consti- 
tution of Massachusetts and the government of Massachusetts are 
founded on justice, the courts of Massachusetts dispense justice, and 
if we simply put this additional definition of justice into the Constitu- 
tion we add nothing to it. A good many members of the committee 
thought that the area of good advice in the Bill of Rights already was 
too large, and we did not want to extend it. : 

The report of the committee was accepted .without further debate Friday, 
July 20, 1917. 
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Ne, 

DEFENCE OF THE ACCUSED. 

Public Defender. 

Mr. Donnelly of Lawrence presented the following resolution (No. 209): 

Resolved, That it is expedient to amend the Constitution by adopting the subjoined 

ARTICLE OF AMENDMENT. 
The General Court shall have authority to establish the office of public defender. 

The committee on the Judiciary reported that the resolution ought Not to be 
adopted. 

The resolution was rejected Thursday, July 26, 1917. 

THE DEBATE. 

Mr. Cusick of Boston: Representing the committee on the Judici- 
ary in this matter it is my duty to present to this body the reasons 
why the committee reported “ought Not to pass.” I suppose now 
that the committee is concerned with document No. 209, but what is 
said is true of documents No. 210 and No. 211. 

The CuatrMan: The gentleman is correct. 
Mr. Cusick: The committee found, and one of the reasons why 

the committee reported as they did to the Convention, was the fact 
that they were unanimously of the opinion, that this was more of a 
legislative matter than a constitutional one. In fact, the proponents of 
all the measures of that nature, which embrace not only No. 209, but 
Nos. 210 and 211, with the exception of one, admitted that the Legis- 
lature at the present time had power to provide for such an officer if 
conditions required it. That was the compelling reason why the com- 
mittee reported as they did. 

Mr. Twomey of Lawrence: In bringing before this Convention a 
proposition that there be established under our Constitution the office 
of public defender, I did so with the earnest hope that we might offset, 
in part at least, the public belief expressed in the oft repeated state- 
ment that there is one law for the rich and another for the poor; and 
I trust that you will not sustain the committee in its recommendation 
that this resolution ought not to pass, at least until such time as you 
can satisfy yourselves that, in the administration of criminal law, 
there prevails at all times that justice which our Constitution seem- 
ingly guarantees. To hold that there is one law for the rich and an- 
other for the poor does not require us to draw upon our imagination 
to any great extent, nor are we required to delve into the depths of 
suspicion. By an examination of the docket of any court in this Com- 
monwealth, whether that court be a police court, a district court, or 
the Superior Court, you will find a startling variation in the handling 
of criminal cases. You will find, — and now I am asking you to refer’ 
to, and to rely upon, your own knowledge of some criminal cases for a 
moment, — that in a large number of cases the question is not what 
crimes have been committed, but rather who the defendant is, where 
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he comes from, and what he can do for some judicial officer in the 
future. You will find that, as to those who have standing of some 
sort in the community, — whether it be social standing or the stand- 
ing created by wealth or position in the body politic, — very often the 
disposition of their cases, if there is any disposition at all, is “placed 
on file,’ “probation,” or “continued for sentence.” And I say “if 
there is any disposition’? because many of the cases that I have in 
mind never get beyond the district attorney’s office. 

In your Constitution you guarantee to a man the right to trial by 
jury. You say that he shall not be deprived of personal liberty unless 
by the judgment of his peers. You also hold that.a man is innocent 
until he is proven guilty. Some little experience in the criminal courts 
inclines me to believe that when the defendant is in the dock, sur- 
rounded by sheriffs, the presumption that is in the minds of the jury 
is that the defendant is guilty until he is proven innocent. If such a 
condition of affairs does prevail, if, when a man is brought into the 
lower courts, he knows that he cannot be defended adequately in 
the Superior Court before a jury, and he knows that he: will be con- 
fronted there with the office of the district attorney, of what advan- 
tage to him is it to be told: “You shall be presumed innocent until 
proven guilty; you have a constitutional right to trial by jury’? 
I venture the statement that the office of district attorney is not 
what it is supposed to be, and that few of you can recall an occasion 
when any district attorney ever represented to any jury anything in 
behalf of the defence. Sometimes they may scratch the surface a 
little bit; but ask yourself: “Can I recall a district attorney’s ever 
attempting to present all the facts for the consideration of a jury’’? 
So, then, in the case of a man who, either through poverty or through 
ignorance, goes before a court without counsel, it is almost a certainty 
that an appeal to the Superior Court is simply a matter of a longer 
sentence for him, or that after waiting for his trial by jury he will 
simply be sent back to serve the sentence of the lower court. 

I am not asking that the criminal law be changed in substance, nor 
am I asking that the administration of the criminal law be made more 
easy for those accused of crime. But I say to you, gentlemen, that, at 
all events, what the Constitution guarantees should be accomplished, 
—a trial by jury, a judgment of his peers, before a man is deprived 
of personal liberty. 

But you cannot stop there. You must go further and see to it that 
no man is deprived of his personal liberty more easily than any of his 
fellow-beings. This is a more delicate question to handle, whether 
or not there is any safeguard in our courts to guarantee to every man 
an equal chance with every other. That to a certain extent may be 
true in the administration of the office of district attorney; but if 
you are going to retain the office of district attorney, as I suppose you 
are, then I say that it is only fitting that you should establish a corre- 
sponding, or complementary, office, the office of public defender, so that 
we shall have a department in the administration of our criminal law 
which will be just as zealous in the defence of the accused as the dis- 
trict. attorney’s office to-day is in the prosecution, — that is, in the 
cases that the district attorney’s office sees fit to prosecute. 

I take this proposition somewhat seriously, because I submit that 
it is unfair, that it is shaking the foundations of our courts and of our 
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government, to have the conviction prevalent that if a man is repre- 
sented by counsel he can get better consideration from a district at- 
torney’s office than he can otherwise. What are we to do? Why 
say to a man: “You shall not be deprived of your personal liberty 
without due process of law, without trial by jury, without a judgment 
of your peers,” unless you also take a further step and place him in a 
position where all these constitutional provisions mean something to 
him, where they are realities rather than mere vagaries? I submit, 
gentlemen, that, if these constitutional provisions are to mean any- 
thing, you ought to provide by amendment to the present Constitu- 
tion that there be established the office of public defender, an office 
which shall impose no obligation upon any person accused of crime, 
but to which any person accused of crime may resort if he cannot 
secure counsel otherwise. Then let it be known that our courts are 
just as zealous for the defence of a poor person, just as zealous to 
protect him in the pursuit of his personal liberty as they are to take 
it away. / 

Something is said about the constitutionality of this resolution, that 
a Legislature can provide for the establishment of such an office; and 
your committee has reported that one of the compelling reasons why 
they have reported adversely upon this matter is the fact that they 
were of the opinion that the Legislature could provide for a public 
defender. I am not going to dispute that contention, but I will urge 
this proposition: That it is only fitting that in the same document, 
or in the same part of our law, where you provide for trial by jury, 
where you provide for due process of law, where you provide for a 
district attorney, you can also, and ought to, provide for the office of 
public defender. I trust, gentlemen, that the report of the committee 
that this resolution ought not to pass will not be sustained, but that 
the Committee of the Whole will report to the Convention that the 
resolution for the establishment of the office of public defender ought 
to pass. 

Mr. Cusicx: The resolution presented by the gentleman in the 
fourth division (Mr. Donnelly) reads: 

ARTICLE OF AMENDMENT, 
The General Court shall have authority to establish the office of public defender. 

The committee feel that, under the Constitution at the present 
time, the General Court has that power. In order that the Conven- 
tion may know upon what we base our conclusions, you can refer to 
Article XII of the Constitution, on page 109 of the Manual, and read 
that in connection with Article IV, of the powers of the General Court, 
on page 126 of the Manual; and I do not believe that any delegate 
to this Convention will doubt the! fact that the Legislature at present 
has the power to do the very thing which this resolution requires; 
and I think that this Convention will support the committee on the 
Judiciary in a matter which would mean nothing more or less than 
adding something’ unnecessary to the fundamental law of this Com- 
monwealth. I think that the delegates to this Convention will com- 

‘mend the position of the committee on the Judiciary in that respect. 
I think that it has been evident throughout our committee hearings 
that perhaps not enough consideration has been given to the discrim- 
ination that should be made between matters of amendment to the 



368 PUBLIC DEFENDER. 

fundamental law and those which are simply matters of legislation. 
This is one of that type. 

It may be considered egotistical in me to undertake to answer what 
the gentleman said in regard to the courts of this Commonwealth or 
his construction of the duties of district attorneys. I have practiced 
law in this Commonwealth for nearly twenty years. I so respect the 
courts of this Commonwealth that I believe, and my experience has 
indicated, that nowhere in this country has the litigant been able to 
have his controversy adjusted and adjudged more quickly, more 
honestly, more expeditiously, than he has in the courts of this Com- 
monwealth. As respects the district attorney, I believe that any dis- 
trict attorney who is fit to hold that office realizes that he is holding 
that office as the representative of all the people. His duty is not 
simply to prosecute. His duty is to present the cases that come 
before him, either to a grand jury or to the courts, in such a way that 
justice will be done; and the district attorney who so far forgets him- 
self as to become a partizan in that respect is not fit to hold that. 
office. That district attorneys realize their duties in that respect, I 
call your attention to a statement made in another matter as indicating 
the way a district attorney feels in regard to the duties of his office. 
I read the statement of a district attorney, a member of this Conven- 
tion, in that respect, made at a prior time, which I think states the 
real position of a district attorney, and also states in practice how the 
district attorneys view the cases that come before them that are not 
represented by counsel. : 

I would feel that I was failing in my duty as district attorney if I did not extend 
every consideration to the accused without counsel, by advising, by sending for 
friends and witnesses, by conveying his statements to the court, and by treating 
him with the utmost fairness in the trial of the case. When men are without counsel 
the district attorney makes no opening to the jury and no argument at the close of 
the case. The judge is there presiding, to hold even the scales of justice and see that 
no injustice is done to the prisoner. 

That, in my opinion, is the mental state of the district attorney who 
is big enough to occupy that position. And without going into the 
merits of the question as to whether there are any conditions which 
would require a public/defender, we can stand on this point, — that 
if such conditions do exist, or if there is a necessity in this Common- 
wealth to provide counsel for prisoners who are unable to get counsel, 
then the Legislature has the power to authorize courts to supply 
counsel, which they do now in certain classes of cases; or the Legis- 
lature may go further, after going into the details which such a ques- 
tion may require, and may establish something in the nature of a 
public defender, and your committee are leaving that proposition to the 
Legislature when the time comes. 

Mr. Twomey: There seems to be no serious objection to the argu- 
ment that conditions may prevail that would make it worth while for 
us in this Commonwealth to have established the office of public 
defender, nor does there seem to be any serious objection to the con- 
tention that under the present Constitution the Legislature can pro- 
vide for such an office. But if it is worth while, and if, though our 
forbears have seen fit to have such a constitutional provision, we 
have been waiting since 1853 for the Legislature to act under that 
authority, and there has been no action, then I submit that, if there 
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is a particle of merit to this question, we ought!to wait no longer; 
and if it is a proper matter for the Constitution to contain a general 
phrase that would permit the establishment of the office of public 
defender, I say to you that we ought not to delay, but that we ought, 
without crowding our Constitution with detail, to make that general 
provision mean something by inserting into it the words “office of 
public defender.” 

_ Mr. Custcx: I would suggest to the members here that the provi- 
sion of the Constitution backs up that proposition in regard to legis- 
lative powers. I will read, cutting out unimportant portions: 

Artictr XII. No subject shall be held to answer for any crimes or offence, until 
the same is fully and plainly, substantially and formally, described to him; or be com- 
pelled to accuse, or furnish evidence against himself. And every subject shall have 
a right to produce all proofs that may be favorable to him; to meet the witnesses 
against him face to face, and to be fully heard in his defence by himself, or his coun- 
sel, at his election. And no subject shall be arrested, ete. 

That gives the individual right to the prisoner to be confronted 
with proofs, and they have got to be set forth substantially. Then 
the Article which gives to the General Court the power to make such 
orders, rules and regulations as are necessary, is Article IV of Chap- 
pen 

And further, full power and authority are hereby given and granted to the said 
General Court, from time td time to make, ordain and establish, all manner of 
wholesome and reasonable orders, laws, statutes, and ordinances, directions and in- 
structions, either with penalties or without; so as the same be not repugnant or con- 
trary to this Constitution, as they shall judge to be for the good and welfare of this 
Commonwealth, and for the government and ordering thereof, etc. 

Then it is the fact that the Legislature already has legislated in that 
respect. I can refer to chapter 394 of the Acts of 1898, and no ques- 
tion ever has been raised in regard to its constitutionality. The same 
is true of section 55, chapter 218, of the Revised Laws, and no ques- 
tion ever has been raised in regard to the constitutionality of this act. 
So I think that the committee may act fearlessly, convinced that the 
Legislature has full power to do anything that may be necessary if the 
facts areas the gentleman states. 

Law of the Land. 

Article XII of Part the First of the Constitution is as follows: 

Art, XII. No subject shall be held to answer for any crimes or offence, until 
the same is fully and plainly, substantially and formally, described to him; or be com- 
pelled to accuse, or furnish evidence against himself. And every subject shall have a 
right to produce all proofs that may be favorable to him; to meet the witnesses against 
him face to face, and to be fully: heard in his defence by himself, or his counsel, at 
his election. And no subject shall be arrested, imprisoned, despoiled, or deprived of 
his property, immunities, or privileges, put out of the protection of the law, exiled, 
or deprived of his life, liberty, or estate, but by the judgment of his peers, or the law 

of the land. [A] 
And the Legislature shall not make any law that shall subject any person to a cap- 

ital or infamous punishment, excepting for the government of the army and navy, 
without trial by jury. 

Mr. William A. Burns of Pittsfield presented a resolution (No. 143) provid- 
ing for an amendment inserting the following sentence at [A]: 
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But no method of procedure shall be held not according to the law of the land 
for the sole reason that such method of procedure was not in force and effect in Eng- 
land or in the Province of Massachusetts Bay prior to the agreement upon, ordaining 
and establishing of the Constitution of this Commonwealth, nor because it has not 
been in such force and effect in this Commonwealth to the present date. 

The committee on Bill of Rights reported that the resolution ought nor to be 
adopted (Messrs. Anderson of Newton, Swig of Taunton, Walcott of Cambridge 
and Merrill of Gloucester, dissenting). 

The resolution was considered by the Committee of the Whole Wednesday, 
July 25, 1917, and was rejected by the Convention the following day. 

THE DEBATE. 

Mr. Waxcott of Cambridge: The question involved here is the 
same article of the Bill of Rights which the gentleman in the third 
division (Mr. Cusick) just quoted from, Article XII, and the clause in 
question I will read: 

And no subject shall be arrested, imprisoned, despoiled, or deprived of his property, 
immunities, or privileges, put out of the protection of the law, exiled, or deprived of 
his life, liberty, or estate, but by the judgment of his peers, or the law of the land. 

This amendment seeks to add these additional words: 

But no method of procedure shall be held not according to the law of the land for 
the sole reason that such method of procedure was not in force and effect in England 
or in the Province of Massachusetts Bay prior to the agreement upon, ordaining and 
establishing of the Constitution of this Commonwealth, nor because it has not been 
in such force and effect in this Commonwealth to the present date. 

This resolution, Mr. Chairman, is introduced by Mr. Burns of Pitts- 
field, stated by him before the committee to be put in by request of 
Mr. Rosenthal, a member of the Berkshire bar, who had given the 
subject some consideration. The necessity, as it seemed to him, of 
putting in this resolution arises from the fact that the Massachusetts 
Supreme Court, in 1857, in the case of Jones v. Robbins, reported in 
8 Gray, 329, gave a definition of the law of the land which is much 
narrower than that which the Supreme Court of the United States 
gave eight years afterwards and has consistently held to ever since on 
the phrase “due process of law’’, which Judge Matthews in Hurtado 
v. California (110 U. S. 516) considers the same an equivalent phrase 
for the phrase “law of the land” as it occurs in the Massachusetts State 
Constitution. 

This case of Jones v. Robbins came up on a Massachusetts statute 
which provided that a man could be proceeded against for a felony, 
convicted and sentenced without an indictment as a preliminary, but 
merely on an information. The court held two things, the opinion 
being by Chief Justice Shaw; the first: That the statute authorizing 
the single magistrate to pass sentence in a criminal case without a 
jury sufficiently maintained the right of jury trial if that was pro- 
vided for on an appeal; and the second, — which this resolution 
meets, — holds that giving the single magistrate power to pass upon 
an offence without presentment by a grand jury violates the twelfth 
article of the Bill of Rights, because “the law of the land’”’ was the 
phrase used in Magna Carta, and — 

It must, therefore, have intended the ancient established law and course: of legal 
proceedings, by an adherence to which our ancestors in England before the settle- 

_ ment of this country, and the emigrants themselves and their descendants, had found 
safety for their personal rights — 
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quoting Lord Coke, and stating that the indictment was the only 
method, in his opinion, for the beginning of prosecutions for felony at 
the time of the settlement of this country and at the date of its in- 
dependence. 

The first part of this decision has been affirmed in fifteen Massa- 
chusetts cases; there is no doubt of the law involved. The second 
part, of which I have just made an abstract, was the source of a dis- 
sent by Judge Merrick at the time, and his dissenting opinion was 
quoted with approval by Judge Matthews in Hurtado v. California in 
the United States Supreme Court (110 U. S. 516) and by our Justice 
Moody in the case of Twining v. State of New Jersey, subsequently, in 
the United States Supreme Court (211 U.S. 78). 

Notwithstanding that the United States Supreme Court has not 
adopted the view of the Supreme Judicial Court of our Common- 
wealth, the only case in which this question, so far as I can find, has 
come squarely before the court, was Charles Nolan’s case, reported in 
122 Mass. 330, in 1877, and the Massachusetts Supreme Judicial 
Court, in the only case subsequently on the point, affirmed the ma- 
jority opinion in the Jones case. So that so far as now appears, this 
narrower doctrine of what constitutes or can be included in the law 
of the land is still law in Massachusetts, and there seems to be no 
reason to suppose that if the case came again before the Supreme 
Judicial Court of Massachusetts the court would reverse the deci- 
sion in the Jones case approved in the Nolan case, notwithstanding 
that the equivalent phrase has been otherwise interpreted by the 
United States Supreme Court, by several Federal courts and by a 
number of State courts. It seemed, therefore, to the proponent 
before our committee that this was an anomaly which should not 
persist and an anomaly which most probably the Supreme Judicial 
Court would not feel at liberty to cure itself by reversing an opinion 
which had been approved since in the Nolan case cited above and 
which was not attempted to be distinguished in any way; and a 
minority of the committee on Bill of Rights shared that opinion. That 

_is the reason for the dissenting opinion here. It seemed to me, and I 
think to the other gentlemen of the minority, that the question has 
some importance, because it is desirable that the Constitution should 
allow the Legislature of this State to do what similar Constitutions 
allow similar legislative bodies to do in other States, and that there- 
fore the subject should be at least carefully discussed, if possible, in 
general committee and it may be that the gentlemen here will think 
it well to have this referred to the committee on Judicial Procedure, 
before whom it seems to me the question might very properly be 
taken up, — or possibly to the committee on the Judiciary. It seems 
to me either of those committees, composed more exclusively of 
lawyers than the committee on Bill of Rights, could perhaps take it 
up with more care. ‘ 

I have one or two references which for the benefit of the lawyers 
here present I should like very briefly to state. The line of the broader 
opinion started in the United States Supreme Court with the Hurtado 
case, — Hurtado v. State of California, 110 U. S. 516. That was a case 
where the State of California passed a statute allowing a man to be 
‘tried for a felony without the preliminary of an indictment of the grand 
jury but merely on information, and the Supreme Court ruled that that 

o 
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did not contravene the provisions of the fourteenth amendment requir- 
ing due process of law. It stated in the course of the opinion that 
“due process of law’’ appeared to them to be the same as “the law of 
the land’”’; that this was made up, first, of existing English practices 
at the time of the settlement of this country; second, of practices 
existing in the Colonies at the time of the Declaration of Independence 
and those mentioned in the United States Constitution, and thirdly, of 
any other systems which might be devised now or might be adopted in 
the future not inconsistent with the general trend of Anglo-Saxon 
common law. And it is the last point, the third point, on which they 
adopted Judge Merrick’s dissenting opinion in preference to the opinion 
of Chief Justice Shaw in the Jones case in Massachusetts. 

I hope, therefore, Mr. Chairman, either that the minority report in 
this matter may prevail or that the whole question may be sent to one 
of the exclusively legal committees to pass upon, either Judiciary or 
Judicial Procedure. 

Mr. Wiiuiam H. Suntivan of Boston: I shall strenuously oppose 
‘ sending this measure to the Judiciary or the committee on Judicial 
Procedure. I have had some experience with the Judiciary Committee 
and they are so conservative that anything that has to do with the 
common person will meet with no sympathy. One dissenter on meas- 
ures which will appeal to the ordinary individual is all that the Judici- 
ary has done for the people in this Convention. 
Now this is not a legal question, this is a simple question and if it 

was not a simple question the committee on Bill of Rights could under- 
stand it. In 1857 one Jones was convicted of stealing $14 in a building 
and sentenced by the justice of the police court, — 1857, — and since 
that time no member of the Jones family has remonstrated and no 
unfortunate who has been committed or has come before a judge in the 
lower court has sought by ‘his friend or any friend of the common 
people to change this law. Since 1857 no outcry has been raised 
against this law. There came before the committee on Bill of Rights a 
young lawyer, who, like all young lawyers, studies the law more 
intently than the older and the better paid lawyers, and he thought 
this was a grievance, as the learned judge who has represented the 
minority said; wby, it was an anomaly, and such a thing cannot be 
allowed to exist by the young lawyer or by the theoretical lawyer, — 
not if there is a Convention sitting at the time. 

Now the learned judge who has dwelt so eloquently upon the 
anomaly, — why, he never had heard of this case himself; it was an 
harassing thought to him that such a thing could exist, and he has 
read the case carefully since this proposition appeared. Of course 
what the amendment means really'is to give more power to the 
judge in the lower court; to permit a judge in the police court or 
district court to sentence a man to State Prison. That is what it 
means. Of course such a thing appealed to the judges of the lower 
court in our committee, — three judges of the lower court on our 
committee. Notwithstanding we have learned judges on our committee 
this very learned judge wants to send it to the Judiciary, and I have 
expressed very graciously and impartially my opinion in parliamentary 
language of the committee on-the Judiciary. But notwithstanding we 
have three learned judges on our committee, be wants to send it to 
another committee. There are four dissenters to the committee’s 
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report; three are judges, the fourth is a lawyer; and giving the judges 
of the lower courts more power appeals to him because be is majestic 
enough in appearance at least to some time hope to be a judge of some 
court. 

Since 1857 there has been no hardship experienced. What does this 
law say, without any legal verbiage? This court decided that a 
statute which gives a single magistrate authority to try an offence 
punishable by imprisonment in the State Prison without presentment 
by a grand jury violates the twelfth article of the declaration of rights 
— one judge dissenting. The judge who delivered that opinion was 
Chief Justice Shaw, admittedly one of the greatest judges we have 
ever known in Massachusetts. And some of the few things he said I 
will quote very briefly, because it will appeal to everybody who is not 
a lawyer and must especially to a lawyer who is not a judge of some 
court. 

Of course it has been conceded by the learned judge who argues for 
the minority that this law of the land comes from Magna Carta, 
which was wrested from the King by the barons after a serious struggle 
and which we inherited with a few other things from the English gov- 
ernment. And notwithstanding the very persuasive phraseology of 
this amendment and its invidious misrepresentation of this phrase 
“Law of the Land” this something that we inherited was really a 
right of the common people which our learned judges on the commit- 
tee would take away, because they think the judge in the lower court 
ought to have the right to sentence a man to State Prison; it is a 
kindness to the man who comes before him that he ought not to be 
required to wait for the grand jury to pass upon his case; he ought to 
be relieved of the uncertainty and nervous tension certainly by being 
sentenced by the judge at once.’ Here is what Chief Justice Sha 
says; they would like to change this: d 

The right of individual citizens to be secure from an open and public accusation 
of crime, and from the trouble, expense and anxiety of a public trial, before a probable 
cause is established by the presentment and indictment of a grand jury, in case of high 
offences, is justly regarded as one of the securities of the innocent against hasty, 
malicious and oppressive prosecution, and as one of the ancient immunities and 
privileges of English liberty. Jones v. Robbins, 8 Gray, 329, 344. 

Is there any man here other than a judge who would care to take that 
right away from the ordinary man, the man who is apt to be accused 
of crime?’ Some of the dissenters say: “ Why, I believe I would rather 
go before a judge in the lower court for sentence.” Well, perhaps he 
has been more complaisant and more of a toady to the judge in the 
lower court than is usually the case, or perhaps has been better ac- 
quainted with the judge in the lower court. But if they will read the 
ease Commonwealth v. Harris, — and it happened very shortly: after 
this case, — they will find that a man named Harris went before the 
judge in the lower court whom he knew and he asked to be so sen- 
tenced by him. But the judge, whose power to sentence was so limited 
as to be unable to punish him sufficiently, said: “I am going to hold 
you for the grand jury.” The prisoner said: “I refuse to go before 
the grand jury and I desire that you sentence me; you have got 
jurisdiction here.’ The judge probably did not dare to give him the 
limit, — it was like the case of one of these automobile owners. The 
judge said: “I am not going to take the responsibility, I am going to 
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send you before the grand jury.” He said: “I won’t go.” He was 
ordered to give bonds to appear before the grand jury and Superior 
Court where the punishment would be greater. He refused. He went 
to jail and served out his time for contempt rather than take his 
chance before the grand jury. Afterwards the grand jury indicted 
him and he was punished as he deserved. 
Now you see.if the judges can get this change in the law, if they 

can take jurisdiction over manslaughter by owners of automobiles, 
what a fine time some of the owners of automobiles would have. If 
one of them exercised a wise discretion in running over a man in the 
proper jurisdiction, why, he will go before his friend who is a judge 
and that is the last you will hear of his escapade., He will be fined. 
It is a very fine thing to talk of sending this to a legal committee, but 
while there were men on the committee on Bill of Rights who were 
not lawyers there were some pretty good lawyers on that committee. 
They may not make as big fees as other men in this community, but 
from my knowledge of them for twenty-five years there are just as 
able lawyers on that committee as there are in this Convention. A 
man with twenty-five years’ practice knows the good lawyers and 
knows some law. The other men on that committee who were not 
lawyers know better the highest law of all, and that is the law of the 
human heart. They did not have to read this case, but they know 
just what it means. Only one question was asked the one witness 
who came before us, and, knowing the law of the human heart which 
is higher than the law of the land, or the law of man, they are against 
this proposition and are the majority of that committee. There is 
nothing intricate, nothing that ought to be changed. It is something 
that was not heard of till this one legal, enthusiastic and delightful 
young man appeared and gave a most learned address, but his learned 
address did not conceal the real object, — to do away witb the grand 
jury. The Constitution says every man has a right to be tried by his 
peers. This proposition really is taking away the right of trial by jury 
and it is not necessary to send it to any committee on the Judiciary. 
Of course I know what they would do with it. There is no necessity 
to send it before that committee. No man here could be elected if he 
could not understand this proposition. It is a proposition to give the 
judge in the lower court a right to send away to State Prison a man who 
comes before him for an offence, — to extend their jurisdiction by 
this law. And I say no further appeal is necessary to have this Con- 
vention dispose of it properly. : 

Testimony by the Accused, 

Article XII of Part the First of the Constitution is as follows: 

Art. XII. No subject shall be held to answer for any crimes or offence, until 
the same is fully and plainly, substantially and formally, described to him; or be com- 
elled to accuse, or furnish evidence against himself [A]. And every subject shall 

have a right to produce all proofs that may be favorable to him; to meet the witnesses 
against him face to face, and to be fully heard in his defence by himself, or his counsel, 
at his election. And no subject shall be arrested, imprisoned, despoiled, or deprived 
of his property, immunities, or privileges, put out of the protection of the law, exiled, 
or deprived of his life, liberty, or estate, but by the judgment of his peers, or the law 
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of the land. And the Legislature shall not make any law that shall subject any 
person to a capital or infamous punishment, excepting for the government of the army 
and navy, without trial by jury. 

Mr. Robert Walcott of Cambridge presented a resolution (No. 70) providing 
for an amendment inserting at [A] the words: 

; but his failure to testify may be considered by the court and jury and may be 
made the subject of comment by counsel. 

The committee on Bill of Rights reported that the resolution ought nor to 
be adopted (Mr. Walcott, dissenting). 

The resolution was considered by the Committee of the Whole Wednesday, 
July 25, 1917, and was rejected by the Convention the following day. 

THE DEBATE. 

Mr. Watcott of Cambridge: This is a resolution that I feel a 
great deal more interest in than I did in the last one, since I intro- 
duced it myself. This has to do with a rather more serious anomaly, 
it seems to me, in the administration of the criminal law in this 
Commonwealth. Here again Massachusetts provides a practice not 
required of it by the Constitution of the United States. Formerly, of 
course, it was the custom in ancient British times not to permit a 
defendant in a criminal case either to testify in his own favor or to be 
forced to testify against himself. This was the result of a still earlier 
practice in which under the Star Chamber proceedings a witness was 
foreed under’ penalty of torture to testify whether he wished to or not. 
The procedure as brought over to the Colonies here and, as existing 
at the time the State Constitution was framed, did not permit a 
defendant in a criminal case to testify even if he wished to, and such 
was the case in all the other States. As Professor James B. Thayer 
points out in his “Preliminary Sketch on the Law of Evidence,” the 
change came first as a result not of any popular clamor for the peo- 
ple’s rights but rather at the suggestion of an enlightened jurist in the 
State of Maine, Chief Justice Appleton, who in 1860 put through a 
statute in that State permitting the defendant in a criminal case to 
testify in his own behalf. That statute was copied and adopted in this 
State in 1866. Thereby the anomaly was created that the defendant 
could testify in his own behalf but he could not be made to testify 
in behalf of the State against himself, which was neither common 
sense nor ancient English practice. That it was not common sense is, 
so far as I know, the opinion of all the men who have thought upon 
this subject as judges in court, certainly with the dozen or more 
judges with whom I have spoken in the Supreme Judicial Court, the 

' Superior Court and the municipal courts in this Commonwealth, and! 
of various district attorneys whose letters I presented before the- 
committee on Bill of Rights. It is also the opinion of the text-book: 
writers with absolute unanimity, — Professor Wigmore in particular, 
Professor Roscoe Pound of the Harvard Law School, Mr. Field, 
formerly Assistant Attorney-General of this Commonwealth, now 
instructor in constitutional law at the Boston University Law School, 
and such eminent practitioners at our bar, amongst others, as Mr. 
Moorfield Storey, Mr. Robert M. Morse and a score of others. Several 
judges of our court are on record in lectures which they gave at the 
Boston University Law School at one time or another as favoring 
this as a forward step necessary to the prompter administration of the 
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criminal law. It has been strongly advocated by President Taft. In 
Twining v. State of New Jersey, 211 U.S. 78, it is declared that in the 
14th amendment binding on the States due process of law does not in- 
clude exemption of an accused from compulsory self incrimination. 
Now what then is the objection to the change proposed? The objec- 

tions that I have heard are two: First, that.it is unnecessary, because 
a jury of intelligence will now take into consideration the fact that the 
defendant does not take the stand as leading to the inference that if 
he were guiltless he would have no objection to doing so. But the 
answer to that objection, it seems to me, is this: The jury at present 
do in an underhand way what they ought to be encouraged to do and 
allowed to do as a matter of right and common sense, and the result 
of their carrying on the practice contrary to law is that it makes the 
charge of the judge ridiculous when he has to charge the jury, if so 
requested by counsel, that the failure of a defendant to take the stand 
shall cause no inference unfavorable to the defendant in the minds of the 
jury. 

The other objection is, as I understand my able neighbor on the 
floor of this Convention who was the principal opponent of this meas- 
ure in our committee, that if this rule were adopted more defendants 
might be convicted. But the rule of law would be unchanged, that a 
man has to be shown to be guilty beyond a reasonable doubt in order 
to be convicted, and it does not seem to me that that objection should 
hold. 

There are several advantages in adopting this wise rule. One is 
pointed out wittily by Mr. Arthur Train, formerly assistant United 
States District Attorney in New York, in his book “The Criminal” 
and another book “Crime and the Camorra,’ namely, that it will 
tend to mitigate the rigors of the “thirty-third degree” as applied to 
prisoners. Now we hope that in this neighborhood we may be free 
from that, but there are always suggestions, — we read in the news- 
papers that we are not, — and I presume from time to time at places 
within this Commonwealth the thirty-third degree is given the pris- 
oners. And why is it: given by the police? It is given, as Mr. Train 
says, because it is impossible to question a defendant in open court 
with all the privileges of being protected by his counsel and the judge; 
consequently the police feel that in order to get a conviction in cases 
where they think circumstantial evidence alone may not suffice, they 
must extract if possible an admission from the defendant to some 
police officer which they will endeavor to get by the court on the 
theory that it was not given with the hope of reward or fear of punish- 
ment and so will be admissible in open court through the mouth of a 
police sergeant or detective, in which case it can be introduced. In 
-other words, it seems to me, Mr. Chairman and gentlemen, that this is 
a measure in favor of suffering humanity and relieving them from the 
difficulty and troubles of the thirty-third degree, as well as being a 
measure based upon common sense and the better administration of 
criminal law in the courts. I hope very much that it will prevail, as it 
did in Ohio, where this measure was recommended unanimously by the 
Judiciary Committee to its Constitutional Convention of 1912; this 
was one of the forty-two measures submitted by the Ohio Convention 
to the people; it was one of the thirty-four measures adopted by the 
people of the forty-two that were submitted, and it was the sixth of 
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those measures in receiving the largest possible popular vote, being 
earried by 150,000. Accordingly, I submitted it to this Convention, 
being sure that it was a matter not devoid of merit, and I sincerely 
hope it will receive careful consideration and not be hurried out of the 
consideration of this committee by the brilliant and passionate elo- 
quence which I think I may consider myself likely to receive, seeing 
the signs of action from this very heavily gunned warship on my right 
hand in this division. 

Mr. Lomasney of Boston: This is Massachusetts, and we are 
making laws for Massachusetts, and any one who tries to change the 
Constitution of Massachusetts should give sound, sensible reasons. 
What they did in Obio is not a reason for changing our Constitution. 
What a few text-book writers say, is no reason for changing our Con- 
stitution. What has Massachusetts suffered by this law? What 
number of individuals in Massachusetts have suffered? That is the 
question to be presented here. It is a well established principle in this 
Commonwealth that it is better that ninety-nine guilty men should 
escape than that one innocent man should suffer. The gentleman who 
is a judge tells you how easy it is now to convict men. A man is 
arrested, the police take him in custody, they bar him from his friends 
and if he makes statements they take them down in shorthand and 
use them against him. 

Mr.-Chairman, are we not tired now of paying bills for our prisons? 
Are they not filled to overflowing? Is not the question now how to 
keep men out of jail rather than how to put them in jail? Why, Mr. 
Chairman, they want you to treat prisoners in jail as if they were 
guests staying in a hotel. They say: “We must treat them as human 
beings;” and we do treat them pretty well now. But, in my opinion, 
liberty and property are being held too lightly in this Commonwealth 
to-day. No man’s liberty is as safe as it was years ago, neither is a 
man’s property; and you must have the same respect for one as 
you do for the other. The fathers of the Commonwealth made the 
Constitution at a time when liberty meant something, and liberty for 
all was secured when they made liberty for the individual sacred. 

Now, sir, what will this permit? You will have a prisoner at the 
bar, if this amendment is passed, perhaps as innocent as any one possibly 
could be, sent away by a sharp and unscrupulous attorney. He no 
longer is to be tried by the evidence but he is to be tried by the 
comment of counsel. What has brought about this change? What 
prisoners have got away because of the laxity of the present law? 
What cases can you cite where gross injustice has been done to the 
public by the present law? Why, sir, what does the judge do now? 
He instructs the jury that the fact that the prisoner has not taken the 
stand shall not be considered against him. And suppose, as he says, 
that a juryman does violate the instructions of the court, which is 
against his oath of office; the minute he starts to communicate that as’ 
a reason openly in the jury room before the other men, he is reminded 
of bis Honor’s instruction and he must stop giving that as a reason 
for conviction and let it guide only his own vote. He cannot openly 
communicate that reason to the other jurymen. I submit, Mr. Chair-. 
man, before you strike at this fundamental right you should have 
overwhelming evidence that public necessity requires it. The views of 
a few judges should not:be considered. Men should realize that this 
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is a strange world. You, I, every one of us, do not know the day that 
circumstances may be such that we may have to answer to a criminal 
charge, and we would want the fairest trial that any human being can 
have, and what we would want for ourselves we want to guarantee and 
give to others. 

Mr. Chairman, I make no charges against the police, but a police 
officer is a police officer all the time. I have known a police officer to 
take the stand and commit perjury and I have seen*bis brother officer: 
go on the stand and refuse to corroborate him because he knew that 
he was telling a lie. If the second had corroborated the first where 
would the poor individual have been? A man arrested for crime in 
these days, when some police officers stop at nothing to convict, has 
a hard time to get away if there is any cause at all to suspect him 
guilty. The district attorney of Suffolk County (Mr. Pelletier) is a 
member of this committee, and he frankly told the committee that 
they can convict nearly everybody they want to now. Then why this 
demand from the judge here for more victims? Why this demand to 
send more human beings into dungeons? Why, Mr. Chairman, is this 
demand made when our taxes are increasing yearly by thousands of 
dollars, when we to-day in Suffolk County are paying money for pro- 
bation services on a scale that would astonish you, — with men walking 
around, finding out this and that about other men and holding them- 
selves in office thereby? We should realize also that we have to pay 
pensions for prison officers to hold men; and now he wants us to fill 
the jails with more victims. I believe, Mr. Chairman, that no man is 
guilty until the jury returns a verdict against him. In other words, 
every man is innocent until he is proven guilty, and we should treat 
him as such. But to-day many say, — and they unfortunately, to my 
mind, say it too often, — “Why, if this man had not been guilty the 
police would not have brought him here.” But they forget that the 
police often bring a man in and then hate to see him get away, no 
matter how innocent he may be. 

I submit, Mr. Chairman, that this is bad legislation. It is not the 
kind of legislation we expect in these progressive days. It is going 
backward instead of forward. And any man who will read the Bill of 
Rights will recognize that the men who drew that document realized 
the fact that they had to deal with this situation carefully; and they 
did. The opinion of Roscoe Pound and the other men mentioned here 
does not justify us in changing a Constitution which has stood the test 
of time. Ohio can give us no points on sound law. I submit, Mr. 
Chairman, that we should not allow a man to be sent away by any 
such practice. If a man is guilty they have opportunity enough to 
convict him now. Do not change the Constitution for judges and 
theorists. Do not make it easy to send any more human beings away 
unless they are convicted by the law as it now stands. 

Mr. Watcortr: I sincerely hope the subject will receive a little more 
discussion than two statements, one in favor and one against. There 
are several ex-Attorneys-General in this Convention, an ex-United 
States District Attorney and a great many judges past and present, 
and a number of lawyers, and I trust that this question will receive 
some discussion from the floor. Of course it is not the intention that 
this resolution shall railroad people to jail; that is only the comment, 
it seems to me, of an over-excited passion of sympathy. There is a 



TESTIMONY BY THE ACCUSED. 379 

class of people who sometimes, unfortunately, have to come within the 
jurisdiction of criminal law. There are cases, — and everybody knows 
it, — where people have escaped who the general sense of the com- 
munity believes were guilty, because there was no way to fairly com- 
ment on their failure to take the stand. The people in the south- 
eastern part of the Commonwealth well know a murder trial where the 
defendant was acquitted and nine people out of ten then and now con- 
sider her guilty. 

Mr. Frenca of Randolph: I rose a moment ago, sir, not to add to 
the argument upon the merits of this question, but to say that I 
understood my learned friend, the delegate from Cambridge (Mr. 
Walcott), to assert at the beginning of his remarks that there is a 
variance between the Federal law and the law of Massachusetts in 
this respect. If he made that statement he clearly was wrong, because 
I have before me both statutes, that of the United States and of 
Massachusetts, and the substance of each is precisely the same. The 
statute of the United States referring to the matter embodied in the 
resolution is as follows: 

In the trial of all indictments, complaints and other proceedings against persons 
charged with the commission of crime the person so charged shall at his own request 
but not otherwise be a competent witness, and his failure to make such request shall 
not create any presumption against him. 

And in decisions of the courts of the United States it has been held 
that that statute means, as the statute of Massachusetts means, that 
the United States Attorney shall not, in the course of his argument, 
comment upon the silence of the defendant, either directly or in- 
directly; and there are numerous decisions by the highest court in the 
land as well as by the subordinate Federal courts which sustain that 
proposition as absolutely settled law. 

Now, sir, I have had the honor, and the unique and perhaps unenvi- 
able experience, of having been a public prosecutor both in the State 
courts and in the Federal Court. I confess that when I first began 
the duties of those responsible offices, — or rather when I first began 
the duties of prosecutor in the State courts, — I was inclined to the 
opinion expressed by my friend,,the delegate from Cambridge (Mr. 
Walcott). But the more experience I had and the more cases I tried, 
the more I felt that these provisions were a protection sometimes 
needed by an individual charged with crime. Of course a protection to 
a guilty man is not of much consequence, but I am satisfied, sir, that 
it not only is a protection, though rarely, to the guilty man, but also 
in many cases is a protection to the innocent man, — the man without 
the education or the intelligence to withstand the examination of coun- 
sel for the government and the man who, though absolutely innocent 
of the crime for which he is being tried, has unfortunately a record of 
the crimes of which he may have repented which, if he took the stand, 
could be made known to the jury and would seriously and improperly 
prejudice his chances of a fair trial in that particular case. Therefore 
I hope, sir, that this resolution will not pass. 

Mr. Sawyer of Ware: The author of this resolution makes.a bid for 
further discussion upon it, but I do not see why the discussion should 
continue. The final word has been said by the gentleman in charge of 
the report on this resolution. I want to say, Mr. Chairman, that if 
the various groups of people in this State shall find a spokesman to 
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champion their cause and their right with the same ability, with the 
same logic and the same understanding of their problems, as that with 
which the gentleman in charge of the majority report on this resolution 
has set before you the mind of the poor and of the immigrant and the 
others who would suffer by this resolution, why, then we need not fear 
that our debates here are going to compare unfavorably with the debates 
in 1820 and 1853. 

Rules of Evidence. 

Mr. George W. Kelley of Rockland presented the following resolution (No. 
189): 

Resolved, That it is expedient to amend the Constihation by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 

In all jury or non-jury trials, civil or equitable, in all courts of this Commonwealth, 
whether in the nature of contract, tort, or otherwise, — direct or circumstantial 
evidence which is material to the cause in issue, shall ’be sufficient for the consid- 
eration and verdict or judgment of the jury or court which hears the case; and any 
existing law or precedent antagonistic to this section is hereby annulled. 

The committee on Judicial Procedure reported that the resolution ought 
Not to be adopted. 

It was considered by the Convention Tuesday, July 23, 1918; and it was 
rejected the same day. 

Mr. Keniry of Rockland: I desire to state that this resolution, 
while it bears my name, is no child of mine. Had it been I would 
have made a different sort of clothing for it, so that one could tell 
whether it was walking backward or forward. I have no relation to 
it and am in no way the sponsor for it. 

Mr. Lummus of Lynn: May I ask the gentleman from Rockland 
if he does not admit even the putative paternity of it? 

Mr. Keuuey: I admit nothing, except that the secretary informed 
the father that it could be presented only by a delegate of good and 
regular standing, — and I presented it. 

Mr. McMaster of Bridgewater: I desire to say that when this 
resolution came before the committee on Judicial Procedure I inquired 
of my friend the learned justice who sits on my right (Mr. Kelley) 
as to its paternity, and he then denied the paternity, whereupon I 
stated to the committee that the learned justice so denied paternity, 
and the distinguished chairman of our committee, the gentleman from 
Wellesley (Mr. Pillsbury) stated that he had known the learned justice . 
for some fifty odd years and he was very glad to learn that this pro- 
posal was no child of his. 
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VI. 

CHALLENGE OF JUDGE AND JURORS. 

Article XII of Part the First of the Constitution reads as follows: — 

Arr. XII. No subject shall be held to answer for any crimes or offence, until 
the same is fully and plainly, substantially and formally, described to him; or be com- 
pelled to accuse, or furnish evidence against himself. And every subject shall have a 
right to produce all proofs that may be favorable to him; to meet the witnesses 
against him face to face, and to be fully heard in his defence by himself, or his counsel, 
at his election. And no subject shall be arrested, imprisoned, despoiled, or deprived 
of his property, immunities, or privileges, put out of the protection of the law, exiled, 
or deprived of his life, liberty or estate; but by [A] the judgment of his peers, or the 
law of the land, 

And the Legislature shall not make any law that shall subject any person to a capi- 
tal or infamous punishment, excepting for the government of the army and navy, 
without trial by jury. 

Mr. Louis Swig of Taunton presented a resolution (No. 29) providing for an 
amendment striking out, at [A], the words ‘‘the judgment of his peers, or the law 
of the land”, and inserting in place thereof the words: — 

the law of the land or by the judgment of an impartial, disinterested, unbiased, and 
unprejudiced judge and jury, and to this end the parties for cause ‘shall have the 
right to challenge the judge and jury or either of them. The Legislature shall estab- 
lish reasonable rules, regulations, orders, laws and statutes regulating the exercise of 
this right to challenge. 

The committee on Judicial Procedure reported that the resolution ought Not 
to be adopted; and it was rejected in the Committee of the Whole Wednesday, 
July 25, 1917, by a vote of 33 to 130. 

THE DEBATE. 

Mr. Swie of Taunton: It is with considerable fear and trepidation 
that I rise to discuss this measure, in view of,the contempt expressed 
for judges of the district courts by my good friend from Boston (Mr. 
William H. Sullivan), but possibly he will have some sympathy with 
me, because I, too, in the measure that I am now going to advocate, 

. have in mind some way of remedying defects so far as they pertain 
to the judicial administration of affairs in this Commonwealth. And 
following the example of the chairman of the committee on Bill of 
Rights I, too, am going to read what I have to say, for fear that it 
may happen that in this present debate and argument I may say 
something concerning some of the judges which perhaps would be 
better left unsaid, because I have a considerable respect for the judici- 
ary of Massachusetts. The measure that I have presented for the con- 
sideration of the Convention is numbered 29, but there is also another 
numbered 28. One pertains to the criminal side of the court, and the 
other pertains to the civil side of the court. All that I ask in my 

.Tesolution, if you will read it with me on page two of No. 29, is to add 
a provision. The article reads: 

And no subject shall be arrested, imprisoned, despoiled, or deprived of his prop- 
erty, immunities, or privileges, put out of the protection of the law, exiled, or deprived 
of his life, liberty or estate; but by the law of the land — 
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And here is the new part that I propose adding: 
or by the judgment of an impartial, disinterested, unbiased, and unprejudiced judge 
and jury, and to this end the parties for cause shall have the right to challenge the 
judge and jury or either of them. The Legislature shall establish reasonable rules, 
regulations, orders, laws and statutes regulating the exercise of this right to challenge. 

The whole endeavor-of human society from time immemorial has 
been to secure for the individual an even-handed justice, so that the 
weak and the strong, the rich and the poor, the high and the low, may 
stand with equal favor before the blind Goddess of Justice. There 
was a time when individuals engaged in combat in order to secure 
justice, and from this crude beginning grew our courts. I dare say 
in those early days when it was proposed that the system of combat 
was not in keeping with the times, there were then, as there are now, 
men who held up their hands in holy horror at the suggestion of a 
change whereby a more complete justice might be had. What I seek 
to-day is to place into the fundamental law of our grand old Com- 
monwealth, rich in its traditions of judicial progress, provisions which 
will insure to its inhabitants, so far as present human failings will 
allow, the guarantees of justice, so that our judicial system may con- 
tinue to stand in the forefront and continue to blaze the way toward 
the goal of even-handed justice. Our forefathers realized, as we realize, 
that unless there can be an impartial administration of the laws, there 
can be no security for the people, and that anarchy and chaos follow 
in the wake of injustice. So, with that in mind, our forefathers, in 
the preamble of our Constitution, stated that: 

It is the duty of the people, therefore, in framing a Constitution of government, to 
provide for an equitable mode of making laws, as well as for an impartial interpreta- 
tion, and a faithful execution of them; that every man may find his security in them. 

I am asking you to give effect to this sound principle. 
There is not a member of this Convention who will not say with 

me that a person coming into court is entitled to a trial by a fair, 
impartial and disinterested jury. Then why not put into our Con- 
stitution what we say we are entitled to as a matter of right, namely, 
that there may be a trial by a fair, disinterested and impartial jury? 
It is as fundamental and essential to have our guarantees of a fair and 
impartial jury written into our Constitution, the instrument which is 
the bulwark of our rights, and the ever-living compact between us, as 
it is to recite any other right that is inherent in the people. Put in 
the Constitution what most people think is in it. Put in the Consti- 
tution what is in the Constitution of most every State in the Union, 
the right to have a trial before an impartial jury; and if we are to 
have that right, then we also should write into the Constitution the 

means of enforcing that right, namely, the challenge. The challenge 
of jurors is merely a legislative grant in this State, depending entirely 
on the grace and favor of the Legislature. We should not be beholden 
to any one for that safeguard of justice. 

Mr. Chairman, I feel quite confident that were my resolution to 
stop right here, there would not be a voice raised in objection, as we 
now are accustomed to a challenge of juries, and the bugbear of 
novelty does not exist to scare away the timid. But my resolution. 
goes further; it provides that there may be a challenge of the judge 
as well as of the juror; and here comes the rub. Let us pause for the 
moment and consider the resolution calmly and dispassionately. Let 
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us be fair with one another. Let us get away from hidebound prec- 
edents, simply because they are precedents. Let us not be deaf to 
reason, through’ affection for an institution or for the individuals 
making up that institution. Let us realize that none of our human 
institutions is so perfect but what something can be and should be 
done to make it better serve mankind. I am no iconoclast. I do 
not want to tear down. I want to construct. I am no long-haired 
man with visions, tilting against windmills. I believe I am practical, 
and I want to discuss this matter, and hope that you will discuss this 
matter, in a practical way, so that reason, not affection, logic, not 
prejudice, judgment, not worship, should prevail. 

A judge is a man. He is no more perfect than the rest of mankind. 
He has his fads and his fancies, his theories and his notions, his 
passions and his prejudices, just as the rest of mankind. A judge is 
only a human being, trained in the law. It is a mistake to mount a 
judge on a pedestal, and throw the ermine over his shoulders and then 
fall down in supplication and worship. And when I say this, I do not 
for one moment mean to attack our judiciary, because no one here has 
any higher regard for it than I, although to be sure some of the in- 
dividuals making it up do not measure up to the high standard that 
we should like. But on the whole we have reason to be proud of our 
judges, and we should take advantage of every means that will make 
the weak among them strong. 
We are living in a day of progress. Let us be progressive in our 

judicial administration. We are not living in the day of the kerosene 
lamp, for electricity lights the torch of liberty. We are not living in 
the day of horse locomotion, for automobiles dot the highways. We 
are not living in a day of the simple life with its simple problems. 
These are the days of strenuous living and complex problems. These 
are the days of the telephone and telegraph, and the wireless, carrying 
their messages of social unrest and stirring mankind to ever increasing 
demands for justice. Our rules for the administration of justice should 
keep abreast of the times, and should be equal to the demands of the 
day. Can you say that a judge whose entire life and association has 
been in an environment that scorns the man who earns his bread by 
the sweat of his brow can give fair and impartial and disinterested 
trial in a matter that involves the intrinsic obligations of capital and 
labor? Can you say that the habits and thoughts of a lifetime can 
be cast aside at a moment, and that the biased-man can become a 
paragon of justice? Can you say that a judge on the bench loses all 
sense of kinship and that he can hear with equal favor a case in which 
some relative of his is interested? Can you say that a religious bigot, 
and there are some such on the bench, can so far forget his bigotry as 
to look with equal favor on all persons who come before him and can 
dispense justice fairly and impartially? Can you say that a man with 
a racial or color prejudice loses that prejudice the moment he robes 
himself in the gown of his office? I can go on and on and point out 
the various impulses that control judges, as well as laymen, but why 
take up the time of this Convention, when you are as well acquainted 
with these conditions as I? And in pointing this out, Mr. Chairman, 
and gentlemen of the Convention, I am not attacking our judiciary 
nor our judicial system, but showing only where a link is weak, and 
how it can be strengthened. 
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When a person comes into court voluntarily or under a summons or 
under arrest and is compelled to have his case tried before a judge 
whom he believes is biased and prejudiced against him, that person, 
if the result goes against him, rails against the courts, decries society, 
considers justice has been denied him, and becomes a malcontent. 
Give that same individual the right of challenge and let the case go 
against him and he nevertheless will readily acquiesce and lay the 
result either to the weakness of his cause or to his manner of presenting 
it. Massachusetts long has recognized this trait of human nature in 
another way, when it has allowed its people the right of petition to 
the Legislature and the right to be heard before its legislative commit- 
tees, and many and many a man who would become a troublesome 
element in the community were he denied the right to give vent to his 
feelings and ideas, remains a docile and peaceful citizen, though it 
means an annual pilgrimage to Beacon Hill to expound his theories 
whereby the world might be made better. Psychology has a marked 
influence on the human mind, and the influence on the mind of a 
litigant who will have the right to challenge should he desire it, will 
do much to allay the present suspicion of our judiciary, which is re- 
flected by the many resolutions presented to this Convention on judi- 
cial tenure. 

Judges, like other officials, hold office in the nature of a public trust, 
and should be accountable to the people. There should be some way 
by which the people can show to a judge their knowledge of his bias, 
and by means of the challenge preserve to themselves their right to a 
fair trial. A judge can go his way now and no matter how autocratic, 
or bigoted, or prejudiced, or biased, or interested he is, there is no way, 
upon cause being shown, of removing him from the trial of a cause. 
Mr. Chairman, I believe that a judge should be independent and that 
every safeguard should be thrown about him, so that his independence 
may not be weakened or assailed, so that he can sit on the bench and 
look every man in the eye without fear or favor, so that he can be his 
own lord and master, subject to no control but his own conscience and 
the wisdom with which the Almighty may have endowed him. And 
were I for one moment to believe that to challenge a judge would 
impair his independence, then I would not be here to-day advocating 
this resolution. But the challenge will not impair a judge’s independ- 
ence. On the other hand, it will strengthen it, because the just and 
independent judge never will be chalienged, and his freedom from 
challenge will be an incentive to continued clear thinking and right 
doing. 

Ts it any more essential to have a disinterested jury than a disinter- 
ested judge? Let us not deceive ourselves by saying juries decide the 
facets and judges pass only on the law. In theory this is so in jury 
trials, but, led on by the subtle charge of the judge, rarely, if ever, does. 
a jury bring in a verdict that is not forecasted by the words of the 
court. A judge, not only by what he says, but by the manner in 
which he says it, controls the deliberations of a jury, and any practical 
lawyer will tell you that the favor of the court is more than balf the 
battle won. It is as essential, yes, more so, that the learned man 
sitting on the bench, with an eloquent tongue, and with the last word 
to the jury, should be fair and disinterested, as it is to have the jury’ 
panel made up of disinterested men. ‘And to-day, Mr. Chairman, 
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with the equity courts being widely used, and matters of gravest 
importance being heard by judges without juries, it has become more 
necessary than ever to have trials by disinterested judges. Only 
recently in a decision of our Supreme Judicial Court it called attention 
to the conduct of a certain judge as “substituting the preference of 
man for a rule of law.” It may bé argued that the Superior Court 
is not a court established by the Constitution and therefore nothing 
should be said in the Constitution concerning the right of challenge, 
but to my mind, all the more necessary is it to incorporate in our 
organic law the provision of the right of challenge, so that no matter 
what court or courts may be established by the Legislature, there 
should be the protection of the right of challenge of judges. I 
am not suggesting a brand new idea. Would that I had the brain to 
conceive an idea that is so conducive to human justice! 

The right to challenge prevails to-day in many States, in one form or 
another. Some speak of it as a “challenge of the judge,” others speak 
of it as “exception to the judge,” while others speak of it as the “ dis- 
qualifications of a judge;” all, however, no matter what term they 
apply, provide the opportunity for securing a fair judge by challenge 
or change of venue. And this right of challenge is not given by sage- 
brush States but by States that are numbered among the leaders in 
legal jurisprudence, among them being Alabama, Colorado, Connect- 
icut, Oregon, New York, New Jersey, Lowa, Missouri, Florida, Georgia, 
Indiana, and many others, even including Porto Rico, the code of which 
was devised by our foremost legal thinkers. Nor is the practice con- 
fined to State courts alone. It is a right in the Federal courts and is 
provided for in Chapter 231, Section 21, Statutes of 1912. If there are 
any who feel that the right to challenge a judge is an attack on our 
judiciary, let them remember that the courts of the United States 
contain men as honorable, as capable, and as sensitive as our Massa- 
chusetts judiciary, and that it was that noble citizen, that peerless 
judge, that brilliant statesman and that honorable President, William 
Howard Taft, who by his signature made it the law in the Federal 
courts. I would ask your permission to read what the provision is in 
the United States Court. 

Section 21 of the Judicial Code of the United States, in force 
January 21, 1912, reads: 

Whenever a party to any action or proceeding civil or criminal, shall make and file 
an affidavit that the judge before whom the action or proceeding is to be tried or 
heard has a personal bias or prejudice either against him or in favor of any opposite 
party to the suit, such judge shall proceed no further therein, but another judge 
shall be designated in the manner prescribed in the section last preceding. 

And then follows the method whereby that might be done. 
It will be argued that the rule that prevails in other States and in 

the Federal courts is statutory. This is true, because the challenge 
of judges has come into use only within recent years and since the 
States adopted their Constitutions, but whatever the reasons controlling 
in other States, we are here to set forth in our Constitution certain 
rights inherent to the people, and I say that here and now is the 
time and the place to give to the people the right to challenge both 
judge and jurors. It is for the Constitution to give the right and for 
the Legislature to establish the rules and regulations under which the 

_ right may be enforced. And so long as our proposed amendments are 
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to be submitted to the people, the opportunity exists for ascertaining 
the public will on a matter that means a striking change in our judicial 
procedure. Were the Legislature alone to grant such privilege, there 
would be no way of knowing whether it is the popular will. 

I will here beg your indulgence a moment to read a letter that I 
received from the member of Congress who introduced the Federal 
legislation: 

Hous or REPRESENTATIVES, 

Wasuineton, D.C., July 9, 1917.! 

Mr. Lours Swie, Taunton, Mass. : 

My Dear Str: — I am in receipt of your letter. I am the author of the provision 
in the Federal Statute authorizing a challenge of judges in both criminal and civil 
cause. It was so emasculated before I could secure its passage that I am much dis- 
satisfied with it as it nowis. As I originally introduced the amendment it was in sub- 
stance as follows: j 7 J 

_ Whenever a party to any action shall file his affidavit stating that he does not be- 
lieve he can have a fair and impartial trial before the judge (naming him) on account 
of his bias and prejudice, another judge shall be called to try the cause; but one change 
of judges shall be taken by each side in the cause, it matters not how many parties 
there are to the controversy. : 

I advocated this in the interest of fair trial. The provision was copied as originally 
introduced from the Indiana statute. As adopted it requires the party filing the afi- 
davit to prove the judge is biased or prejudiced, an almost impossibility. No man 
in any cause in my opinion should be required to have his cause tried before a judge 
whom he believes holds bias or prejudice against him or before whom he believes he 
cannot have a fair or impartial trial. 

That was the principle that actuated Congress, and that was the 
principle that actuated William Howard Taft when he permitted this 
law to become the law of the Federal courts. 

I sincerely hope, Mr. Chairman, that the gentlemen of this Con- 
vention will give this matter the attention it deserves and not be 
prejudiced because the committee has brought in an unfavorable 
report, because it.is a well-known fact, as Judge Kavanaugh of Chicago 
in a Chautauqua address at Taunton the other evening said, that it is 
the lawyers and the judges who have stood in the way of every judicial 
reform that ever has been proposed in this country, and I hope that 
the lawyers in this Convention will not interpose any objection to this 
resolution. 

In conclusion, I just merely want to quote what Rufus Choate said 
in the Convention of 1853 in speaking of the judiciary. He said: 

A judge must be a man, not merely upright, not merely honest and well-inten- 
tioned, — this, of course, — but a man who will not respect persons and judgment 

he shall know nothing about the parties, everything about the case. He shall 
do everything for justice, nothing for himself, nothing for his friend, nothing for his 
patron, and nothing for his sovereign. 

I echo that sentiment, Mr. Chairman, with all the fervor there is in 
me, and what I propose here to-day is to make sure that the sort of a 
judge of whom the eloquent Choate spoke is the sort of a judge who 
will sit on every case. 

Mr. Wiiuram H. Sunnivan of Boston: Mr. Chairman, I rise to a 
guestion of personal privilege. 

The CHatrMaNn: The gentleman will state his question of personal 
privilege. 

Mr. Sutitvan: The gentleman who has just taken his seat (Mr. 
Swig) after a most eloquent speech said that I expressed contempt for 
the judges of the lower court. If I did it was most unfortunate, but 
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I am perfectly certain I did not. I have the greatest affection for the 
judges whom I know in the lower court, and that has been increased 
rather than diminished by my experience on the committee on Bill of 
Rights, where three judges of the lower court sat, and I will add that 
my admiration and confidence and affection for the judges of the 
lower court has been increased by the able speech of the gentleman 
who has just taken his seat. My relations with the judges of all the 
courts for a period of almost twenty-five years have been most pleas- 
ant, and only one judge ever has discriminated against me for any 
reason. Out of probably seventy judges before whom I have come 
there are only five in whom I have not had absolute confidence, for 
whom [ have not great admiration and large affection. My experience 
at the bar has been a very pleasant one, and my conduct here is not 
actuated by any grievance against any judge or lack of confidence 
in the judiciary. The thought I meant to convey to this Convention 
was that while I respected the judges of the lower court and the 
judges of all courts, after years of experience I have much greater con- 
fidence in the jury. 

Mr. Frencu of Randolph: It becomes my duty to explain very 
briefly, on behalf of the committee on Judicial Procedure, the reasons 
which actuated them in reporting adversely against this proposition. 
I do not know how generally it is known here that this is, in effect, an 
appeal from an adverse decision of the Legislature at its last session 
upon a petition introduced by the gentleman from Taunton (Mr. 
Swig). The first reason known, and the fundamental reason, which 
induced the committee on Judicial Procedure to report adversely upon 
this resolution was that it was not within the domain of the organic 
law. It is perfectly clear to the committee that if this resolution should 
be presented anywhere. it should be presented to the Legislature, which 
has full power to deal with it as it sees fit. A distinguished writer 
upon civic affairs has said that “our whole political system rests on the 
distinction between constitutional and other law. The former are the 

‘sound principles laid down by the people in its ultimate sovereignty; 
the latter are regulations made by its representatives within the limits 
of their authority, and the courts can hold unauthorized and void an 
act which exceeds those limits.” 

The idea embodied in this resolution, Mr. Chairman, has no proto- 
type in the Constitution of the United States nor of any State in the 
Union. Some of the States, it is true, as has been suggested by the 
delegate from Taunton (Mr. Swig), have undertaken, in one form or 
another, to make secure to the people the right to be tried by an 
impartial judge as well as by an impartial jury; but so far as the 
Commonwealth of Massachusetts is concerned I am one of those who 
believe, and the committee on Judicial Procedure with their wide 
combined experience believe, that the hope contained in the assertion 
of the framers of the Constitution, that it is the right of every citizen 
to be tried by judges as free, independent and impartial as the lot of 
humanity will permit, here, at least, has been realized. In a long 
experience at the bar of this Commonwealth I never have known a 
case to be opened before a judge whom I believed entertained bias or 
prejudice against either party to the suit. If that evil exists it exists 
to so limited an extent that I believe it most unwise to attempt to put 
into the fundamental law that which does not belong there, and which, 
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if it did, would protect merely against an evil which is of so rare occur- 
rence and already is so wisely guarded against that it would not be 
proper or fitting to embody it in the Constitution of this Common- 
wealth. 

Mr. Swie: I should like to ask the gentleman if he did not find it 
necessary, only very recently, to take advantage of a similar provision 
in the Federal law. 

Mr. Frencu: I assumed, a that that question might be asked me. 
My answer is “yes” and “no.” The provision in the Federal law is 
quite different from the mutate suggested by the delegate from Taun- 
ton. One reason why I now am opposing the resolution of the gentle- 
man from Taunton is that I did take advantage of the Federal statute 
which was at my hand, in the supposed interest of my client, but I 
became satisfied that it was absolutely a futile thing. Under circum- 
stances where I believed that the rights of my client were prejudiced 
I found at my hand not a constitutional provision of the United States 
but a statute, a weapon that I might use, and which under the stress 
of the moment and implicitly believing that I was justified in using it 
I did use. It created an unpleasant situation and did my client no 
good. But even at that time I said to myself that if I had been a 
member of the Congress that enacted that law I should have voted 
against it upon principle. 

Mr. Swie: Mr. Chairman, the only objection that has been voiced 
by the gentleman from Randolph is that a provision such as J pro- 
posed is not germane to the organic law, and that it should lie simply 
and solely with the Legislature. I wonder whether the gentleman 
from Randolph has read our own Declaration of Rights, wherein prac- 
tically the same language is used, only in a different particular. I call 
his attention to section 29, page 15, as printed in. the small booklet 
which has been handed to every member of this Convention. 

It is the right of every citizen to be tried by judges as free, impartial, and inde- 
pendent as the lot of humanity will admit. It is, therefore, not only the best policy, 
but for the security of the rights of the people, and of every citizen, that the judges 
of the Supreme Judicial Court shall hold their offices as long as they behave them- 
selves well. 

Our forefathers evidently thought that that principle should be in- 
corporated in the organic law, in order that the judges of the Supreme 
Judicial Court might hold their offices during good behavior. Now, 
therefore, if it was an inherent right to be mentioned in the organic 
law in order that the judges might hold their job during good be- 
havior, why is it not inherent for the organic law to give the right to 
the people for all times to have a fair and impartial trial? 
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Mr. Charles R. Johnson of Worcester presented the following resolution 
(No. 49): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined article of amendment: 

ARTICLE OF AMENDMENT, 

[A] In all trials by jury in civil causes the agreement of [B] a less [C] number than 
the whole number of the jurors shall be sufficient to authorize a verdict. 

The committee on the Judiciary reported that the resolution ought por to be 
adopted. 

The Convention, sitting as a Committee of the Whole, took up the considera- 
tion of the subject Thursday, July 26, 1917. ‘ 

Mr. Charles F. Dutch of Winchester moved that the resolution be amended 
as follows: 

By inserting, at [A], the words ‘‘The General Court may provide that”’; by striking 
out the article ‘‘a”’,.at [B]; and by striking out the word ‘‘number’’, at [C]. 

These amendments were rejected and the resolution was rejected by the 
Convention Friday, July 27, 1917. 

THE DEBATE. 

Mr. Jounson of Worcester: This matter is one of three as to juries. 
No. 49, one which I presented, which, as you will see by your docket, 
simply is a permissive measure authorizing the Legislature if, in its 
wisdom, it sees fit to provide for non-unanimous verdicts, to fix any 
number less than twelve. It might be eleven or ten or nine. I do not 
suppose any one ever would expect less than nine. The two others 
provide, one of them for five-sixths and the other for three-quarters. 
I have nothing to do with those. I am not opposed to them but I 
simply speak for the measure which I have introduced. 

In the ,year 1898, beg a member of the House, I introduced a 
similar measure as a legislative provision. It was said then by some 
good lawyers that they thought that would require constitutional 
amendment and that it could not be done by the Legislature without 
constitutional provision. But it takes a good deal to get an amend- 
ment to the Constitution through by the large vote of both Houses 
and taking it two years, so I dropped the matter and have waited 
until this time, and, being a member of the Convention, which if it 
saw fit could introduce a matter which could be voted upon early, I 
thought it well to introduce that measure again. 

It simply is permissive, authorizing the Legislature to provide for 
something less than a unanimous verdict of a jury. There has been 

a good deal of unrest of late years in reference to the matter of juries. 
‘Cases have been hung up. Cases have been tried at great expense, a 
long time spent, and the jury disagreed. Perhaps one or two persons 
would “hang,” as the saying is, in the jury. 

It is said, to be sure, that all verdicts are to a degree compromise 
verdicts, but there would be less of them if there were provisions ° 
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for nine, ten or eleven jurors agreeing. I believe it is not uncom- 
mon for the juries, when they are out and find that they do not 
agree, and there is quite a large majority one way and they cannot 
change the others, to sit down and play cards until they tire them out; 
if they cannot tire them out then they eventually decide to disagree. 
Now, that has been done in a great many cases. I can refer to one 
specific instance which came to my knowledge, —a great case. That 
was the case of Tilton versus Beecher, back in the middle seventies. 
The trial began about Christmas in 1874 and ended in the latter part 
of June 1875. The ablest lawyers in New York and, of the country 
were enlisted, — Mr. Evarts, Mr. Shearman, Judge Fullerton and six 
or eight other very able men. More than six months were exhausted 
in that trial, and I do not know how much money was spent, only to 
result in a disagreement of nine to three. That is only one. That 
is a great case. But here in our Commonwealth you see enough 
of it. There are men who always are trying to get a disagreement, 
who try a case simply for a disagreement. If they get only one man 
that is enough. If such a provision as this were passed it would 
remedy one of the great defects, I think, of the law. 

Some other States have tried this. They are mostly western States, 
the Dakotas, Nevada, Colorado, I think, and several other western 
States, and two southern States. Utah is one of the western States, 
and I remember North Carolina, and I think Mississippi, of the south- 
ern States. I think about ten or twelve have this provision. So far 
as I know there has been no changing back to the old system. I had 
a list which I furnished the committee on the Judiciary, furnished me 
by the commission for getting information for the Convention, on this 
subject. J have not got it back yet, and I can tell you simply the 
result, — that there are about ten or twelve States in the western part 
of the country, and a few southern States, that have adopted it; and 
so far as appeared by the record and the information collected by the 
commission, they never have changed back again. 

Some have thought that this might be prejudicial to the inter- 
ests of landed or corporate bodies. I do not think it would be. I 
think that now, where they have a good case and can get it through, 
they would do much better if they had this provision than to have 
the tort cases and other cases of like character hung up, and then 
have to be settled by paying something out of their treasury. I think 
that a poor man would be benefited also. If there should happen to be 
ona jury a representative or two of other interests, why, if the great 
majority of the jury saw fit to vote for him, after hours of discussion, 
he would get the benefit. 

I see nothing in this matter but what is right and wiae 3 is in favor 
absolutely of progress and of the despatch of business, — not of hold- 
ing up matters and causing them to be tried over and over again. I 
think it is in the interest of good government and of the despatch of 
business. If you turn this matter around, if we had no provision for a 
unanimous verdict now and it was brought into this Convention, how 
many do you suppose would vote for that? I think very few indeed. 
Therefore I submit to you, with confidence in the stand I have taken, 
with confidence in the merits of the case, that this measure should be 
advanced to another hearing, put on the docket, and that it should be 
given its chance before the people. I thank you for listening. 
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Mr. Burns of Pittsfield: The gentleman from Worcester who has 
just taken his seat is entirely correct when he says that this is a con- 
stitutional matter. Let me read you a quotation from Thompson 
and Merriam on Juries, which has been quoted with approval by the 
highest tribunals of several of our States: 
When a Constitution preserves the right of trial by jury inviolate, the Legislature 

cannot change the number of jurors either in civil or criminal causes. 

The gentleman has stated that all he proposes to do or contemplates 
by this resolution is to give the Legislature authority to provide that 
the number of jurors who may bring in a verdict may be less than 
‘twelve. I think, sir, that what I have just read to you is an answer 
to that proposition. Permit me also to read Article XV of the Decla- 
ration of Rights: 

In all controversies concerning property, and in all suits between two or more per- 
sons, except in cases in which it has heretofore been otherways used and practiced, 
the parties have a right to trial by jury; and this method of procedure shall be held 
sacred, unless, in causes arising on the high seas, and such as relate to mariners’ 
wages, the Legislature shall hereafter find it necessary to alter it. 

You will see, Mr. Chairman, that our forefathers provided that in 
just two cases the Legislature was given authority to alter it. There- 
fore, as I said at the outset, the gentleman is right when he says 
that this is a constitutional question. From the eleventh century the 
terms “jury” and “trial by jury” have meant twelve disinterested, 
unbiased, impartial and honest men. Let me also read to you the 
definition of a jury given by the Supreme Court of one of our States: 

The term “jury’’ as used in the Constitution means twelve competent men, disin- 
terested and impartial, not of kin nor personal dependents of either of the parties, 
having their homes within the jurisdictional limits of the court, drawn and elected 
by officers free from all bias in favor of or against either party, duly empaneled and 
sworn to render a true verdict according to the law and the evidence. 

What we would have, Mr. Chairman, if this resolution were adopted 
and approved by the people, would be a continuous running to each 
session of the Legislature by parties interested in having the number 
of jurors who might bring in a verdict any number below the number 
of twelve; and courts, lawyers and litigants would be unable to tell 
from one day to the next, if their cases were on the docket, whether 
they were to have a trial by a jury of twelve men, all of whom were 
to bring in a verdict, or a jury of twelve men, ten of whom, nine of 
whom, eight of whom, as the case might be, might bring in a verdict. 

Your committee on the Judiciary, while it approached with some 
difidence the subject found in the several measures following this 
resolution, and some of the members of our committee reserved their 
rights on those propositions, was unanimously of the opinion that this 
resolution ought not to pass. In short, that it is so phrased that it 

_ would be, to use a legal expression, or it ought to be, void for uncer- 
tainty; and that if anything of that kind was going to become a part 
of our constitutional law it ought to be definitely stated whether the 
number of jurors less than twelve who could bring in a verdict should 
be five-sixths, two-thirds, or three-fourths, as the case might be and 
as the people might approve. 

Therefore, Mr. Chairman, we are of the opinion that this is not a 
proper resolution to be adopted by this Convention, that it never 
would be approved by the people, and that it does not preserve the 
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rights of trial -by jury inviolate, and that it would permit the Legis- 
lature to change the number of jurors, which is contrary to law and 
contrary to all precedent. 

Mr. Jonunson: There are a number of truisms stated by the gentle- 
man from Pittsfield (Mr, Burns) as to what constitutes a jury, and 
that jurors and jury are recognized by the Constitution. That of 
course is true or we should not be here on this question. I have no 
pride of opinion. I am entirely willing that the other measures, or 
any change provided in the other two, shall be adopted rather than 
mine. But I thought in presenting it, in drawing it, that this was so 
simple that it would leave to the Legislature the right. We are not 
a legislative body; we are a constitutional body, and I thought myself 
that a Constitutional Convention was not the Convention, or not the 
authority, to provide the number. It seemed to me that the General 
Court in its wisdom was that body. 

Now, I desire to make one other suggestion, and that has been 
made before and by higher authorities, — that this is the last human 
institution where unanimity is provided for anywhere. You have 
your selectmen deciding by a majority, you have your Legislature 
deciding by a majority, you have Congress deciding by a majority; 
and any decision, any veto, either of a Governor or of the President, 
may be overridden by a two-thirds vote. So that the jury is the very 
last institution where unanimity is required. 

There is a great deal that might be said of the history of juries and 
how this matter came about; how, tracing it down to the trial by blood, 
and the trial by fire, and the other ways in which they used it, they 
came finally to the system of juries. In some countries they have 
the arrangement that it shall not be a unanimous jury. That it is the 
last, — in civilization, the last, — institution where unanimity is re- 
quired. Great matters have been decided by majority vote only. 
The battle of Marathon was decided by a majority of one, — that 
early council of generals, in one of the greatest instances. Simply by 
a majority of one did they decide that that battle should be fought, 
and. its result was most precious to the human race. JI think we can 
leave this matter safely to the Great and General Court to provide 
in its wisdom some number, — to agree upon some number less than 
the total number. 

Mr. Pre.uetier of Boston: I rise not in the hope that I can illumi- 
nate this subject at all, rather out of a matter of personal pride, in 
that I should like to be recorded as favoring the proposed amendment. 
I think it is one of the most important measures that has come before 
this body. I think it stands the test that has been mentioned here in 
argument so often: Is there any public demand for such a change? 
I say there is. I say that any man who has been about the courts 
for a few years will know that there is nothing which brings more dis- 
gust to the human heart and soul, or to litigants, than the news that 
one man has held up a verdict. It does not correspond to our sense of 
justice or of fairness that one man should be able to hold up eleven 
and to put the litigant to further and greater expense. This is no new 
idea. It has been well tried and long tried in various States of this 
country, and the record is a good one. Wherever there has been this 
provision there has beén no attempt to change it back to the old 
system we have here of a unanimous vote. I understand that this is 
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simply permissive, that it does not say what the vote shall be, but it 
leaves it in a way that the Legislature may say whether it shall be 
unanimous, a majority, or some certain portion. It leaves the question 
open; and I predict that if the question is left open that the commit- 
tee of the Legislature which has a bill relating to this next year will 
have one of the most largely attended meetings of that session. The 
people are interested. 

It is a strange thing that the one man hold-up happens in a majority 
of the total cases, in my opinion, in personal injury cases. That ought 
not to be so, because when a man is injured his whole family knows it, 
his earning capacity is perhaps impaired. He goes back home and says: 
“Eleven men felt that I should have got a verdict but one man said, 
No.” 

I believe it will tend to uphold respect for our courts, to hold the 
courts in our judicial system in greater respect, and I do hope that it 
will pass. I know that the gentleman who spoke first (Mr. Johnson) 
says that if there is any little defect in phraseology he gladly will 
agree to an amendment, so that no doubt should be left in the mind on 
that score. 

Mr. Creep of Boston: Through the Chair I should like to ask the 
gentleman who has just spoken a question. Would he favor the 
Legislature reducing juries in criminal trials from a unanimous vote to 
a less number? 

Mr. Pe.tetier: I would not, Mr. Chairman, I would not; but I 
understand this applies only to civil matters, it does not touch the 
criminal side. 

Mr. Sanrorp Bartzs of Boston: I had not intended to speak on this 
particular amendment because the amendment which immediately fol- 
lows, No. 203, is the only amendment which I have introduced into 
this Convention and I particularly anticipated making a speech on 
that amendment. The discussion, however, has taken a general turn, 
and inasmuch as these are all kindred matters I rise to give what 
arguments I have in favor of No. 203 at this time. If it should be 
deemed wise in the mind of this committee to recommend this amend- 
ment suggested by the gentleman from Worcester (Mr. Johnson) I 
would have no particular objection to that. J think it must be ap- 
parent, however, as is put forward by the gentleman from Pittsfield 
(Mr. Burns), that it would be better in the interest of stability to have 
written into the Constitution what proportion of the jury should agree. 
Therefore my amendment has followed almost identically the amend- 
ment adopted in the Minnesota Constitution and says that five-sixths 
of a jury in civil cases may agree on a verdict. 
Now certain things in this discussion, Mr. Chairman, have been 

assumed. The first assumption is that this is a constitutional matter, 
and we do not need to speculate on that. The second proposition that 
I want to bring to your attention to-day is that this does not violate 
the provisions of the United States Constitution. That has been de- 
cided in Mazwell v. Dow, 176 U. S. 594, so that any questions which 
might have been raised by the learned gentleman from Pittsfield that 
this is a matter which has come down to us from Magna Carta and 
that the unanimity of the jury system is something holy and tradi- 
tional and one of our constitutional rights have no effect whatever. We 
start to-day to discuss this matter as a new proposition. If we were 
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laying down a provision to-day, would we insist that twelve men, a 
butcher, a baker, a lawyer, and a clergyman and whatnot, should not 
render a verdict, — and the word “verdict”? means a true saying, — 
should not render a true saying unless every man on that panel abso- 
lutely agreed? Why, Mr. Chairman, the proposition is almost ridicu- 
lous on the face of it. While we have pulled along and obtained 
unanimous verdicts we have obtained them oftentimes, I fear, at the 
sacrifice of the opinion of some member on the panel. 
Now somebody may say that I have not had any experience with 

juries, and there may be something in that. I have spent about the 
last six years attending to legislative duties and if I had tried as many 
cases as-some of my colleagues have I could not have served the State 
with fidelity. But I am discussing this proposition, Mr. Chairman, 
from the academic and historic point of view. I had the honor to be 
appointed on a committee of the Massachusetts Bar Association by 
Judge Sheldon with Mr. Thomas W. Proctor and Mr. John E. Hanni- 
gan of Boston to look into this proposition. We tried to sound the 
members of the bar of Massachusetts to see what ideas they had 
about it. But after all, Mr. Chairman, the lawyers have very small 
concern in this proposition; this is a matter which concerns the 
litigant primarily. This is a matter which concerns the man who takes 
all his property and all his fortune and lays it for determination before 
a jury of his peers. And I say to you, following out the statement 
made by the gentleman from Worcester (Mr. Johnson), that it is 
unfortunate in the extreme that that individual should be obliged to 
secure an unanimity of opinion of those men when it is not required 
in any other walk of life. Why, we have elected a President of these 
United States, if I am not mistaken, by one vote in the electoral col- 
lege. Frequently we hear of decisions, — one was quoted here only 
yesterday, of our own Supreme Judicial Court, which was a four 
to three decision. If we required that every decision of our Supreme 
Judicial Court should be unanimous we either would have to stultify 
our judges or else get no decision at all. And we have in our Supreme 
Court of the United States instances where on the same matter the 
first time it was submitted the decision was eight to one one way and 
later on when the same matter was again submitted the decision was 
eight to one the other way, and the one man who reserved his rights 
to write a dissenting opinion the first time changed his mind and 
wrote a dissenting opinion when the court decided his way. 

So we have this in committees of arbitration; so we have it in 
school-committees and so we have it in the Legislature. With some 
of the other members of this Convention I was present at the session of 
1914 in the Legislature and saw matters decided differently from day 
to day because of the temporary absence of one member. A vote 
which was taken one day would be rescinded or reconsidered the next 
day. The provision for unanimity is traditional and nothing else, and 
I think to-day, Mr. Chairman, we ought to examine this question in 
the light of common sense, in the light of efficiency, if you please, in 
the light of the rights of the ordinary litigant to secure substantial jus-_ 
tice and substantial justice speedily. 

The opponents of this proposition will say that the facts and figures 
of the courts do not bear out the suggestion that there is any demand 
for the change in the law. They will stand on the fact that there is a 



VERDICTS OF JURIES. 395 

very small proportion of disagreements recorded. Well, Mr. Chair- 
man, there are disagreements recorded, and when those disagreements 
are recorded somebody suffers; somebody is obliged to hire a lawyer 
again, somebody is obliged to pile up the expense and the county is put 
to additional expense by reason of that disagreement. But that is not 
the only situation that might arise. A great many juries are prac- 
tically forced into a verdict which they do not believe in. You may 
say that is a fair way of arriving at a compromise. That may be so, 
Mr. Chairman, but it is not the true reflection of the opinion of the 
men who sit on that jury. Under our present system it is possible 
that one man by reason of corrupt influences, — which is somewhat 
rare, — by reason of his friendship and interest in one or the other of 
the parties, or by reason of a certain turn of mind which he has which 
is absolutely contrary to the established facts, may hold up the entire 
eleven. And ‘I submit that is a proposition absolutely foreign to 
democracy. That is a thing which we as common-sense men to-day, 
considering for the first time, ought not to tolerate. 
Now it is not to be applied in criminal cases. All the traditional 

arguments that are brought apply almost entirely to the criminal case. 
We throw certain safeguards around the criminal, one of which we 
retained here yesterday, to the effect that he might stand mute when 
accused. Other safeguards are,thrown around him and one of them 
is that the State shall convince twelve men unanimously that he is 
guilty of a crime before he is punished. That is a proper and a neces- 
sary and a wise safeguard, but that safeguard does not exist in a civil 
ease where one’s rights are balanced against another, where the scales 
of justice should be held between one man and another and the ques- 
tion of the man’s punishment by the State is not at stake. Therefore 
we approach this matter not in the light of tradition, not in the light 
of sentiment, but in the light of common sense. 
Now what have other countries and what have other States in this 

country done in this proposition? You will be surprised, Mr. Chair- 
man, when [I tell you that of the civilized countries of this world the 
United States and England are the only two in which the unanimous 
verdict of a jury is required; that even in the United States there 
are upwards of fourteen States where by constitutional and statutory 
provisions unanimity in jury trials is not required. In France the 
jury system was introduced in 1771 and requires the two-thirds vote 
for a verdict. In Italy and Germany a majority is sufficient. In 
Austria eight of the twelve agree. An interesting provision applies in 
British India, where, after deliberation, if six of the jury are united 
and the judge agrees with them they render a verdict. The States in 
this country where less than an unanimous opinion is required are as 

- follows: Arizona, California, Colorado, Idaho, Kentucky, Louisiana, 
Montana, Minnesota, Missouri, Nevada, South Dakota, Utah, Wash- 
ington and Wyoming. 

This matter, in addition to having been enacted into statute in a 
number of cases, has been considered recently by the bar committees 
of various States and by investigating commissions in various States. 
I hold in my hand the report of the Bar Association of San Francisco 
made in 1910, and in their second recommendation they recommend 
reducing the number of jurors from twelve to seven, six to be com- 
petent to render a verdict: 
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Such a reduction in the number of jurors by an amendment of our State Consti- 
tution (the report continues) would not violate any provision of the United States 
Constitution. 

It seems that the sacred number of twelve has for its main foundation the fact 
that the number of the apostles and the original number of the Jewish tribes was 
twelve. 

The advantage of reducing the number of jurors in a saving of time and expense 
is too obvious to need any elaboration. A reduction in the number of jurors and a ver- 
dict of less than all was advocated by Mr. Van Dyke, afterwards a a Justin of our Su- 
preme Court, in the Constitutional Convention of 1879. 

That is the recommendation of the lawyers themselves in California. 
In Colorado the agitation was maintained for some time for a 

majority verdict by the well-known judge of the juvenile court of 
Denver, Judge Lindsey. After the court there had passed on it they 
decided that the statute was unconstitutional and made an amend- 
ment to the Constitution necessary. 

I am sorry that I have not to lay before you, Mr. Chairman, certain 
letters I received from the States in which this matter is being agi- 
tated. I hope that the clerk of the committee on the Judiciary to 
whom I handed these papers ‘will read them to you before this debate 
is closed. I do not accuse the committee of secreting my evidence or 
anything of that kind, but I understand that several of the members 
of that committee are favorable to this five-sixths proposition and in 
support of it I hope they will read to you the statement from the 
judge of the Court of Common Pleas in Ohio, who outlines the work- 
ings of the five-sixths majority provision which obtains in Ohio, which 
was put into effect in the Constitutional Convention recently held in 
that State. I also submitted to the committee, Mr. Chairman, state- 
ments from a man in New York who stated that all of the three bar 
associations in New York favored majority verdicts in civil cases for 
the purpose of preventing corruption and retrials and undue influence 
on juries. 

Now, Mr. Chairman, looking at the matter from the standpoint 
of contemporary history we are forced to the conclusion that a great 
many enlightened and up-to-date communities have seen the absurd- 
ity of retaining this relic of tradition in the jury system. Looking at 
it from the academic point of view, Mr. Chairman, we see that there 
is not another walk of life where unanimity of opinion can be obtained 
and is required to be obtained. And I am going to simply ask this 
Committee of the Whole, assuring them that I have no particular 
interest in this proposition beyond the fact that I have studied on it 
for four or five years in the Legislature, to simply use their own com- 
mon sense in this proposition, and ask themselves whether, treating 
this matter as a new matter, it is not wiser and better all round to 
provide for a common-sense provision. 

Mr. Stoneman of Boston: I am one of the members of the commit- 
tee on the Judiciary who has reserved his rights to dissent from the 
majority report on one of these resolutions. I am not in favor of 
document No. 49, for the reason that the delegate from Pittsfield 
(Mr. Burns) has so well stated this morning. That document is ex- 
tremely vague and does not furnish sufficient basis for a change of 
our jury system. I do favor No. 203, upon which the gentleman from 
Boston in the first division (Mr. Sanford Bates) just now spoke. 

The origin of our jury system, which required unanimity of jury 

‘ 
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verdicts, came in the early days of English history, when the English 
wrested from the barons and from the Crown the right of trial by jury 
and the right to “due process of law.’’ Those conditions no longer 
apply, in modern history and in our present day. We no longer have 
an arbitrary power that governs us, as they did in those days in Eng- 
land. To-day we have a government “of the people, for the people 
and by the people,’ and that additional safeguard of unanimity. of 
jury verdicts which was deemed necessary and essential in those days, 
is no longer necessary to-day. 

I do not speak of criminal cases, but I do speak of civil cases. I 
have tried cases in the courts of this Commonwealth for nineteen 
years, and, as the learned district attorney from Suffolk County (Mr. 
Pelletier) has so well said this morning, nothing is so great a disap- 
pointment, nothing embitters a litigant and the parties and counsel 
in courts so much as the going through with an important trial in- 
volving civil questions, and to find at the end of a long, tedious and 
expensive litigation that one man out of the twelve has hung up the 
jury. And generally when a jury is so hung up by one man there is a 
reason for it, and that reason generally is either ignorance or corrup- 
tion, and in most cases it is corruption. 
A few years ago, Mr. Chairman, I tried a case against one of the 

public service corporations in this city. It was a very important case, 
and a very eminent lawyer, who is now a delegate in this Convention, 
represented that corporation. The case was well tried. It took us a 
long time to try it. The jury retired and deliberated for thirty-six 
hours and then brought in a disagreement. The judge who presided 
was so interested in that case that he informally polled the jury, and 
it was found that that jury practically stood eleven to one, and that 
the twelfth man would not yield to argument, would not discuss the 
evidence, and would do absolutely nothing except to vote the way he 
did upon the first ballot. That was a disastrous experience in my 
own practice, and I have no doubt that every lawyer who has prac- 
ticed in the courts of this Commonwealth has met with similar, if not 
worse, experiences. 
Unanimous verdicts of juries, when they do not bring forth disagree- 

ment, bring forth what is even worse than disagreement, and that is 
a@ compromise verdict, which does not represent in any sense the true 
feeling nor the true opinion of all of the jurors. You all know of cases 
where when one man, for whose interest it is to hold up the jury, or 
“hang up” a jury, says to the rest of them: “I will stay here all 
night, and I will not yield from my position,” some of the rest of the 
‘men get tired; some have wives and children at home, some have ill- 
nesses at home, and, rather than sacrifice their own convenience and 
comfort, which they cannot do in all cases, they have to yield, and 
yield to that one man, who may be either ignorant or corrupt, but, 
at any rate, is not the man who represents what justice should be upon 
that verdict. Then you get a compromise verdict, which is not the 
verdict that the jury ordinarily would render. 

Some time ago a case was tried in our courts in Suffolk County 
where the plaintiff sued on two promissory notes, each for $1,000. 
The defence to both of them was forgery, and the only logical verdict 
that the jury could render was either a verdict for the plaintiff in the 
sum of $2,000 and interest, or a verdict for the defendant. The jury 

, 
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was out for a long time and brought in a verdict of $1,000. Forgery 
was the defence on both notes, both notes given at the same time, by 
the same party to the same party; and then they compromised upon 
a verdict for the plaintiff for the sum of $1,000. 

In a great many personal injury cases there is precisely the same 
situation. A plaintiff injured by a public service corporation has a 
meritorious case. The question of liability is doubtful, but if the lia- 
bility is fixed that plaintiff should have a substantial verdict, a verdict 
that should be commensurate with the injury that he has sustained, if 
there is liability. The jury goes out. One man or possibly two men 
on the jury are favoring the defendant, and they come in with a ridicu- 
lously low verdict, which does not represent in any degree, and does 
not compensate for, the injury which the plaintiff has suffered. 

Mr. Chairman, as has been said by the gentleman from Boston (Mr. 
Sanford Bates), in no other human institution to-day does unanimity 
prevail. In this very Convention, which is about to change the funda- 
mental laws, the organic laws, of our Commonwealth, could we do any- 
thing, could we enact any proposition, could we make any progress of 
any kind, if we required unanimity? Could the Supreme Court of the 
United States, could the Supreme Judicial Court of our own Common- 
wealth, do any business or render any decision, whenever a division 
of opinion came about, if the unanimity rule prevailed? In corpora- 
tions millions of dollars are voted away by directors without the rule 
of unanimity. In all walks of life the majority rules, and in all walks 
of life the majority rule seems to be sufficient. Suppose two litigants 
want to settle their differences out of court, and they refer their differ- 
ences to an arbitration committee of three. No unanimity is required 
in those cases, and why, Mr. Chairman, should it be required in cases 
of juries, where they are thrown together from all walks of life and 
unanimity is less apt to prevail under those conditions than when 
you select your own tribunal? 

Mr. Suua of Dalton: The last speaker has called the attention of 
the committee to the fact that when this matter came up before the 
committee on the Judiciary there were several of the members who 
reserved their rights. In the first instance I was one of those members. 
The arguments of my friend on the left (Mr. Sanford Bates) and of 
the gentleman who has last spoken (Mr. Stoneman) had a great deal 
of weight with me when they spoke before the Judiciary committee. 
It seemed to me that the majority rule, which was observed in our 
affairs of government, would apply also to our jury system, but when 
you come to analyze it you very likely will note that this is not so. 
Years and years of experience have shown us very clearly that the 
majority rule in government is preferable, and the more we see of it 
the more we are convinced of that. But years and years of experience 
with the jury system have shown us that it is quite satisfactory and 
the more we see of it the more we recognize its beauty and its strength, 
and the more we see in it the wisdom of those men who fashioned it. 
It is apparent that if we are to make any change, the burden is on 
those who would make that change to convince us that there is need 
of it. They tell you that the rule of unanimity is bad in all cases, 
yet the learned gentleman from Boston (Mr. Pelletier) has told you 
that he would not change a jury in criminal cases. I ask you why? 
Does he distrust the rule in one case and trust it in another? Why 
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should he change it on the one hand and retain it on the other? If 
every man in this Convention is satisfied, and I think most of us 
are, to retain the present rule in criminal cases, why is it? Is it not 
true that we wish to get the protection of every man on that jury? 
Is this because liberty and life are more precious? Yes, indeed they 
are, but is the principle any different? Gentlemen of the Convention, 
we of the Judiciary Committee thought not. 

Tt also has been said here that there is a great deal of dissatisfaction 
found with the present system. Is that a fair statement of the case? 
They say changing conditions have brought this about. My own years 
of experience do not justify any statement in that respect but it has 
been called to my attention by older members of the bar that the 
litigant of to-day is not to be compared with the litigant of days gone 
by. In the days gone by they did not mind going out and mortgaging 
their farms and fighting to the last ditch. They do not do that any 
more. But if they were satisfied, as they were in the old days when 
they fought so bitterly, what shall we say to-day, when men approach 
litigation with so much diffidence and unconecern? 

Then they say to-day that the lawyers’ position in this: matter is 
only a small consideration. It seems to me, Mr. Chairman, that that 
is not so. Lawyers are most interested. This Convention is made up 
of a great many lawyers, who know their success in a great measure 
depends on the outcome of jury trials; not only that, but they know 
their very livelihood depends on them. If any one has a complaint to 
offer, they of all others should know it well. I have taken this up with 
some of the oldest members of the profession; men whom I have heard 
come out of trials with complaints, and I have asked them in all 
seriousness if they were ready to change the system. With very few 
exceptions I have found that they were not. The Judiciary Committee 
has given this matter a great deal of attention. It is made up of men 
of considerable experience. It has recommended that this measure 
ought not to pass. We trust, Mr. Chairman, that this Committee of 
the Whole will give this matter due consideration before changing the 
present jury system in this Commonwealth. 

Mr. Davis of Malden: I wish to call the attention of the gentleman 
from Boston in the second division (Mr. Pelletier) to the fact that one 
great State that has tried this proposition has seen fit to change it. 
The Constitution of the State of Texas provided that three-fourths of 

-a jury might render a verdict in civil cases, but it also provided that 
the Legislature might change that rule and provide for a unanimous 
verdict. After trying the system of less than a unanimous verdict for 
a time, — I do not know exactly how long, — the Legislature of Texas 
found that it did not work and it changed the rule, so that it now 
requires a unanimous verdict in civil cases; and, so far as I know, 
that rule is still in force in the State of Texas. 

As already has been said I think it is incumbent upon any one who 
proposes a change in our Constitution in this Convention to demon- 
strate clearly to us that the change which he proposes will work better 
than the present method of dealing with the same subject. He must 
show us that the method he proposes will better serve in the ad- 
ministration of the principles of justice, will better protect human 
rights. I do not believe, in this instance, that those who have spoken 
in support of this measure have sustained their position. I know that 
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the gentleman from Boston in the fourth division (Mr. Stoneman) out 
of a long experience, covering nineteen years, trying hundreds of cases, 
perhaps thousands of cases, in this Commonwealth, has selected one or 
two isolated cases in which he believes that the verdict rendered by 
the jury was not just and fair. We do not claim that the present 
system is perfect, and I do not believe that anybody would be so 
insane as to maintain that any system that is human ever can be 
perfect. But we do claim that the present system of the trial of jury 
cases is as near perfection as can be obtained. 

The gentleman from Boston in the first division (Mr. Sanford Bates) 
has called your attention to the fact that less than unanimous verdicts 
are allowed in Scotland, in many of our States, and on the continent 
of Europe. I ask you, gentlemen, if this Commonwealth is ready to 
adopt the system of jury trials that maintains on the continent of 
Europe? So far as I am familiar with them, from newspaper reports, 
they seem to be conducted primarily for the entertainment of specta- 
tors and not to do justice to the litigants. It also has been stated to 
you that litigants and not lawyers are interested in this proposed 
change. If that be true I am surprised that no single litigant who is 
not a lawyer appeared before our committee in support of these pro- 
posed amendments. 

Mr. Sanrorp Barss: I should like to ask the gentleman if it is not 
true that not only was his hearing not extensively advertised, but 
that he did not even give me notice, as the proponent of one of the 
measures, to come and be heard before the committee? 

Mr. Davis: I am not familiar with the means taken to adver- 
tise the hearing; but the hearings of the committees of this Con- 
vention have been advertised in the bulletin and advertised in the 
newspapers, and the information was easily obtainable by anybody 
who desired to be heard; and we were especially careful in our commit- 
tee to give every person who wished to be heard an opportunity to 
state his case. 

Mr. Suuitvan of Salem: I might state that I personally know of 
three instances where the gentleman in the first division (Mr. Sanford 
Bates) was sent for and could not be found. 

Mr. Sanrorp Barzs: I also personally know, Mr. Chairman, — not 
to prolong this colloquy any further, — but I know I sat for three 
days listening in the committee on the Judiciary before my matter 
was reached. 

Mr. Davis: The Hon. Edgar Aldrich, in an address before the 
Grafton County Bar Association said, in reference to this proposition 
to do away with unanimous jury verdicts: 

For myself I do not see sufficient occasion for a change. My observation is that 
‘there are, comparatively speaking, very few disagreements. Out of nearly one hun- 
dred cases, civil and criminal, which I have tried since I left the bar, I do not recall 
but three disagreements. 

This is from a man who, at the bar and on the bench, had had long 
opportunity and occasion to observe the workings of the jury system. 

Again, Mr. Chairman, they tell us that the jury is the only body 
requiring a unanimous decision, that boards of directors, city govern- 
ments and arbitrators do not require a unanimous decision. I quote 
again from the speech of the same learned Justice, where he says: 
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‘Neither do I see much force in the claim that because a majority of the judges 
may determine the law, that a majority or two-thirds of a jury of twelve shall deter- 
mine the facts. The judges have a measure for their law, they have a system, a stand- 
ard; and if the majority go wrong an intelligent profession and honest courts will cor- 
rect them and repair the system. 

A jury has no measure or standard for a decision of disputed facts. Hence, this 
great and necessary principle which requires a unanimous verdict. 

The distinction here made between unanimous verdicts and unani- 
mous decisions of the court would apply equally to decisions by other 
deliberative bodies as compared with juries. If a board of directors 
passes a vote which ought not to pass, it can change that vote at a 
subsequent meeting and correct the error. If a city government acts 
hastily and unwisely, that act, too, may be reconsidered subsequently 
and justice done. It is true that by a new trial or an appeal the liti- 
gant eventually may get justice, but that is an expensive procedure. 

You have been told the result of having a jury held up by one juror 
who may be ignorant or dishonest. I should like to have some of those 
gentlemen state to this committee how many cases they have ever 
known where such facts existed. I believe, Mr. Chairman, that in 
disagreements there are. very few cases where the jury stands one to 
eleven, or two to ten. So that in view of the small percentage of 
disagreements we have to-day, probably three or four per cent of the 
total! number of jury cases tried, the lessening in the number of dis- 
agreements would be very small. Now, there are gentlemen who want 
this committee to believe that jurors are dishonest. Would they have 
us believe that in nearly every jury in this Commonwealth there is to 
be found one man who is willing to sell himself to one of the litigants; 
who is willing to violate his oath as a juror for a bribe? I, for one, 
have a higher estimation of my fellow-men than that, and I hope that 
I never shall be compelled to think so lowly of my associates. 

Again, Mr. Chairman, the jury system from the beginning has 
afforded protection to the weak and the oppressed. It has been the 
great means by which the poor obtained justice in our courts. If we 
depart from the well established custom in our own State and author- 
ize juries to return verdicts which are less than unanimous, we are 
inserting a wedge which eventually will destroy our jury system. 
It is but the beginning on the part of those who wish us to break 
down this system, who wish eventually to do away with it entirely. 
You. have been told that several of our States already have adopted 
such measures. You will note, gentlemen, that those States are 
southern or western States, not one of which compares in any degree 
with this Commonwealth. A citizen of Massachusetts is able to 
point with pardonable pride to the workings of our judicial system. 
We have had a long line of eminent judges, who have seen to the just 
administration of law in our courts; rich and poor can obtain justice; 
and I do not believe, gentlemen, that we are going to rush to change 
that system on the demand of a few. It is true that certain writers 
on the law for years have advocated such a change. But, gentlemen, 
ordinarily a person who writes learnedly on the law is one who, having 
failed at the bar, spends the remainder of his life nursing a well 
developed grouch, and writing learnedly on subjects about which he 
has little practical knowledge. I trust, gentlemen, that the report of 
the committee on the Judiciary will be accepted by the committee 
in these cases which involve the same principle. 
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Mr. Wurprxe of Brookline: J am impressed with the fact that this 
is an exceedingly important matter which we are discussing; I think 
it deserves argument and grave consideration. As I have listened to 
what has been said I have tried to state to myself, to fix in my own 
mind, the arguments which can be made in favor of requiring a 
unanimous verdict of a jury, and I can find only one that impresses 
me, and:that is that it is a system which we have had for years, a 
system which we always have had, and we are reluctant to change. 
That is the only argument I find in favor of retaining the requiring 
of a unanimous verdict. But, on the other hand, there have been able 
and cogent arguments presented, and well presented, why a change 
should be made. I shall not attempt to repeat them because they are 
impressive enough as they have been stated, and I can hope to contrib- 
ute but little in addition to what has been said. 

There is one thought, however, which perhaps has not been ex- 
pressed. Litigation to-day is exceedingly expensive, — expensive not 
alone to the litigant but expensive to the Commonwealth; and per- 
sonally I have had an experience similar,— and more than one 
indeed, — to that of the gentleman who sits at my left (Mr. Stone- 
man). Only a few years ago, for six or seven weeks we tried diligently , 
a difficult and important case, only to find at the end that there was 
one man who had made up his mind very early in the trial and who 
sat disputing with his eleven associates for some thirty-six hours, until 
they were discharged. When we are late at court we are reminded by 
the judges that a session of court is held at an expense to the county 
of $300 a day; you can figure how much it costs the county to have 
you ten minutes late. You can figure six weeks at $300 a day and 
see what that trial costs the county, and then also what another trial 
would cost the litigant. Why, what better judgment would you get 
by having the decision of twelve men than if you had had a majority 
of the jury? I fail to see. 

Furthermore, although such things seldom happen, it is known that 
such things as tampering with the jury occur; and if that is attempted 
it is much easier to reach one man, who can tie up a jury just as 
effectively, as far as the plaintiff is concerned, as if he could have a 
verdict declared in favor of the defendant. It is an aid to the wealthy 
litigant, the man with the longest pocketbook, the wealthy defendant, 
the wealthy corporation defendant, because everything that goes for 
uncertainty, everything that goes for delay, everything that goes for 
expense, makes in favor of that defendant, and makes it unfair for 
that plaintiff. You are removing an incubus on litigation and in favor 
of those of slenderer means. As it stands now every advantage is in 
favor of the wealthy. And you are reducing the cost of litigation, 
because cases ought to be heard once for all, and one decision, after a 
long trial, ought to be enough to settle the controversy. 

Once more, one other consideration; it affects the willingness of 
gentlemen to serve upon a jury. If they can be tied up, as they so 
frequently are, by one or two men, kept from their homes, and kept in 
narrow, ill-ventilated and smelly quarters all night long, and perhaps 
two nights, they are reluctant to serve upon a jury. But if you make 
it possible for a majority of intelligent men to determine an issue, 
determine it once for all, and determine it shortly, as they would in 
almost all instances, you will remove that objection, and you will get 
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the better class of men willing to serve upon the jury. For these 
considerations which have been suggested to the Convention, and 
those which I have attempted to voice, I am strongly in favor of some 
measure which will permit the Legislature to enact legislation which 
will require less than the unanimous verdict of a jury: 

Mr. Dutcs of Winchester: While I personally am inclined to vote 
against each of these measures, — for I take it we are discussing both 
of these measures under document No. 49,—I am not prepared to 
speak at length in justification of that opinion, except I will say this: 
That I won my first jury case only because one man out of the twelve 
held up and insisted on serious consideration of the matter for some 
three hours and won the entire jury to his view, so that my client, who 
in that case was a poor client and could not afford another trial and 
could not afford to lose, was protected by the unanimous rule. 

What I arise to speak on is this, — a possible confusion here between 
these two measures, and the point is made by the closing remarks of 
the distinguished gentleman from Brookline who just spoke for the 
poor litigants (Mr. Whipple). We had first of all No. 49 presented; 
then we had those who have favored chiefly this measure saying that 
they preferred the second one, No. 203, and criticizing each of them 
for not being in proper shape. 
Now it strikes me that if we are to tackle this matter at all it ought 

to be No. 49 properly amended; that No. 203 is decidedly objection- 
able as being statutory in character. It goes into details; it tells 
when the stop-watch shall be put on the jury; it specifies twelve 
hours rather than eleven or thirteen. Nobody has shown why twelve’ - 
hours should be selected rather than four or five or six as is provided 
in the west, but presumably twelve is better than five or six, because 
I am told in some western States, where there is a five or six hour rule, 
they take one ballot and if there is a disagreement they proceed to 
play some little card game until the time has expired, and then they 
report in and they do not spend the intervening time trying to get 
serious consideration to the case. But nothing has been shown why we 
should write into the Constitution an absolute detail fixing this at 
twelve hours rather than eleven hours or fifteen hours. I submit we 
ought to put in here only what is proper in an organic law and if we 
are to make any change whatsoever it should be in line with the 
change suggested, namely, that the Legislature is authorized to provide 
that a lesser number than the wHole may bring in a verdict. And to 
that effect I move the following amendment: 

Insert at the beginning of line 4 the words “The General Court may provide 
that”; strike out the article “a”’, in line 4, at the end; and strike out where it first 
appears, in line 5, the word Sane” Haste) that the article of amendment will read: 

ARTICLE OF AMENDMENT. 

The General Court may provide that in all trials by jury in civil causes the agree- 
aay of less than the whole number of the jurors shall be sufficient to authorize a 
verdict, 

Mr..McAnarney of Quincy: It occurs to me, Mr. Chairman, that 
there may be danger of this committee losing sight of the real and 
controlling reason why in our law to-day we require a unanimous ver- 
dict of our juries. How many of you gentlemen have thought it over 
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’ and are prepared to say that you know why a unanimous verdict is 
required? What reason has my learned friend on my right from Brook- 
line (Mr. Whipple) or the gentleman in the first division (Mr. Sanford 
Bates), who have assailed this provision of our law, given to you why 
the law exists? Out of the wealth of their knowledge and experience 
they assign only one reason, and that is its antiquity. And yet, sir, 
there is not a lawyer who has had a broad experience in the trial 
courts of this Commonwealth but knows that is not the true reason. 
The real reason, the true reason, the reason is, it is there for the pro- 
tection of the poor and humble as well as the wealthy and the power- 
ful, for all parties who may come before our courts. 

When I sue my fellow-man what do I do? I invoke the courts of 
this Commonwealth. I take him from his daily occupation. I com- 
pel him to employ a lawyer, I compel him to go out and get witnesses, 
I bring him before the court. In the exercise of my legal right under 
the law I have a right to do all this. What does the law then say to 
me in the protection of that man’s rights? ‘Mr. McAnarney, before 
you take one dollar of that man’s money you must go before twelve 
honest, true men of your county and show to those men, satisfy them 
by the fair preponderance of proof, that you are entitled under the 
law to take his hard-earned dollars out of his pocket and put them into 
yours. When you do that you will be entitled to a verdict in your 
favor, but unless you do that you will not be entitled to such a verdict.” 

What does the court say to those twelve men? It says to them: 
“Gentlemen, before you return your verdict for either of these con- 
testants,”’ — for the plaintiff, if you will, if we are to try this question 
on the basis of a tort case, — “for the plaintiff, if you will, — you 
should be satisfied, each of you, — each of you, by a fair preponder- 
ance of the proof, that the plaintiff under the law is entitled to a find- 
ing in his favor.” 

What does that mean? It puts the individual responsibility, a sol- 
emn and serious responsibility, upon each one of the jurors. Every 
one of them then takes the cause under the solemnity of his oath; 
they retire to the jury room each charged with the duty, if they agree, 
of coming into court and saying: “I have been satisfied by the evi- 
dence, by a fair preponderance of proof.’ None of them is allowed to 
shirk his duty as a juror and say: “‘ The majority of my fellows agreed 
upon this verdict and there was no good of my considering it.” The 
law says each of them must be satisfied in civil cases by a fair pre- 
ponderance of the evidence. And why does the law say that? Here 
we come to the nub, in my judgment, of the whole thing. 

The law says that because it draws together twelve men from 
different walks of life, of different training, different habits and mode of 
thinking and in approaching the solution of every problem that may 
be submitted to them, each has the benefit of the experience and views 
of all the other members. What is necessary that a just verdict should 
be returned when twelve such men meet to consider the proposition? 
It can be answered in one word, — deliberation. Fair deliberation is 
what is needed to bring in a just verdict. And, sir, if the jury know 
that they have got to agree before they can find for the plaintiff or 
defendant, what does that mean? It means deliberation. It spells 
deliberation and thoughtful consideration of the problem presented by 
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the case by each of those men, with due regard for any honest differ- 
ence of opinion which may exist between them when they retire in the 
first instance to their jury room. And is not that, sir, what you would 
want if you were on trial before a jury? Do you want cases decided 
without due and careful deliberation by each juror? The very purpose 
of unanimity is not to preserve a relic of antiquity, but it is to carry 
into the jury room that which every one of us asks, expects and ought 
to be able to receive, — calm, deliberate, thoughtful consideration by 
those who are passing upon our property rights or liberties. 

Shall you say to the jurors of this Commonwealth: “Gentlemen, you 
have not got to decide this case by sitting down calmly and thoroughly 
considering it; go out and poll it as you would a political contest and 
decide it by a majority verdict’? Or shall you say to them: “ Gentle- 
men, remembering the responsibilities of your oath approach the con- 
sideration of this question from the viewpoint of studying it thoroughly 
and carefully and then bring in your decision whichever way it may 
go”? 

It seems to me, Mr. Chairman, that is the real purpose of the law 
requiring unanimity by a jury in returning a verdict for either party, 
and not, as has been stated here, to preserve any piece of antiquity. 
Is that a wise provision of law? I leave that to the judgment of the 
committee. Does it appeal to you to be wise? I wonder which one 
of the gentlemen on this committee, if he had a case which involved 
his own home and he had worked hard to gather the money together 
which bought that home and put it into it, —I wonder which one of 
you if it were a question of whether that home should remain with 
you in your old age, or pass on to somebody else, and the question 
was before a jury, would say: “I object; I don’t want the jury to be 
obliged to be unanimous in agreeing upon a verdict; I don’t want 
that jury to be obliged to give careful, deep and thoughtful considera- 
tion and study to the question before they find that my home shall 
leave me and go to some one else.” Would you do that? Is there a 
man here who would protest and object against a jury being obliged 
to do that? Ifso, Mr. Chairman, would I be offensive if I said I think 
he belongs somewhere else? 

The burden is not a hard one that is placed upon him who brings 
litigation into court. All he is asked to do is to satisfy twelve honest 
minds that he is right, — not to a moral certainty in civil cases, only 
by reasonable preponderance of proof. 

Sir, I cannot and I will not approach the discussion of this question 
from the viewpoint of those who come here citing their personal ex- 
perience in one or two cases. It seems to me that belittles the ques- 
tion. I have had some experience in the trial of causes. My experi- 
ence as plaintiff’s attorney has been very large. I also have defended 
many causes. There are men sitting in this Convention who have 
represented corporations when I was opposing them, appearing for 
the plaintiff. And, sir, speaking now from an experience born from all 
the litigation in which I participated, in not one case would I have 
preferred to have had the cause I represented decided by a verdict of 
a majority only of the jury. I wanted in each case the jury to retire 
and think well and carefully upon the evidence. How true it is we 
frequently find when twelve men get together there are some of them, 

t 
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two or three of those men, who, by virtue of their training and busi- 
ness experience, have more knowledge of the particular subject-matter 
involved in the case than their fellows, and if a majority verdict were 
to determine the question on the first ballot it might be ten to two; 
yet when it requires a unanimous verdict those two men, honest and 
conscientious, responding to their oath of office, sit there and discuss 
with their fellows and tell them what they know of the problems 
presented by the trial, lending the weight of their judgment and ex- 
perience to their fellows. How often their fellow-jurors, profiting by 
their advice, their knowledge and experience, have reversed the first 
ballot and brought in a just and true verdict in the end. We have 
disagreements, — yes, we do; we always will have them. It makes 
no difference whether you require a unanimous verdict or eight out of 
twelve or nine out of twelve or ten out of twelve, you still will have 
your disagreements. But are those disagreements many in proportion 
to the great number of causes that are tried? Will any lawyer rise in 
this Convention and out of the wealth of his own experience tell you 
that in a large percentage of his cases tried under the system now in 
existence he has had disagreements? None will do so, because the 
contrary is true; juries have agreed and they do agree in the over- 
whelming majority of cases. 

There is another danger, and if I were to argue this proposition 
from the viewpoint of a tort lawyer I would say there was a great 
and an appalling danger to those who represent the plaintiffs in tort 
eases in less than a unanimous jury verdict. They charge here the 
possibility that men may be bribed to violate their oath of office, one 
or two men, and they may control the verdict.’ Ah, if those one or two 
men are bribed, if they are of such character they can be bought, 
how easy it would be for them to bring to bear the fruit of their 
bribery in the size of the verdict rather than on the question of liabil- 
ity, and how many wealthy corporations there are which would wel- 
come a practice, — welcome indeed with open arms a practice, — if 
those who represent them were so dishonest as that, which would 
permit them to throw the weight of their force and their corruption in 
favor of the small verdict which would mean nothing to the plaintiff. 
Many times, sir, in my personal experience at the bar, many times 
within the court-house near by this State House, have I asked the 
juries in returning verdicts where I appeared for the plaintiff, to return 
such a verdict, if they decide to render one for the plaintiff, as would be 
really one in favor of the plaintiff, and not, by bringing in too small a 
verdict, leave it so that neither counsel nor court could tell whether 
they really found in favor of plaintiff or for the defendant. What the 
plaintiff fears is a small verdict, the jury really seeking to bring in a 
verdict for the defendant. 

Mr. Chairman, this is a grave and an important subject. My 
friend on my left in the first division (Mr. Dutch) when he recited the 
experience of his first case struck the kéynote. It is important for 
the poor man as well as the rich man. You cannot treat our courts 
of justice from the standpoint of expense. You cannot measure your 
administration of justice by the dollars and cents it takes to try a case 
or what it costs the county. The county does not object. Very often, 
as my friend on my right (Mr. Whipple) has said, the judges will 
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remind parties that the county is bearing the burden. But there sits 
in this room to-day a gentleman with whom I fought a hard case not 
long ago and we tried it for a whole week and the jury returned a 
verdict of $750 for the plaintiff, and it cost Norfolk County several 
hundred dollars to try that case. -It was a unanimous verdict. The 
judge thought it was an unjust verdict and he did not hesitate to 
order a new trial, although he knew it might lead the county to an 
additional expenditure of several hundred dollars for another trial. 
So we want to strip from the consideration of this cause any such 
thought as expense to the county, because when you come to measure 
human rights by dollars and cents you are proceeding on false premises. 

__ My friend in the second division, the learned district attorney from 
Boston (Mr. Pelletier), was asked if he would extend this rule to 

criminal cases and he answered “No.” Why not? That answer gave 
the whole case away; why not? Are you less likely to get a just 
verdict in a criminal case if you have less than a unanimous finding of 
the jury than if you adhere to the established practice of having a 
unanimous finding? Is it essential in criminal causes to have a unani- 
mous finding by the jury? Do you get nearer the truth by unanimous 
verdicts of your juries in the criminal courts? Then if you get nearer 
the truth and your verdict is more apt to be a just one when so re- 
turned, if that is a sound argument for criminal causes why does it not 
carry equal weight when applied to the trial of civil causes? Is the 
property that I have worked and struggled for for years, which I hope 
to pass on to my child or to those who may be dependent on me, 
less sacred to me than a trial of a petty criminal case might be? 
It seems to me the answer the gentleman (Mr. Pelletier) made was a 
complete answer to his own argument. 

Mr. Chairman, I have taken longer than I intended, but to me, 
speaking in behalf of litigants of all kinds, I think this matter so 
important that it would be well for this committee to stand by the 
finding of the Judiciary Committee. Before I close let me, as a mem- 
ber of the Judiciary Committee, refute the suggestion made in the 
statement of the gentleman in the first division (Mr. Sanford Bates). 
After he made the statement that the hearings on this matter were 
‘not advertised I spoke with the clerk of the Judiciary Committee, 
himself a man in favor of the new proposition. I asked him as to 
whether he advertised the hearings as he was ordered by the committee, 
and he tells me he advertised them in the Boston Herald, the Boston 
Post and in a Springfield paper and also the hearings were announced 
in the bulletin. Any one of the clerks in the Secretary’s office will attest 
the truth of that statement. The hearings on this resolution were 
advertised. In conclusion, not one lawyer of experience in the trial of 
jury causes, not one party who ever had been a litigant in our courts, 
not a man who ever has served on a jury, came before the committee 
and advocated such a change as is proposed, not one. Their absence 
was eloquent and significant. [Applause.| 

Mr. Love of Webster: In reply to the gentleman in this division 
who has just spoken (Mr. McAnarney), it has not yet been pointed 
out by any who have spoken on either side of this question that there 
is a distinction, and a very clear distinction, between criminal cases 
and civil cases, in this respect: That in the criminal case, the criminal 
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action, there is but a single issue to be tried, and that is whether or 
not the defendant is guilty or not guilty. In the criminal case there 
is no chance for a compromise. The jury is to be satisfied beyond a 
reasonable doubt on that one single issue, or report a disagreement. 
But, on the other hand, in civil cases there are two important and two 
distinct issues to be tried. First: The question of whether or not the 
plaintiff has satisfied the jury by a fair preponderance of the evidence 
that the defendant is liable; and then, secondly: The very important 
issue, in case liability is found, as to how much of a verdict is to be 
rendered. 

It seems to me that the fact that there are two separate issues to be 
tried in civil actions makes it unnecessary, and makes it in fact 
undesirable that a jury should be pinned down, confined and con- 
stricted, by the necessity of being unanimous in their verdict. I intro- 
duced a resolution, Document No. 204, and, like the gentleman from 
Worcester in the first division (Mr. Johnson), I have no particular 
pride of opinion in my particular resolution. That provides that 
three-fourths of the whole number of the jury may bring in a verdict. 
So far as I personally am concerned, as I said, I have no particular 
pride in my particular resolution calling for that particular proportion; 
and I am in accord with the gentleman in the first division, the author 
of Document No. 49 (Mr. Johnson), as amended by the amendment 
proposed by the other gentleman in the first division (Mr. Dutch). 

It seems to me that this matter, if the principle is carried, may 
be left safely to the Legislature. I have attended some of the hearings 
of this committee, and one thing, one fact, which impressed me 
particularly, in its bearing upon the interest which needy litigants 
have in this matter, was this: That the representative of one of the 
largest public service corporations in this Commonwealth appeared 
before the committee and argued long and earnestly in opposition to 
this measure, frankly stating to the committee at the outset that he 
was there in behalf of the public service corporation which he repre- 
sented, for the purpose of saving that corporation’s money. He said, 
—JI am not quoting his words exactly, — but he said in substance to 
the committee that if this change was made in our jury system it was 
going to cost the public service corporation which he represented 
thousands and thousands of dollars in the future, because, he said, 
there always is to be found, on any jury, one or two men, or some- 
times more, — but one or two men at least, — who can be depended 
upon to cut down the verdict, and keep the verdict down to what he, 
or what the defendant, considers proper. It seems to me that that is 
the real impelling reason for a change in our system of trials by jury 
in civil actions; that always there is in a civil action a chance for a 
compromise, and that jurors who have had more or less experience 
on the jury realize that fact; and it-is not disputed, and will not be 
disputed by any lawyer who has had any practice of any extent before 
juries, that time and again one or two men deliberately at the outset 
of a case, not that they are absolutely convinced that the plaintiff 
has not made out liability, not that they are absolutely convinced of 
that, but for the deliberate purpose of cutting down a verdict, will 
withhold their vote on the question of liability, will vote absolutely 
and continually against liability on the part of the defendant, in the 
hope, which often is gratified by the other members of the jury, that a 



VERDICTS OF JURIES. 409 

compromise will be reached which will deprive the plaintiff of that to 
which he is entitled. 

The same thing works, on the other hand, the same rule is applied, 
in the case of a man who is prejudiced in favor of ,he plaintiff. A 
man who is prejudiced in favor of the plaintiff will be in favor of 
getting the plaintiff something, and will vote absolutely for liability 
until he brings his fellow-jurors around to the promise of a small ver- 
dict. Time and again verdicts have been brought in.in civil cases for 
small sums where there was absolutely no liability on the part of the 
defendant; and in more cases, the large proportion of cases, the 
plaintiff has been deprived of his substantial rights. As the district 
attorney from Suffolk County (Mr. Pelletier) has said, when the 
litigant goes into court he goes in with the expectation of having his 
case determined, not postponed, or being obliged to go in again. 
Furthermore, and what is more important, he goes into court with the 
expectation and the right, if he is a plaintiff, and the jury finds, or a 

substantial part of the jury finds, that the defendant is lable, — he 
goes into court with the right to demand that he shall receive every 
cent that he is entitled to, and that it shall not be within the power 
of one or two men to cut down his verdict. On the other hand, if he is 
a defendant he goes into court with the right to demand, if there is no 
liability on his part, that he shall not be obliged to spend one single 
cent. 

Mr. Frencu of Randolph: After a longer experience than I care to 
remember, both in the State and the Federal courts, I have acquired a 
profound though not, I hope, a servile respect for the verdict of a jury. 
The jury system, sir, like all other human systems, as has been so 
frequently said, is far from perfect, for “except all men were good,” 
as More says in the “Utopia,” “all things cannot go well.’”’ And 
there are bad juries and good juries because there are bad: men and 
good men; there are weak juries and strong juries because there are 
weak men and strong men. It is unfortunate for a litigant on either 
side of the case if he is obliged to present his case or his defence to a 
weak jury or a jury the majority of whom, as is sometimes the case, 
are the weakest men upon the panel. It is a misfortune if a party 
comes before a bad jury, for the same reason. Of course we all know 
who have had experience in jury trials that the men upon a panel 
often ‘vary widely not only in their experience, in their intelligence, in 
their education, but in their sense of honesty and justice. 

Now, sir, I have had the pleasure and the honor of meeting in 
contest before a panel of twelve men many times, — more times per- 
haps than any one man in this Commonwealth, — the able and elo- 
quent advocate from the city of Quincy (Mr. McAnarney), and I 
should have undertaken, if he had not, to state to you, Mr. Chairman, 
and through you to the Convention what he has said to you in more 
eloquent language than I could express it. There is only one thing, 
sir, that I believe I can add to what he has said. We are dealing now, 
— and he has suggested it in another form of words, — we are dealing 
now with a tribunal into the presence of which we are likely to be 
summoned at any time to defend on the civil side of the court our 
property, — perhaps all our property, — on the criminal side of the 
court all that we hold dear, our reputation, our liberty and perhaps 
our lives. Do we wish by the adoption of any of these amendments 
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to weaken the protection which, under the Constitution and common 
law, that tribunal has granted to Anglo-Saxons for many generations? 
Certainly it is obvious that the greater the number that is required by 
law to be unanimous before our property is taken away or our liberty 
or our lives, — because the question is the same in either event, — 
the greater the number that «is required to. be unanimous the more 
secure we are. And my learned friend from Quincy has pointed that 
out. If we reduce that number we are giving up one of the big securi- 
ties which the Constitution of Massachusetts as framed by the fathers, 
developed from Anglo-Saxon jurisprudence for many continee has 
given us for our protection. 
Now what he has not stated, sir, it seems to me, is the Sracenal 

reason for demanding that unanimity. It is not a question of tradi- 
tion, it is not a question of sentiment, it is not a question of twelve 
individual men; it is a question of unanimity, — and why? 

Everybody who has tried cases, both on the civil and criminal sides 
of the court, who has tried personal injury cases as I have for the 
defendant and for the plaintiff, who has tried criminal cases both for 
defendants charged with most serious crime and for the government 
against other defendants, must come to realize when he arrives at 
years of experience that there are two things that are inimical to a 
proper verdict by a jury, two things that are lodged in the heart of 
every human being, two things that are harder to dislodge than almost 
anything else, two things that menace the due protection of the rights 
of the citizen, whether he be a poor man or a rich corporation. Those 
are the two things, sir, which prevent juries over and over again, if 
they are weak men or bad men, from rendering a true verdict and 
lead them to a verdict that is not based upon their reason, not based 
upon the evidence but based either upon the sympathy or prejudice 
they acquire regarding the case or regarding the plaintiff or defendant. 
And that sympathy or prejudice I have found not by any means to be 
exerted solely against defendant corporations but to be exerted against 
the poor as well. 

I suppose I have suffered from disagreements of the jury as fre- 
quently as any other member of the bar. I have tried cases where for 
the moment I was extremely indignant with a minority holding out 
against a majority. On the other hand, in an equal number, perhaps, 
I have been grateful to a minority for holding out against their 
fellows. 

Ido not know, sir, whether an illustration from personal experience 
may be taken in lieu of argument, but I happen to be able to draw from 
mine an illustration which is familiar to a very distinguished member 
of this Convention who happened to be on the other side of the case, 
and which I think is most apt as against the suggestion contained in 
the second of these resolutions, namely, that the verdict of ten shall 
be accepted after the lapse of twelve hours as the verdict of the jury. 

Ordinarily when a jury stands ten to two there may be a difference 
of opinion as to whether the two are right or wrong. But unanimity 
is based upon the well-known human experience that minorities are 
often right, that the strong men sometimes will stand up against the 
bias and prejudice of their fellows who are weaker and will not allow 
an injustice to be done, whether it be against the rich or the poor. 
Oftentimes, and almost always, it is a matter of opinion merely, but 
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in the case to which I refer I am able to say that the two standing out 
against the others were right. It was an interesting case, a suit for 
personal injury, which I defended for a public service corporation in 
which I was satisfied that the corporation was right. But you will ask 
how I know that the minority were right in that case. The jury went 
out at three o’clock in the afternoon after a very able charge by a 
judge who is now a member of the Supreme Judicial Court of this 
Commonwealth. There were two men upon the jury, sir, and only two 
who had passed the age of 65 years; the others were middle-aged or 
young men. These two men were men of standing and substance in 
the communities in which they lived, far above any suggestion of 
bribery or any improper suggestion of any sort. That jury stayed out 
all night and came in at ten o’clock in the morning and reported a 
disagreement. The judge polled the jury and it was found that these 
two men, — these two old men, — had stood out all night against the 
opinion of their fellows. It was a sympathetic case; it was a case 
where the plaintiff was an honest man and partly, perhaps, because he 
was an honest man, he ultimately lost his case. I had argued to the 
jury that it was perfectly obvious from the plaintiff’s own testimony, 
upon his cross-examination, that with reference to this accident he had 
not taken a single precaution for his own safety and that whatever 
the negligence of the defendant might have been it was clear that he 
ought not to recover, because, without a particle of care, he had put 
himself in a position of danger which resulted in his injury. The pre- 
siding judge read to the jury a case which is familiar to every lawyer 
in this Convention, modified to suit the occasion, — the case of Com- 
monwealth v. Tuey, — which is a kind of usual pressure brought by the 
court on juries to induce them to agree. The jury went out again and 
did agree and came in with a substantial verdict for the plaintiff. I 
took the case to the Supreme Judicial Court, which decided that the 
verdict could not stand and that judgment should be entered for the 
defendant, because as the court said, it was perfectly apparent upon 
the testimony of the plaintiff himself, who replied honestly to the 
questions which I put to him, that he alone was to blame for the 
injury which he had sustained. That case is the case of Ferguson v. 
Old Colony Street Railway Company in the 204th Massachusetts. But, 
sir, I jam not discussing this question from the point of view of the 
Old Colony Street Railway Company or of any other corporation. I 
have tried many cases for the plaintiff against similar public service 
corporations and I do so still. But I think, sir, that we do not wish 
our property be taken away from us by sympathy and prejudice, just 
as we do not wish our liberty, our lives or our reputations taken away 
from us, by anything less than the unanimous consent of twelve men 
who constitute a jury under the common law. [Applause.] 

Mr. Cusick of Boston: As a member of the Judiciary Committee, 
which was described yesterday as a rather conservative committee by 
the member in the fourth division (Mr. William H. Sullivan), I think 
it is only fair to ourselves and to the Convention to state our position 
in regard to this matter, on account of the latitude which this argu- 
ment has taken. In regard to document No. 49, I believe it was a 
unanimous report of the committee. The same is true of Nos. 208, 204, 
206 and 207; the reason being, Mr. Chairman, that we made a clear 
distinction between the resolutions under those docket numbers and 
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the resolution expressed in document No. 203, and I believe three 
members of that committee reserved their right to dissent on docu- 
ment No. 203, but it is not printed in the calendar. 

As this thing lies in my mind, and as it was discussed by our com- 
mittee, there is a great distinction between resolution No. 49 and the 
rest, and resolution No. 203. We felt that we did not want to go so 
far as to give the Legislature the right to specify the number of men 
which should be necessary to declare a verdict in civil cases; we dis- 
senters believed in resolution No. 203, that made five-sixths a part of 
the organic law of this Commonwealth, not even giving the Legislature 
the right to change that; and there is a great distinction between those 
resolutions which we are arguing. I listened to the very seductive 
speech of the member of the committee in the third division (Mr. 
McAnarney) in which he discussed this matter more from the point 
of view of allowing the Legislature to allow a majority of the jurors 
to bring in a verdict than he did from the viewpoint as expressed in 
resolution No. 203; and inasmuch as we are discussing No. 49 and the 
amendment to it, which is in the same class as the other resolutions 
outside of No. 203, I want to ask as a matter of information whether 
we should discuss the question embraced in resolution No. 203 at this 
time. 

The CuHatrman (Mr. Quincy of Boston): The Chair has allowed 
the discussion to take a wide range thinking that it would expedite 
consideration of and voting upon the various resolutions printed in the 
docket; the Chair has not undertaken to confine the discussion to the 
particular one of those resolutions which comes up first. Strictly, the 
only matter before the committee is the subject involved in document 
No. 49. 

Mr. Custcx: On the amendment which is the question now before 
this committee I desire to record myself as being opposed, but I still 
want the committee to understand that when you take up No. 203, 
in order that those members of the Judiciary Committee may have 
their position placed properly before this body for your consideration, 
we want to discuss No. 203 at that time; and if it is your ruling that 
we are now discussing No. 49 only, and the amendments of similar 
character, then I desire that I should be recorded as opposed to that, 
as we agreed in the committee on that subject. 

Mr. Macutre of Boston: The committee on the Judiciary gave this 
matter very careful consideration. I am bound to say that because of 
the observations of the gentleman in the first division (Mr. Sanford 
Bates) and the gentleman from Webster (Mr. Love).. We heard them 
very sympathetically. I heard them particularly with an open mind, 
because I have known the gentleman in the first division for a great 
many years, and I roomed very close to the gentleman from Webster 
at college. The fact that a representative of a public service corpora- 
tion appeared there against the measures rather disposed me to favor 
some abrogation of the unanimity of the jury, because when I see a 
representative of a public service corporation on one end of a proposi- 
tion I either “see red” or immediately take the other side. This is 
due to years of experience or years of activity in behalf of the people 
of East Boston, as president of their trade association. ‘Two-thirds of 
our time was taken up preventing corporations from getting or trying 
to get what they ought not to get. Take the matter of the tunnel 
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toll, take the matter of freight railways in the public streets, take the 
matter of the price of gas, — all those agitations for improvements, or 
for a reduction in the price of some service that these corporations 
were obliged to give the people, were always a matter of hard work, a 
matter of difficult work, either to get their ear or get them finally to 
give what the public demanded. 

So that when the gentleman representing this corporation appeared 
before the Judiciary Committee in opposition to the proposition, some 
of us rather inclined in favor of it. But that gentleman, representing 
that corporation, had very little influence with the committee. For in- 
stance, one day he attacked the jury system as a whole, next day he 
found fault with the judges because they lacked the moral courage to 
set aside verdicts that he felt were unjust, at another time he found 
fault with the membership of the bar, because it contained, in his 
‘opinion, a number of illiterates. Such a pleader had no influence, no 
influence in any manner. 
When many of the members get up here and debate a proposition 

on which the committee on the Judiciary has taken the stand that 
they do not like, the first thing seems to be to “kick the hound 
aroun’.’”’ The gentleman up in the back row there yesterday slurred 
us because we, from his point of view, were an unsafe committee to 
consider a proposition. Now, ‘the bricks are flying again and it is 
about time that the pastime was stopped. This committee has had 
probably more matters before it than any other. It was presided over 
by the fine old Roman from Fall River (Mr. Morton). The attendance 
of members at the committee hearings was almost complete; in fact, 
so much so that everybody who appeared before the committee re- 
marked on the full attendance. In considering this proposition, — and 
we debated it thoroughly in committee, — it seemed to us that funda- 
mentally it was taking away from the individual a right or a power 
which he now has. To some of us the tendency of the time, if the 
people or some of the people find fault with the way that a political 
unit acts, is to take away from them, for instance, the right to send 
members to the city council, or the right to send members to a large 
school-committee, or to take away from them the right to have dis- 
trict aldermen. In short, there is a tendency, if there is a fault or a 
flaw in the operation of a governmental function, to take away or 
abrogate the power or right of the people to control it. 

So the proposition with reference to unanimity of the j jury is because 
some lawyer or because somebody who goes into court is dissatisfied 
with the verdict, and then finds fault with the system., The only 
trouble from my point of view with reference to the jury system is 
that most of the public service corporations of the Commonwealth 
maintain a “gum shoe squad,” which infest the court-houses of the 
Commonwealth. I think that the public service corporations are to 
blame for the cloud that overhangs the operation of the jury system. 
I think if the gentleman, the district attorney from Suffolk County 
(Mr. Pelletier), would apply himself to that particular difficulty with 
the jury system within his jurisdiction, there would be less fault- 
finding with it. Let us get to the root of the trouble. Do not abolish 
and wipe out the jury system because some corporation gets one 
juror and another corporation gets another juror in different cases. 
Rather let us get together as members of the bar and as public citizens 
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generally, drive out the “gum shoe squad” from the court-houses 
of the Commonwealth, and make them disband. Then have the sev- 
eral political units be careful about the selection of the members of the 
jury, or the jury list. It seems to me the whole thing resolves itself 
into the question of practical honesty, of a practical operation of our 
administration of the law. It is not fair, it is not just, it is not right, 
for this Convention to submit to the people a proposition taking away 
a power that an individual now has. If you take away the power from 
one man you take it away from all. That right to stand up in a jury 
room and insist and fight for what you believe is right has come down 
through the years; and I do not believe it is just, I do not believe it 
is fair, because the public service corporations in the last twenty-five 
years have thrown a cloud over the system by their methods, and 
every member of the bar knows it, to change the system! Every 
member of the bar knows that the “gum shoe”’ squads are interfering 
with their clients, interfering with every jury trial that takes place in 
every court-house in the Commonwealth. 

I submit, on those facts, that the case has not been proved, and that 
it is the duty of the district attorney from Suffolk County, it is the 
duty of district attorneys in every county in the Commonwealth, to 
see that the jury system is protected, to see that it regains its pres- 
tige, that it is preserved as it came to us from the beginning. 

Mr. Morton of Fall River: I should like to say a word or two in 
regard to the matter which is now before the committee, and what I 
say in regard to the pending resolution may be taken also to apply to 
the kindred resolutions. 

It is twenty-seven or twenty-eight years, Mr. Chairman, since [ 
was at the bar. Then my honored and honorable friend, Governor 
Brackett, whom J am sure we are all glad to see here, did me the 
honor to appoint me to the bench, and since then, for upwards of 
twenty-three years, I was upon the court. For half a century or more 
I have been face to face, at the bar and on the bench, with the opera- 
tion of the jury system in this Commonwealth, and I have a firm con- 
viction, Mr. Chairman, which has grown strongly as the years have 
gone on, that for the determination of the facts in the ordinary cases 
between man and man there is no tribunal equal to that of twelve 
honest men, guided and instructed by a trained and learned judge. 

Of course, as has been said more than once, it is not a perfect tri- 
bunal. No tribunal is. But, as I have said, for the determination of 
the facts in the ordinary cases that come before the courts between 
litigants, I know of no tribunal that is better than a jury of twelve 
honest men. 

Of course there are disagreements. The lawyers have their dis- 
appointments at the hands of the juries, and they have their disap- 
pointments at the hands of the courts too. But, because there are 
disagreements is that any reason why we should change the number 
which now is required to render a verdict, from twelve to a less num- 
ber? It does not seem to me that it is. I think, too, that the number 
of disagreements is not so great as some of our ‘friends seem to think, 
For myself, — you will pardon a personal reference, — as I have said, 
for upwards of twenty yearg I was in a position to know whether juries 
disagreed or whether juries did not disagree. And in my own experi- 
ence, at this speaking, — I will not say that I am right, because very 
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likely I have forgotten instances that occurred, — in my own experience 
I recall only two instances of disagreements. I recall only two or 
three instances in which the verdict of the jury was such that I felt 
obliged in the interests of justice to set it aside. I do not mean to 
say, Mr. Chairman, that I am absolutely correct in that statement. 
I only make it to the best of my recollection at this present moment. 
So that when gentlemen talk about the disagreements of juries as 
a cause why less than a unanimous verdict should be allowed to be 
returned, I think the alleged evil is, to say the least, much exag- 
gerated. 

Then, too, I want to speak of another thing, Mr. Chairman. Some- 
thing has been said here about the corruption of the juries of Massa- 

_ chusetts. I have tried jury cases from one end of the Commonwealth 
to the other. No lawyer, no party, ever applied to me to have a jury 
verdict set aside because of improper influences upon the jury which 
had rendered it. You, gentlemen of the committee, have served upon 
juries. Your friends and your neighbors have. Were you conscious 
that bribery and corruption were at work in the panel to which you 

_belonged? Did you believe that your neighbors and your friends were 
bribed and corrupted when they sat upon the jury? Again I think, 
Mr. Chairman and gentlemen, that, if there has been any corruption, 
there has been much less than people would have us suppose. 

Something is said about the compromises which juries make. Of 
course they compromise, and their right to compromise is recognized 
by the court, as it should be, and as it has been, as a means of arriving 
at a just verdict. When a verdict is rendered the court accepts it, and 
the fact that it is reached by way of compromise between intelligent 
and honest men should not, and does not for a second, invalidate it. 

Mr. Chairman, I think that is the substance of what I want to say 
to the committee about this matter, about this particular resolution 
and about the kindred resolutions, — for I class them all together in 

what I have said to the committee. I sincerely hope that the action 
of the Judiciary Committee will be sustained. I should regard it as a 
misfortune to the judicial system of Massachusetts if this Convention 
should adopt a resolution that less than twelve of a jury should render 
a verdict, and if that resolution should chance to be adopted by the 
people of the Commonwealth. [Applause.] 

The debate was continued after the recess. 

Mr. Sanrorp Barzs: I regard it as particularly unfortunate, Mr. 
Chairman, that the impression may have gained circulation that I had 
in any way criticized the committee on Judiciary. I did not volunteer 
any such suggestion. The gentleman from Malden in the third divi- 
sion (Mr. Davis) commented, as an argument against this proposition, 
on the fact that no layman had attended the hearing, and I simply 
wanted to bring to the attention of this committee the fact that that 
was not at all to be wondered at, because probably no layman had 
heard that there was going to be a meeting that day. I want to say 
now, Mr. Chairman, that I entirely appreciate the courtesy which the 
committee on Judiciary have extended to all petitioners, and to say 
that during the three days, or parts of three days, that I sat before 
them, they all were present and to an unprecedented degree exhibited 
fidelity and intelligence, which is rare in the State House. 
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Now, Mr. Chairman, I do want to answer what seemed to me to be 
one or two fallacious arguments which have been advanced against 
this measure. 

First, taking up the objection which was raised by the gentleman 
from Winchester (Mr. Dutch), I had prepared an amendment which 
I would have submitted to my own resolution when it was reached, 
namely, No. 203, which would cut out of it all detail and all legislative 
or statutory matter, and leave it simply a permissive proposition to 
the Legislature to enact a jury bill, and the matter of deliberation 
could be left to the Legislature. If they think twelve hours is sufii- 
cient, all right. My position now is that any proper amendment which 
will establish as a constitutional provision that we now resolve to do 
away with this outgrown, archaic, traditional system of unanimity in 
juries, I shall be in favor of. 

I should like the privilege of examining just for a moment analyti- 
cally, if possible, the splendid argument of the gentleman from Quincy 
(Mr. McAnarney). We around Boston have a considerable respect for 
him, and it never has been better demonstrated than to-day what is the 
basis for his success at the Suffolk County and other county bars in 
Massachusetts. But the eloquence of the gentleman from Quincy does 
not supply the lack of cogency in his argument. He started out, Mr. 
Chairman, to show us a reason for the unanimity. Stripped of all its 
eloquence, and stripped of the oratory, it comes down to this: The tra- 
ditional argument, namely, that we always have had it; secondly, the 
argument of protection; and thirdly, the argument that it necessitates 
deliberation by placing the responsibility on each member of the jury. 
I think, Mr. Chairman, that I have stated fairly the three really salient 
arguments that he advanced apart from his eloquence. The fact that 
this is a traditional system of unanimity does not mean that we in a 
Constitutional Convention should adhere to it, unless there is some 
good reason and some logical reason why we should. 

I have not any doubt that when he came to the second point of his 
argument a great many members of this committee were impressed by 
it. He tried to link up as one principle that constitutional safeguard 
which we throw around a defendant accused of crime and apply that 
same constitutional safeguard to a defendant in a civil case; and I say 
to you, Mr. Chairman, that I am astonished that a man of the learning 
and ability of my friend from Quincy should undertake to stand before 
this Convention and obliterate the distinction in theory and practice 
in the civil and criminal side of the court. He argues to you that no 
man has a right to be in this Convention who says that if you abolish 
unanimity in civil cases you should not abolish it also in criminal 
eases. Why, Mr. Chairman, the first course that a lawyer takes up 
shows the difference in procedure in civil and criminal cases, and most 
laymen who never have studied law are taught that difference. To 
enumerate only a few of the differences: a defendant in a criminal case 
may challenge 22 jurors, if I am correct; in a civil case he may chal- 
lenge only 2. 

Mr. McAnarney: Will the gentleman feel offended if I suggest to 
him that his recollection of his elementary studies in criminal law 
must have gone amiss? The defendant in the ordinary criminal case 
does not have 22 challenges. There are certain cases only in which 
that is true. 
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Mr. Bates: I am glad at least that I have informed my friend to 
the effect that’ there are other distinctions than those which he named 
between the civil and criminal sides of the court. That is my only 
purpose in stating these facts. The burden of proof in a civil case is 
merely by a preponderance of the evidence; in a criminal case it must 
be beyond a reasonable doubt. In a civil case, either party may sum- 
mon the other party to the action to testify; in a criminal case, the 
defendant cannot be placed on the stand unless he willingly goes there. 
I submit that there is a vital and a fundamental difference between 
juries in criminal cases and in civil cases. As I stated before in my 
argument, the fundamental difference is this: In a criminal case a 
defendant is opposed to all the power of the State behind the prose- 
cution, and it is fair and right that he should have the benefit of many 
privileges, and one of them is that the State shall convince every mem- 
ber of the jury that he is guilty beyond a reasonable doubt; but in a 
civil case, Mr. Chairman, the State takes no part in it, it is merely an 
argument over property, or over reputation, or over something of that 
kind, between two individuals. 

The fundamental doctrine of our law is the equality of every man 
before the law, and our Constitution ought to write into it every single 
provision that will maintain that equality. And what astounding 
proposition does my brother advance except this: That the defendant 
in a civil case should be protected? That is what his argument of pro- 
tection amounts to, Mr. Chairman, that you shall not take the prop- 
erty of the defendant unless you can convince every one of twelve men 
that you ought to take it. Again, I am astonished that a man who 
has tried so many tort cases, so many cases before our courts, should 
come here and argue on the assumption that every plaintiff is trying 
to steal something from every defendant. That is the logical outcome 
of his argument, that the defendant at all costs must be protected 
against the onslaughts of an unscrupulous plaintiff. 

Why, Mr. Chairman, the courts of our Commonwealth exist for the 
redress of wrong. They exist for the benefit of every humble citizen 
who takes his cause into court, there to get a decision of twelve good 
men and true. And so when the working-man to-day has his leg taken 
off in a factory, or the man loses hfs life on a railroad car, or something 
of that kind, his widow, or himself if he is still alive, goes into court 
to obtain back again what that corporation or that defendant has 
taken. The proposition as outlined by my brother is that at all costs 
that defendant should be protected; and what does it amount to, Mr. 
Chairman? The argument amounts to this: That while this man who 
has been robbed of his rights or deprived of something that he ought 
to have, or been damaged by the carelessness of the defendant, must 
convince twelve men, the defendant need only convince one. That is 
the logical outcome of it, because so long as that defendant can con- 
vince one man to hold out, that plaintiff who has been deprived of his 
rights never can receive them. So the proposition as we put it to you 
to-day is that you shall legislate equality in civil actions, and that you 
shall give to the plaintiff as much right, or nearly as much right, as the 
defendant has, to have a fair hearing. I think that whole argument of 
his, beautiful as it sounded and eloquent as it was, was-based on the 
fallacious assumption that the plaintiff is seeking to get something 
that he or she is not entitled to, when as a matter of fact the plaintiff 
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is trying merely to take a peaceable, civilized method of redressing a 
wrong which has been committed upon him. 

His second argument, on which he did not dwell very long, was 
that the responsibility can be placed more nearly on a jury with a 
unanimous verdict than with a divided one. I say that the contrary is 
true. I say that the Legislature under this amendment will pass a 
law which shall require the jury, if they divide, to record their dissent 
and record their verdict; will put a responsibility on every member 
of that jury that he will not lightly side-step. I say that instead of 
the responsibility being removed, it will be increased. Some argument 
was made that this was too short a time for deliberation. My measure, 
Mr. Chairman, requires that this jury shall deliberate for twelve hours 
before they are permitted to bring in a minority verdict, and I submit 
to you that a man who will hold out for twelve hours ordinarily has an 
honest and a sound conviction. 

I hope that this Convention will look at this matter squarely on its 
merits. Do not consider any one of these particular measures. The 
subject before us to-day is whether we are going to cling to a tradi- 
tional theory of jury verdicts, or whether we are going to have a 
common-sense one. It makes no difference to me, or, I venture to say, 
to any of the proponents of this legislation, which is taken, so long as 
some measure is taken which shall give the Legislature the power and 
the right to dispose of this matter in the way that they think proper. 
I hope that for the purpose of arriving at something which will meet 
the favor of this Convention this matter will be favorably reported to 
the Convention. 

Mr. Buacxmur of Quincy: In view of the fact, Mr. Chairman, 
that these debates are to be preserved to posterity, and that the 
remarks made by the gentlemen are to be placed in print, I desire to 
eall attention to and to refute specifically a statement made by the 
gentleman in the third division from Boston (Mr. Maguire). As I 
understood him to say,.and it has been verified by an examination of 
the record, he stated in his discussion of this subject this morning that 
“every member of the bar knows that the jury squads maintained by 
the corporations are interfering with every jury trial which takes place 
in every court-house in the Commonwealth.”’ Mr. Chairman, I have 
the honor, or have had the honor, to defend on behalf of one public 
service corporation some of their cases tried in Norfolk County during 
the last five or six years, and during that same period of time I have 
had an opportunity to observe the defence of that class of cases by the 
gentleman who spoke some time ago and who sits behind me in this 
division (Mr. French), he defending on behalf of the Bay State Street 
Railway Company. And sir, I want to repudiate the base suggestion 
that was made that the corporation which I defended, or any corpora- 
tion, maintained any squads of “gum shoe” men or interfered with 
.the due course of justice. There is altogether too much of such loose 
talk made in this Commonwealth, which goes out to the people and 
prejudices and befogs the issue, and it is high time that some one 
refuted it. 
Much has been said, sir, regarding the disagreements of juries. I 

have had the privilege of practicing law in the courts of this Com- 
monwealth for twenty-six years only, and during that period eight 
years were devoted to the defence of the city of Quincy as its solicitor. 
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I cannot recall one single instance where a disagreement that I knew 
anything about was the eleven to one disagreement so frequently 
referred to. There may have been some disagreements where there 
were two or three holding out, but I do not recall them at the present 
time. And, sir, I think you will find, as the learned ex-Justice of the 
Supreme Judicial Court (Mr. Morton) stated, very few instances 
where a disagreement has been recorded by any small number holding 
out, as has been suggested. 
Now what would be the effect if a majority verdict might prevail 

in some instances? We will take, for illustration, the young man who 
is defending his client, the young lawyer who perhaps has had not very 
much experience, pitted against the learned and great advocate who 
resides in Brookline (Mr. Whipple). What chance would he have if my 
learned friend of Brookline had to gather to his way of thinking only a 
majority of the jury? He would stand very little show. It is there- 
fore as much for the protection of the weak as it is for the strong that 
we should require unanimity. 

I had the privilege here the other day of listening to a statement 
made by the learned Dean of Harvard Law School, in a discussion of 
a different subject. He was asked by a member of the committee 
before which he was appearing what his own views were upon this 
subject. There has been a statement made that textbook writers and 
lecturers have little or no experience in the actual practice of courts, 
but that, sir, cannot be said in reference to Dean Pound, for many 
years he practiced as an advocate before the courts of several of the 
western States. He is a man who has had great experience in the’ 
actual trial of cases, and he stated that his experience was that in all 
those States where the majority rule prevailed or the period of dis- 
cussion was limited to a certain number of hours, then permitting a 
majority verdict to follow, that it worked badly; and it was he, I 
think, who said that he knew of cases in many States where the men 
simply played cards or entered into general conversation after having 

-taken the first vote before they took the other at*the termination of 
the five or six hours, as the case might be. 

But, sir, there is one other thing which I desire to call to the atten- 
tion of this Convention, and that is, one of the great complaints of the 
jury system to-day is that we do not get the best men in the commu- 
nity to sit. The saving grace of that situation is this: That in a large 
number, such as twelve jurymen, who are drawn from all walks of life, 
we have found from experience that we usually get two or three hard 
headed, common-sense men, whether they be men who labor, small 
storekeepers or farmers, as the case may be, and it is those men who 
usually dominate the jury; if they do not dominate it, at least they 
are the saving grace and furnish the good judgment which saves the 
jury system. It is usually their discussion, as I am told, the informa- 
tion which they give in the jury room of their own experience, their 
own common-sense view of the situation under discussion, which has so 
much to do in ultimately bringing in satisfactory verdicts. 

One other thing to which I ought to call your attention, and that is 
this: We frequently hear complaints about jury trials owing to the 
frequent setting aside of the verdicts by the court, and yet very few 
verdicts are in fact set aside by the court, many less verdicts than 
many lawyers believe ought to be set aside by the court. Now what 
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is the reason most generally given by the learned judge when he 
declines to set aside a verdict? He says: 

Although I might myself have decided this question differently had I decided it 
myself, you have had twelve men sit upon it and determine the question, and there- 
fore I am very loath indeed go disturb their judgment and their verdict, and therefore 
I believe that the verdict of the jury should stand. 

That is the most common statement and finding of the court in such 
eases. But on the other hand, gentlemen, the very minute you give an 
opportunity to a majority of the jury to bring in a verdict and have 
their finding recorded as the verdict in the case, you are going to have 
tremendously greater pressure brought to bear on the courts to set 
aside verdicts, because you will have it said over and over again: 
“Well, this is a divided verdict. There were five men who thought as 
I did.” And the court will not be so certain that justice will make 
necessary the holding of the verdict that was so rendered. So I say 
I think it will have the tendency to unsettle verdicts more than it 
ever has, and you will be likely to have a greater number of verdicts 
set aside. 

Only one other word. My friend, I think in the first division (Mr. 
Sanford Bates), said some time ago that it was no concern of lawyers, 
and that it was the lawyers who objected to making the change 
suggested. Well, sir, all I can say is that I deem it as my duty, and 
always. have deemed it such, that it is the most solemn and vital 
concern of every lawyer to protect the life, property and interest of 
his clients and to show an interest in his clients, — and, gentlemen, by 
“clients”? I mean every person who comes to him for advice and 
help, — and that it is his duty to state to you and to state to every 
one of the people of this Commonwealth the experience which he has 
had in the courts in this respect. I should like to call upon some of 
the gentlemen who have had a great deal more experience than I have 
in the trial of these cases to state what their experiences have been in 
some of the other counties of this Commonwealth, as to whether or 
not, take it all in all, the system which now obtains is the only system 
which safeguards the interests and the property of the people of this 
Commonwealth. 

Mr. GaLuacueER of Boston: I have no expectation of being able to 
add a great deal to what already has been said on this question, but 
I ask the indulgence of the committee for a few moments for the 
purpose merely of puncturing, if I may, some of the arguments that 
have been made in defence of the report of the committee. 

Great emphasis has been laid upon the fact that the jury system as 
we have it is an ancient and therefore a venerable institution, and that 
we now have it in all its original purity and excellence, and because of 
the results which it has procured we ought not to change in respect to 
the number of jurors necessary to return a verdict in civil cases. It 
would seem upon reflection that the argument for the proposition of 
the committee to reject this report would derive very little force from 
the antiquity argument furnished in behalf of the system as it stands. 
We have been changing, or our forefathers have been changing, the 
jury system almost from the beginning. At first it is to be remem- 
bered .that the jury were called not to hear evidence, but to give 
it, and that the necessary qualification for jury service was knowledge 
on the part of the juryman of the facts involved in the litigation or of 
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the persons who were party to it. Not a trace of the jury system 
can be found in Anglo-Saxon times, although I think I have heard it 
said that it was an Anglo-Saxon institution. Unanimity of the jury 
was unknown in England until the reign of King Edward IV, and 
previous to that time majority verdicts by the jury were the law. 
The jury system never entered or appeared in England or had _ its 
place in the common law until after the Norman Conquest. So that 
we are mistaken if we think that the idea of having twelve men agree 
upon a verdict is the original ideal of the jury system. It is a fact 
that the statutory requirement that twelve should agree was made orig- 
inally with reference to a jury consisting of a larger number. It seems 
to me that if in the grand jury, where a majority of the grand jury 
decide the momentous question whether a citizen shall be indicted for 

. murder, or for robbery, or any of the graver crimes and felonies, if, 
I say, a majority may properly be charged with the very important 
duty of deciding whether that indictment should lie or not, I am un- 
able to see where justice is violated or where the rights of the individ- 
ual are at all jeopardized by a provision that in civil juries a majority 
shall decide with whom the verdict shall lie. 

I wish to be recorded in favor of the resolution, — either or both, 
No. 49 and No. 203, — which will accomplish the purpose of putting 
it within the power of at least five-sixths of the jury to decide, and at 
all events putting it beyond the power of the so-called “strong”? man, 
the euphemistically-called “strong” man by attorneys who delight in 
having at least one man stand with them against eleven of his 
colleagues. 

Mr. Lomasney of Boston: It seems to me, Mr. Chairman, there is 
a great deal of difference between a verdict for the plaintiff or defend- 
ant, a verdict of guilty or not guilty, and an indictment by a grand 
jury. If the gentleman depends upon that argument, his side falls. 
Who is heard before the grand jury? Only one side of the case. The 
prisoner is not heard before the grand jury. The prosecution summons 
its witnesses and the grand jury hear what they have to say and they 
find that there is probable cause, — sufficient cause to indict; but they 
do not say sufficient cause to conyict. And the law properly makes a 
distinction, because a criminal case differs entirely from a civil case. 

_ But if! you change this law in one case you may have to do it in the 
other in a short while. The grand jury system gives the government, 
— the prosecution, so called, — the power to find out what has been 
done against the interest of the community, and the grand jury hear 
the case and if a person is indicted he is summoned to plead to the 
indictment and to have the case tried, and is not guilty, or supposed 
to be not guilty, until the jury finds him guilty. And that was what 
I was contending for yesterday. , 

Now, sir, they said something about the laws of the Normans and 
Anglo-Saxons. What have all those things got to do with the question 
here to-day? We are in Massachusetts and we are trying this case to 
apply to Massachusetts citizens of to-day, not the people of those days. 
Go back, sir, to the days when the present jury system was adopted. 
Welhad different lawyers, different people, different conditions en- 
tirely from those which prevail to-day. We had no telephone, no tele- 
graph, no automobiles, and were without many other improvements. 
But the Constitution was drafted by men who could look forward for 

y 
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more than a hundred years, and they made it so strong that it seems 
to me, after listening to the pleas of lawyers on one side and the other, 
that those of us in this Convention who are laymen should pause and 
say: When they cannot agree, — these men who are sworn officers of the 
Commonwealth, who have received the benefits of education, who are 
supposed to be learned in the law, — when they come in here and can- 
not agree, why should we change this law which stands for the pro- 
tection of liberty and for the protection of property? [Applause.] 

This law is a great protection for the safeguarding of one’s liberty. 
And, sir, if you change the civil side you cannot help in time changing 
the criminal side. If you allow the Legislature to say what number of 
jurors may return a verdict, then the question will first be: Shall it be 
ten? Then they will fight for nine, then they will fight for eight, and 
then they will fight for seven, and in the end it will be just as it used 
to be in the old days when we politicians were fighting to win a con- . 
vention, — get the majority of the delegates and you win. [Laughter,] 

This Constitution of ours has no superior. No one can read it with- 
out being impressed by it, especially when one realizes how strongly 
it is built. Power often oppresses one who is weak, and the early 
fathers knew that; and they took good care that the minority, weak, 
humble though it might be, should be properly protected. I can see, 
sir, great danger to this Commonwealth if it departs from the funda- 
mental system that we have here. It takes men of nerve, — and 
there are men of nerve in this Commonwealth, — to try to do improper 
things now, because they know they must get twelve jurors, and even 
under the most favorable circumstances it requires skilful work to get — 
twelve jurors. You can manipulate, but there is always, —and I hope 
to God there will be always, — at least one man on a jury who will 
stand up against power when it is wrong, and will stand for justice, no 
matter whom it hits, because, as has been well stated here, oftentimes 
the one obstinate man on the jury is the man who regards his God and 
his oath and the law of the land as the guides for him to follow, irre- 
spective of the arguments of trained lawyers and sometimes the charges 
of biased judges, who may not realize the interpretation that is being 
placed upon their words, and his action often saves the government 
from doing great wrong and saves innocent men from undeserved 
punishment. 

Do not break down the bars; do not strike the first blow, because 
to-morrow you may be the sufferer. It is well enough to talk about 
taking a man’s property, — the way we shall do it, — by a majority 
vote of the jury. What layman came before our committee and said: 
“Change this organic law”? What body of citizens came before us 
and urged that this be done? What great need has been shown for it? 
The lawyers themselves are divided; the case as presented here shows 
about an equal division; and I suggest under these circumstances the 
proper thing for this body to do is to leave the document as it stands. 
because they have failed to make out their case. [Applause.] 

Mr. Twomery of Lawrence: I presented to the Convention a resolu- 
tion dealing with this same general subject, a resolution printed as. 
document No. 208, one that has similar provisions to No. 203, with 
the exception that the number of hours required for deliberation by 
five-sixths of a jury shall be five hours. I rise to speak on that par- 
ticular measure at this moment in the hope that it may expedite the 
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consideration of the general question before us. I have no concern 
with the phraseology of my measure or of any other kindred measure. 
My only concern is with the principle involved, whether a jury ver- 
dict is to be unanimous, or some majority, be it a bare majority or 
one that may run as high as five-sixths, to be a sufficient verdict. 

It has been admitted by all parties to this discussion that the jury 
system is the most perfect method of a judicial determination of fact 
that centuries of judicial thought have been able to produce and cen- 
turies of human experience have been able to devise, and yet it is ad- 
mitted by the most earnest advocates of a unanimous agreement that 
it is not a perfect system, and with that admission on their lips they 
ask you men to allow those imperfections to remain, to keep your hands 
off, even though there is evil there. I do not know that a single pro- 
ponent of this general resolution believes that it is a cure-all for the 
imperfection which they admit exists; but I maintain that if there 
is imperfection there, as admitted, then it will be wholesome for us 
in our deliberations not to pass over this question until some serious 
effort has been made to minimize the admitted imperfection. Consti- 
tutional Conventions do not meet every year, and if this question is 
as important. as the discussion seems to indicate, then I say it may 
be well not to say: “Hands off; leave the imperfections there;” but 
rather to let us see whether my proposal or any other that may be 
made can minimize the imperfection. It may be well for us to remem- 
ber that this system came-down to us through the centuries from an 
age when life was different than it is at present, when men were inde- 
pendent beings, when each man produced his own crops, spun his own 
yarn and weaved his own cloth. It came to us from a country the 
people of which were practically of one origin... We did not then have 
the evil consequent upon the present day of infinite complication of 
interests. We did not have a population so far apart on racial and 
religious lines as we have in this country to-day. With our system, 
developed under conditions which are not the same as we have to-day, 
to say to us: “You must keep your hands off the jury system with 
its unanimous verdict,” is to hold that corruption in the jury room 
is unknown. That is something more than a mere assertion. There 
have been convictions for jury tampering in this Commonwealth. It 
is useless to say that our jury system needs no revision, to deny 
that the fires of racial and religious prejudice, — or the heat of those 
fires, — makes its way into the determination of juries. It is not that 
my proposal will make disagreements impossible, for you still will 
have disagreements under the majority verdict. 

One feature that has not been mentioned with any great Cagiiats 
is the fact that the dishonest person or the biased person on a jury is 
not at all times concerned with the verdict as such; his real interest 
more frequently is as to the size of the verdict, in the hope that hand- 
ing out a little something will cause the party in interest to hesitate 
before passing over the small amount, even though an unjust one. 
This proposal will not work to the advantage of plaintiff or defendant. 
It will mean, as far as the plaintiffs are concerned, that they will lose 
the sympathetic verdicts which they often get, and get improperly and 
unjustly. There is no reason why a system should be perpetuated 
which allows sympathetic verdicts, any more than we should allow a 
system to be perpetuated which allows dishonest verdicts, either as to 
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the verdict itself or as to the amount. I submit to you, sirs, that if 
the advocates of the unanimous verdict are right in what they say 
there is no sentiment for a change of this kind. I would ask them 
to submit this question to the electorate of this Commonwealth. 
They ask us to satisfy them by mathematical accuracy that there is 
anything seriously wrong with our jury system and I would ask them 
by the same token to defend that system, which they admit carries 
with it imperfections. That is ah astonishing proposition, — that they 
are not prepared to defend their system, which has been through the 
fire. The real question is how it has passed through it. Rather is it 
for them to demonstrate with mathematical accuracy, than for the 
proponents of these measures, who ask not necessarily a final deter- 
mination of the question, but at least serious consideration. 

I believe that as the discussion goes on consideration is becoming 
more serious, and I trust that this Convention, or the Committee of 
the Whole as it now stands, will not take it upon itself, in view of the 
wide difference of opinion that has manifested itself here, to say that 
the question shall be finally determined at this time. I submit to 
those who urge a unanimous verdict that if they really mean what 
they say, and IJ also submit to those who are sitting here with open 
minds, that a fair proposition is that the Committee of the Whole 
report to the Convention some one of these resolutions, so that the 
general question shall go before the people of this Commonwealth to 
determine whether in the light of their experience, which after all is 
the experience that ought to control the affairs of this Common- 
wealth, whether in the light of their experience with our jury system 
they want an admittedly imperfect system perpetuated, or whether 
some change ought to be made, not necessarily to remedy all defects, 
but at all events to minimize the imperfections that admittedly exist 
in the present system. 

Mr. Frencu: If the Convention will be patient with me for a single 
moment, I should like,.sir, out of deference to the obvious earnestness 
and the obviously honest belief of the gentleman from Boston (Mr. 
Sanford Bates), to draw again upon my experience for an illustration 
which I shall ask him to apply to the argument which he has recently 
made. It seems to be his view, sir, and it may be the view of many 
laymen and, perhaps, of some lawyers in this Convention, that the 
rule of unanimity works in civil cases to the advantage of the defend- 
ant rather than of the plaintiff. That, sir, has not been the result of 
my long experience. I want to call the attention of the gentlemen to 
this case, and, as I have said, apply it to that argument, which I 
believe perfectly sound. 

A year or more ago I tried a case for a public service corporation 
against a plaintiff, a woman who was injured by a collision in the 
highway. Mr. Chairman, you will readily see that I must necessarily 
refer to this experience with more reluctance than I did to the other; 
I am not so eager to tell this one. The result of that trial was a 
disagreement, which, if the measure which he now proposes had been 
law, would have given a verdict to the defendant in that case. But 
there was a disagreement, and the case came on for trial before another 
judge, with substantially the same evidence as before. The result of 
that trial was a unanimous verdict for the plaintiff, by which she 
received a very substantial sum of money, far more substantial, sir, 
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than, judging from my. negotiations with her counsel before the trial, 
she was entitled to receive. 

It has been said that the advocates of the system of unanimity have 
admitted that there are weaknesses in the jury system, and therefore 
weaknesses in the argument for unanimity. That objection is not 
sound, sir, because the weaknesses in the system are weaknesses that 
are pacident to human nature and to every human institution, and they 
will attach equally to a verdict of ten as to a verdict of twelve. But, 
gentlemen, I speak as a citizen and not as a lawyer, and I say to you 
that I believe that if you permit any modification of the prevailing 
fundamental law of this Commonwealth with respect to this matter 
you will be depriving yourselves and your fellow-citizens of a protec- 
tion which they oftentimes need and by which they frequently profit. 

A Constitution, sir, is of no value, — it is not worth the paper upon 
which it is written, — unless it protects to the fullest extent four 
things: Life, liberty, property and reputation; or, putting reputation 
where it belongs, next to life, if not before it, those are the four things 
one or more of which every article in the Constitution of this Com- 
monwealth seeks to protect. It makes no distinction, sir. Perhaps 
individuals may prefer their life to their reputation, or their reputa- 
tion to their life, or their property to their reputation. It makes no 
distinction, sir, because it is bound to give equal protection to every- 
one. The difference.between a civil trial and a criminal trial is not 
one of principle but merely one of degree. 

Mr. McKeon of Worcester: Had this question been taken before 
the récess I would not have troubled the Convention to listen to any . 
observations of one so unimportant as myself, but now that the recess 
has been concluded and there is ample opportunity for discussion, 
I trust I may be pardoned if I make a few slight observations, by way 
of emphasis, perhaps, to what already has been adduced in this dis- 
cussion. 

The topic has been very largely and ably debated,-and a great and 
sharp division of opinion has been discovered here, which proves, I 
think, conclusively, not only that the subject is an important one, but 
that it is open to very grave doubts, I think the discussion to which 
we have listened here to-day proves with almost exact mathematical 
precision that there is a discontent with the present: jury system. 
That being so, sir, I submit’ to you that if we can, we ought to en- 
deavor earnestly to remove those defects, and thereby allay the dissat- 
isfaction on the part of litigants in this Commonwealth. I bring no 
personal experience of any value whatever to this Convention, and, 
while I therefore suffer from many great disadvantages, I have at least 
the advantage that I bring no prejudices against the jury system. 
I approve and applaud all that has ever been said in favor of the 
proposition that the jury is the most excellent tribunal yet devised by 
man for the judicial determination of facts, but I do not go beyond 
that and assume that a jury is infallible. I do not agree that in all 
instances experience has shown that the best and truest verdicts can 
be obtained by unanimity of verdict upon the part of a jury. In my 
opinion, sir, the personal experiences of men, whether members of this 
Convention or not, are of value only so far as they are supported by 
authority. Their personal experiences must be placed in the scales of 
judgment and weighed upon the value of authority, and in that scale, 
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sir, the judgment of the world is against the practice which obtains 
here. ; 

It has been referred to previously that the jury trial is an ancient 
institution. It is so ancient that its definite, specific origin is lost in 
the twilight zone of that far-off day. But the very best opinion that 
is obtainable by the learned writers upon the law is, as was stated here 
by a gentleman from Boston (Mr. Gallagher), that when the jury trial 
was first invented it consisted of a larger proportion of men than 
twelve in number, and that the only requirement was, that out of that 
larger number, a unanimity of twelve must have obtained, and I sub- 
mit to you, therefore, that in its original form trial by jury was upon a 
majority basis. 
May I suggest also that the purpose and the procedure in civil and 

criminal trials are as opposed as the poles. The purpose in a criminal 
trial is to surround one individual man who is charged with a public 
offence with all the safeguards that possibly can be given to him con- 
sistently with the public welfare, and the principle behind that prac- 
tice is that it is far better for the common good that 99 guilty men 
should escape than that one just man should suffer innocently. And is 
it to be argued seriously that the same principle is behind the unanim- 
ity verdict in civil causes? Is it to be said that it is better for the 
common good that 99 men who have done wrongs for which they 
refuse to settle peaceably shall escape the payment of their debts 
because we require the plaintiff to prove his case with the same degree 
of care and precision and mathematical certainty as is required from 
the public prosecutor upon the criminal side of the court? I submit 
to you that those are two contradictory principles, which, in one har- 
monious system, ought not to obtain. 

It has been argued here in defence of the present system that often- 
times the minorities are right. JI submit to you, sir, that no such 
argument is entitled to be advanced in this Convention, for the reason 
that the question is not that minority verdicts shall obtain. No man 
asks that. But if, along the same line of argument, and applying logic 
to it as far as I can, minorities are often right, is it not more certain, 
is it not more probable, that majorities more often will be right? 

The unanimity of verdict which is required is capable of division, I 
think, between its theory and its practice. If the practice measured 
up to the theory, I would be very strongly in favor of maintaining the 
unanimous verdict of the jury, but in my humble opinion the practice 
is entirely at variance with the theory. In theory we seek to get the 
free, unbiased, honest opinion of twelve men. That in itself is a most 
dificult task. It is against the experience of human conduct and 
reasoning and the varying intelligence of men that we should rea&son- 
ably expect any unanimity of opinion among twelve men upon any one 
topic that is before them, — but such is the expectation. Now, then, 
does it measure up to that expectation as we find it practiced in the 
courts? 

In the first place, when an issue is ready for decision by a jury 
they retire into the secrecy of their jury room, and they determine 
first upon the question of liability, upon which the plaintiff-bears the 
burden of proof. Let us assume that there is a disagreement among 
the jury as to liability. What usually would happen? What usually 
does happen? If one or two of the gentlemen who disagree with the 
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majority are persistent in their views, an attempt is made to reconcile 
that difference into a whole verdict by suggesting to the minority that 
if they will vote that there is liability the majority will concede that 
the sum which they ask to be paid may be lopped off, and thus they 
agree upon a certain, definite sum, which in no way represents, or is 
intended to represent, that to which the plaintiff is entitled. 

Reference has been made here to the opinion of the court as ex- 
pressed in Commonwealth v. Tuey. I have troubled myself to find that 
citation. In that trial, which occurréd in 1851, one of the jurors disa- 
greed until the jury asked to be brought before the court to receive 
instructions from the judge, and, in the following language, Judge 
Hoar told the jury what their duty was on their duty of bringing in a 
verdict: 

Whe only mode, provided by our Constitution and laws for deciding questions of 
fact in criminal cases, is by the verdict of a jury. In a large proportion of cases, and 
perhaps, strictly speaking, in all cases, absolute certainty cannot be attained or ex- 
pected. Although the verdict to which a juror agrees must of course be his own ver- 
dict, the result of his own convictions, and not a mere acquiescence in the conclusion 
of his fellows, yet, in order to bring twelve minds to a unanimous result, you must 
examine the questions submitted to you with candor, and with a proper regard and 
deference to the opinions of each other. You should consider that the case must at 
some time be decided; that you are selected in the same manner, and from the same 
source, from which any future jury must be; and there is no reason to suppose that 
the case will ever be submitted to twelve men more intelligent, more impartial, or 
more competent to decide it, or that more or clearer evidence will be produced on 
the one side or the other. And with this view, it is your duty to decide the case, if 
you can conscientiously do so. In order to make a decision more practicable, the 
law imposes the burden of proof on one party or the other, in all cases. In the present 
case, the burden of proof is upon the Commonwealth to establish every part of it, 
beyond a reasonable doubt; and if, in any part of it, you are left in doubt, the de- 
fendant is entitled to the benefit of the doubt, and must be acquitted. But, in con- 
ferring together, you ought to pay proper respect to each other’s opinions, and listen, 
with a disposition to be convinced, to each other’s arguments. And, on the one hand, 
if much the larger number of your panel are for a conviction, a dissenting juror should 
consider whether a doubt in his own mind is a reasonable one which makes no impres- 

_ sion upon the minds of so many men, equally honest, equally intelligent with himself, 
and who have heard the same evidence, with the same attention, with an equal desire 
to arrive at the truth, and under the sanction of the same oath. And, on the other 
hand, if a majority are for acquittal, the minority ought seriously to ask themselves, 
whether they may not reasonably, and ought not to doubt the correctness of a judg- 
ment which is not concurred in by most of those with whom they are associated. 

Mr. Sunurvan of Lawrence: I understood the gentleman (Mr. 
McKeon) to say a moment ago that one of the difficulties with the 
present system is that jurymen who believe that the defendant is not 
liable will compromise with those who believe in liability for a large 
amount to agree upon a verdict for a lesser amount than the latter 
think the plaintiff ought to have. I should like’to ask the gentleman 
if that would not be a good deal easier to accomplish if only ten men 
were required to agree, instead of twelve as now. 

Mr. McKeon: In my opinion, it would not be easier where majority 
verdicts obtain, because the question of liability would be determined 
first, and upon its merits, and entirely apart from the amount of com- 
pensation to which the plaintiff was entitled, if he would be entitled to 
any, and that therefore very often, and most often, the question of 
compromise would not at all arise if we had majority verdicts. At 
least, if that be not true, I think it is absolutely certain that there 
would be no confusion of the question; that the proposition of liabil- 
ity would be settled by a majority vote in the first instance, and that 
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thereafter there might be some kind of compromise, because that is 
in the nature of things, on the question of the amount only. But in 
that kind of a compromise, sir, no man sacrifices a principle; no man 
says: “I believe that there is liability here’’ or that “there is no 
liability here, but I will agree to pay a smaller (or larger) sum than is 
just in order to get out of this jury room.” JI think that the principle 
which has been so ably argued for in this Convention, that we ought 
to have a unanimity of verdict, takes account of only a partial view of 
the subject. Even on their own argument they stop with the verdict 
of the jury. If that is a valuable right, why stop there? Why permit 
our courts, upon a majority opinion, to disturb that verdict, which 
they so eloquently have argued for here to-day? 

And one more suggestion by way of emphasis before I close. If the 
gentlemen who favor the committee’s report are so absolutely certain 
that this measure has no merit, they will amply protect their views 
by voting to submit the question by way of referendum on the ballot 
as a part of the efforts of this Convention. If the majority of the 
people of this Commonwealth are content and satisfied with the 
present procedure of our courts, I submit to you that they will retain 
the present practice of the Constitution; but if they are dissatisfied, 
and if they do approve a measure of improvement submitted to them 
by this Convention, that they will have obtained that for which they 
long have sought, in which they most earnestly believe and which they 
most earnestly desire. [Applause.]. 

Mr. Leonarp of Boston: I do not desire to say anything upon what 
I call the judicial phase of this question. It seems to me that that 
aspect of the question has been pretty thoroughly covered. However, 
I feel there is another side to this question of jury trial which is even 
more important than the judicial. 

I came here this morning without having concluded my own mind 
on the subject. So far as the question between litigants goes I am 
inclined to support the resolution as offered. But it seems to me that 
we have confined our discussion to the professional side, to the judicial 
side, and, excepting the very able and very vigorous remarks which 
were made by the gentleman from Boston in the third division (Mr. 
Lomasney), the discussion has been confined to lawyer members of the 
Convention. 

I desire to quote a few lines from the observations made by a promi- 
nent Frenchman, an aristocrat, who visited America eighty years ago, 
De Tocqueville. One of the most interesting chapters in his work on 
Democracy in America is the chapter on Trial by Jury in the United 
States considered as a Political Institution. I should like to direct the 
attention of the members to that phase of the question for a moment, 
especially the attention of some of the gentlemen who have served on a 
jury, the gentlemen who are laymen and who represent the people, who 
are finally to decide this question; for if it goes to the polls the lawyers 
are not going to decide it; the people are going to decide it and, if 
possible, I should like to stimulate a discussion as to whether or not 
in some ways the present jury system might be modified. This writer 
said in 1835: 

The jury is, above all, a political institution, and it must be regarded in this light 
in order to be duly appreciated. . . The system of the jury, as it is understood in 
America, appears to me to be as direct and as extreme a consequence of the sovereignty 
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of the people as universal suffrage. They are two instruments of equal power, which 
contribute to the supremacy of the majority. . . . 

_ Tam so entirely convinced . . . that the jury is preéminently a political institu- 
tion, that I still consider it in this light when it is applied in civil causes. . . . 

When . . . the jury acts, . . . on civil causes, its application is constantly visi- 
ble; it affects all the interests of the community; every one codperates in its work; 
it thus penetrates into all the usages of life, it fashions the human mind to its peculiar 
forms, and is gradually associated with the idea of justice itself. . . . 

The jury contributes powerfully to form the judgment and to increase the natural 
intelligence of a people; and this, in my opinion, is its greatest advantage. It may be 
regarded as a gratuitous public school, ever open, in which every juror learns his 
rights, enters into daily communication with the most learned and enlightened mem- 
bers of the upper classes, and becomes practically acquainted with the laws, which are 
brought within the reach of his capacity by the efforts of the bar, the advice of the 
judge, and even by the fashions of the times. I think that the practical intelligence 
and political good sense of the Americans are mainly attributable to the long use which 
they have made of the jury in civil causes. 

I do not know whether the jury is useful to those who have lawsuits; but I am 
certain it is highly beneficial to those who judge them; and I look upon it as one of 
the most efficacious means for the education of the people which society can employ. 

What I have said applies to all nations; but the remark I am about to make is 
peculiar to America and to democratic communities. . 

And he concludes: ; q 

Thus the jury, which is the most energetic means of making the people rule, is 
also the most efficacious means of teaching it how torule well. (Democracy in Amer- 
ica, by Alexis de Tocqueville, vol. i, pp. 361-367.) 

I have read those few lines because it seems to me that the political 
side, the business side, the side of the juror, is more important than 
whether or not more cases are lost for plaintiffs or defendants by 
reason of this juror or that juror holding out in the decision of particu- 
lar cases. On the judicial side my mind is fairly well made up, but I 
should like very much, Mr. Chairman, to hear some expression, before 
we come to a vote, from gentlemen who have sat occasionally in the 
jury-box. 

Mr. O’Conneuu of Boston: I do not care to unduly prolong this 
debate, but I do wish to call the attention of the business men in this 
Convention to a fact that all of them will recognize, and to a fact that 
every lawyer and every judge knows to be true, namely, that when 
judges are picking foremen of their juries they invariably try to pick 
out the most intelligent man they can get, and they usually pick out 
some man who has some large interest in a business way. 

Talk ‘with any business man who has sat on a jury in this Com- 
monwealth in the last twenty years, and every one of them will tell 
you that they like jury service, but they have one great fault to find 
with it. They cannot understand why one man should be allowed to 
hang up eleven, or why two men should be allowed to stand in the 
way of justice; and nearly every business man will tell you that, 
whilst he dislikes the single judge system, nevertheless, when he has a 
case to present hereafter he would rather present it to a single judge, 
simply because of his objections to a system that permits one man to 
overrule eleven. 

Gentlemen, there is a distinct defect that we are called upon to 
correct. It is not a matter of protecting property here, as the gentle- 
man from Quincy (Mr. McAnarney) has said. Is property any more 
sacred in Massachusetts than it is in the sixteen States of the Union 
where the five-sixths or three-quarters rule prevails? Is property in 
Boston any more sacred in the hands of a jury than it is in San 
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Francisco or New Orleans? Are the rights of the property owners in 
Massachusetts any more protected than those of the people in 
Montana, or Wisconsin, or Minnesota? Some of the greatest enter- 
prises in which vast sums of our eastern money have been recently 
spent, are located in the State of Montana, — such as the Montana 
Power Company, the Anaconda Copper Company, the Chicago, Mil- 
waukee and St. Paul Railroad Company. Property is just as safe in 
those States, according to the views of our great trustees, and accord- 
_ing to the views of men who hold property most sacred, as it is in this 
old Commonwealth. I simply say to you, gentlemen, that there is a 
grave and well-recognized evil to be corrected, and as long as it should 
be corrected we should address ourselves to it. 

The gentleman from Worcester (Mr. McKeon) was interrupted in 
reading the case of Commonwealth v. Tuey. He did not read the last 
paragraph of that case. Lawyers are all familiar with it. The judges 
try to invoke this same doctrine proposed in this resolution in trials 
by jury. When a jury has been shut up for ten or twelve hours the 
judge frequently will call them in, and read this case in 8 Cushing, 
Commonwealth v. Tuey. He will try to impress upon them an unwrit- 
ten law that the minority must yield to the will of the majority. The 
court says in its concluding argument: 

The jury room is, surely, no place for pride of opinion, or for espousing and main- 
taining, in the spirit of controversy, either side of a cause. 

The evil that we are complaining of here is not disagreements on 
the part of juries. Juries rightly disagree in many cases, but the evil 
that we are complaining of is that one or two men can frustrate justice 
and stop men from getting justice in our Massachusetts courts. I, 
for one, trust that something will come out of these three measures 
that will correct an evil that every business man in this Common- 
wealth knows to be a grave evil. Every lawyer should support this, 
because it protects the jury system, and we lawyers know that the 
strongest safeguard of the American citizen and his property and per- 
son is the jury system, and we should do everything that we possibly 
can to strengthen and‘fortify it. 

Mr. Dresser of Worcester: I am very certain that this committee 
must approve of the principle of unanimity, for I recall, if I may say 
so with propriety, the applause which welcomed the announcement a 
few days ago that one of our important committees had become 
unanimous, that any dissension that there was had been cured and 
that there was a unanimous report. That is advisable, because ‘it 
settles questions, and every matter of unanimity is a matter of yield- 
ing and conciliation between discordant or differing views. ‘That is 
perhaps one reason why every group of persons, directors, English 
courts or American courts, have acted by majority, while the jury 
during all these centuries has been unanimous. The jury is a common 
law form peculiar to England and other common law countries, and 
as the gentleman in this division (Mr. Gallagher) called to your atten- 
tion a moment ago, when, in the time of Edward IV, it became 
unanimous, at that moment life and property and reputation began 
to be safe in England and safe for us, while on the continent they 
were still at the will of the powerful and remained so for centuries. 
That is why every one of us has been brought up in the belief, — we 

) 
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do not know why, perhaps, — but in the belief that somehow our whole 
system and all our rights hang upon this jury system with its unani- 
mous verdict. The only common law States that have changed that 
are some States like New Mexico and Idaho and Colorado. It is 
possible that they have discovered a new principle in the common law, 
but it may be doubted. 

The learned gentleman in the fourth division in his remarks this 
morning brought to my mind more clearly than before that there is no 
demand for this change, — no real demand. From the wealth of his 
experience he must have known evils, if there were evils, and have 
considered remedies, if there were remedies. Yet if I rightly under- 
stood his remarks, he was considering the question this morning for 
the first time and then found in support simply the argument of 
antiquity. 

I was one of the members of the Judiciary Committee, and tried to 
divorce my mind from the influence, the conservative influence, of 
history. It is an interesting question. The committee of the bar of 
which the gentleman from Boston (Mr. Sanford Bates) is a member 
sent out a questionnaire to every lawyer in the State and got no replies. 
Nevertheless it is an interesting question to consider. I, for one, and 
many of the members of our committee, took it as well as we could, as 
carefully as we could, as a new question, and there were two things 
that satisfied me that no change should be made. One is that the jury 
is not a selected body. Every other body that acts by majority is 
selected. The judges are appointed. The gentlemen here are elected. 
The directors are chosen. The jury is not selected, but goes forth as 
it is drawn by lot. The other point is that because of the require- 
ment of unanimity, so well expressed in the instructions of the late 
Judge Hoar in the Tuéy case, the minority argument must be heard 
and weight must be given to it. It is not always the right argument, 
but it is considered, and we know that the matter at issue will be 
settled. 

I hope very much that the change expressed i in any of the resolu- 
tions here will not be adopted by the committee. 

Mr. McAnarney: Twice during the course of this debate has 
Commonwealth v. Tuey been referred to. May I refer to it a third 
time and give you the law as finally declared in that case by Mr. 
Justice Bigelow, who rendered the opinion of the court? 

The jury room is, surely, no place for pride of opinion, or for espousing and main- 
taining, in the spirit of controversy, either side of a cause. 

Do you gentlemen agree with that? [Reading]: 

The single object to be there effected is to arrive at a true verdict — 

Does any man in this Convention doubt the truth of that state- 
ment? [Reading]: 

and this can only be done — 

Mark you, how? 

and this can only be done by deliberation, mutual concession, and a due deference 
to the opinions of each other. 

How otherwise, gentlemen, do you want a conclusion of fact to be 
arrived at? [Reading]: 
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By such means and such only, in a body where unanimity is required, can safe 
and just results be attained; 

And now mark you, sir, these concluding words, because to my 
mind they are the last words upon this subject: 

and without them, — 

Without what? 

without them, — 

Without what? 

Without “‘ due deliberation, mutual concession, and a due deference to 
the opinions of each other.” 

and without them, the trial by jury, instead of being an essential aid in the admin- 
istration of justice, would become a most effectual obstacle to it. [Com. v. Tuey, 8 
Cush. 1, 4.] 

There, sir, you have the opinion of our Supreme Judicial Court. 
Without that deliberation, concession and deference of opinion to 
which the court refers, trial by jury becomes an effectual obstacle to 
justice, and not an aid to it. 

Mr. Frenca: Now that the debate on this question has been pro-' 
longed for nearly the entire day, may I be permitted to quote a re- 
mark recently made in my hearing by a Justice of the Superior Court 
of this Commonwealth, a gentleman engaged in presiding at the trial 
of jury cases from about the first of September until about the first of 
June of each year? A jury having reported a disagreement, the judge 
remarked in their presence: “I believe this is the first disagreement in 
a civil case that I have received at the hands of a jury for at least 
two years.” 

Mr. MAnsFIELD of Boston: I realize, Mr. Chairmag, that the com- 
mittee is weary after the discussion of this question for so long a time, 
and that the period is a heated one, and that all sides of this question 
have been gone into pretty fully; but I beg the indulgence of the 
committee for a few brief moments while I may be allowed to express 
my emphatic dissent in the most humble manner from the expressions 
voiced by my brothers in the legal profession of far higher standing 
than mine, of a vast deal more experience, of incomparably greater 
success than mine, and to say to you that it is my profound conviction’ 
that if this Constitution should be amended by the action taken it 
would be a matter of almost irreparable detriment to the good interest 
of this Commonwealth. It would not necessarily be fatal, Mr. Chair- 
man; the Commonwealth has weathered and can weather many 
storms. ! 

Matters of policy may be viewed in different lights by many people, 
but here is something which should be considered from the standpoint 
of logic and of fact. It does not satisfy me that members of this 
committee may say to me: “This is an old system, and anything new 
is preferable to it.’ If a matter is old, if it is sanctified and hallowed 
by time, if it has met the approval of countless generations of people, 
then I think that that goes to show that it is a well-established system 
of merit, approved by many generations. Something new is not 
necessarily something better. 

I shall be bold enough to say that some gentlemen of this committee 
who have voiced their sentiments in behalf of this measure have at 
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least some slight trace of political feeling and ambition in the senti- 
ments they have expressed. I think, Mr. Chairman, that no man in 
this Convention who knows me will venture to say that I have any 
sympathy in favor of corporations, either in court or out; and [I 
venture to say further that no member of the committee will venture 
to say that I will be a party to any corruption sought or obtained 
from any jury or juryman; but I say this to you, that in my somewhat 
limited experience during my twenty years at the bar as compared 
with the vast experience of so many learned and able gentlemen, and 
during my observation as I have gone daily in and out of the Suffolk 
County court-house and some of the other court-houses around and 
about this Commonwealth, I have become deeply and unalterably im- 
bued with the conviction that it is for the best interest of every litigant, 
plaintiff or defendant, person or corporation, that this existing sy stem 
should not be disturbed or interfered with. 

Before I was a lawyer I sat on a jury. I sat to the limit of thirty 
days as a member of a jury in the Suffolk County court-house while I 
was a student at the Boston University Law School. That brief 
experience gave me, [ think, at least some slight insight into the 
working of that system. All jurymen are not impregnable. There 
may be corruption., They are not all gifted with an enlightened 
intelligence which will enable them without any doubt or possibility 
to determine the exact facts in a given case. I admit that freely. 
But I want to be as frank in stating to you, Mr. Chairman and gentle- 
men, as my brothers here have been in criticizing the jury system, and 
the corrupt members of the jury whom they say sometimes exist. 
I agree with them that it is not only the members of the jury; the 
presiding jurist sitting upon the bench, who decides questions of law 
and directs the jury in its deliberations and determination of questions 
of fact, is at least an equal factor in what is done in the court-room. 
I know, — and let us talk plainly to one another, — that there are 
judges and have been judges in our Superior Court in this Common- 
wealth who have been known, and described, and talked about and 
bruited about by men as high in standing at the bar as any gentleman 
who has spoken here to-day, who have been referred to, not only 
occasionally but commonly, as “corporation” judges, as men inclined 
to favor corporations, as men whose bias and whose leaning is toward 
the interests; and that word, which has been used here already so 
many times, is perfectly well understood. 

I have observed, not once but time and time again, how such a 
Justice has dominated a jury. I recall, to give an illustration, one 
particular session in the Superior Court of Suffolk County where men 
drawn as all the other jurors were drawn sat there to decide the facts 
and attempt to arrive at justice. The presiding justice in that session 
by his charges to the jury, by his manner to the men who were drawn 
as jurors, so worked upon their feelings, so obtained their friendship 
and good will, that during the entire sitting of that jury in that court- 
room, during the entire thirty days that that jury sat there, every 
verdict brought in by them, and brought in with unanimity, brought 
in unanimously, was a verdict for a defendant corporation. I speak 
of that, Mr. Chairman, to attempt to make this point: That men 
drawn, however they may be, by lot or by choice or by any miscel- 
laneous method, from the multitude of people in any given com- 
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munity in this State, are not necessarily biased in a certain direction, 
and that although you exclude one or two or three or some minority 
of their number from the operation of the law requiring an agreement, 
it does not necessarily mean that then they will sit free, impartial, 
honest, and uninfluenced within the meaning of our laws; and I fear, 
Mr. Chairman, that even then you would arrive at a result very far 
indeed removed from perfection. 

I view this matter from a different point of view from that of some 
of my friends. They refer to the decisions by boards of directors, by 
committees, by other bodies, by the body politic itself in electing 
candidates to office, and I think that in my mind I can make this dis- 
tinction: That in such decisions, men give vent to an expression of 
their opinions and desires and say what they want to have done. In 
the jury room, when twelve men are shut in there free from any word 
or influence of any other member of the community, they sit there not 
to say that they would like or would desire to have some plaintiff 
obtain some money from a defendant, but they sit there for the sole 
purpose of deciding facts, of saying what the truth is, and not to ex- 
press their opinion, or their will, or their wish. 

Mr. Chairman, my personal experience when I served as a juryman, 
my observation since then while I have been taking such activities as 
I could as a member of the bar, has been this: That sometimes the 
one man of the twelve who sat to listen to a case supplied the very 
thing which leavened the whole loaf and which inclined and finally 
succeeded in obtaining a jury to realize and to consider all points of 
view and to arrive finally at a better decision than they would if that 
man were disregarded. What would happen were you to authorize the 
Legislature to pass a majority law, and the Legislature then did so? 
Simply this: Twelve men would walk into a jury room. They would 
sit down. They would vote at once. Two or three among them would 
vote in the minority; the others as a majority would agree. Perhaps 
among that minority might be the most honest, the most disinter- 
ested, the most learned, the most experienced and the most sym- 
pathetic with the people, and with the corporations, and with all 
parties involved, who are sitting upon that jury. In the minority 
might be one man or two men or three men who might have the 
pluck, the backbone and the audacity to defy the judge sitting in the 
court-room, who had purposely and intentionally sought to sway the 
minds of that jury and to induce them to reach a conclusion which he 
favored. There might be in that minority, sitting in that jury, one 
man or two men or three men who, with sufficient force, with sufficient 
persuasion, with sufficient ability, might explain to their colleagues 
on that jury their view of the situation, so as to convert them. That 
has been done, Mr. Chairman and gentlemen, far more times! than 
any of my learned friends here, lawyers of great ability, have had 
juries disagree on cases which they have tried before them. ‘The one 
man or the two men or the three men have done far more to obtain 
justice for the poor man they speak of, they have done far more to 
prevent gross injustice to every party in a case, than in my humble 
opinion could be attained by giving a majority or any number less than 
the whole of a jury the power to decide a question. To pass such a 
measure, to embody it in the Constitution, to institute it in legislation, 
would mean simply that when a jury considered a case they would give 
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it simply snap and immature judgment, and not a mature deliberation. 
I hope, Mr. Chairman and gentlemen of the committee, that this 
measure will be defeated. 

The amendments moved by Mr. Dutch of Winchester were rejected and the 
resolution, No. 49, was rejected. 

_ The Convention, sitting as a Committee of the Whole, then took under con- 
sideration the following resolution (No. 203), bearing on the same subject, pre- 
sented by Mr. Sanford Bates of Boston: 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
following: — ; 

ARTICLE OF AMENDMENT. 
In all civil actions which shall be tried by a jury in this Commonwealth, after twelve 

hours’ deliberation, the agreement of five-sixths of any jury therein shall constitute 
a sufficient, true and valid verdict. The deliberation of the jury shall be deemed to 
have commenced when the officer has conducted the jury to their consultation room 
and the clerk in charge of the session shall enter such time in his records. 

Where the verdict is agreed to by all the jurors the foreman only shall sign the ver- 
dict; when less than the full number agree on the verdict the same shall be signed by 
all the jurors who concur therein and the clerk of said court shall enter on his minutes 
the number of said jurors concurring in such verdict. 

Mr. Bates moved that the resolution be amended by the substitution of the 
following new draft: 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
following: — 

ARTICLE OF AMENDMENT, 
The Legislature may provide that in all civil actions which shall be tried by a jury 

in this Commonwealth after twelve hours’ deliberation the agreement of five-sixths 
of any jury therein shall constitute a sufficient, true and valid verdict. 

The amendment was rejected, by a vote of 30 to 150. The original resolution 
also was rejected. 

Mr. John C. Twomey of Lawrence presented the following resolution (No. 
205), bearing upon the same subject: 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

j ARTICLE OF AMENDMENT. 
The verdict of a jury in any civil action or proceeding shall be a final determination 

therein, and no verdict shall be set aside on the ground that it is against the weight 
of evidence, nor shall the damages awarded be reduced on the ground that they are 
excessive, but after motion filed, the court may recommit the cause to the jury for 
further deliberation. 

The committee on the Judiciary reported that the resolution ought Nor to be 
adopted and this report was considered by the Convention July 27, 1917. 

The resolution was rejected the same day. 

THE DEBATE. 

Mr. Twomey of Lawrence: Well realizing the temper of the mem- 
bers of this Convention upon these matters relating to jury trials, I do 
not plan to say a great deal with reference to this particular measure, 
but still I think something ought to be said, so that if the attitude of 
this Convention that we should retain a majority verdict in civil cases 
is to prevail, we ought to do so with an express understanding 
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whether or not a proposition such as is submitted here ought to be 
attached to the decision to retain majority verdicts. This proposition 
simply recites that, once a jury has returned a verdict, it shall not be 
set aside on either of the two specified grounds, that the verdict is 
against the weight of the evidence or that the damages are excessive. 
I well realize that at times juries may go astray on either of those two 
questions, and I am not attempting by my proposition to make it 
possible to change the improper verdict of a jury. J have put in 
there a safeguard, that if either party is dissatisfied with the verdict of 
a jury, upon motion filed a presiding judge may recommit the ques- 
tion, either as to damages or as to the verdict with reference to the 
weight of the evidence, — recommit it to the jury for further con- 
sideration; but if that jury after further deliberation is still of the 
same opinion, or alters its opinion upon the matter, then that deter- 
mination is to be a final one. Not that our Supreme Judicial Court is 
not to have the power to take recognition of exceptions or miscarriages 
with reference to the application of the law; but if there is any merit 
in our jury system, so ably defended here yesterday, if there is any 
merit in unanimous jury verdicts, I trust that this Convention will not 
be so inconsistent as to say that once we have unanimity in jury 
verdicts, some one individual, or some small group of individuals, 
whether it is one judge of the Superior Court or four Justices of the 
Supreme Judicial Court, can set aside that unanimity which we voted 
so strongly on yesterday. 

I submit that, with reference to the question of the weight of-evi- 
dence, all that the Supreme Judicial Court has before it is the record, 
where, in the testimony, what may have been recorded “No,” an 
intelligent jury, seeing the expression of the person, noting his conduct 
and his general demeanor upon the witness stand, may often translate 
into a “Yes.” So that I say the record of the case, being nothing 
but the printed words, is not a fair criterion by which a court may set 
aside the verdict of a jury on the ground that it is against the weight 
of the evidence. 

In reference to the other aspect of the question, the matter of 
damages, if a jury, especially in actions for personal 1 injuries, sees the 
victim, sees his incapacity, sees the physical wreck that is left, are we, 
—who believe so strongly in jury verdicts, in their integrity, in their 
absolute safeguards for the rights of parties, — are we going to allow 
some other tribunal, which does not see the physical being, which does 
not see the injuries inflicted, but rather sees a paper recital of the 
injuries, to attempt then to denne with mathematical accuracy what is 
the true measure of damages? 

I submit, gentlemen, that if our jury system is all that its advocates 
pronounce it, if it is the most successful system that centuries of 
experience and centuries of judicial thought can find, then I trust that 
this Convention will not record itself in such an inconsistent manner 
as to say, once we have a verdict of the jury, that some other person 
or group of persons is greater than that jury. 
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Right to Trial by Jury. 

Article XV of Part the First of the Constitution is as follows: 

Art. XV. In all controversies concerning property, and in all suits between two 
or more persons, except in cases in which it has heretofore been otherways used and 
practiced, the parties have a right to a trial by jury; and this method of procedure 
shall be held sacred, unless, in causes arising on the high seas, and such as relate to 
mariners’ wages, the Legislature shall hereafter find it necessary to alter it. 

\Mr. John C. Twomey of Lawrence presented the following resolution (No. 
208) : 

f tiie That it is expedient to amend the Constitution by the adoption of the sub- 
join : 

ARTICLE OF AMBNDMENT. 
The right to trial by jury shall be inviolate, and shall extend to all cases at law, 

but a jury trial may be waived in all cases by the parties after the right of action has 
accrued, and in any civil action or proceeding the agreement of five-sixths of any jury 
after five hours deliberation shall be a sufficient verdict therein. 

The committee on the Judiciary reported that the resolution ought Nor to be 
adopted. 

Tt was considered by the Committee of the Whole Thursday, July 26, 1917, 
and was rejected by the Convention the next day. 

THE DEBATE. 

Mr. Twomey of Lawrence: This resolution, No. 208, states that the 
right to trial by jury shall be inviolate and shall extend to all cases at 
law, but that a jury trial may be waived in all cases by the parties 
after the right of action has accrued. I shall be brief, but I do want to 
say that I have dispelled from my mind all doubts that majority 
verdicts by juries are wise. I am convinced in view of the discussion 
and the vote of the Committee of the Whole that nothing less than 
a unanimous verdict of twelve men is for the good and welfare of the 
people in this Commonwealth. But I appeal to those who have so 
ably advocated unanimity of jury verdicts, to those who have voted 
for the proposition, that they now give us a jury trial in all cases. If 
there is merit in a jury trial, if it is as good as they tell us it is, then I 
ask them to give to that humble litigant, to that person who may have 
his property taken away from him without due consideration, what he 
should have, — a jury trial. I ask them now to go on record in this 
same meeting of the Committee of the Whole as wanting those liti- 
gants, humble and poor, to get what they say is good for them, a jury 
trial. 

Mr. McAnarney of Quincy: Will the gentleman specify in what 
actions at law in our higher courts parties to a case are not entitled to 
trial by jury if seasonably claimed? 

Mr. Twomey: In answer to the question, I would say that that 
result has been achieved practically in the matter of workmen’s 
compensation. 

Continuing, Mr. Chairman, I would add that I shall be exceedingly 
distressed if those who have defended and voted for jury trial with unani- 
mous verdicts now say to us: “Oh, no, a jury trial is not as good as 
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we would have you believe, it is only good in some cases.” I say that 
it is my belief that if a jury trial is good for a eigen in one case it — 
ought to be good enough in all cases. 

Mr. Francis P. McKeon of Worcester presented the following resolution (No. 
151): 

Resolved, That it is expedient to amend the Constitution by adopting the subjoined 

ARTICLE OF AMENDMENT. 

That Article XV of the Declaration of Rights be amended by the substitution of 
the following : — 

Art. XV. In all controversies concerning property, and in all suits between 
two or more persons, the parties have a right to a trial by jury; and this method of 
procedure shall be held sacred, unless, in causes arising on the high seas, and such as 
relate to mariners’ wages, the General Court shall hereafter find it necessary to alter it. 

The committee on Bill of Rights reported that the resolution ought not to be 
adopted. 

By agreement, the subject was acted upon adversely by the Committee of the 
Whole, July 26, 1917, and was considered by the Convention the following 
day, and rejected. 

THE DEBATE. 

Mr. McKzon of Worcester: Mr. President, if you please, I should 
like to explain before this question is taken the exact issue which 
I intend to raise now under an amendment which J shall offer if this 
resolution is not rejected. I think it is a proposal that will meet with 
very decided approval upon the part of the lawyers of this body. 
The question which it raises, briefly, simply and plainly stated, is 
this: That wherever in 1780, at the adoption of the Constitution, and 
wherever now we have avright to a trial by jury, that in like cases, 
trying the same questions, determining the same facts, we shall pre- 
serve and extend that right of trial by jury to causes in equity. That 
is the sole question raised by this amendment, which narrows down to 
a very large extent my original proposal. Therefore I would ask that 
I may have opportunity to present a brief statement in support of 
extending the right of trial by jury in equity to those causes wherein 
that court has concurrent jurisdiction now with the courts of common 
law, so that we may have a harmonious and complete system of 
procedure in all those cases where we believe that controverted facts 
ought to be tried by the jury, as the best tribunal which we have. 
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VII. 

ABOLITION OF CAPITAL PUNISHMENT. 

Mr. John D, W. Bodfish of Barnstable presented the following resolution 
(No. 31): 

Resolved, That the following amendment to the Constitution be submitted to the 
people for their adoption or rejection: — ‘ 

Whereas it is universally recognized that no person has a right to take the life of 
another except in the extreme necessity of self-defence, and whereas the same prin- 
ciple ought to be recognized in the conduct of the body politic, it is, therefore, hereby 
ordained that no court of law within this Commonwealth shall hereafter impose the 
penalty of death for the punishment of any crime. 

The committee on the Judiciary reported that the resolution ought not to be 
adopted. It was considered by the Convention, sitting as a Committee of the 
Whole, Tuesday, July 31, 1917, and was rejected the next day. 

THE DEBATE. 

Mr. Boprisu of Barnstable: I rise with some distrust of my ability 
to present this matter as it ought to be presented to you. I do 
not know what support I may expect from other members of the 
Convention, for I have had no time to lobby in the interest of 
the passing of this resolution. Notwithstanding my distrust of my 
ability to present it as it should be presented, I am impelled to 
undertake it because of the teachings of my parents from my youth 
up, and because of the example of Lincoln, the greatest son. of 
America, who acknowledged that his courage and power to bear such 
burdens as none of us ever has been called upon to bear, were derived 
from his reliance upon the great Author of the universe, and I now 
rely upon that same destiny which shapes our ends, to see to it that 
the truth which I may speak carries with it the conviction that it 
ought to carry, in spite of the poor words in which I may convey it. 

I know my limitations. I shall attempt no flights of oratory. I shall 
leave brilliant speech to those among us who are justly reputed to be 
masters of it. JI am well aware of the task I am undertaking. The 
committee on the Judiciary has reported that this resolution ought 
not to pass, and you will be reminded that that report is unanimous. 
But I think some members of that committee will have the grace to 
admit that in the press of other matters they did not give this matter 
as much attention as they would have liked to give it. I think all the 
members of that committee will admit that they did not have before 
them the data compiled by the commission for the use of this Conven- 
tion at the time they heard this question and made their report. 

But if it is still urged that this committee ought to follow the action 
of that committee because that report was unanimous, I ask you what, 
then, is the function of this committee? We might as well let every 
matter go directly to the Convention. And I also answer, with full 
deference to the membership of that committee,’ to their ability and 
to their honesty, and especially to the ability and honesty of their 
venerable chairman, that it is a habit ‘of mind of the legal fraternity 
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and of judges to look always backward for precedent rather than 
forward for some opportunity for improvement. 

Another reason why we should not accept the report of that com- 
mittee is because it is based on the erroneous assumption that this is 
legislative matter and not a matter for constitutional amendment. 
This raises an issue which is fundamental to everything which we shall 
do here in this Convention, and we will do well at this point to give 
this issue brief consideration. 

Let me say at once that I am not of those who look upon the Con- 
stitutional Convention as having been called for the purpose of writing 
into the body of the fundamental law those matters of legislative im- 
portance only which have failed to get by the General Court. Neither 
am I of those who believe that the present Constitution is entirely 
outworn. The age of that Constitution proves that it has for its 
foundation principles essentially true and sound, but its very age also 
indicates that it may need repairs, that it may need to be changed, so 
that it may fit present conditions. 

But let us examine, if we can, the question of what is properly 
legislative matter and what is proper matter for amendment to the 
Constitution. Ex-President Eliot of Harvard has included in his list 
of the greatest State papers of this country the decision written by 
Chief Justice John Marshall in M’Culloch v. The State of Maryland, 
which you will find in 4 Wheaton, 316 at p. 407. In that decision 
Chief Justice Marshall says: 

A Constitution, to contain an accurate detail of all the subdivisions of which its 
great powers will admit, and of all the means by which they may be carried into 
execution, would partake of a prolixity of a legal code, and could searcely be em- 
braced by the human mind. It would probably never be understood: by the public. 
Its nature, therefore, requires that only its great outlines should be marked, its 
important objects designated, and the minor ingredients which compose those objects 
be deduced from the nature of the objects themselves. 

There is perhaps no better illustration of what Chief Justice 
Marshall meant, with the possible exception of the Federal Constitu- 
tion, than the present Constitution of Massachusetts. Keeping these 
matters in mind let us look for a moment at the character of the reso- 
lution before us. I know full well that the text of that resolution is 
not perhaps the best. It was drawn hastily, but I was satisfied from 
those who know more about such matters than I do that it was broad 
enough to cover the purpose. I had in mind. I am perfectly willing to 
have any changes in phraseology made. 

But let us look at the subject-matter of that resolution. It deals 
with the question of capital punishment. That deals primarily with 
the right to life. Let us see if the right to life is a matter which has 
been treated constitutionally. We. read in the very Preamble of our 
Massachusetts Constitution that one of the first ends of government 
is to furnish to the individuals who compose it the power of enjoying 
their natural rights and the blessing of life. We read in the first 
Article of the Declaration of Rights that all are born free and equal, 
that they have certain natural, essential and unalienable rights, that 
among these may be reckoned the right of enjoying and defending 
life and liberty; and all through the Constitution we deal with the 
question of life and the conditions under which it may be interfered 
with. 

4 
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So the subject-matter of the resolution and the subject-matter of the 
Massachusetts Constitution are in harmony, and the resolution there- 
fore falls within the definition as laid down by Chief Justice John 
Marshall, and therefore the basis of the report of the committee on 
the Judiciary is not sound. 

This brings us to a consideration of the main question, the advisa- 
bility of the retention or the abolition of the penalty of death as a . 
punishment for crime. I hold no brief for murderers. I urge only 
what I believe to be for the common good, — the protection, safety, 
prosperity and happiness of all the people. For ages humanity has 
been struggling upwards from its rude beginnings, where of necessity 
it obeyed the law of the jungle, the club and the fang, — an eye for an 
eye, a tooth for a tooth, a limb for a limb, and a life for a life. Little 
by little the light ‘of reason has dawned upon the race, until finally 
we have come to the point where revenge and retaliation have given 
place to reason. The old question, “Am I my brother’s keeper,” we 
now answer in the affirmative, but in practice how fearfully short we 
fall of doing what that answer implies. 

Probably in no department of human life has there been a greater 
transformation than in that of the relation between society and its 
criminal classes. Secarcely more than a century ago over two hundred 
offences were punished by our English ancestors with the penalty of 
death, inflicted with varying degrees of cruelty and horror. Now we 
have reached that more human stage where in Massachusetts we inflict 
the penalty of death for the single crime of murder in the first degree 
only, and that is hedged about in many ways. We allow provoca- 
tion, drunkenness, insanity, to be pleaded in defence, and we take 
advantage of every extenuating circumstance to save the accused 
person. If there is any department in our legal administration which 
justifies the charge that there is one law for the rich and another for 
the poor, it is to be found in the cases of those accused of capital 
offences. The man who cannot afford to pay great alienists may be as 
seriously affected in his mind as the man who can, and if we are going 
to give the benefit of the doubt to one we should give it to the other. 
For it should be noted that we no longer punish for the protection of 
society. If we did we should kill them all, — the provoked as well 
as the deliberate, the drunk as well as the sober, the insane as well as 
the sane. But who would stand for such a system as that? No, we 
must preserve the insane criminal even at the risk of his keeper and of 
society. So I say we no longer punish for the protection of society. 

The only argument which is left for those who believe in the re- 
tention of this relic of the rude justice of a more barbarous age is the 
argument that it deters others from committing the like offence. 
This, you will find, is one of the four determining questions which the 
commission for compiling data for the use of this Convention says 
should determine our attitude on this subject. You will find those 
four questions on page 13 of document No. 25. This is the first: 
Does it deter others? The evidence which you will find in that same 
document, and which you can find elsewhere, is overwhelmingly in 
favor of my resolution. 

If you will read carefully the statistics of those States and those 
nations which have abolished capital punishment, the statistics of the 
Federal Bureau of the Census, and the tables on page 31 of document 
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No. 25, you will reach the same conclusion. I will not deal with the 
foreign nations, for, as the veteran from the fifth ward (Mr. Lomasney) 
would remind us, we are living in Massachusetts; but I will deal 
briefly with the other States of this Union. 

Michigan abolished capital punishment in 1846, and nothing could 
induce her to return. Wisconsin abolished it in 1853; and in this 

. report, document No. 25, you will find that the Governor of Illinois, 
comparing Illinois with Wisconsin, compared it greatly to the ad- 
vantage, of Wisconsin and deplored the fact that Illinois did not do 
likewise. Rhode Island abolished capital punishment in 1852. Maine, 
the last time, in 1887. And among the other States that have abol- 
ished it you will find Washington, Kansas, Minnesota, Oregon: North 
and South Dakota and Arizona. 

The statistics of the Federal Bureau of the Census, covering a 
period from 1900 to 1910, and covering States where capital punish- 
ment has been abolished as well as those where it has been retained, 
show that the crime of murder has decreased in all of these States, 
almost without exception, and without reference to the punishment for 
that crime. 

This alone should be sufficient to prove to us that capital punish- 
ment is not a deterrent of crime. But look at the tables on page 31. 
You will find, if you will look at least at the New England States, for 
they are nearest home, that in Maine and Rhode Island, in both of 
which capital punishment has been abolished for many years, there 
was a marked decrease of crime between 1904 and 1910. You will 
find that in Massachusetts and New Hampshire, both of which have 
capital punishment, there was a like decrease in crime. You will find 
in Connecticut, where capital punishment has been in force from the 
beginning, that there has been no change, and that Connecticut has 
a remarkably high rate per hundred thousand. You will find in Ver- 
mont, where capital punishment was in force, an increase, a marked 
increase, almost double, in that short period of time. And then, if 
you wish to look a little further, if you look at Michigan and Wis- 
consin, States in which it has been abolished the longest, you will find 
there a marked decrease. 

It is worthy of note that the crime of lynching does not occur in 
those States which do not have the death penalty. That crime occurs 
alone in States where the State sets the example of taking human life 
because a life has been taken. And if you will stop to consider just 
a moment I think it will appall you, as it does me, to know of the 
hundreds of thousands, if not millions, of murderers who are at large 
in this country, unrestrained and unaccused, for every member of a 

“mob that commits lynching is within the definition of murderer. 
Oregon abolished capital punishment by constitutional amendment. 

The Ohio Constitutional Convention recommended that it be abolished 
by constitutional amendment, and recommended an amendment to the 
people, which was defeated. A committee of the New York Consti- 
tutional Convention recommended that the death penalty be abolished 
by constitutional amendment there. The members of the New York 
Bar Association recommended to the New York Constitutional Con- 
vention that the rigors of capital punishment should be modified, 
because, they urged, the rigors of the present system impel juries 
not to inflict the penalty if they can avoid it; and many times men 

\ 
, 
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are found guilty of minor offences, or not guilty, because of the 
_ reluctance of juries to inflict the penalty of death. The New York 
Bar Association further say, in support of their recommendation, 
that speedier and less expensive trials could be had if the rigors of 
the penalty were modified, and that a greater certainty of conviction 
would obtain. 

On this point it may be well for us to consider one or two facts. 
In England, in a recent year, it was ascertained that of those accused 
of homicide, 76 per cent of those cases in which capital punishment 
was not inflicted were convicted as against 33 per cent of those in 
which capital punishment was the sentence. A comparison of Con- 
necticut, Massachusetts and Rhode Island, covering a long period of 
years, shows that in Connecticut only 13 per cent of those accused of 
the crime of murder are convicted; 87 per cent of the crimes of murder 
in Connecticut go unpunished. In Massachusetts 17 per cent are con- 
victed and 83 per cent of the murders in the Commonwealth of Massa- 
chusetts go unpunished. In Rhode Island, on the other hand, where 
the penalty of death was abolished in 1852, 63 per cent of those 
accused of murder are convicted. When you consider, in addition, 
that in Rhode Island they get speedier and less expensive trials, is 
it any wonder that the committee for revising criminal law in Rhode 
Island, as late as 1913, said that they saw no reason for reinstating 
the death penalty; and you will find the report of that committee 
on page 11, I think, of document No. 25. 

If it is urged that the infliction of death deters those who commit 
murder in cold blood as paid assassins, like the New York gunmen, 
for example, — and it should be noted that the infliction of the pen- 
alty of death in New York did not deter them, — but if it does deter 
such as they, their number ‘is offset many times over by those weak, 
morbid, unbalanced minds which need only the example of a State 
execution to prompt them to the shedding of innocent blood. 

Of 167 condemned men inquired of in New England before their 
execution, 164 had witnessed public executions. The Tucker trial of 
Middlesex County was followed by the commission of many crimes of 
the same kind, and 19 men were awaiting trial for murder in the 
jails of that county at one time shortly after his conviction and 
execution. Can you argue that this was mere coincidence? 

If it still is urged that we should retain the death penalty, then I 
ask you upon whom should the State inflict this punishment? You 
must answer, upon the. guilty and upon the guilty alone. But it so 
happens that many times innocent men have been convicted. Phillips, 
the great English authority on evidence, cites twenty-nine cases where 
the death penalty was inflicted and innocence was afterward estab- 
lished. In Michigan, since the abolition of capital punishment in 
1846, nine of those convicted of murder have been proven to be inno- 
eent. And I could cite to you other cases, in other States, in the east 
as well as in the west, and in our New England piaten. where innocent 
men have been convicted of this crime. 

Just think what it means! If an innocent man is convicted, and if 
your electrocutor sends a charge of lightning through his body and 
reduces him to inanimate clay, there is no power under heaven by 
which you can rectify the wrong you have done. 

But I do not need to argue to you the fallibility of human judg- 
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ment. You know that judges and jurors are human and are liable to 
err. You know that it is the fundamental object of government to 
secure to every man, as the gentleman from Randolph (Mr. French) 
so well said the other day, the utmost protection of life. I think he 
went so far as to say that the Constitution is not worth the paper it 
is written upon unless it does guarantee to the fullest extent the right 
to life, reputation, liberty and property. 

Those who oppose the abolition of capital punishment sometimes do 
so on the ground that the Governor abuses the power of pardon. I 
submit to you that that does not meet the issue. It raises another 
issue. Your quarrel is with Article VIII of the Declaration of Rights, 
in which the Governor is given the power to pardon. I, however, have 
no objection, if those of you who otherwise would favor this measure 
wish it, to so amend my resolution that it will cover that objection; 
for I do not believe that a man convicted of murder should éscape 
punishment by the interference of the executive with the proper ad- 
ministration of law. 

Neither do they meet the issue who urge that the accused man 
brings upon himself his own punishment, and that the Bible sanctions 
the taking of human life. I would remind you who may say “‘ Whoso 
sheddeth man’s blood, by man shall his blood be shed,” that accord- 
ing to the more enlightened dispensation of the later version, we 
find the contrary rule laid down. We find these words spoken of a 
woman taken in the very act of committing the highest crime known 
to the Jews: “Go thy way and sin no more,’’ And to her accusers 
“Let him that is without sin cast the first stone.” And who is there 
among us without sin? If it be true that to look upon a woman to 
lust after her is adultery, who is there among us who has not com- 
mitted every crime in the calendar in his heart? It is only by the 
grace of God, or by the more fortunate circumstance of our birth and 
our environment, that we have not committed the overt act which by 
the narrow limits of our finite minds we call the crime. 

But let us look for a moment at the history of this movement in 
Massachusetts. From 1835 this question has been considered here. 
From Edward Everett down to the present executive, including 
Governor Morton and Governor Long, we have recommendations 
that this rude relic of barbarism should be put away. We find At- 
torneys-General, from Austin to Knowlton, urging that the time has 
come when we should put away this last relic of a rude justice; and 
we find that the Legislature has dealt with the subject many times, 
but that it never has been submitted to the people. Attorney-General 
Knowlton said in 1901, — and you will find the record of his report in 
this document No. 25, — that the penalty of death no longer should 
be inflicted in this Commonwealth, since it does not diminish or 
prevent crime. He based what he said upon a wider experience, prob- 
ably, than any other man in the Commonwealth ever has had, and 
upon a close study of the working of this law in this and other States. 
He said that it did not diminish or prevent crime; that a man so 
lost to reason that he would commit murder deliberately, premedi- 
tatedly, with malice aforethought, does not enter into a discussion 
with himself as to the consequences of his crime. He said that the 
time had come to put away this relic of barbarism, — and those are 
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his very words, — for society sooner or later must outgrow this rude 
system as it has outgrown the rack, the whipping-post and the stake. 

With such antecedents before us, is it not time for Massachusetts, 
the pioneer in constitutional democracy, the State where we have 
always maintained the fires of liberty and progress, where we have not 
been content to live in the reflected glory of the past, but have been 
constantly flashing lights into the future, — is it not time, I say, to 
finally, once for all, put away this last vestige of such barbarity? 
How can we be worthy of such sires as ours if we are not willing to 
face the future, if we must ever look to the past? How can we honor 
them better than by building, upon the foundations they have laid 
so well, a superstructure as perfect as we can make it? How can we 
honor them better, or insure to ourselves the gratitude of posterity 
more certainly, than by writing a little better than our fathers did 
the truth they wrote so well? When justice and mercy both point to 
the same conclusion as irresistibly as they do in this case, how can 
any of us yield to our prejudices and refuse to adopt the same con- 
clusion, and then have the courage to face our conscience or our God? 

So, Mr. Chairman, I move that the Committee of the Whole recom- 
mend to the Convention that this resolution ought to pass, and I 
think that I have given you sufficient evidence, no matter what your 
individual opinions may be, that there is a sufficiently important 
question of fact here to warrant us in submitting it to the people, who 
never yet have had a chance to pass upon it, and whose right it is 
in the last analysis to determine under what laws they will live. I 
thank you. [Applause.] 

Mr. WiuuraMs of Brookline: I do not propose to discuss the merits 
of the question of the abolition of capital punishment, because in 
my opinion, and in the opinion of the other members of the Judiciary 
Committee, this Committee of the Whole and this Convention is not 
the place. Furthermore, it would not be fair to certain members of 
the Judiciary Committee for me to argue against the abolition of 
capital punishment (the opinion, by the way, which I entertain) 
because at least two, and possibly more, of the membership of that 
committee believe that capital punishment should be abolished. But 
they do not believe, nor do any of the members of the Judiciary Com- 
mittee believe, that it should be made a subject of amendment to the 
Constitution. We believe that it is distinctively a legislative proposi- 
tion. And why? 

In the first place, the only place in which the subject of capital 
punishment is referred to in the Constitution, in my opinion, is the 
last clause of Article XII of the Bill of Rights, where it says: 

And the Legislature shall not make any law that shall subject any person to a 
capital or infamous punishment, excepting for the government of the army and navy, 
without trial by jury. 

Clearly it was the opinion of the framers of the original Constitu- 
tion that it is a matter for the Legislature to provide punishment to 
fit the crime. 

Article IV, Chapter 1, of Part 2 of the Constitution provides: 

And further, full power and authority are hereby given and granted to the said 
General Court, from time to time to make, ordain, and establish, all manner of whole- 
some and reasonable orders, laws, statutes, and ordinances, directions and instruc- 
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tions, either with penalties or without; so as the same be not repugnant or contrary 
to this Constitution, as they shall judge to be for the good and welfare of this Com- 
monwealth, and for the government and ordering thereof, and of the subjects of the 
same, and for the necessary support and defence of the government thereof. 

Under Article III of the same chapter, the General Court is given 

. . . full power and authority to erect and constitute judicatories and courts of 
record, or other courts, to be held in the name of the Commonwealth, for the hearing, 
trying and determining of all manner of crimes, offences, pleas, processes, etc. 

In a word, those articles and provisions of the Constitution deter- 
mined the members of the Judiciary Committee in reporting against a 
provision for an amendment to the Constitution as suggested by the 
gentleman from Barnstable. It always has been a matter of legislative 
determination. We feel that the words of his Excellency the Governor, 
in addressing this Constitutional Convention on the first day, should 
have weight with this Convention in determining its action, — whether 

» the Constitution shall be made a bundle of statutes, or whether it 
shall remain 

. a declaration of fundamental individual rights accompanied by an outline of a 
frame of government through which organized society may perform its work. 

I am reading from the words of his Excellency the Governor on the 
first day we assembled. 

Tn our day, social and economic conditions change with great rapidity and statutes 
may be required which would soon become obsolete and outgrown. But if the Con- 
stitution, — the fundamental law of the Commonwealth, — is made to partake of 
the nature of a statute, if it shall attempt to specify in detail the rules which should 
govern the ordinary relations of men to each other and to the State, it cannot hope to 
have a high degree of permanence. In the period which has elapsed since the Con- 
stitutional Convention last sat in this Commonwealth, some of our States have had 
as many as four such bodies. Those States are not more unstable or prone to change 
than is our own, but having placed in their Constitutions matter statutory in its 
nature, they have been obliged to treat it as a statute and resort to frequent revision. 
It has been the good fortune of Massachusetts thus far to avoid this error. May this 
Convention preserve her in that happy condition. 

Since this Convention assembled the Chief Justice of this Common- 
wealth, in an opinion published in the Banker & Tradesman of July 7, 
referring to the Constitution said: 

The Constitution of Massachusetts is a frame of government for a sovereign 
power. It was designed by its framers and accepted by the people as an enduring in- 
strument, so comprehensive and general in its terms that a free, intelligent and moral 
body of citizens might govern themselves under its beneficent provisions through 
radical changes in social, economic and industrial conditions. 

Note this: 

It declares only fundamental principles as to the form of government and the 
mode in which it shall be exercised. Certain great powers are conferred and some 
limitations as to their exercise are established. . . . It is a grant from the sovereign 
people and not the exercise of a delegated power. It is a statement of general prin- 
ciples and not a specification of details. 

That is the opinion of our court, delivered within six weeks; hence 
your Judiciary Committee feel that this body should not, incorporate 
into the Constitution a statute, as it would by taking the proposed 
action. The experience of some of the States which have abolished 
capital punishment has been such that they have gone back and 
adopted it again, and it is possible to conceive of a change of opinion 
in this Commonwealth as time progresses. 
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Now, as I understand, the only reason suggested by the gentleman 
from Barnstable (Mr. Bodfish) is that the right to life is an inalienable 
right, and he quoted from Article I of the Bill of Rights: 

All men are born free and equal, and have certain natural, essential, and unalien- 
able rights; among which may be reckoned the right of enjoying and defending their 
lives and liberties; that of acquiring, possessing and protecting property; in fine, 
that of seeking and obtaining their safety and happiness. 

The Bill of Rights goes a little further. Article X says: 

Each individual of the society has a right to be protected by it in the enjoyment 
of his life, liberty, and property, according to standing laws. He is obliged, conse- 
quently, to contribute his share to the expense of this protection; to give his personal 
service, or an equivalent, when necessary. 

The point: I desire to make is that while the right to life and liberty 
is inalienable, yet it does not give a free license for a man to act as he 
pleases. He is bound to observe the laws, he may be required to give 
up his life in defence of his country for the protection which is accorded 
him. We see that from day to day, in what is going on in connection 
with the present war. He is obliged to submit to taxation in order 
to have his property protected. He is not permitted to go wild, not 
permitted to commit crime and not suffer punishment. He possibly 
may have his liberty taken away from him by incarceration in jail. 
The decisions are innumerable as to what a man cannot do in con- 
nection with that right to life and liberty. 

The condensation of the idea of what I have said is expressed by 
Chief Justice Rugg, in Commonwealth v. Libbey, 216 Mass. 356: 

But the Constitution also guarantees to all citizens the blessings of liberty and the 
right to happiness and safety, and the right to acquire and possess property. In 
general terms also the Federal Constitution gives substantially the same assurances. 
The liberty which thus has such ample constitutional security does not signify abso- 
lute and unrestrained license to follow the dictates of an unbridled will. Constitu- 
tional freedom means a liberty regulated by law. 

That is the inalienable right which you have. 

The right of the individual is subject to reasonable restraints made by general 
law for the common good. 

Then follows a quotation from an opinion of the Federal Court: 

Liberty implies the absence of arbitrary restraint, not immunity from reasonable 
regulations and prohibitions imposed in the interests ‘of the community. 

So it seems to me that the argument of the gentleman from Barn- 
stable (Mr. Bodfish) that the right to life is inalienable is not sound, 
and that we should adhere to the suggestion already made in. this 
Convention and in this committee, which was made to us by His 
Excellency, not to incorporate into the Constitution statutory law. If 
we do, we shall soon have our Constitution nothing but a compilation 
of statutes, rather than a declaration of those fundamental individual 
rights, as laid down in the present Constitution. We of the Judiciary 
Committee think it is well to adhere to the original plan. 

Mr. Anprerson of Newton: After the argument of the last speaker, 
with which I agree, I hesitate a little to say anything. I have long 
been in favor of capital punishment, but it took an experience to 
make me a sincere believer in it. Some years ago I was asked by a 
certain condemned murderer in this State to come and see him and 
talk with him, and in that experience I learned a great deal. I asked 
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myself, first of all, how can I know that this man has repented? He 
was very sorry of course, exceedingly sorry, that he was in the posi- 
tion in which he found himself. He was exceedingly sorry that he had 
been so foolish as to commit the crime, and, of course, he was full of 
professions as to what he might do if he were released. 

But, as it seemed to me, professions of willingness to enter upon a 
life of service if he were pardoned had a somewhat hollow sound, 
coming from a man, who, so far as I could see, never had done an 
unselfish deed in all his life. Of course there was fear in him too, 
for he believed in God, and he felt he might soon stand before Him, 
but that fear was no evidence of repentance. 

After consultation with some of those whose wisdom I especially 
prized, I came to the conclusion that the only possible proof of re- 
pentance which he could give me was a deed, an atoning deed, which 
would go below the surface, which should mean everything to him. 

I soon found, however, that I had not yet looked at the deeper side 
of the problem; that the deeper question was: How can this man 
prove to himself that he is repentant? Sorrow and professions and 
fear of course would amount to nothing more with him than they 
would with me, and there was nothing left for him, if he wished to 
prove his repentance to himself, except an atoning deed, a deed which 
would reconcile him in his deepest nature and in his own mind to the 
law of right, written as it is on conscience, so that he could hold up 
his head before all the universe and say: “I have repented of my 
crime, and I know that I have repented of my crime because I have 
made willingly the supreme expiation.” 

Now, it seems to me that that is the only attitude that a right- 
minded murderer can possibly take. But my murderer had no such 
ideas at all. I learned from him that he never would have committed 
the murder if he ever had supposed he would be found out; he never 
would have committed the murder if he ever had supposed that they 
would electrocute him, — him. His whole mind was set with tremen- 
dous desire upon a commutation of his sentence; and he was asking 
me if I would find out for him what was the average time commuted 
murderers had to spend in prison before they were pardoned, and his 
only use for me was that I might intercede for him with the powers 
that be to secure him a commutation. 

The other night, I was talking with my father, a man of the largest 
experience of life, and he told me that in his early days he was the 
spiritual adviser of a murderer in the city of St. Louis, who killed his 
wife by drowning her in the Mississippi River. This man had lived 
in a good home when he was a boy, and after the murder had been 
committed and he had been tried and sentenced, it seemed that his 
better manhood came back to him. The father of this murderer was 
extremely bitter at the court for being satisfied with nothing except 
his son’s life; but the murderer, on.the other hand, again and again 
expressed the thought that he never could be satisfied except with his 
execution. 

That reminded me that when I was eighteen years old, in Chicago, 
they apprehended a murderer, a man of kind disposition but a regular 
demon when he was inflamed with drink. He had lost his wife and 
was living with a little daughter of about twelve years of age, whom he 
greatly loved. He came home one night drunk, and, under circum- 

\ 
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stances which made it first degree murder, he murdered her. When he 
came to himself and saw what he had done, he was deeply repentant. 
He pleaded guilty of murder in the first degree before the judge. 
The judge rightly ordered a trial, the verdict was first degree murder, 
and the judge sentenced him. When he was asked what he had to say 
against being sentenced, he made a very remarkable speech, in which 
he said he never could be satisfied with anything else than giving his 
life for the life that he had taken. 

Now, one of the great reasons for this agitation for the abolition of 
capital punishment is the doctrine which Jesus Christ put forth, in a 
world which cared nothing for it at the time, but which the world has 
since. accepted within the bounds of Christendom, the doctrine of the 
immense value of the single human life. Now, those who favor the 
abolition of capital punishment, with what seems to me a superficial 
sentimentality, think only of the life of the murderer, but the State 
must take the view that the life in question is the life of the victim; 
and just because the State now holds to the thought of Jesus Christ 
about the immense value of every single human life, it must say that 
the life which the murderer takes cannot be compensated for by some- 
thing cheap, it cannot be compensated for with so much money, it 
cannot be compensated for with a few years in prison, it cannot be 
compensated for even with life imprisonment. There is only one 
thing so valuable, so valuable above all else, as will expiate the taking 
of life, and that is a life itself. I do not believe that capital punishment 
is a survival of barbarism. I believe that through all of the ages up to 
the present time, and at the present time, capital punishment is kept 
upon our books because it is the demand of justice, — a justice which 
not only the fundamental nature of man demands, but which every 
right-minded murderer approves. [Applause.] 
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IX. 

ORGANIZATION OF THE COURTS. 

at Charles P. Curtis, Jr., of Boston presented the following resolution (No. 
188): 

Resolved, That it is expedient to add to Chapter III of the Constitution of the 
Commonwealth, the following 

ARTICLE OF AMENDMENT. 

The Supreme Judicial Court shall have the power to prescribe, from time to time, 
and in any manner, the form and manner of service of writs and all other process; 
the mode and manner of framing and filing proceedings and pleadings; of giving 
notice and serving process of all kinds; of taking and obtaining evidence; drawing 
up, entering, and enrolling orders; and generally to regulate and prescribe by rule 
the forms for the entire pleading, practice and procedure to be used in all actions, 
motions and proceedings. at law of whatever nature by the several courts of record 
of the Commonwealth. 

The committee on Judicial Procedure reported, July 16, 1917, the following 
new draft (No. 318): 

Resolved, That it is expedient that the Constitution be amended by adding thereto 
the following j 

ARTICLE OF AMENDMENT: 

To the end that the distribution and exercise of the judicial power by and among 
the several courts may be so coérdinated and systematized as to correct defects and 
promote efficiency, economy and dispatch in judicial procedure, the Legislature may 
provide for the distribution of the judicial power among the several courts, and the 
regulation and control of its exercise and of judicial procedure in general, by the 
Supreme Judicial Court or the Justices thereof, or a council of judges of the several 
courts, or of judges with such others as they may join, in such manner as such court, 
justices or council shall from time to time prescribe by general rules; provided, how- 
ever, that nothing in this article shall be deemed to authorize the abrogation of any 
rights otherwise guaranteed by the Constitution. 

The resolution was read a second time Thursday, July 18, 1918; and it was 
rejected the same day. 

THE DEBATE. 

Mr. Pituspury of Wellesley: I desire to make a brief statement 
touching this resolution and the one which stands next upon the 
calendar, with a view as it may be, to saving the time of the Con- 
vention. The two resolutions are really but one, being but different 
forms of expressing substantially the same purpose, and they were 

- submitted with a special report which gentlemen will find printed in 
Convention document No.314. The purpose of the resolution, for I will 
speak of them as one, is to vest in the courts, which already have 
the whole judicial power under the Constitution, the control and regu- 
lation of its exercise, which has been left, whether wisely or unwisely, 
whether necessarily under the Constitution or unnecessarily, princi- 
pally to the Legislature. The resolution is in line of a Nation wide 
movement for the recasting of judicial procedure. I do not say for 
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its reform, because that word may convey an unpleasant suggestion 
of a need of reform which perhaps does not exist in Massachusetts. 
The movement is for the recasting and improvement of judicial pro- 
cedure. It is actively going forward in some of the most intelligent 
States, and is strongly advocated by many of the most enlightened 
and influential lawyers in the country, especially, in this neighbor- 
hood, the accomplished dean of the Harvard Law School. The gen- 
eral purpose of the resolutions cannot bé more shortly stated than 
they are in the special report of the committee, being to coérdinate 
and harmonize the work of the various courts, avoid waste and dupli- 
cation of labor by the judges, abridge the unnecessary volume of 
clerical work involved in the present system, reduce to their lowest 
practicable limits the expenses of litigation both to the parties and the 
public, simplify and speed the trial of causes, and especially of small 
causes, and in general to promote efficiency, economy and dispatch 
in the administration of justice. ‘These are the purposes of the reso- 
lution. I have heard whispers, or have heard of whispers though 
they have not come directly to my ears, that the resolution conceals 
some deep laid scheme or schemes of extending the power of the 
judges to a degree which perhaps none of us would favor. Of this 
it is sufficient to say that it is pure imagination. There is nothing 
concealed in the proposal. It is only intended to make the adminis- 
tration of justice cheaper, speedier and more efficient, — consumma- 
tions which seemed to the committee devoutly to be wished. 
The long interval which has elapsed since the resolution was re- 

ported last year has afforded time and opportunity to develop the 
sentiment of the people who ought, perhaps, to be most interested 
in the subject, especially the judges and the members of the bar. 
I regret to say, as it has been a great disappointment to the committee, 
that the resolution has seemed to excite little interest among the 
members of the bar except a hostile interest for which I am wholly 
unable to account, for it seems to the committee a movement in 
which all the legal fraternity ought with one accord to join. The 
fact is, however, that the profession has not risen to the proposal to 

_ any extent whatever. The local bar associations have paid no atten- 
tion to it, so far as I am aware. The able committee on the Judi- 
ciary is understood to be arrayed against it, though I cannot con- 
ceive why it should be, and I am told that active opposition to it has 
already been urged upon members of the Convention. There is, as 
we all know, on the part of the Convention, not perhaps a jealousy 
of the judges, but a critical attitude toward the manner in which 

‘judicial power is supposed to be exercised, which would make such a 
substantial extension of the power of the judges as the resolution 
involves exceedingly doubtful. In this state of things it can hardly 
be expected that the judges themselves would express an active in- 
terest in the subject even if they feel it, of which no evidence has 
reached the committee. In short, for it is idle to enlarge upon it, 
the committee has come to the conclusion that the prospect of the 

' passage of the resolution is so small that they are not warranted 
under the present urgency to finish the work of the Convention 
already too long protracted, in pressing it upon the Convention for 
the extended discussion which it would probably occasion and which 
indeed it ought to have before adoption, and accordingly they feel 
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that they are discharging their own responsibility by this explanation 
unless more is called for, leaving the resolution to the Convention 
for such action as it may see fit to take. 

Mr. McAnarney of Quincy: In view of the statement made by 
the chairman of the committee on Judicial Procedure I assume there 
is no question but what the Convention will refuse to adopt the reso- 
lution. This resolution was considered by the Judiciary Committee. 
Had it been urged upon the Convention, it would have met upon 
the floor of this hall with considerable opposition. It has not met 
with favor from the bar, as the gentleman has said, and nowhere have 
I found any sentiment in favor of it. In view, therefore, of the fact 
that ‘the committee itself does not care to urge the matter upon the 
Convention those of us who are opposed to its adoption by the Con- 
vention will not take your time in arguing against the proposition. 
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X. 

POWER OF COURTS TO DECLARE STATUTES 

Ne UNCONSTITUTIONAL. 

Mr. Walter H. Creamer of Lynn presented the following resolution (No. 47) 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT, 
In the determination of any case, all courts, other than the full bench of the Su- 

preme Judicial Court, shall assume that all acts of the General Court or of the Con- 
gress of the United States or of the Legislature of another State are constitutional. 

No such act shall be held to be unconstitutional and void by the full bench of the 
ppereee Judicial Court without the concurrence of at least all but one of the justices 
of said court. 

The committee on the Judiciary reported that the foregoing resolutions ought 
nor to be adopted and the discussion of them was begun by thé Convention, 
sitting as a Committee of the Whole, Friday, July 27, 1917. 

Mr. George W. Anderson of Brookline moved that the resolution be amended 
by substituting the following new draft: ; 

ARTICLE OF AMENDMENT. 
No law duly enacted by the General Court shall be nullified as unconstitutional 

except by the Supreme Judicial Court with the concurrence of not less than two-thirds 
of all the justices thereof. 

The amendment was rejected in the Committee of the Whole Wednesday, 
August 1, by a vote of 37 to 137. 

The resolution was rejected by the Convention Thursday, August 2, by a 
vote of 77 to 161, a call of the yeas and nays having been ordered. 

Mr. Charles Stoeber of Adams presented the following resolution (No. 97): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined ; 

ARTICLE OF AMENDMENT. 

No court shall assume or exercise the power of nullifying or suspending the opera- 
tion of any law, or any part thereof, enacted directly by the people or by the General 
Court alone or in conjunction with the people on the ground of unconstitutionality 
or for any other reason. 

The resolution was rejected by the Committee of the Whole Wednesday, 
August 1, 1917, and by the Convention on the following day. 

Mr. E. Gerry Brown of Brockton presented the following resolution (No. 212): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 
Any bill or resolve having the force of a law through ed form or manner prescribed 

or hereafter to be prescribed in the Constitution shall not be declared unconstitutional 
by the Supreme Judicial Court if any judge of said court shall hold and express opinion 
that the bill or resolve in question is constitutional. 

The resolution was rejected by the Committee of the Whole Wednesday, 
August 1, 1917, and by the Convention on the following day. 
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THE DEBATE. 

Mr. Creamer of Lynn: This resolution was offered by me at the 
instance of attorneys of some standing in this community; it has 
failed to find favor with the members of the Judiciary Committee. 
It is not my purpose to debate the subject at any length; for, in 
common with many laymen in this committee, I still am somewhat 
‘slightly bewildered by yesterday’s avalanche of words. I also realize 
that a layman ought not to get in between two opposing groups of 
lawyers, any more than a man ought to interfere between husband 
and wife. I therefore shall content myself with asking the delegate 
from Boston (Mr. Montague) who has charge of this report, two 
simple questions. First: If the unanimous verdict of a jury is neces- 
sary for the protection of an individual litigant in a petty civil action, 
is not the unanimous verdict of the Supreme Judicial Court equally 
necessary for the protection of the community in setting aside an act 
of the legislative authority of the Commonwealth, a coérdinate power 
of government? Secondly: Should an act of that same legislative 
authority be set aside by the Supreme Judicial Court if two or three 
‘members of that court say that that act is constitutional? 

I believe the distinguished delegate from Randolph (Mr. French) 
said yesterday that minorities often were right. I submit, sir, that the 
present practice is a serious encroachment of the judicial power on the 
legislative power and is fraught with some danger to both. 

Mr. Montacue of Boston: It does not seem to me, Mr. Chairman, 
that any arguments have been presented thus far which would lead 

_ this Convention to consider this resolution with great seriousness. 
It seems to me that the gentleman in the third division (Mr. Lomasney 
of Boston) laid down yesterday a very good rule for this committee or 
this Convention to follow, which was, in substance, as I understood 
him, that unless there was shown some reason, some substantial reason 
for a change,.we had better stick by the Constitution which thus far 
has carried us so safely and so well and so long. 

The committee on the Judiciary, as the gentleman in the third divi- 
sion (Mr. Creamer) says, did report unanimously against this proposi- 
tion. No person appeared before the committee on the Judiciary to 
advocate this proposal except the gentleman who has just spoken; and 
while that gentleman, as we all know, either in this Convention or 
outside of it, is a host in himself, the fact that only one gentleman 
appeared, even an eminent one, would not indicate that the faults to 
be found with our present system had become so widespread and had 
embraced so many people that there was any even moderate call for 
a change. 

I did find some things in looking up the matter which may be of 
interest to the Convention, to those who are not already familiar with 
them, — to the laymen, as he suggests, — although from his argument 
before the committee and here no one would know that he was a lay- 
man. This proposition embraces two distinct features. The first is 
this: That no single Justice shall be allowed to declare a statute or 
resolve of this Legislature, or of the Congress of the United States or of 
the Legislature of any other State, unconstitutional. The second 
proposition is that our Supreme Judicial Court cannot declare any of 
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those statutes unconstitutional unless all the court save one join in 
that opinion. 

Now, as every attorney knows, and maybe the laymen too, when 
a case of this kind comes before a court it always comes in the first 
instance before a single Justice. He may decide the case himself and 
give the party aggrieved a right of appeal, or he may report or reserve 
the case without deciding it; that is, he may report or reserve it to the 
full bench of the Supreme Judicial Court; and we find that that 
custom has been followed, you might say, both ways. 

I find in looking up the history of what our courts have done in 
deciding statutes unconstitutional, that in the time covered by our 
reports, which is from 1804 to 1916, almost inclusive, there are only 
59 cases in which our Supreme Judicial Court has set aside as uncon- 
stitutional either the acts or resolves of this General Court. Fifty- 
nine cases, — some say less. Some cut it down to fifty-two or fifty- 
three; but fifty-nine, as far as I can find, covers them all. Of that 
number eight were set aside for violation of the United States Consti- 
tution, and fifty-one for the violation of our State Constitution. I find 
that in that length of time our Supreme Judicial Court has set aside 
only once, or has declared unconstitutional only once, an act passed 
by the United States Congress, and that was in 1814, — a long time 
ago. 

I find that in only two cases has our Supreme Judicial Court set 
aside the statutes of other States as unconstitutional, and those two 
eases were cases in which the rights of Massachusetts citizens were 
involved, and if our courts had not had the power of decision, our 
own inhabitants, citizens of our own State, would have been wronged. 

I find that of the fifty-nine cases that have come before the courts, 
in twenty-five of those fifty-nine the lower court has decided that 
question and left the parties to their appeal. In thirty-four cases they 
have reserved the decision or reported the matter for the full bench 
of the Supreme Judicial Court. In the twenty-five of those cases 
which have been decided by the single Justice, in every case except 
two they have held the statute constitutional, which seems to indicate 
that it is already a settled and established practice of our courts, re- 
ferring to the first part of this proposition, for the lower court in the 
first instance to hold the statute constitutional and leave to the full 
bench the final decision. Of those two cases, where the lower court did 
decide, one was a case where this Legislature many years ago passed a 
law allowing the right of search in certain civil proceedings. The right 
of search, as everybody knows, always has been confined to criminal 
proceedings. The statement that a man’s house is his castle is not 
literally true, but practically it is true, and it is one of the great 
fundamental stones upon which the rights and liberty of the Anglo- 
Saxon people and our people always have been supposed to rest. But 
this Legislature passed a law allowing the right of search, and the 
matter came up as it naturally would, before a single Justice, and it 
was up to him to either grant the warrant or not grant the warrant. 
He refused to grant the warrant, held the statute unconstitutional, 
and that decision was upheld by the full bench. 

The other case, where the judge decided it, was where this Legis- 
lature passed a law that the mayor and aldermen of the city of 
Charlestown might grade any private way in any way that they saw 
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fit and assess the expenses upon the abuttors. They started out to 
grade a private way and cut it down eight feet below a man’s door- 
step, with no redress to him; and the lower court held the statute 
unconstitutional. And I will submit that in those cases where a single 
Justice has decided the statute unconstitutional they were well justified 
in so doing. 

I find, to my surprise, that the decisions of the Supreme Judicial 
Court have been singularly unanimous. I find in the whole hundred 
and thirteen years that there are only three cases in which dissenting 
opinions have been written. In two of those cases one judge wrote a 
dissenting opinion; in the third case two judges wrote a dissenting 
opinion. I find among those cases, so far as the reports indicate, that 
there are only four other cases, — only four, — in which the decision 
of the court was less than unanimous. So that in all but seven cases 
of the fifty-nine in which our court has held statutes unconstitutional, 
the decision of that court has been unanimous. And I submit, Mr. 
Chairman, whether there is made any showing whatever of any neces- 
sity for a change. 

The question which the gentleman puts up squarely is, in the first 
instance, a hard one to answer; that is, — why unanimity should not 
be required of judges as well as of juries. As to that matter I will say 
this first: That in what reading I have been able to do, whenever it 
has been brought up, there is not a jurist of any standing, or without 
any standing, who apparently, as far as I can find, has left his views 
in print, who advocates that it ought to be a unanimous opinion of 
the judges. They all find a difference, and IJ think there is a difference. 
The question of fact is settled then and there, for all time. It only 
comes up once. The decision of the jury, the way that it is rendered, 
is something that we have been accustomed to, we have got used to, 
we have grown up to for a great many years.. The attitude of this 
Convention yesterday in Committee of the Whole indicates that we 
do not care to change it. 

On the other hand, the custom of a majority opinion of the court 
has been felt to be for centuries the wisest way, on the whole, of 
arriving at a decision, realizing that when these great constitutional 
questions are considered there is a tremendous chance for a variation of 
opinion, just the same as there is between the attorneys of this Con- 
vention. It is an exceedingly delicate and complex matter;. there is 
no doubt about it. We all of us are undecided when it comes to 
thinking of a constitutional matter, and it has been found, or it is 
thought to be, practically impossible in the long run that a full bench, 
the full court, should agree in every particular upon all matters that come 
before it. The present practice, as I understand it, — as I know, —is 
the practice in the Supreme Court of the United States, and, so far as 
I have been able to learn, is the practice in every State in this coun- 
try; and, Mr. Chairman, it seems to me that in this particular at least 
we might leave our Constitution where it is. [Applause.] 

Mr. McAnarney of Quincy: I wish to add one suggestion to this 
debate. Stripped of all verbiage, this amendment proposes that a 
minority of two may prevent the Supreme Judicial Court from declar- 
ing a statute unconstitutional. If that be so, that in effect is giving a 
minority of two the power to declare a statute constitutional. That 
would be unique. 
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Mr. Brown of Brockton: Why I come into this thing is because 
you will meet a resolution two numbers below which is substantially 
the self-same proposition and we may as well have the debate here as 
on that. It was my purpose not to say anything; I said that before 
the committee. But I heard the debate yesterday, I listened to every 
word of it, and it has been asked here: “Where does a layman fit?” 
And sometimes perhaps I might take an independent position. And I 
heard a member, — I mean nothing offensive when I say of the union, 
but I am so used to saying it, —I heard a member of the lawyers’ 
union, while-they: were in session, say something which to my mind 
was nothing more nor less than a, very well, — well, it was a well- 
worded roast of a Justice of the Superior Court, and I guess of more 
than one, and he is not the only lawyer whom I have heard do that. 
We are confronted also with the spectacle that a gentleman who once 
had an opportunity to appoint judges wants to defend somebody else 
who happens to come into office from having any such authority and 
he wants to give somebody else a chance to “o. k.” appointments. 
So you see the point I am trying to get at now is not what has been 
but what may be. And while perhaps I do not know and I am not sure, 
yet I feel and I should hope that I would not in any way feel I was 
bound because I appeared satisfied when appearing before the Judici- 
ary Committee. Knowing that I was in the presence of our beloved 
ex-Justice whose words yesterday interested us so much, —I want to 
pay my tribute to the press who have recognized that scene, and I 
must say from my long experience as a newspaper man there is noth- 
ing that I would like so much as a picture of this Convention at the 
moment when we were listening to his tribute to American manhood 
so far as the jury system was concerned. If it could be heard all over 
this Commonwealth, it might well still a large measure of the com- 
plaint against what is called class distinction and make us believe that 
we are a good deal better than we think we are. 

But coming to this question I go a great deal further. The gentle- 
man who has last risen says it is a unique provision that the minority 
should be held to control everything. Without going at large into the 
subject before the assembly here, who I know have better learning 
than myself, look at Poland as she stood for two hundred years, — 
a very, very much larger body than the judges of any Supreme Court 
that we have in any State of this Nation, and the vote of a minority 
of one was sufficient; and you cannot find much fault with the govern- 
ment when men submit to no laws except of their own making; and 
that making was such that they had the largest possible opportunity 
for a minority of one to interfere and see that they were not governed 
by the law. And it did not fall until that accursed commercialism, 
until that accursed golden calf which is getting into American institu- 
tions, found a way to get at men and corrupt them, just the same way 
as the monarchic institutions now find a way to get into Russia and 
corrupt her temporarily. I stand for a minority of one, but it is not 
in reality a minority of one. The gentleman who speaks so eloquently 
and to whom I listened so clearly when he laid down that decision in 
the Tuey case, — I say you have got it just right. It is one with the 
people, that is what it is, because the people, in all their majesty and 
through their legislative bodies, and the executive with all the checks 
and balances that have been contrived to guard against hasty decision 
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so that the people shall feel that it had the fullest possible delibera- 
tion, have acted. The bill shall come into the House of Representa- 
tives, which represents the people; it shall go to the Senate, whose 
official capacity, according to the Constitution of 1780, is to protect 
wealth. The Senate was organized for that purpose, — to protect 
wealth. The people were told to accept that Constitution because the 
Senate was to protect wealth. Then the bill goes to His Excellency 
the Governor, the representative of the people, for his action. It goes 
through all those stages and finally it comes to be a law; and then 
what? It goes up to the Supreme Judicial Court, — how? Private 
interests contending with each other. The public are not represented 
at all. The great fundamental principle that interested the people 
when the law was passed is not even presented to the judges. Then 
comes a decision. Do you say a change may not come here? How, or 
why not? These decisions are contagious. Look at the court in the 
State of New York handing down a decision in one of our labor cases 
and deciding in favor of the sweatshop and saying that they can see 
no hardship that a man should be not permitted to work in his own 
tenement making cigars, saying that it seems to be the best possible 
condition under which a man can work, saying that he can work in a 
crowded tenement making garments and carrying out the seeds of 
disease among the people, saying that it is man’s natural right and he 
must be protected in his contract. And so they hand down the deci- 
sion that it is unconstitutional, and no one was there to present to 
those judges the broad humanitarian police power, the good health of 
the whole people. It was the manufacturing interests that wanted 
that decision. : 

And again, go to the ideal that labor had when it acted on the great 
question of hours and conditions for bakers. The unions wanted 
bake shops clean; we do not want them going in there to make the 
bread with dirt of every kind all over them. We want if possible to 
keep the bakers even from going into their shops drunk, lest they may 
send out the influence of drink into the Commonwealth. And when 
we had worked and labored in New York to get those ideals into law, 
why, the court gave a decision that it was unconstitutional on the 
principle that a baker had the right of contract. That is what we 
are getting in court decisions. If you say that we do not get it in 
Massachusetts it is because the Commonwealth of Massachusetts is 
made up of men of good, hard common sense, just as our beloved 
former Justice (Mr. Morton) has pointed out. Now how long will it 
be so? I know how useless it is to argue on a question which perhaps 
already is decided, but I am here because I do not want to run away 
from my subject. I do believe in it. 

Let me take another point. How eloquently the gentleman asserts 
and how sure he is that this is a proper procedure! But go to the 
Madison Debates on the Constitution that was made for the United 
States and find how many of the men who framed it were willing that 
the Supreme Court of the United States should hold this power which 
you say that they ought to have in this Commonwealth. Some of 
your Massachusetts delegates did not agree to it. Elbridge Gerry did 
not consent to it, and he campaigned against it. I admit that after- 
wards, I know not why, —I do not care; but possibly when he was 
running for Governor, to which office probably he was elected so as to 

a. 
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give an opportunity for the Democrats to get in more than they would 
have got if they had not got the gerrymander, — then he changed his 
opinion. We have had instances where one branch of government has 
defied the Supreme Court. In one case in the time of Thomas Jefferson 
when the Supreme Court laid down its decision, what did he say? 
“ John Marshall has made his decision; let him enforce it. I am the 
executive of all the people. I stand by my act. That is my duty 
under the Constitution.” The court had not the other arm it wanted in 
order to enforce its decision. 

You tell me in these great economic and political questions it is safe 
to leave the decision to the Supreme Judicial Court, — why? Why 
should you burden them with it? Why do not you lawyers come for- 
ward and find some way whereby you can relieve these Justices of that 
burden? Where is our honored member (Mr. Whipple) who was a 
candidate for the office of President of this Convention? Will he 
please put into our Constitution some such change as he suggested 
down in West Virginia,’ where he found that there was a reason why 
the Supreme Court should be divorced entirely from this idea of passing 
upon questions that were economic, and in the last analysis political, and 
which depended upon the political will of the people? I ask him that. 
Returning to the point that I once before made, that there was not 
one-third of the delegates to the National Convention, as you will see 
if you read Madison’s Debates and read what they thought of the 
Supreme Court, who would have favored anything of the kind. Go 
out, for instance, from the Commonwealth of Massachusetts, into the 
State of Virginia or to James Wilson in Pennsylvania, or Hamilton in 
New York and Martin in Maryland, and see what they had to say 
about it. They were not at all sure of that principle, that it was wise 
to adopt it; and I am sure I am not. Later you have got to have the 
question of the last word, —I suppose it will be fought out here 
again, how? Because when you come to the initiative and referendum 
you may have the question as to whether the people shall have a right 
to review and change the decision of the Supreme Judicial Court on 
constitutional questions by taking the decision of the Supreme Judicial 
Court and putting the contrary to it and giving the people a right to 
say “Yes” or “No.” Should they do that on any court question 
where it is purely a question of constitutional law and not a question 
of fact? | Should they do that on a question of fact which relates to 
the condition of the people? The condition of the people is merely 
the result of how you keep house, and keeping house is your political 
machinery, and your political machinery is governed by your Consti- 
tution. When your method of keeping house is such that your house 
is in disorder and the people do not get enough to eat they are going 
to ask the reason why, and if that house is not kept right they are 
going to change the keeping of the house. 

I hesitate to speak further because I have got one matter that I am 
more interested in. I violate no confidence when I say that I crossed 
over to speak to my friend who first spoke on this subject. I asked 
him if he was going to defend it and called attention to the fact that 
there was the same principle coming out in the debate then pending, 
that juries ought to be unanimous. I ask the gentlemen who speak 
here, what is the Supreme Judicial Court when it starts to pass upon a 

1 Referring to an address delivered by Mr. Whipple before the West Virginia Bar Association. 
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division in legal opinion? What is the Supreme Judicial Court in the 
last analysis? What is it but a jury? It is a jury that is deciding a 
question on a matter of law, not a question of facts, and how are they 
going to decide the law? On precedent. They take one precedent 
added to another, which in some form or other Julian says makes law. 
They are bound by precedent. I saw a person rise in the course of 
debate and I asked: “Is that a lawyer?” They said they did not know. 
Pretty soon he began to talk about authority. I said: “Yes, he is a 
lawyer; he belongs to the union.” 

I say with all respect, I recognize the importance of stability; I 
recognize that the whole point of a Supreme Judicial Court is to have 
it settled once for all that men may know the law. But I ask you, 
what chance have you got between the time that the Legislature 
passes an act and the time of the decision of the Supreme Judicial 
Court? Suppose the Legislature passes an act and under that act 
I suppose I have certain rights and I go forward on my rights and 
although I proceed according to the law the court in the end holds 
that I am lable for damages. I accept the act and then the court 
says, “The law is unconstitutional,” and my acts have made me liable 
to damage, whereas if the law is sustained I am not. 

If there is so much doubt that, when it comes to the court, four are 
one way and five are the other, do you say that that is final? In 
one of the decisions that affects the pocketbook of every man in this 
chamber and every citizen of this Commonwealth and of the United 
States, the court did hand down one decision. They handed it down 
in the case of the Legal Tender Act, taking the ground that certain 
acts that Congress had passed they could not do; that they had not 
the power under the Constitution. The question of what was coin 
was involved, — whether coin was paper or gold; and the court handed 
down a decision that the Legal Tender Act could not stand. Then 
what happened? Why, they changed the court. The incoming Presi- 
dent changed the court when he had an opportunity and the court 
reversed its position and up the case went again. And I suppose your 
last decision stands and the last decision is entirely: opposite; it says 
that Congress has the power without an emergency at any time to 
coin the credit of the people, into the legal tender power, into any- 
thing that it wants to put it on, —paper or metal. ‘There is the 
court decision; it is not always stable. 
Why was the court changed? Because the power of the people de- 

manded it. Why was that decision of the Supreme Court handed 
down that the Adamson law was constitutional? I tell you that that 
court knew what feeling was behind it and what trouble was coming 
to this Nation if they handed it down the other way. They knew 
what was smouldering and they made their decision. Decisions of the 
court are based, I will admit, according to authority, according to 
precedent, but I will not believe so ill of the Supreme Judicial Court 
but what if it knows the common welfare and the: condition of the 
people and it can be presented to them, but what they will take it 
into account. That is why I complain. If you are going to allow the 
majority in the court to decide, there should be somebody, the Attor- 
ney-General or somebody else, whose duty it should be to go to that 
Supreme Judicial Court when a law that has been passed by the 
Legislature is called in question and he should stand there as the 
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people’s defender and argue the case from all standpoints. You 
cannot blame the judges if they hand down a decision if you are too 
confounded lazy to get all the facts into the case. Webster did not 
hesitate to get in everything he could in the Dartmouth College case, 
and there he got his decision on a point which he did not consider of 
any consequence. I know not whether that decision is going to stand 
always, but he got it on in a direction he was not looking for, show- 
ing how easily you sometimes can secure an opinion. 
Why should a majority opinion of the judges stand if all the rest 

are opposed to it? What is there wrong in the idea that one with the 
Legislature is a majority for the Constitution, any more than there is 
in the fundamental that one with God is right against the world? 
he is there wrong in giving the Constitution the benefit of the 
oubt? 
I think, Mr. Chairman and delegates, that I have said to you all I 

ought to say on a matter that I think is lost before it is voted on, but 
at the same time it sets me right. I should hate terribly to have it go 
out that there was no reason whatever given in this Convention when 
one man‘ had taken the time to write a resolution and put it in and 
then when it was debated that he had not even the courage or perhaps 
the knowledge or perhaps the study to get up and say why he pre- 
sumed to put in a resolution before the whole people of Massachusetts 
suggesting a change. Whatever may be the result of this vote I still 
have the opinion, —I would have it if I was a member of the Su- 
preme Judicial Court, —I would feel that the doubt always ought to 
be with the people and never ought to be with those who seek to have 
a matter declared unconstitutional because of the fact that they are 
going to serve their own private interests. 

Mr. Morrixu of Haverhill: At this time I should discuss No. 97, 
which is somewhat related to No. 47, Nos. 97 and 212 being along 
somewhat the same line. I think that will expedite business as we 
expedited it when we discussed jointly all measures relative to trial by 
jury. While I agree somewhat with No. 47, my objection to it is that 
it appears to me as if it would confirm the usurped power now exer- 
cised by the courts when they assume to declare whether or not a law 
is constitutional. Never have the courts, either in the Federal Consti- 
tution or the Massachusetts Constitution, or in any amendment to 
either so far as more able men than I am have been able to discover, 
never have the courts been given the power which they now are exer- 
cising. In the Articles of Confederation, the first Constitution of the 
United States, which preceded the present Constitution and which, 
after having been adopted by the Continental Congress in 1777, be- 
came operative in 1778, the courts were not given such a power. And 
despite the fact that Congress, according to that first Constitution, 
consisted of but one House, with no Senate being tolerated, and the 
instant recall being one of the principles of that Constitution, — the 
instant recall of Congressmen who had been elected for but one year 
terms, — yet despite all that, the courts were not given the right to 
interpret constitutionality. Nor were they given that right.in the pres- 
ent United States Constitution which was adopted by the Convention 
of 1787 and later approved by State Conventions in the several States. 
Nor have the courts of Massachusetts been given that right. Article 
XX of Part the First of the Massachusetts Constitution, under the 
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heading “A Declaration of the Rights of the Inhabitants of the Com- 
monwealth of Massachusetts’? — that portion of the Constitution of 
our State says: 

XX. The power of suspending the laws, or the execution of the laws ought never 
to be exercised but by the Legislature, or by authority derived from it, to be exercised 
n such particular cases only as the Legislature shall expressly provide for. 

Now I ask those who are defending the adverse report on this reso- 
lution (No. 97) which would restore the rights which have been taken 
from the people, — I ask those defenders to show wherein the Legis- 
lature has passed any such law conferring upon the courts the power 
which they could have only by the Legislature’s consent according to 
our own Constitution? 

Article IV of the Declaration of Rights of our State Constitution 
says that the United State Congress shall have no rights except what 
are conceded by the States. Does not all this confirm the fact that 
neither the Federal nor State courts have the right to interpret con- 
stitutionality of legislation? 

Now, we inherited our political institutions more largely from Great 
Britain than from anywhere else. England has no written Constitu- 
tion. The courts of Great Britain have not been given any constitu- 
tional right to interpret constitutionality. The Magna Carta, the only 
constitutional compact in England, only two articles of which are still 
in force, the rest having become obsolete, does not give the right to 
interpret constitutionality. The highest court of England dare not 
even strike out a comma from a law passed by the British Parliament. 
Yet in this country our courts interpret as to whether a semicolon is 
in or ought to be in, or some other phase of a question relating to a 
law; and they go further and even say that a law is unconstitutional. 
Nine members of the United States Supreme Court assume the power 
after the House of Representatives and the United States Senate, 
which was established as a bulwark by the landed aristocracy, a bul- 
wark of conservatism, — after a law has passed that body and has 
been signed by the President, five out of the nine members of the 
Federal Supreme Court assume to become an extra legislative body 
and declare whether or not that law shall be operative; and that the 
people who, perhaps, have been fighting for a generation to obtain 
that law shall not have that law. And in our own Commonwealth of 
Massachusetts the Supreme Judicial Court of seven members also has 
assumed the power to say whether or not a law passed by the Legis- 
lature shall become operative or remain operative. 

I submit to you the question, when our Constitutions say that all 
authority lies with the people and the authority exercised by our 
officials is derived from the people, and that our public officers always 
shall remain subservient to the people, —I submit to you, to carry 
that theory to its logical conclusion, should not the people be the ones 
to say whether or not a law shall remain in force? They should give 
their consent, either by acquiescence or through a referendum if 
they are not satisfied to silently consent to a law becoming operative 
or remaining so. 

Again, when the Federal Constitution was adopted by the thirteen 
States of that time, those States were very jealous of conferring any 
power upon a centralized government, and they provided, as I have 
shown we did in Massachusetts, against the Federal government or the 
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courts or any branch of Federal authority having too great power. 
And Elbridge Gerry, one of the few delegates from Massachusetts to 
the Constitutional Convention of 1787, protested against that Con- 
stitution, our present Constitution, after it was adopted, on the theory 
that he believed the courts had been given too much power because 
they were given the power, we will admit, — or we will assume that 
they were given the power, — to interpret what a law meant and 
enforce it; that is, as to what the Congress meant to have done, not 
as to whether Congress had a right to pass such law, but only the 
enforcing of that law. 
Now this Federal Supreme Court long ago ruled that even if a 

legislative body grants a franchise or through any other act does 
something which is corrupt, anything secured through bribing legis- 
lators shall remain in force. They declared that the Constitution did 
not prohibit a thing secured by corruption from remaining operative, 
although in all other respects it has been ruled that securing anything 
by fraud impairs a contract. Gentlemen, the courts made that ruling 
in favor of predatory wealth and in favor of the large public service 
corporations and the trusts who are ably,—more’ or less ably, at 
least, — represented by corrupt lobbyists and other lobbyists at the 
State House each year and in Congress. The courts which declared 
that those things should remain in force although improperly secured, 
those courts after many years of hesitation following the adoption of 
the Constitution, finally assumed the power to say whether or not a 
law passed by Congress was constitutional. 

Now, Mr. Chairman, my only doubt in regard to document No. 47 
and the ones following (Nos. 97 and 212), is whether or not, if we 
should pass either of those, we should be confirming a power which never 
has been given to the courts, a power which, it is admitted by the 
most learned lawyers of this country, the most learned honest lawyers 
perhaps I might say, has.been usurped by the courts. Perhaps some of 
the corporation lobbyists will take issue with me upon that subject, 
but I want them to show me where the courts secured this power if 
they did not usurp it. Perhaps they will,say, as some of them have 
said to me and to others, that it was not necessary to state in the 
Federal Constitution that the courts should have that power, be- 
cause while the courts of England do not have that power, —I do not 
know whether they exercise it or not, but it never was given to 
them, — while they do not have that power, yet under our Colonial 
form of government the King, who was a real monarch at that time, 
used the courts the same as he used the Governors appointed by 
himself, — he used both courts and Goyernors in many instances, — 
to oppress our people with, and it has been claimed by some of the 
leading apologists for the present exercise of that power by the courts 
that from the fact that the courts already had exercised that power 
it was unnecessary to restate that power in the Federal Constitution. 

I submit that that is not a solid ground to base.an argument on, 
because after our Constitution makers had put all kinds of checks and 
balances in the Constitution in order to prevent an abuse of power by 
either the legislative, executive or judicial branches of government, to 
the extent which they in their very extreme conservative view judged 
should be the limitation, yet four times in that Federal Constitutional 
Convention of 1787 they very earnestly debated and each time over- 
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whelmingly defeated the proposition of inserting in that Constitution 
the right of the courts to interpret the Constitution, and, if my mem- 
ory serves me correctly, not at any time did more than three States or 
more than half a dozen delegates by their vote support the proposition 
that the courts be granted this power. I believe what we should do is 
adopt No. 97, which has been introduced by a member of this Con- 
‘vention, to provide that the courts shall not assume or exercise the 
power of declaring acts unconstitutional. 

I want to call to the attention of those who advocate popular rights 
and the rule of the people, and the initiative and referendum and 
other propositions, that if No. 97 should become a part of our State 
Constitution it would protect laws enacted through the referendum. 
As there are only half a dozen lines I beg your indulgence while I 
read it: 

ARTICLE OF AMENDMENT. 

No court shall assume or exercise the power of nullifying or suspending the opera- 
tion of any law, or any part thereof, enacted directly by the people or by the General 
Court alone, or in conjunction with the people, on the ground of unconstitutionality 
or for any other reason. 

Mr. Bartiett of Newburyport: There is said to have been a law 
passed in Colonial times that if a man should shoot a wolf and go to 
the selectmen and cut their ears off he should receive a bounty. Now 
I would ask the gentleman if a statute of that sort should be passed 
by the Legislature should a court set it aside? 

Mr. Morriut: Mr. Chairman, while I do not agree that that was a 
good law, particularly for the selectmen, yet I say that the courts 
should not declare that law inoperative, because it would be estab- 
lishing a bad principle to concede them the right to exercise that power 
in any case; but the initiative and referendum could repeal that law, 
provided the people wanted it repealed, and I believe they would. 
I yield for another question (Mr. Brown of Brockton having addressed 
the Chair during Mr. Morrill’s remark). 

Mr. Brown: I should like to ask the gentleman if the Supreme 
Judicial Court, the lawyers, being so busy, would be apt to take the 
case up until the gentleman had cut off the ears of the selectmen and 
got into court in another way? 

Mr. Morriiu: I claim that the people through the initiative and 
referendum could repeal that law far more expeditiously than the 
Supreme Judicial Court could, before it reached them and was decided 
by them, judging from a great many past instances. I hope the dele- 
gates are all convinced and will vote to protect our rights which have 
been guaranteed to us by both Federal and State Constitutions, but 
both of which have been overridden by the judicial power, which our 
forefathers held to be the greatest danger that threatened the perpetu- 
ation of republican institutions, and which caused many of our States 
to hesitate to approve the adoption of the Federal Constitution, for, 
although four times in the Federal Convention the principle of giving 
the courts that power had been frowned upon, they were afraid that 
the courts might usurp that power. That it has been usurped and 
now has been exercised for many years does not make it right. I hope 
we shall stand by our forefathers, who instituted this government, both 
Federal and State. 

Mr. Merriam of Framingham: This discussion began on resolution 
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No. 47, but the scope of the debate, particularly the remarks of the 
gentleman from Haverhill, has been so broad that it includes resolu- 
tion No. 97, which follows. In regard to resolution No. 97 I have the 
honor to represent the committee. That proposition would prohibit 
our courts absolutely from declaring statutes unconstitutional. Our 
committee unanimously reported that that resolution ought not to 
be adopted. 

There is a fundamental assumption in the remarks of the gentleman 
from Brockton (Mr. Brown) and in the remarks of the gentleman 
from Haverhill (Mr. Morrill), an assumption which is not sound. Both 
of these gentlemen assume that by some superior claim not authorized 
by the people the courts claim the right to dictate or to exercise au- 
thority over the Legislature; that the Legislature is the representative 
of the people and the only representative of the people. .Mr. Chair- 
man, that propositionis fundamentally unsound. In our Constitution 
the courts are created as creatures of the people.. The Governor is 
created as a representative of the people. The Governor is the peo- 
ple’s representative in the executive function of government. The 
courts are the representative of the people in the judicial department 
of the government and the Legislature is the representative of the 
people in the legislative department. And of those three departments, 
Mr. Chairman, the court occupies the weakest position. That matter 
was pointed out by Alexander Hamilton in words that are of pregnant 
meaning to-day, although they are the words of a century ago: 

Whoever attentively considers the different departments of power must perceive 
that, in a government in which they are separated from each other, the judiciary, 
from the nature of its functions, will always be the least dangerous to the political 
rights of the Constitution; because it will be least in a capacity to annoy or injure 
them. The Executive not only dispenses the honors, but holds the sword of the com- 
munity. The Legislature not only commands the purse, but prescribes the rules by 
which the duties and rights of every citizen are to be regulated. The Judiciary, on the 
contrary, has no influence over either the sword or the purse; no direction either of the 
strength or of the wealth of the society; and can take no active resolution whatever. 
It may truly be said to have neither rorcr nor wiILL, but merely judgment; and must 
ultimately depend upon the aid of the executive arm even for the efficacy of its 
judgments. 

That, Mr. Chairman, suggests the true position of our judiciary. 
The judiciary does not dictate to the legislative or to the executive. 
A question arises as to what the Legislature may have done. Under 
the Constitution it is for the judiciary to determine or to define or to 
construe. Our Constitution is a citadel of the people’s rights, but it is 
not a citadel of exact area with walls that fairly can be seen. This 
area may seem undefined. There is a power needed to define its exact 
scope. The Legislature is not the body to do that. That question, 
by reason of its nature, must be left to the judiciary. And when the 
judiciary decides, it does not decide as a matter of arbitrary direction 
to the Legislature or the executive. If a law fails it fails because of its 
essence; because it is unconstitutional in its character. 

Let me suggest, Mr. Chairman, that there may be a dangerous 
.compound abroad in the community; it is uncertain whether it is 
wholesome or poisonous. People interested in it go to a chemist to 
find out what it is.’ “Is this something dangerous or harmful? Is it 
wholesome as food or is it poisonous?”’ The chemist takes the sub- 
stance into his laboratory; he applies tests, he examines it according 
to established rules, he analyzes it and he determines what is the 
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character of that substance. But the substance itself is harmful by 
reason of its essence, not by reason of any quality which the chemist 
has given it. 

From the nature of the question, it seems to me that there is no 
other body but the judiciary to answer it. The Legislature is inter- 
ested in its own acts. Such questions must be decided by an institu- 
tion like our courts, created under our Constitution, given the same 
rights to speak for all the people that the Legislature itself has. [ 
cannot follow the remarks of my friend from Haverhill (Mr. Morrill). 
I would follow rather this paragraph from “The Federalist,” written 
by Alexander Hamilton so many years ago, but as I have said, of 
special meaning even to-day: 

The interpretation of the laws ‘is the proper and peculiar province of the courts. A 
Constitution is, in fact, and must be regarded by the judges, as a fundamental law. 
It therefore belongs to them to ascertain its meaning, as Well as the meaning of any 
particular act proceeding from the legislative body. If there should happen to be an 
irreconcilable variance between the two, that which has the superior obligation and 
validity ought, of course, to be preferred; or, in other words, the Constitution ought 
to be preferred to the statute; the intention of the people to the intention of their 
agents. } 

Again, listen to this paragraph: 

Nor does this conclusion by any means suppose a superiority of the judicial to the 
legislative power. It only supposes that the power of the people is superior to both; 
and that where the will of the Legislature, declared in its statutes, stands in opposi- 
tion to that of the people, declared in the Constitution, the judges ought to be gov- 
erned by the latter rather than the former. They ought to regulate their decisions 
by the fundamental laws, rather than by those which are not fundamental. 

In view of the light of this authority, the action of the courts is not 
usurpation. It is the legitimate function of the courts acting not in 
defiance of the people, not in defiance of the Legislature, but in behalf 
of the people by means of a Constitution which the people have es- 
tablished. [Applause.] 

Mr. SuLuivan of Salem: I want to make a few observations, first 
with regard to the remarks of the gentleman from Brockton in the 
second division (Mr. Brown). I think, in the first place, his statement 
with regard to the decisions of the justices of the New York courts in 
the sweatshop and bakeshop cases, if he reads them thoroughly, is a 
pretty good argument for the appointive system of judges for life that 
we have in Massachusetts and not for the elective system of judges 
that they have in New York. 

He also made the statement that the people of the Commonwealth 
were not represented before the Supreme Judicial Court and he referred 
to the power that the courts seemed to assume or take away from the 
people. My brother on the Judiciary Committee in the rear row (Mr. 
Merriam) has taken care of the greater part of that question. But 
let me state that the Attorney-General not only has the power and the 
right to appear for the people of the Commonwealth before the Su- 
preme Judicial Court to defend any bill or law passed by the Legis- 
lature, but that the Legislature has the power to direct him to appear 
there. I holdin my hand a book containing a list of all the statutes and 
laws that have been declared unconstitutional by the Supreme Judicial 
Court of Massachusetts, and I find that the Commonwealth was rep- 
resented in many of the cases by the Attorney-General himself or by 

~ some of his assistants. The measure advocated or supported by the 
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gentleman from Haverhill in this division (Mr. Morrill), (document 
No. 97), — that measure, Mr. Chairman, in my opinion, simply would 
substitute the tyranny of a majority and take away every protection 
to individual rights whether the minority of the court remains as it is 
in certain of these measures or whether the number of the minority 
shall be changed later. 

Futhermore, he (Mr. Morrill) says that the courts have assumed 
authority. J think that my brother on 'the Judiciary Committee in the 
third division (Mr. McAnarney) has answered that pretty well. There 
is a decision, however, and a few other things to which I wish to call 
attention. 

In the words of Chief Justice Parker, — 

whenever it manifestly appears to the judiciary power that an act, complained of, 
does in fact violate the Constitution, or affect the rights of individuals in a manner 
which is repugnant to its character and principles, there is no doubt that such acts 

'. must be declared void and inoperative. For the Constitution is the supreme law of 
the land, and the only source of authority to the Legislature, as well as to the other 
branches of the government. 

And for the information of the gentleman in the second division from 
Brockton (Mr.. Brown) I give the citation of that case and he might 
be interested to read it: 

Portland Bank v. Apthorp, 1815, 12 Mass. 252, 2538. 

In a later case along the same lines, the court said: 

But this is a high and important judicial power — 

that is, declaring statutes unconstitutional — 

not to be exercised lightly, nor in any case where it cannot be made to appear plainly 
that the Legislature have exceeded their powers. It is always to be presumed that 
any act passed by the Legislature is conformable to the Constitution and has the force 
of law, until the contrary is clearly shown. 

This is amplified in the case Norwich v. County Commissioners of 
Hampshire, 1832, 13 Pick. 60, 61. 

Another case which shows the attitude of the Supreme Judicial Court 
on all these questions has been about the same since the Constitution 
was originally adopted, reads in part: 

And even though the act may in theory be unconstitutional, the unconstitutionality 
may be set up only by the parties affected thereby, and if they do not object, the law 
will be enforced. (Hampshire v. Franklin, 1819, 16 Mass. 76, 86.) 

This shows to my mind that the courts do not usurp or assume any 
power, they do not declare an act unconstitutional until some of the 
people whose rights are affected appeal to the Supreme Judicial Court 
that their rights have been trampled upon and apply for relief. 

One other point, Mr. Chairman, it speaks of in this same volume: 

As much of the criticism of the courts for their actions in declaring statutes un- 
constitutional has arisen out of their consideration of labor statutes and statutes hav- 
ing to do with the regulation of public service corporations, it is to be noted that of 
the statutes in the above table, five (four being special statutes and one a general 
statute) attempted to regulate and impose obligations on public service corporations, 
and three purported to be for the benefit and protection of wage-earners. + 

I think, Mr. Chairman, that covers all that I have to say. I have 
simply tried to cover some of the points that were not covered by 
previous speakers. 

1 James M. Rosenthal of Pittsfield, Mass., in Mass. Law Quarterly, August, 1916, page 318. 
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Mr. CuoateE of Southborough: I cannot claim to be able to add any- 
thing to the clear and satisfactory statement which has been presented 
by the two gentlemen who have preceded me. It is a timely statement 
that they have made, and one which ought to come home to every one 
of us and receive full consideration, because there is no function exer- 
cised by our courts that is so persistently misdescribed as the function 
of declaring laws unconstitutional. Gentlemen who state that the 
court by that process annul laws and usurp functions that never have 
been vested in them fail utterly to appreciate the form of government 
under which we live. We live in this State and in every other State 
of the Union under a constitutional form of government, where we 
have agreed to abide by the terms of a written Constitution, and that 
Constitution, in the language of the Preamble in our own document, is 
a solemn compact and agreement between the majority of the people, 
all the people and every individual citizen, for the sole purpose of pro- 
tecting and preserving the rights not only of the majority but the 
rights of the minority and the individual. 

A slight analysis of the situation which develops when the court is 
confronted with the question of the constitutionality of a law it seems 
to me answers all the objections that are raised by those who urge 
that the power to pass upon that question be taken away from the 
courts. It cannot be questioned, can it, that the Constitution when 
once adopted by the people is the supreme law of the land? It cannot 
be questioned but that is what all the people have bound themselves 
to obey and to be governed by, that that is to take precedence of every 
law and ordinance that thereafter may be passed by any authority. 
Well, then, the Legislature passes a statute. The question arises, is 
there a conflict between the provisions of the statute and the rights 
and liberties which the Constitution has guaranteed to protect and 
preserve? Who is to determine that question? My friend from Haver- 
hill (Mr. Morrill) says the Legislature is. What would be the result? 
The Legislature would uphold its own views, and the Constitution 
would be gone. There would be no guarantee preserved which was the 
result of the solemn compact entered into between the people and 
every individual of the State. 

The function of interpreting a law has been regarded for almost all 
time as a plain judicial function. It is so regarded in England. It 
is so regarded in every one of our United States. There can be no 
other body that could be vested with that function except the court. 
If no one is to decide which is paramount, the Constitution or the law 
passed by the Legislature, obviously you have a condition of chaos. 
Neither law would be followed or could be executed, from the very 
necessity of the thing. That department of the government which is 
vested by the Constitution with the power of interpreting the laws 
must interpret between the Constitution and the laws of the Legisla- 
ture, and when they find that the law passed by the Legislature is in 
conflict with the Constitution it is their plain duty to declare that the 
Constitution, which is the ultimate, fundamental will of the people, a 
solemn compact by which they bound themselves to abide, must pre- 
vail and be supreme. 

Now, the effect of the two measures which have just been discussed 
here this morning, must necessarily be this: If resolution No. 97 
becomes a part of our Constitution, the power now vested in the courts 
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to interpret the laws and the Constitution and determine which is 
supreme, would have gone, and with it the supremacy of the Constitu- 
tion would have gone, and any Legislature which passed a law, which 
believed in it, if given the power to interpret it would interpret it in 
such a way as to overbear the Constitution. If, on the other hand, 
resolution No. 47 becomes a law, it means this, as was so plainly and 
concisely stated by the gentleman from Quincy (Mr. McAnarney): 
That not only do you take away effective power of the court to inter- 
pret and construe the law and compare it with the Constitution, and | 
if there is a conflict to uphold the Constitution, but you leave it in the 
power of two judges, a small minority of the court, to paralyze the 
power of the court to exercise that essential and vital function. 

Mr. Pruussury of Wellesley: I do not rise by any means because 
I think it necessary to add anything to what has been said by mem- 
bers of the committee on the Judiciary and by the gentleman from 
Southborough, but because I think one view of this proposal may 
properly be suggested, and perhaps ought to be, to which I have not 
heard any allusion. Every man in this Convention, including my 
friend from Lynn (Mr. Creamer) who offers this proposal, knows that 
if any one obligation of a judge is sacred and inviolable, an obligation 
upon which the integrity of the whole administration of justice de- 
pends, it is to decide every question which comes before him upon his 
conscience and his convictions. It is now proposed to write into the 
Constitution that he shall not decide a particular class of questions 
upon his conscience and his convictions, and if he does, that such 
decision shall not prevail or be of any effect. That is precisely the 
substance of the proposal, and the statement of it carries its own 
answer and leaves no room for argument. 

Mr. Carr of Hopkinton: I have refrained from entering into a great 
many of the debates that have taken place on the floor of this Con- 
vention, for the purpose of saying a word or two on this subject and 
another subject kindred to it, so that I might be listened to without 
having the delegates feel that I was annoying them too much by 
speaking thereon. I have listened with a great deal of attention to the 
gentleman in the first division (Mr. Montague) who undertook to- 
defend the committee’s report on No. 47. He only touched, I believe, 
on the first part of that, and that is the part in which I am vitally in- 
terested, the first paragraph of No. 47. I might say, while this is a 
non-political assemblage, that there was a large party a few years ago 
who came out for that article of amendment, and introduced it and 
tried to advocate it in the Legislature for two or three years, namely: 
To take away from the inferior courts of this Commonwealth the right 
that they had taken to themselves of interpreting the constitutionality 
of acts of the Legislature. Now, the gentleman in the first division 
(Mr. Montague) admitted that in his research he found fifty-nine cases, 
I believe he stated, or something like that, where inferior courts had 
attempted or did undertake to pass upon the constitutionality of acts 
of the Legislature. 

I know, and it is known absolutely to every member of this gather- 
ing, because it is not so very long ago since it occurred, that we had 
a judge of our Superior Court, — not the Supreme Judicial Court, — 
sitting right here in Pemberton Square, who was sitting in a criminal 
session at that time, who undertook to pass upon the constitutionality 
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of a statute upon which employees, the six superintendents of the 
Boston Elevated Railroad, had been indicted. That judge, whom 
every lawyer practicing in Boston knows, without mentioning any. 
names, as was intimated by a gentleman in the fourth division 
yesterday, also was charged openly in the corridors of the court-house 
with being under the influence of that great public service corpora- 
tion. And what did we find with reference to this particular judge’s 
action on that indictment of those six superintendents? He undertook 
to say that the law upon which those men were indicted was uncon- 
stitutional, and it was stated by the gentleman who attempted to 
defend the report of this committee that there was no necessity for 
changing the Constitution with reference to this feature. If one judge 
even, one inferior judge, undertakes to set aside the acts of any Legis- 
lature, is it not well that we should closely define in our Constitution 
that no judge of any inferior court ought to pass upon the constitu- 
tionality of a question upon which the Legislature, which as we know 
is the one body that does give expression to the will of the people, 
already has passed? 

I am not going to ask this Convention to pass on the second section 
of this proposed amendment, although I am personally in favor of 
that, but I do feel that this Convention ought to say in our Constitu- 
tion that the judges of no inferior court should pass upon constitu- 
tionality. We have instances that never come to the attention of the 
average man, that never come to the attention of the average lawyer. 
The lawyer may know about it in trying the case. We have had cases 
in the inferior courts where the judges have said: “Why, the Legis- 
lature did not know what they were doing when they passed that law; 
the law is unconstitutional.”” That decision is never recorded. There 
is no way that any lawyer can know about it. The only people who 
happen to know about that judge’s decision and his interpretation of 
that act, are the parties who happen to be in the court room at that 
time. And there is no appeal from it. The judge may not say: “I 
find the act to be unconstitutional,” but in his argument he will tell 
the lawyers who are assembled in the court-room that he bases his 
decision on the fact that the Legislature went a little too far in passing 
that law, or that the Legislature did not intend what it seemed to have 
said in the law that was passed. I say, Mr. Chairman, that it will not 
do any harm to put into our Constitution a provision limiting the 
power of the judges of our inferior courts, when we have those in- 
stances that have been cited here of certain judges who have for- 
gotten the duty that they owe to the people or to their oath of office 
and have undertaken to pass upon the constitutionality of an act. I 
have had judges ask me, when I appeared before the Judiciary, if I 
knew of any instances where judges of inferior courts had attempted 
to pass upon the constitutionality of acts of the Legislature, and I have 
told them the different instances that I knew. 

Now, what harm can it do? What harm can it do for us to say in 
our Constitution, as part of our fundamental law, that no judge, of an 
inferior court at least, shall declare an act of the Legislature uncon- 
stitutional? In that case of the six superintendents of the Boston 
Elevated Railroad, the district attorney and his office had no right of 
appeal to bring the matter to the Supreme Judicial Court. There was 
no way in which he could test the constitutionality of that act, because 
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the prosecuting attorneys had no right of appeal. The only objection 
that I hear to the proposition is that it does not happen very often. 
Mr. Chairman, if it happens at all, if any judge, any inferior court 
judge, — and it has been admitted here that that thing has happened 
a good many times, — if any inferior court judge does undertake it, if 
it is absolutely clear that it is unconstitutional for him to undertake 
to pass upon the constitutionality of any act of the Legislature, I 
think all doubt would be removed from his mind, and the matter then 
can go up and the party who may be affected by the law can bring 
the question up before the Supreme Judicial Court and have the 
Supreme Judicial Court pass upon the constitutionality of the law. 
That is the only way that we can have that question settled, the only 
way it ought to be settled, whether we should decide that it ought to 
be settled by a majority of the Supreme Judicial Court or whether we 
should decide that it ought to be settled by six judges of the Supreme 
Judicial Court. y 

While I am not at this time going to propose any amendment, I 
do feel that there ought to be an amendment introduced here that 
embodies the first section of the proposed amendment, namely: That 
no judge of any inferior court shall have the power to pass upon the 
constitutionality of any act of the Legislature. I feel with that done 
we shall have gone a great way. 

I have listened with a great deal of attention to the member in this 
division behind me (Mr. Merriam), wherein he stated that the judi- 
ciary were just as much the representatives of the people as the legisla- 
tors, that our form of government presupposes that our judiciary shall 
be just as much the representatives of the people as the legislators, are; 
but you must remember that in this State our judges are not so 
classed. They are appointed for life. They are appointed and, 
because of that appointment, they cannot be said to represent the 
whole of the people, only in so far as according to their conscience 
they deem that their duties and their obligations should be so exten- 
sive as to be representative of the people. I have given instances, and 
I know of instances, where they do not represent all the people; they 
represent simply in a great many cases the influences and the interests 
that were back of their appointment. So for that reason, if we are 
going to continue to have our present form of appointing judges to 
office, namely, that they are appointed for life, surely we ought not to 
say that it is too radical to ask that some limitation shall be put upon 
their power whereby they attempt to pass upon the constitutionality 
of the acts of the Legislature. 

The only defence that I have heard, Mr, Chairman, to this proposi- 
tion, is that it does not happen very often. Some of the judges have 
told me that they have arranged among themselves not to attempt in 
the lower courts to pass upon the constitutionality of any law which 
they are called upon ‘to interpret; but I say that it is all very well for 
the ones who have agreed and carry out their agreement; but the one 
judge who may be up in the western part of the State may attempt 
while he is sitting in his court to say: “Well, I don’t think the Legis- 
lature knew what they were doing. I think they were not a very 
bright lot anyway,” as has been said, “and I think that a great many 
times Legislatures pass laws of the meaning of which they have not 
any knowledge.” When a judge attempts to say that kind of thing 
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he is usurping power, Mr. Chairman, and I feel that it ought to be 
clear that a judge of an inferior court, who is called upon to adminis- 
ter the law as he finds it, should not go beyond the law-making power 
and say: “They did not know what kind of a law they were passing 
when they were passing it.” 

So I ask the Convention, again, if they will consider just the adoption 
of the first half of No. 47. 

Mr. Jones of Melrose: During a long service of nine years in the 
Legislature it has been my duty to be a party to framing a great many 
acts involving the rights of owners of land. Those acts have included 
all of the great metropolitan takings, and the principal one has been, 
doubtless, the Metropolitan Water Act. They are very difficult acts 
to draw, for the reason that in invading the rights of the individual 
the committees drafting these laws have to be extremely careful not to 
interfere with the constitutional provision in regard to taking private 
property without compensation and for a public use. Now I under- 
stand the position of the gentleman from Brockton (Mr. Brown) and 
the gentleman from Haverhill (Mr. Morrill) to be that in the enact- 
ment of legislation the General Court, the Legislature, shall be supreme 
and that it is proposed to take away from the Supreme Judicial Court 
all power of passing upon the constitutionality of these acts. I wish 
to say that from my experience it is absolutely impossible in the fram- 
ing of these great pieces of legislation for the legislative committee or 
the Legislature to pass finally upon these questions, — it is absolutely 
impossible. We do the very best we can, but we must of necessity 
leave the final decision as to the constitutionality of some of these 
great acts to some other tribunal, and what other tribunal is there to 
whom this power can be left except the judicial department of the 
government? It is not to the executive, it is not to the legislative; 
it must be for the judicial. -I rise simply to ask this question, Mr. 
Chairman, if the gentleman, from Brockton (Mr. Brown) and the 
gentleman from Haverhill (Mr. Morrill) realize that in striking down 
this power which now is exercised by the judicial power of the govern- 
ment they are striking down one of the most sacred and solemn safe- 
guards that is thrown around the property rights of all the people in 
this Commonwealth. 

Mr. Morritu: I notice that the gentleman said striking down this 
power now exercised. Whether that was stated that way intentionally 
or not I do not know, but it was stated correctly. He did not state 
that it was striking down a right which they are exercising, but a 
power which they are exercising. Now, I have failed to hear any 
member who has taken the other side on this question, — I have failed 
to hear one of them, — show wherein either the Federal or State 
Constitution grants to the courts this power. The principal points 
I have heard them advocate are that some brilliant lawyers, many of 
whom obtain very large fees from corporations for their services, 
believe that the courts should have that power and continue to have 
that power, — not the right, but the power. Why, one of the men 
who obtains large fees for appearing before the Legislature every year 
in behalf of the corporations also took the floor, and despite the fact 
that he has previously served as Attorney-General of this Common- 
wealth I failed to hear him show wherein they have been given this 
power. 
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Now, I quoted Article XX. Oh, first I will say that Alexander 
Hamilton was quoted by the member in the rear of the third division 
(Mr. Merriam). He quoted Alexander Hamilton as saying that the 
courts ought to have this power. I tried to get the floor to add at 
that time some points in regard to Hamilton, but I could not get the 
floor, because too many others wanted it, and it was correct that they 
should have the next turn; so at this time I will read for the informa- 
tion of this committee in regard to who Hamilton was: 

But Hamilton wanted the President, after a select little group had elected him, to 
serve for life. Hamilton wanted United States Senators, after select little groups had 
elected them, to serve for life. Hamilton wanted to give the President power to ap- 
point all Governors of States. And Hamilton wanted the President and the Governors 
of States to have the power of absolute veto over Congress and the State Legislatures. 

No overriding of vetoes with Hamilton. 

He was a brilliant man, but he was almost the last man who should have found 
favor in a republic. Socially, he was an aristocrat. Politically, he was a monarchist. 

And to quote Thomas Jefferson: 

Hamilton was not only a monarchist but for a monarchy bottomed on corruption. 

Mr. Chairman, I quoted Article XX, Part 1, of our State Consti- 
tution to prove that the courts have not been given this power and are 
forbidden to exercise this power. I will not re-read that, but I will 
read Article XXX, Part 1, of the Constitution of Massachusetts, 
which says: 

In the government of this Commonwealth, the legislative department shall never 
exercise the executive and judicial powers, or either of them: the executive shall never 
exercise the legislative and judicial powers, or either of them: the judicial shall never 
exercise the legislative and executive powers, or either of them. 

This ought to be in large type: 

the judicial shall never exercise the legislative and executive powers, or either 
of them; to the end it may be a government of laws and not of men. 

When the judiciary assumes to throw out a law enacted by the 
Legislature does it not assume the legislative function? Does it not 
ey legislation from becoming effective? 

SHEA of Dalton: Does the gentleman mean to say that the 
Se exercises a legislative function when he vetoes a bill and 
suspends a law? Would that be contrary to Article XX, which you 
uote? 

4 Mr. Morriztu: Yes, Mr. Chairman, he does in part, and he is au- 
thorized to do that by another section of the Constitution; but I 
want the opposition to show in some other section where the courts 
are given the right to do what Article XXX, Part 1, forbids them to 
do. I cannot find it. I never yet have found any one who could find 
it, in our State Constitution. I should like to find any one who can 
show in our Federal Constitution where courts have that power, 
either. As far as I have been able to hear, and I think I have heard 
practically all that was said, none of the speakers has shown where 
that power has been granted. I claim it has got to be granted before 
it can be honestly and rightfully exercised. Now, I will pause for a 
reply to that, to find out where that power is given. 

Mr. Murpny of Chelsea: I should like to ask the gentleman, if the 
courts have not been given the power by the Constitution to decide 
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upon the constitutionality of acts of the Legislature, but through the 
necessity of things have taken that power, if, and it has been proved 
during a long time and through long experience, that power has 
been properly used and is necessary in order to interpret the acts of 
the Legislature, does the gentleman think that merely because the 
power was not given originally by the Constitution that now it should 
be taken away by the Constitution? 

Mr. Morrttu: I do not concede that, because something which is 
wrong has been repeatedly perpetrated, age gives it correct standing. 
The Legislature passes laws, and they remain in force for a long while, 
until they are repealed. Some of them may be unconstitutional, but it 
never is brought to the courts and they remain in force. On the other 
hand, city governments do things which are contrary to law, the 
same as Haverhill for many years contributed toward the support of 
an armory, the same as other municipalities did. One citizen of Haver- 
hill, who prefers to study the Constitution and laws more than to eat, 
knew that that was illegal. He brought that to the attention of the 
proper authorities, and had it decided that it was not proper for the 
city to contribute, and they were estopped from doing so any longer, 
although they had been doing it perhaps for a generation or more. 
That is the way things go. I do not claim that long standing makes a 
thing right. I do not admit that. 

I want the members hefe to read chapter III on page 58 of the 
Manual of the General Court, headed Judiciary. In there, under the 
heading of Judiciary, you do not find this power granted to the 
courts, and in the articles which I have read it is expressly forbidden 
to the courts. Why should we try to override our Constitution? If 
you want to give the courts this power, why not be honest and at- 
tempt to amend the Constitution, giving them the power which they 
now exercise and which we claim they have usurped? Why not do it 
straight out from the shoulder, and go on record that way? We who 
do not believe in it will oppose it and vote against it, but if we are in 
the minority we shall be defeated. The courts, however, will be given 
a confirmation of their usurped power in that case. Do not try to doit 
around Robin Hood’s barn; do it honestly, if you want to do it. 

Mr. Parker of Lancaster: I apprehend that the range of debate 
upon document No. 47, which I understand defines the subject of our 
present consideration, has far outrun the limits of that document or 
the subject which it properly and in terms embodies. We are not here 
and now considering whether it is wise or unwise to amend our Con- 
stitution by a provision that shall expressly prohibit our Supreme 
Judicial Court from exercising any jurisdiction over questions which 
may involve the reversal or annulment of legislation upon the ground of 
its being in conflict with the constitutional compact. The most casual 
examination of the document before us reveals that, whatever may be 
its covert purpose, it does not assail or attack this long and wisely 
exercised power of the Supreme Judicial Court to hold legislators and 
other governmental agencies to strict compliance with their constitu- 
tional duties. The proposition here involved, as has been pointed out 
by the delegate in the third division (Mr. Morrill), instead of directly 
assailing this long exercised power of the Supreme Judicial Court to 
reverse legislation because held to be unconstitutional, in fact recog- 
nizes the power which the court has exercised, but seeks to impair, 
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abate, stifle the exercise of a power which is recognized. Because this 
provision embodied in this measure does not raise this other great 
question that may engage the delegates to this Convention in serious 
debate when it is before them, it is to be opposed, none the less, 
because, while recognizing an undoubted judicial authority, it seeks to 
abate its exercise, and to stifle its expression. Assuming that the 
court has a power, the proposal intends to prohibit, or in large part 
prohibit, its exercise. It would compel a court assumed to be vested 
with authority to deal with the questions submitted to it, and while 
lawfully proceeding in the responsible exercise of judicial determination 
and authority, to a certain and inevitable adjudication, to withhold 
the adjudication, which it was so required to pronounce. This unique 
and preposterous proposition would compel the court to withhold the 
declaration of a judgment manifestly required by the law. The propo- 
sition would compel a court to stand mute, though prepared to speak 
its judgment through a majority of its judges, in accordance with our 
universal practice under which the court when sitting in bank finally 
declares its decrees. The proposition would forbid a majority of the 
Supreme Judicial Court, having deliberately and gravely arrived at its 
conclusion, from giving to the people the benefit or protection of such 
authoritative expression of the court’s decision, because, forsooth, it is 
argued, that since the determination of all questions of constitutional 
construction must be matter of judicial opinion, such opinion should 
have neither force nor expression, if two of the Justices should differ 
in opinion from their five associates who were in concurrence. Thus 
the result would be that the opinion of an overwhelming majority of 
the court would go for naught, and so the opinion of a numerically 
insignificant minority might finally deprive a citizen of life or liberty. 

The proposal, Mr. Chairman, with respect to the/lower court, pre- 
sents an obnoxious anomaly. While it is true, and I think the experi- 
ence of all the lawyers in this Convention is the same, that lower 
courts, even a single Justice of the Supreme Judicial Court, even in the 
case of a manifest, unmistakable statutory disregard of constitutional 
prohibitions, will assume for the moment and for the deliberations 
then under consideration that the statute must be considered to be 
constitutional, invariably, within my experience, the question of 
constitutionality of a statute passes, upon the presumption that it is 
constitutional, to the final review of the Supreme Judicial Court, 
sitting in bank. If, contrary to this experience, with which we all are 
familiar, a justice of the lower court, even a justice of that great 
general trial court, the Superior Court, should hold a statute to be 
unconstitutional, it is open to either party, aggrieved or believing 
himself to be aggrieved by that adjudication, to take the question on 
for the final, deliberate view of the Supreme Judicial Court, sitting in 
bank, where alone it can be finally reviewed. 

There may be cases, however, Mr. Chairman, where the constitu- 
tionality of a statute upon which a prosecution affecting the liberty, 
the property, or the good name of an individual is involved. Suppose 
that to the magistrate trying such case it is immediately apparent that 
the Legislature had overlooked or disregarded the prohibitions which 
prescribe its authority and had enacted a statute that unconstitu- 
tionally deprived the citizen of his liberties; restrained, by the provi- 
sions here proposed, such judge, helpless and in silence, must permit 
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the outrage to go on, until finally the innocent victim of a law that 
never ought to have been enacted may be rescued by an appeal, and a 
delayed though final adjudication of the Supreme Judicial Court. 
It is true under our law that the Commonwealth may not appeal from 
an adverse decision in a criminal case, and it might be true that in the 
hypothetical case that I have suggested a magistrate of a lower court 
might erroneously adjudge the statute to be unconstitutional yet even 
then the error would be in favor of life and liberty; but if the statute 
were unconstitutional, pray what justification is there for enacting this 
restriction that would compel the trial court to declare a man guilty of 
crime, when no crime known to the law had been committed? 

The question here presented, Mr. Chairman, is simply whether, by 
this proposed amendment to the Constitution, you shall abate, stifle, 
the inherent authority of our courts. That is all that is involved here. 
If there be a question ultimately to be raised, whether or no the power 
of the court finally reviewing the constitutionality of statutes, shall 
be revoked or annulled, we will face it when it is presented. It is not 
presented here. There are those of us who hold that the proposal to 
deny that authority to the court is a proposal to deny the last safe- 
guard of the lives, liberties and property of our citizens, to deny that 
there is any compact of government and to conceive that all this 
boasted civilization, built up upon our scheme of government, means 
in its. last analysis nothing but the power of might and of the rule of 
numbers. When such provision engages the attention of this Conven- 
tion, I shall modestly, resolutely and earnestly raise my voice in 
protest. But that mighty challenge is not raised upon this measure. 
Shall you stifle the conscience and the power of the court by adopting 
this preposterous provision now before us? 

Mr. Bouvé of Hingham: The argument of the gentleman in the 
third division (Mr. Carr) in regard to the lower courts should not pass 
without a reply. The Constitution” of Massachusetts and the laws 
passed in accordance therewith are the supreme law of this Common- 
wealth, and under that Constitution and laws so passed every judge, 
‘whether of the highest tribunal or the lowest, is bound by his oath, 
and he is bound to administer justice in his court to the best of his 
ability and knowledge in accordance with that Constitution and the 
laws passed thereunder, and in no other way. Many litigants in the 
lower courts have not the means to carry their contention to the Su- 
perior Court or to the Supreme Judicial Court. They should have 
justice absolutely done to them in those tribunals which are nearest. 
to the common people, and to which alone they have the power, finan- 
cially and otherwise, to resort; and it is the absolute duty of a Justice 
of the lowest court in the land, if he believes that the Constitution or 
the laws thereunder require him to give a certain judgment, to so give 
it, and if he believes the laws are not under the Constitution it is his 
absolute duty to render justice as he understands it in accordance 
with the Constitution, — which is over all laws. And I want to say 
one word more. The Justices of the lower courts are in many instances 
among the first lawyers in this Commonwealth. They are men of large 
experience and of high learning and of noble aspirations, and they will 
render justice in accordance with the laws, very properly presuming 
and assuming that acts of the Legislature are in accordance with the 
Constitution, — and until convinced otherwise; but when convinced 
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otherwise they have no right to render a decision contrary to such 
conviction, merely because a Legislature has passed a law which they 
are compelled to believe to be unconstitutional. 

Mr. Creamer: [I shall take but a moment. I wish to say in the be- 
ginning that I congratulate the delegate from Lancaster (Mr. Parker) . 
upon his reverence for majority rights, even if that reverence is re- 
stricted to the majority rights of the judiciary. I hope that when this 
later matter to which he alludes comes up he will show an equal 
reverence for the majority rights of all the people. One thing more. 
I want to say that the reason I consented to introduce resolution No. 
47 was because I do believe in the judicial review of statutes enacted 
by the Legislature. I do not believe in resolution No. 97 nor reso- 
lution No. 212. I regard what I have offered as an insurance policy 
against those other-resolutions, an insurance policy that may be neces- 
sary in the chaotic times that are bound to comé in the next genera- 
tion. The mere fact that the power of the courts has not been abused 
materially in the last fifty years does not signify that it may not be 
abused in the future. 

Mr. Parker: I wish that my learned colleague’s policy had been 
more plainly a life rather than a fire policy. 

Mr. Brown of Brockton: Mr. Chairman, I take the floor because I 
have been referred to. I respect the fact that I am pledged by my 
oath and by my conscience to do my duty, and I do not do my duty 
except by raising my voice here now, that is all. I do not propose to 
sit here and see questions that later are going to be taken up here dis- 
posed of by such an argument as that by the gentleman from Lancas- 
ter (Mr. Parker), who undoubtedly is advocating the idea that the 
people shall not have the last word. 

The discussion of the subject was resumed Tuesday, July 31. 

Mr. Creamer of Lynn: I should like to say a few words in regard to 
both of these resolutions. I understand their purport is the exact 
opposite of each other. Document No. 47 seeks to establish, although 
it seeks to limit, the right of judicial review of legislative action. Doc- 
ument No. 97 seeks to abolish that right. I personally wish to discuss 
very briefly the arguments, or the lack of arguments, of those who on 
Friday opposed document No. 47. The chief argument made by the 
gentleman from Boston in the first division in charge of the adverse 
report (Mr. Montague) seemed to me to be that the exercise of this 
power would be infrequent, and that the evidence of a desire for 
a change was small. Is it possible, Mr. Chairman, that the gentleman 
from Boston is unaware of the prolonged agitation in this country for 
a long time for a check on the judicial power? The very presence of 
this next resolution, No. 97, is evidence of the fact that that agitation 
is taking a very radical form. My resolution was introduced as an 
offset to that radical form. If tempestuous times are in the offing, and 
many of us think so, why not shorten sail-a little and cast an anchor 
to windward? That is all my resolution seeks to do. 

And then, Mr Chairman, I should like to dwell a few moments on 
the argument of the gentleman from Southborough (Mr. Choate), or 
rather, as far as my resolution is concerned, on the assertion of the 
gentleman from Southborough. If I remember correctly, he said reso- 
lution No. 47 would paralyze the Constitution. That is a mouth-filling 
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phrase and is a horrible accusation, but is it true? Is it paralysis to 
give two members of the Supreme Judicial Court the same power over 
questions of law that you give to one juryman over questions of fact? 
I have a higher opinion of the people fit to sit on the Supreme’ Judi- 

-cial Court than that. Is it paralysis, also, to require legislative vio- 
lation of constitutional rights to be clearly apparent before being pro- 
claimed? I wonder if the gentleman really thinks so. No man here 
knows better than he does that the measure of the power of the law is 
not an exact measure, that law is not an exact science, and that it is 
constantly in the making. 

And now let me very reverently approach the inner sanctuary, and 
consider the able but specious argument of that suave and eloquent 
gentleman, that distinguished, delightful, but distinctly dangerous 
delegate from Lancaster (Mr. Parker). [Laughter.] His kaleidoscopic 
mind is hard to follow. His argument was first noted for the beauty of 
its diction and the comprehensiveness of his verbs and of his adjectives. 
I believe I was accused of trying to stifle something. Then his argu- 
ment suddenly changed and he shocked some of us, staggered some of 
us, by professing a very sudden and earnest interest in the rights of 
majorities. It is true that he rather clannishly wanted to confine that 
principle of majority rule to the members of his own profession, but I 
suppose that is lawyer-like. At any rate, it seemed to me a hopeful 
symptom; perhaps in his case, only an unconscious reversion to the 
ideals of his young manhood but nevertheless hopeful. I know some 
cynics may say beware of the Greeks bearing gifts, but I would rather 
think of that other saying: “ While the lamp holds out to burn, the 
vilest sinner may return.” Not that I would have you think for a 
moment that I put the delegate from Lancaster in that category. “I 
simply think that he is a genial but misguided gentleman, the victim 
of his environment. 

And now seriously, Mr. Chairman, I want to urge upon my conserv- 
ative friends in the committee the value of the policy of insurance my 
resolution presents tothem. It is a conservative resolution. It seeks to 
conserve, to protect and to establish beyond question the right of judi- 
cial review of legislative enactments. The next resolution seeks to do 
away with that right. It is true my legislation would limit the right 
but, is it true conservatism to be obstructive? I do not believe it. In 
connection with this I should like to make a motion to this effect: That 
this resolution be recommitted to the committee on the Judiciary, with 
instructions to divide the question and to submit separate reports on 
each paragraph of the resolution. 

(The motion was declared to be out of order.) 

Mr. Kenny of Boston: In spite of the fact that my brother on my 
right (Mr. Creamer) is demanding roll-calls I thoroughly agree with 
him in regard to resolution No. 47. I come from one of the largest 
Democratic wards in the city of Boston, made up of laboring people, 
and we throw our weight with the labor men in this measure. We 
must adopt some such measure as this or a more socialistic develop- 
ment, the recall of judicial decisions. The need which has given rise 
to the widespread demand for so-called recall of judicial decisions is 
the fact that our State courts, by their ultra-conservative interpreta- 
tion of the police power, are preventing the enforcement of many pro- 

i 
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gressive industrial and social laws. The courts in declaring such laws 
unconstitutionat invariably do so under the “due process” clause. 
Neither the due process clause nor the police power has any definite 
application that is apparent on its face. The interpretation of both is 
altogether elastic and must be determined by the surrounding circum- 
stances. They are necessarily in conflict with each other and must be 
determined by the surrounding circumstances. They are necessarily 
in constant conflict with each other, because the due process clause 
guards the personal rights, while the police power subordinates the 
welfare of the individual to the welfare of society as a whole and 
sacrifices the rights of the individual to the welfare of society. 

The foundation principle of all government is that the rights of the 
individual are subordinate to the rights of society. It is the police 
power of our government which is designed to accomplish the subor- 
dination of the individual to society; and when you deny to the people 
the right to exercise this power you are placing the right of the indi- 
vidual above the welfare of society and striking at the basic principle 
of government. This is exactly what the State courts are doing by 
declaring unconstitutional, as in violation of the due process clause, 
the laws passed by the Legislature in the exercise of the police power. 

But let us get some idea of what this police power is. 
The Cyclopedia of Law defines it to be 

that inherent sovereignty which is the right and duty of the government to exercise 
whenever public policy in a broad sense demands regulations to guard its morals, 
safety, health and good order, or to insure in any respect such economic conditions as 
advancing civilization of a high complex character requires. 

The Supreme Court of the United States says: 

The police power extends to all the great public needs. It may be put forth in 
aid of what is sanctioned by usage, or held by the prevailing morality or strong pre- 
ponderant opinion to be greatly and immediately necessary to the public welfare. 

Can you conceive of a government without that power? It is the 
only living, growing tissue which should be included in our Constitu- 
tions. Yet our State courts have refused to recognize the prevailing 
morality and preponderant opinion of the people. I do not refer espe- 
cially to Massachusetts courts. These courts have held to precedents, 
— suchi\as the fellow-servant doctrine, the doctrine of proving due care 
on the part of the man killed on the railroad track, — precedents 
established in medieval times, and have placed the individual above 
the welfare of society. It is for these reasons I support labor’s voice 
in this Convention. I support this resolution No. 47 and in support- 
ing it we do not intend to impeach either the integrity or the ability 
of the judiciary. The State courts consider themselves bound to 
follow established precedents and it is right that they should follow 
precedents. However, it is this which has caused the present. dis- 
satisfaction with the judiciary. As Judge Howard of the New York 
Court of Appeals says: 

Many of the edicts issued today record not the views of judges who sign them but 
judges who lived before the Renaissance. 

We should like to ask those who propose to hold us closely to the 
present Constitution if they expect us to regulate modern gas and 
electric corporations by decisions rendered in the days of the tallow 
candle of Ben Franklin’s time. Do you expect us to control our 
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modern railroads by the laws of the stage coach? In the rapid change 
of social and economic questions arising from the great industrial 
progress of this age, laws and precedents are constantly becoming 
obsolete and their continued enforcement not only obstructs progress 
but often works injustice. 

Let me cite an instance of the decisions of the Illinois Supreme 
Court. In 1893 the Illinois Legislature, realizing the need, passed an 
eight-hour law applying to women in certain occupations. The law 
was designed for the protection of society at large. Yet the Supreme 
Court of that State in deciding the case of Richie v. The People, 155 
Ill. 98, refused to recognize the police power of the Legislature and 
declared the law unconstitutional, in violation of the due process clause, 
and the eighth syllabus stated that “the said Act of 1893 cannot be 
sustained as a police regulation on the ground that it is designed to 
protect women, as sex alone will not justify the exercise of the police 
power.” 

Thus was the first attempt of Illinois to protect women and prevent 
her future citizens from paying the toll of modern industrialism set at 
naught. We cannot dispute the correctness of that Supreme Court’s 
decision. They undoubtedly decided correctly according to the prece- 
dents which they had in their books. We cannot blame them, — they 
were simply not in a position to know the crying need for the health 
of those poor women and their offspring. 

It took sixteen long years to make its ery penetrate the walls of that 
Supreme Court, and compel that court to recognize the need of such 
legislation. 

In 1909 that same Legislature passed such a law and in the case of 
Richie v. Wayman (244 Ill. 509) that same Supreme Court declared 
this law constitutional, saying in the fifth syllabus: 

. . . the law is not invalid as discriminating between men and women. The physical 
structure and maternal functions of women, and their consequent inability to per- 
form without effect upon their health and the vigor of their offspring, work which 
men may do without overexertion, justify the discrimination between men and 
women, 

It took that Supreme Court sixteen years to find that out. Was 
this justice? Would it not be better, after a Supreme Court has 
declared such a law unconstitutional upon precedents established in 
medieval times, to, give the people a chance to decide in the light of * 
present conditions? 

As my brother from Brockton (Mr. Brown) says, the question of 
what falls within the police power of the State is not a question of law 
but a question of fact as to whether a certain law operates for the 
general welfare of the people. 

There is to-day in America a cry welling up from millions of voices 
calling for adequate social justice. When our State Constitution was 
adopted the factory system and other products of capital were in an 
embryonic condition. Now times have changed. But in this century 
of time our Constitution, except for a few minor amendments, has not 
changed. Yet our courts are basing many of their opinions which 
determine the constitutionality of social legislation upon instruments 
which in their inceptions of social justice are now obsolete. Shrewd 
corporation attorneys point out technicalities of a minor nature which 
a judge must follow, and thus the will of the people is circumvented. 
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The Workmen’s Compensation Act of Massachusetts is now practi- 
cally nullified by decisions of Mr. Justice Crosby and others as regards 
a travelling salesman and a longshoreman. A travelling salesman in 
Lowell, who is injured while crossing a street to go from one store to 
another, is not injured. Mr. Justice Crosby of the Supreme Judicial 
Court says said traveler was not in the course of his employment or 
assumed the risk. There are similar decisions along that line. The 
people are clamoring against these antiquated ideas, these minor 
technicalities, this blocking of justice. You know that the people who 
passed these laws know the conditions which make it imperative that 
these laws be had. Shall the court test these laws by applying to 
them ideas prevalent in the past or present? 
My brother in the second division (Mr. Montague) speaking of 

Massachusetts, said there were few statutes declared unconstitutional. 
I want to say, Mr. Chairman, that from 1902 to 1908 there were 468 
statutes declared ,unconstitutional in the United States, the greater 
part of these being laws for more adequate social justice. Such are 
the conditions with which we, the people of the United States, are 
confronted to-day. 
When our courts were established they were meant to interpret the 

law, but to-day, through their ability to declare laws unconstitutional 
they have become virtually a law-making body. We do not believe 
that the power to declare laws unconstitutional should be taken from 
them but that they should be limited or restricted in their use of this 
power. 

Dr. William Draper Lewis, the eminent jurist and dean of the 
Pennsylvania State School, says: 

We should not assume that a court was wrong in interpretation of the Constitution. 
We should assume it was right. But we should assume that the people have a right 
to know whether they want that particular enactment as a part of their laws. 

When the existing laws fail to meet the conditions, there is need of a 
final court of appeals and that court should be the people. In the 
case of Ives v. South Buffalo Railway Co. [N. Y.], the New York Court 
of Appeals held a workmen’s compensation act unconstitutional. But 
the need for such a law and the popular demand being so insistent, it 
was changed. 
Now Alexander Hamilton has been quoted by my brother behind 

“me in the same division (Mr. Merriam) and I want to quote from 
Alexander Hamilton regarding this Republican form of government. 
We feel that no statement as to the essentials of republican govern- 
ment could be more acceptable than that of Alexander Hamilton: 

The people are the only legitimate fountain of power; from them all government is 
derived. It seems strictly consonant with the republican theory to recur to the same 
original authority, not only whenever it may be necessary to enlarge, diminish or 
new-model the powers of government, but also whenever any one of the departments 
may commit encroachments on the charted authority of the others; for how are the 
encroachments of the stronger to be prevented, or the wrongs of the weaker to be | 
redressed, without an appeal to the people themselves, who, as grantors of the 
powers of government, can also declare its true meaning and enforce its observance. 

Even the New York Times, a paper famous for its non-progressive 
views, has said: 

That the definite will of the majority of the voters, deliberately formed, consistently 
adhered to, and fairly expressed, should determine the treatment of public affairs in 
all branches, even the judiciary, is the fundamental principle of democracy. ~ 
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Some courts have usurped the power to declare laws unconstitu- 
tional by changing the wording of a law as passed by the Legislature. 
Take, for instance, the case of Adair v. The People, or the Compulsory 
Arbitration Act in Illinois. The Supreme Court held that a single 
paragraph in that act was unconstitutional and read it out of the law. 
This paragraph was the vital paragraph of the entire law; without it 
the law was entirely inoperative. 

Another example, — that of the New York street car transfer case. 
The street car systems in New York were owned by the same holding 
company, but each line was run independently from the others, so 
that it was necessary to pay a fare every time one wanted a transfer. 
The Legislature passed an act forcing the companies to give transfers 
and provided a fine of $50 for every violation of the act. A test case 
was brought up, and in deciding the case, the court held that the © 
Legislature meant to say for each violation of the act. Hence, on 
account of the excessive cost of bringing suit, it made the act inopera- 
tive, and, in reality, made the law unconstitutional. 

Another case, —a Federal case, that of the Sherman Anti-Trust 
Act. Up to April, 1911, it was illegal for any contract or combination 
in restraint of trade to exist in the United States. Since that time 
the court has held that only those combinations working an unreason- 
able or undue restraint of trade were intended to be affected by the 
law. The Supreme Court has made itself the judge as to whether 
there was undue or unreasonable restraint of trade. 

A few years ago the Standard Oil Company was fined $29,000,000. 
The fine never was collected. It was clearly proved that the company 
was guilty, but its immense influence with the higher court made 
punishment impossible. 

Oglesby, a Missouri Pacific brakeman, lost his legs in a wreck in 
Missouri. He carried his case to the State Supreme Court, winning 
in the lower courts. When he lost he was refused a new trial. But 
when the railroad company lost it was granted two new trials. Ogles- 
by naturally lost, but the people of Missouri had good stuff in them 
and knowing he had not received a square deal, elected him to a State 
office with a lucrative salary. 

I also cite the Bakeshop Case of New York, or The People v. Loch- 
ner, that was referred to by my brother from Brockton (Mr. Brown). 
The law involved in this case provided that the bakers of New York 
could work only ten hours a day and all underground bake-ovens 
should be abolished. But when the interests came to bring a case to 
test the constitutionality of the act, they went out to Utica, N. Y., a 
small city, and they found a sanitary bakeshop in which the owner 
and his sons worked. The bake-oven was above the ground;, but upon 
this framed-up and unfair case the act was declared unconstitutional. 
Out of the twenty-two judges who passed upon this case, twelve held 
that the law was constitutional, while only ten, a minority, held that 
the law was unconstitutional. The minority decided the case. 

The Jacobs or Tenement-House Case cited by my brother from 
Brockton (Mr. Brown), is another typical example of a bad court 
decision. The New York Legislature passed an act to regulate the 
manufacture of tobacco in the home. The bill had the support of 
every labor-union and of all social settlement workers. This act was 
declared unconstitutional because it interfered with the sanctity of 
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the home. Jacobs lived in a seven-room apartment, in one room of 
which he maintained a cigar factory. The Jacobs case decision re- 
tarded all tenement-house reform for the last fifteen years. 

When the Supreme Court of the United States held that the Fugi- 
tive Slave Law was constitutional, Massachusetts was not afraid to 
criticize the court. It cost this country millions of dollars and hun- 
dreds of thousands of lives in a civil war to rectify that usurpation 
by the courts. The State of Kansas has lost in revenue a hundred 
thousand dollars a year because of one decision in the Western Union 
Telegraph Case. 

In April, 1895, the Supreme Court declared the Income Tax Law 
was constitutional by a vote of five to four. A month later, May, 
1895, Justice Shiras changed his mind, and by changing his mind he 
changed the decision and thus made the Income Tax Law unconstitu- 
tional. 

In order that our Constitution may not be degraded it must have 
elasticity. It must be a ready tool for times of stress which always 
come to every nation. 

_ Let us refer to Justice Holmes, our revered judge from Massachu- 
setts, probably the sanest judge on the Supreme Court of the United 
States. He says in a unanimous decision of the Supreme Court in 
1908, in defining the police power: 

The police power extends to all public needs. It may be put forth in what is sanc- 
tioned by usage or held by the strong and preponderant opinion to be greatly and 
immediately necessary to the public welfare. 

Under this power the Legislatures and Constitutional Conventions 
may pass law for social betterment. Let us put this matter up to 
the ballot-box. This law then will be constitutional because it will 
be favored by the strong and preponderant opinion. 

Some people would prefer to perish by precedent rather than die by 
innovation, but I believe if Massachusetts wants to be again the 
pioneer State of the Union she should liberalize her Constitution. 

Mr. Lronarp of Boston: The gentleman from Lynn in the third 
division (Mr. Creamer) has asked the question as to why members 
who were in favor of a unanimous decision of a jury on questions of 
fact are in favor of a less than unanimous decision of a court on ques- ‘ 
tions of\law, and he has endeavored.to point out an inconsistency. 
Personally I was one of the remnant who voted for a less than unani- 
mous decision by the jury. I am also in favor of a majority decision of 
the court, so if there is any merit in the question of consistency which 
the gentleman raises, certainly I am free from criticism as to that. 
And although it has seemed remarkable that so many of the delegates 
who were favorable to unanimous decisions of the jury on fact also 
hold that our liberties are at stake unless we have a majority decision 
on a question of law, and vice versa, as many who favored a less than 
unanimous verdict by the juries are insistent now on a unanimous 
decision by the courts, yet I think there are very grave distinctions 
and one of the distinctions is this: We have got to have a final 
decision somewhere, and if these measures involved not merely a ques- 
tion of constitutional law but involved all questions of law, we would 
see very clearly that the majority of the Supreme Judicial Court have 
got to decide some questions of law. It is important that questions of 
law be decided rightly; it is of equal importance that there be a final 
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decision. Whereas we may be able to get another jury, where one 
jury disagrees on questions of fact, it is difficult to get another Su- 
preme Judicial Court in Massachusetts to decide questions of law. 
I think that reasoning will apply also to the question of determining 
the constitutionality of a statute. Because while a majority of the 
court under the gentleman’s resolution could not render a decision 
that an act was unconstitutional, the act would remain, and that 
majority of the court that did not believe in the constitutionality of 
the act would be forced to construe and interpret it for the people as a 
valid act; and I think we would find that they were on very swampy 
ground at times and that some of the value of our Massachusetts 
precedents would lose their force in this and in other States. 

Now, gentlemen, I wish to give a little illustration. The chairman 
has ruled that these several measures are under discussion. They are 
all varieties of the same species. They are different in form and they 
are different in their coloring, but, they all go pretty much to the same 
thing. And I should like to bring an illustration to bear upon the 
members of the committee.’ My illustration will not take long. It 
does not go back to Magna Carta or to any of the great and important 
early decisions. I think the barons who wrested the privileges from 
King John at Runnymede are entitled to a little furlough at this time. 
But I should like to go back not to 1215 but to the year 1915 and ask 
the members of the Convention to consider what I have to say in 
connection with document No. 97. 

Suppose document No. 97 had been a part of the Constitution at 
the time the act I am about to refer to was enacted by the General 
Court, namely, chapter 292 of the General Acts of 1915. That is a 
Mechanics’ Lien Act. I have no doubt that some of the attorneys in 
the Convention have heard of the Mechanics’ Lien Act of 1915. It 
contained many wonderful and weird provisions. When the date for 
its enforcement came, which was January 1, 1916, the General Court. 
of that year found it was necessary to enact two acts, chapters 163 
and 306 of the General Acts of 1916, to remedy the errors and the 
defects of the Act of 1915. It was impossible on January 1, 1916, for 
any man who had a mechanic’s lien in the courts to find any way 
whereby he could enforce his lien. ‘There was no possible way of 
enforcing it. 
Now let us take an example. Let me suppose that the gentleman 

from Brockton (Mr. Brown), who is the father of one of these resolu- 
tions, after the passage of this Act of 1915 and after a Constitu- 
tional Convention had decided that no court could upset a law on 
constitutional or any other grounds, — let us suppose that he had 
advanced a sum of money, something out of his substance and capital, 
for construction of some building for educational or business purposes 
in the city of Brockton, and had taken a mortgage for it in due course 
and that that mortgage was duly recorded in the Registry of Deeds. 
Well, work was undertaken. By the time the building neared its 
completion there were difficulties, as sometimes happens. ‘The sheriff 
was around the corner and there were altercations between the work- 
men and the employers, and the men who furnished the materials were 
not being paid, and as a result there were several liens put upon that 
building. Being a naturally careful and prudent man, the gentleman 
from Brockton would then go and consult his attorney and see what 
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his rights were. The attorney would say: “You have got your 
mortgage and it is on record and you are all right, you are perfectly 
safe; but the Legislature is constantly changing the Mechanics’ Lien 
Law and we will look up and see what they have done this year.” 
And his counsel reads until he comes to section 6 of the Acts of 1915 
and he reads the following sentence, — this is only one of the minor 
discrepancies of the act: 

Suction 6. No lien... shall avail as against a mortgage . . . unless the work 
or labor performed is in the erection, alteration, repair or removal of a building or 
structure which erection, alteration, repair or removal was actually begun prior to the 
recording of the mortgagee — 

“prior to the recording of the mortgagee.’ “Why, what does this 
mean?” “Why,” counsel would say, “it would seem as though you 
have got to go on record.” “How am I going to do that?” “I don’t 
know, but there is the law. All your money is in this building and 
you want to protect yourself and the Legislature is not in session; 
I don’t see what you can do except to record yourself.” 

So suppose the gentleman goes up to the registry in his shire town 
and says: “Here is the Mechanics’ Lien Law and it says I have got to 
be recorded.” The register of deeds would probably say: ‘My appro- 
priation only ‘allows me to record legal documents. I make copies of 
legal documents and put them in the books and index them, but how 
can I'make a copy of the gentleman from Brockton? Is that possible? 
I can’t copy a human document. I don’t see what there is to do if 
you want to protect your funds but for you to remain here perma- 
nently on record.” 

Now, gentlemen, that is the situation. Read the section of the act 
and read the proposed amendment. And then, naturally, as the other 
mortgagees of the county began to learn about the condition of affairs 
they would want to protect their rights and I think, gentlemen of the 
Convention, you can soon realize what a beautiful collection of mort- 
gagees there would be assembled in the registry of deeds of the county. 
We can see also something of the manner in which the gentleman 
might address those mortgagees and I think he probably would say to 
them, in a style with which we are familiar, that if there ever was a 
bunch of “two-footed calves’’ that had enacted foolish provisions into 
the Constitution it was the assembly that required that no justice 
could say that any act passed by the Legislature, no matter what its 
defect was, could be declared unconstitutional or void on any ground. 
Now gentlemen, I do not think that I have said this in a particu- 

larly facetious manner. I have not mentioned — 
Mr. Brown (interrupting): I should like to know if that gentleman 

who made that assertion as to the Legislature is also aware how largely 
his own profession, whose duty it was to write correct laws, were in 
force in that Legislature? 

Mr. Leonarp: Certainly; I am absolutely aware of that. Of course 
lawyers make mistakes, but you have to rely on judges, even though 
sometimes they are the judges of the lower courts, to detect mistakes 
and, within the limits of their jurisdiction, to correct errors. I think 
the judge of the lower court in a general way resembles the family 
doctor, as the Justice of the Supreme Judicial Court resembles the 
specialist, and we have got to admit that sometimes the lower court 
justice is capable of reaching and arriving at a sound decision. This 

/ 
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error I have referred to was due to the addition of the letter “e’’ in the 
word “mortgage” in the drafting of the act. 

Mr. Brown: I should like to ask the gentleman this question: Does 
a lawyer become any the less incapable of making a mistake when he 
is on the bench than he does when he is in the Legislature? Is not the 
argument he is making a reason why we should restrict the Supreme 
Judicial Court to a verdict that is more unanimous rather than why 
we should let it remain as it is? 

Mr. Leonarp: Absolutely true. The judges do make mistakes on 
the bench and our legal system has provided means of appeal there- 
from. But does the gentleman mean to say that because there are 
lawyers in the Legislature when matters are considered in there that 
no mistakes are made in the Legislature, but that they may occur in 
the courts where the lawyers are on the bench? Is the lawyer in the 
General Court less liable to error than the lawyer acting as a judge in 
the deliberations of the court of law? 

Mr. Sunurvan of Lawrence: I understand the gentleman from Bos- 
ton uses this illustration as an argument that the judges ought to 
retain their power to declare statutes unconstitutional. I should like 
to ask him who corrected the mistake that he refers to now, the court 
or the Legislature. 

Mr. Lronarp: The courts were powerless on other grounds than 
those I have mentioned to enforce this Act of 1915. As far as the 
legislative act went they did not know what to do. There was nothing 
they could do, and the only thing to be done was to go to the Legisla- 
ture and ask the Legislature to repeal the bungling job they had done 
the year previous and to enact a law in correct form. 

Mr. Suuutvan: I should like to ask the gentleman, then, if the 
instance that he cites is an argument that the Legislature should need 
judicial supervision. ; 

Mr. Lronarp: I cannot quite catch the connection of the gentle- 
man’s question. I certainly do not believe the Legislature needs 
judicial supervision. I am making no argument of that sort; I am 
just urging this resolution. 

Mr. Creamer moved thatthe Committee of the Whole recommend to the 
Convention that this resolution (No. 47) be recommitted to the committee on 
Judiciary with a view to a division of the question and a separate report on 
each paragraph. 

Mr. Brown of Brockton: I cannot feel otherwise than somewhat 
depressed. It is something of a jump from the subject we had last 
(capital punishment) to this, especially when I have heard a minister 
of the gospel expound God as he understands Him. I say that it is 
somewhat hard for me to immediately take up my subject when I have 
listened so intently to hear expounded here the God of love as He is 
understood by a minister of the gdspel. I am going to come as 
quickly as I can to my subject. 

J am satisfied if the motion means that the resolution is going to the 
Judiciary so that the Judiciary can present it in a different form. 
The subject-matter of this resolution, and also of one which I had the 
honor to introduce, is the idea that the verdict of the judiciary in 
interpreting or expounding the constitutionality of laws, and particu- 
larly those dealing with social questions, or questions which relate to 
the well-being of man, shall be made substantially unanimous rather 
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than being left to a majority of a divided court, as it is at present. 
The subject grew into discussion as far as I am concerned because I 
listened so intently to the debate of the members of the legal profes- 
sion. I learned much. I heard them declare for a unanimous ver- 
dict in jury trials. I voted with the majority. It is in my mind that 
the Supreme Judicial Court as it is constituted should follow that 
general rule; that it should be unanimous in its verdicts on such 
questions. I question if the gentleman from Framingham (Mr. 
Merriam) was justified in his inference that I was trying to make the 
Legislature the supreme branch. Certainly he could not think that I 
had lost sight of the fact that all power was'in the people. I have 
enunciated that proposition frequently. I certainly do know that 
they are coérdinate branches. I certainly do know, as was shown by 
the gentleman from Haverhill (Mr. Morrill), that the intention of the 
Constitution was to balance one with the other; it was to make them 
coordinate branches, and, as far as possible, to define the line of 
demarcation. I am against the idea of unduly enlarging the power of 
any one of the coédrdinate branches. I see that it is the tendency 
of the judiciary gradually to enlarge its power as it interprets the Con- 
stitution. 

I wonder what the gentleman who so eloquently has talked to us on 
capital punishment would say if somebody should rise and say that he 
thought that inasmuch as some very, very able men had expounded 
the Bible, had interpreted it, had told what the original author in- 
tended to say when he wrote the Bible, that therefore, because they 
had expounded it, their expositions should become a part of the Bible. 
We should be up against it along those lines. And it is along those 
lines that I am objecting to the expositions of the Constitution by the 
judiciary. It is not necessary for the gentleman from Wellesley 
(Mr. Pillsbury) to think that I am attacking the conscience of the 
Supreme Judicial Court. The conscience of any man is either square 
in his breast, so that every time it turns it hurts him, or else it has 
turned so often that corners are knocked off and are round. If the 
corners are round it does not hurt him. Each and every one of us is 
liable to that experience. So, therefore, I am not attacking the 
judiciary, and if you say the discussion has broadened it has broadened 
only because of the fact that we undertook to trace where they got 
that power. 

If you are going to follow it at all down through the line of the 
early fathers you will find each and every one of them feeling that the 
Massachusetts Court is to interpret the Constitution of Massachusetts. 
What does every legislator do when he takes his seat, lawyers as well 
as the rest? He takes an oath to support the Constitution. So does 
His Excellency. Does anybody undertake to say that they have not 
closely in mind what the Constitution of Massachusetts is when they 
are enacting laws? They do have it in mind. Some one may have rea- 
son to call their attention to the fact that it is unconstitutional, yet 
nevertheless they have proceeded, and the lawyers without any ques- 
tion, —-I know they would do their duty, — have looked up precedent 
decisions and have determined their course in voting upon the ques- 
tion of constitutionality. They enact laws on the social welfare of the 
people designed to improve it. As soon as they pass them the judi- 
ciary veto them. If they cannot base the veto on the police power 
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they base it on the right of contract. If the law undertakes to protect 
the laborer from being injured, then the manufacturer puts up a Federal 
case that his property is attacked; then very easily do the judiciary 
find that it is taking his property without due process of law. If we 
intend to protect labor in some such way for the common good, then 
the court says: “You have taken away the right of the poor laborer 
to contract.”’ 

If the Judiciary Committee will take up this question on the line of 
criticism made by the honorable member to whom I referred in my first 
address, Sherman Whipple, I will support it; but this is the only place 
you ever can make any such change. If you cannot change it now 
when are you going to change it? It is not usurpation as the gen- 
tleman from Somerville said. It is not usurpation. It is using a little 
power now, and then a little more power and finally reaching the point 
where it creates complaint and discussion. 

A gentleman says: “Why, if you demand unanimity, except one or 
two, we will lose all the valued decisions which should be handed down 
from the judiciary.’’ No, I say not. If one member says it is con- 
stitutional, and thereby stands with the Legislature it makes it con- 
stitutional; then the other six may give opinions telling why it is not 
constitutional. I hold that if proof was thus produced that an act 
that had been passed by the Legislature was unconstitutional the Leg- 
islature itself would reverse its own action especially if the act was in 
derogation of the rights of any individual. 
When I was talking so loudly as I talked here on Friday, and was 

saying: “Wake up, members, on the initiative and referendum, I 
want that explained,’ my idea was this: I did not wish this Con- 
vention to grow gradually by what it fed on. I did not wish to see it 
grow more and more conservative. I did not wish to see it take the 
attitude that because the Constitution is as it is now, it must there- 
fore continue in that way. I tried to declare that while we are gov- 
erned by the Constitution, while we all support it, it is our duty here 
to revise that Constitution if it is necessary. We should revise it upon 
the merits of the proposition to revise it. The argument has been that 
the judges had this or that power, and it must not be changed. We 
have demonstrated that this Convention is made up of positive men. 
We should either sit and debate this question or send it back to the 
Judiciary Committee. The gentleman from Lynn suggested changing 
the conditions so that the people will get rid of the idea that their 
rights are not being protected in the courts. Please take notice, if I 
may interject it here, of the labor situation. Please remember that 
there is a very, very, large body of men who try to be fair, to be con- 
servative, to be honest. Remember also that there is a different body 
of men endeavoring to lead the labor movement and rush it we know 
not where. It is said that we are not properly protected by the judi- 
ciary. It is said that the judiciary are continually unmaking the will 
of the people after the will of the people has been expressed clearly by 
the Legislature. That is a danger that warrants the taking of all the 
time that has been taken on this resolution. 

Mr. Bauer of Lynn: In approaching this resolution, No. 47, and 
the very excellent reference which the delegate from Lynn recommends 
be made of it, I should like to discuss it from the standpoint, not of a 
lawyer, not of a laboring man, but from the standpoint of a business 



UNCONSTITUTIONALITY OF STATUTES. 489 

man who has been a close student of government matters for some 
thirty years. In that effort I have had asked me many times by men 
of great legal training what I thought a Supreme Judicial Court 
decision would be on certain questions; and after a research of consti- 
tutional decisions by the Supreme Court in very many States of this 
Union I have come to the conclusion that the Supreme Court decision 
on a constitutional matter is governed almost entirely by the personal, 
political and social environment of each one of the judges of the 
Supreme Court at the time the decision was made. That has been 
brought home to me after a great deal of research of Supreme Court 
decisions on constitutional matters In very many States, and it has 
brought to my mind the fact that, after all, the Supreme Court of any 
State is only a human tribunal, subject to the influences and the 
environment to which all human beings are subject. For that reason 
I believe resolution No. 47 has a great deal of merit. It involves 
two very important questions. To my mind they should be decided 
separately. I trust that the motion for a reference on the part of the 
delegate from Lynn to the Judiciary Committee will prevail. 

Mr. Suxiivan of Salem: The committee on Judiciary did consider 
both phases of the question and the committee on Judiciary was unani- 
mous in its recommendation that the resolution ought not to pass. 
If it is referred back to the committee on Judiciary, I think I am 
interpreting the sense and the temper of the committee correctly in 
saying that about all that committee can do under the motion of the 

_ gentleman from Lynn in deciding the question will be to bring in two 
separate reports, saying ought not to pass on each phase of the ques- 
tion, that is, the first and second paragraphs. Therefore I hope that 
the time of the Convention will not be wasted by recommitting this 
matter to the committee on the Judiciary. 

Mr. AnpErson of Brookline: I do not think that resolution No. 
47, or No. 97, or No. 212, in the form in which it is submitted, ought to 
pass. I do think that each of those resolutions attempts to strike at a 
really important matter which calls for careful consideration and the 
submission of an amendment of the Constitution to the people. I am 
satisfied, after a careful examination of the question, extending over a 
considerable number of years, dealing with various aspects of the 
constitutional power of the courts to declare measures unconstitutional, 
that that power ought to be more narrowly limited than it has been 
limited heretofore. I believe that whatever the arguments may be, 
historical or other, in favor of leaving the ultimate decision to the 
legislative branch, the decision to leave it to the judicial branch was 
a correct decision, and that no other branch of the government would 
have given us as real constitutional government as the judicial branch 
has given us. But I remember that more than twenty years ago, when 
the learned member of this Convention now sitting for Wellesley 
(Mr. Pillsbury) was Attorney-General of the Commonwealth, that in 
his report as Attorney-General he even then called attention to the 
increasing’ number of decisions by a mere majority or much less than 
the full court, holding the deliberate acts of the Legislature, ap- 
proved by the Governor, invalid on constitutional grounds. If the 
learned delegate was at all correct, and he always is correct, in the 
statements made in his report as Attorney-General twenty odd years 
ago, that there was an increasing and undesirable tendency on the 
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part of the courts to nullify the deliberate acts of the Legislature, 
a fortiori that statement might be made to-day; for I apprehend, — 
I have not the statistics before me, — that there have been ten times 
as many decisions of the courts by less than all of the court, and some- 
times by a bare majority, holding statutes unconstitutional, within 
the past twenty years as there were in the period reviewed by the 
learned Attorney-General some twenty odd years ago. It has become 
an abuse, which has increased, and justly increased, the antagonism 
toward the courts, and which threatens to destroy, or at any rate to 
injure, that popular confidence that we ought to have in our courts. 
The Supreme Court of the United States will not recover in this 
generation the prestige that was destroyed by the five to four income 
tax decision grounded upon the change of mind of a very elderly 
gentleman who had had great difficulty in making up his mind. It 
was a scandal that the taxing power of this great Nation should re- 
quire an amendment to the Constitution to undo the error brought 
into our constitutional law by the change of mind of one out of nine 
Justices of the Supreme Court. It is inconsistent with a proper regard 
for the oath of office of the members of Congress, (if we are dealing 
with National matters,) of the Senate and of the chief executive, each 
one of whom, as has been stated here this afternoon, is as much bound 
by his oath of office to enact only constitutional legislation as is the 
Supreme Court bound to declare and enforce only constitutional law. 
When I say that, I retract no part of what I said a moment ago, — 

that I think the final decision of that difficult question was well left 
to the judiciary. There are certain advantages in testing the constitu- 
tionality of law that the judiciary have when the law is put into 
actual operation, — they have, for instance, the benefit of the argu- 
ment of counsel, — that do not accrue in a legislative tribunal. 

And so without reviewing the very many aspects of this question 
that I have been called upon during the past ten or fifteen years to 
review in various addresses that I have attempted to give, or going 
over the field of so-called police regulation law, I think this Convention 
ought to submit to the people something substantially to this effect: 
That no law should be declared unconstitutional except by the court of 
last resort, and then only by not less than, say, two-thirds of the 
Justices. [Applause.] That would amount in Massachusetts to five, 
leaving two on the other side. It would require six in the Supreme 
Court of the United States, assuming for the moment that by analogy 
there should be a like amendment of the Constitution of the United 
States. It would relieve the courts of the odium, — and it is an 
odium, and a just odium, — of having the deliberate act of the Legis- 
lature, and of the executive approving it, upset by the decision of a 
single man. Five to four decisions in the Supreme Court of the 
United States are, as I said, a scandal. Four to three decisions in 
Massachusetts I am glad to say have been rarely, if ever, made, and 
I hope never will be made, but if they ever are made they will consti- 
tute a scandal. 

I want to add one other thing. Massachusetts has less call to com- 
plain of her judiciary than we have cause to complain of the Supreme 
Court of the United States, and than they have cause to complain in 
Illinois, Missouri and New York. I am not sure that there may not 
be other States in our class, but some years ago I made a fairly care- 

a 
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ful examination, for the purpose of preparing an argument, of a lot 
of the decisions in those courts that are elected by popular election, 
and I found that they had been far less responsive to what we call 
modern ideas, had been far more arrogant in the assertion of judicial 
power as being superior to legislative power, than in Massachusetts. 
In this connection it is not unfit to pay a word of tribute to a former 
Chief Justice of this Commonwealth, now a Justice of the Supreme 
Court in Washington. I think it was the unusual sanity of the views 
of Justice Oliver Wendell Holmes which went far in our Supreme 
Judicial Court to prevent it at one time, some years ago, from yield- 
ing to a tendency which seemed almost the prevailing tendency in 
various States of the country. He always asserted from the time of 
his dissenting opinion in Commonwealth v. Perry in 1891 that it was 
for the Legislature to determine those questions, and that it was none 
of the court’s business, unless the Legislature obviously, clearly, en- 
croached upon some of the fundamental rights guaranteed by the 
Constitution. But I regret to say there have been other, much less 
learned men, of entirely different environment, perhaps growing up 
in an environment from which you might expect more democratic 
proclivities, who have gone to the extreme in misconstruing the great 
bills of rights, the 14th amendment to the Constitution of the United 
States and the due process clause, — as imbedding in our own sys- 
tem of law their own somewhat antiquated ideas of economic and 
sociological questions. They have constituted themselves in effect a 
fourth ’legislative tribunal. 

Now, I say that ought to be stopped. In working out the machinery 
to stop it my own notion is this, —I am not at all dogmatic, — to 
limit the power to the court of last resort, and then to provide that 
there should be a vote of not less than two-thirds of all the judges of 
that court, — would be the safest middle ground on which to secure 
both the essential guarantees of the Constitution and the right to 
move forward. 

Mr. Montacur: As a member of the committee on the Judiciary, 
having nominal charge of this matter, No. 47, I hope that it will not 
be recommitted to the committee on the Judiciary. As the gentleman 
from Salem (Mr. Sullivan), a member of the committee, has stated, 
the committee on the Judiciary did give this matter very careful 
consideration. ‘They considered both aspects of this matter, No. 47, 
and they were unanimous, not only without a dissenting vote, but 
without in the committee a dissenting voice, that neither of these 
propositions should be favorably reported. We had before our com- 
mittee the gentleman from Brockton (Mr. Brown), who spoke there 
as he has here and who always speaks very interestingly, but who did 
not speak to the committee on the Judiciary convincingly. I venture 
to say, Mr. Chairman, that if this matter should be referred again to 
the committee on Judiciary it simply would result in delay, and that 
the same report would come back here for your consideration. “a 

This matter has been debated almost two whole days. It seems to 
me that, although we continue to have light every time a member 
speaks, as we have just had an excellent illustration, we have had 
almost as much information as we are likely to obtain, and it seems 
to me we can deal with it better if we proceed in the usual and regular 
order to deal with it now. 
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There is one thing to be noticed, and that is that in the strong 
arguments which have been made in favor of the proposition it is not 
Massachusetts that is referred to, it is the United States Supreme 
Court, it is Illinois, it is New York, it is North Dakota, it is Arizona, 
it is some other place besides the Commonwealth of Massachusetts. 
Now, Mr. Chairman, the committee on the Judiciary did not feel that 
we had any jurisdiction or that it was our business to interfere with 
or even to pay any attention to what was occurring in those other 
States. It seemed to us that this matter, like all these matters, should 
be decided with reference to the Commonwealth of Massachusetts, 
what we have done here in the last 137 years and what we are likely 
to do here in the future. 

As far as the reports go, there has not been a dissenting opinion filed 
in our Supreme Judicial Court on a matter that has been declared 
unconstitutional since 1892, — that is, 25 years ago. There has not 
been a majority opinion, so far as the reports filed indicate, since 1892. 
There were in that year both a dissenting opinion and also a majority 
opinion, and there was one the year before. It looks to me, and it 
looked to the committee on the Judiciary, as if, taking Massachusetts, 
our own Commonwealth, considering the fact that in all the reports 
from 1804 to 1916, inclusive, only 59 statutes, parts of statutes, or 
resolves have been declared unconstitutional in this Commonwealth, 
an average of one every two years and an average of the acts and 
resolves of the Legislature one in about 850 acts and resolves passed, 
we had better leave well enough alone. I was surprised at that show- 
ing, because I have been a member of the Legislature and I. am sur- 
prised and gratified that it has not made a mistake of this kind more 
than once in 850 times. It did seem to the committee on Judiciary 
that, taking the Commonwealth of Massachusetts, in view of what our 
judiciary had done and is doing, we had better let them keep on 
rendering the same splendid service and in the same way as they have 
heretofore done. 

Mr. Baucu of Boston: What my friend the learned member from 
Brookline (Mr. Anderson) has said has struck a sympathetic chord in 
myself, yet I rise to make an argument on the other side, for I draw a 
different conclusion from premises which are in part the same. I call 
your attention, gentlemen of the Convention, to the fact that this 
debate has concerned itself almost wholly with one narrow aspect of 
the question of the relation of our courts to constitutional law. Let 
us be frank with one another. Let those on my side who agree with 
me be frank. There is, indeed, a grave question here; and when the 
learned professor of constitutional law in the Harvard Law School 
tried hard to teach me constitutional law twenty years ago he was 
aware of it and never scrupled to point out to his classes in the most 
forcible terms: “It is a dangerous power for courts to wield.” He also 
never scrupled to point out with equal justice that it is an absolutely 
indispensable power to our fundamental liberties. The trouble arose 
at one point and practically at one point only. Some twenty or 
thirty years ago a new theory was given impetus in this country, the 
theory which can be best defined as that of the superior value of 
human rights as contrasted with property rights; the abandonment 
of the old doctrine of laissez faire and the partial substitution therefor 
.of the doctrine which some, hostile minded toward it, characterized as 
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paternalism. This conflict of new theories drew into the courts great 
social and political questions which would better have been kept out 
of them, if they could have been kept out. Conflict most typically 
arose when hours of labor and the like were regulated and the regula- 
tions were claimed to contravene the Federal constitutional provisions 
for liberty of contract and the like. Then it was for the courts to say 
whether or not they could uphold the paternalistic legislation, so 
called, under the police power, as coming under the emergency power 
for the protection of health and the like, and therefore not subject to 
the provision of the Constitution for the sacredness of the right of 
free contract. There was a time when the whole situation thus arising 
was charged with political thunder and lightning; when a very danger- 
ous crisis confronted the courts; when there was a rapidly growing 
jealousy of their power as interpreters of the Constitution; when 
there was a long series of decisions which had thrown out great pieces 
of constructive legislation to the extreme irritation of large sections of 
the population. But, Mr. Chairman, within the last four or five years 
I submit that a great change for the better has come over that situa- 
tion. Men like Mr. Justice Brandeis have taught us of the bar how 
these great questions should be treated,’ how they should be brought 
home to the members of our courts. Even where the courts were 
fairly conservative we have been shown how they could be convinced 
that legislation limiting the hours of labor, not only for women and 
children but even for men, could come under the police power. We 
have been shown how the attorney with sufficient ability and patience 
to work up the case properly can carry the court with him if he has 
merit on his side» The number of cases where great constructive 
legislation is overthrown by the courts is diminishing, and is dimin- 
ishing fast. Furthermore, as Mr. Montague well said, that trouble, 
serious as it was, never had anything like as serious a nature in this 
Commonwealth as it had in certain Commonwealths which had elective 
judges and in our United States Supreme Court, —a happy fact partly 
due, as both the gentlemen who preceded me have pointed out, to our 
own Mr. Justice Holmes, who has done much the same service for the 
bench that Mr. Justice Brandeis performed for the bar in showing 
from what angle these great judicial questions should be judicially 
reviewed. 

Now, Mr. Chairman, this debate has been almost wholly confined 
to that one aspect of the matter, to so-called social welfare legislation. 

Have we sufficiently considered, all of us, that the prime constitu- 
tional function of the courts is not to pass on those social welfare 
matters under the police power, but to safeguard our fundamental 
rights, such as our right not to be put under military law in time of 
peace, and not to have soldiers quartered upon us save in accordance 
with the Constitution; our right not to have free speech and liberty 
of assembly taken away from us, except under the Constitution and 
the similar intimate personal liberties which, since Magna Carta, have 
been our shield against tyranny? Suppose, Mr. Chairman, that in the 
hurly burly of this war and the excitement which may attend its 
closing hours, we should have some Governor who so misconstrued 
his mandate from the people as to declare labor under martial law 
while the Legislature was not sitting and proceed to the measures 
which necessarily would flow from such a military order; then no one 
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would be quicker to insist that the court of first instance should 
declare the usurpation unconstitutional than some of the men who 
now fancy that they would like to see that decision delayed until the 
Supreme Judicial Court could be assembled and pass upon it. I take 
it, if the Governor or the General Court violated their constitutional 
duty in any such manner, no one would be so ready as my brother, 
the learned member from Brookline (Mr. Anderson), to see to it that 
the court of first instance righted that wrong efficiently and immedi- 
ately, without waiting for the court of last resort. And I submit that 
in concentrating our attention exclusively on one narrow aspect of the 
constitutional aspects of the work of our courts, the gentleman has 
caused us dangerously to lose ‘sight of the broader and more truly 
typical aspects of that work, — aspects which absolutely require that 
the courts should retain the power of giving prompt, as well as full, 
protection to our fundamental liberties. | 

Mr. Merriam of Framingham: Although in behalf of the committee 
I have spoken once on this question, I desire to add a few words at 
this time in view of the latitude the debate has taken. 

I cannot agree to the statement made recently by the gentleman 
from Lynn that as he has studied our history the decisions of our 
judges have been influenced largely by social associations. I want to 
call to the mind of that gentleman, Mr. Chairman, and to the mind of 
this Convention, the action of our Supreme Court recently in Washing- 
ton in declaring unconstitutional the statutes and provisions made by 
our southern States for the purpose of depriving many of the common 
people of the right to vote. In many of these States laws were passed 
that no one could vote, although it might be that.he was entitled to 
vote, unless in addition to other qualifications his grandfather could 
have voted under the same qualifications. Mr. Chairman, those laws 
in the course of time came before the Supreme Court of the United 
States for final construction, and it was a southern man, the Chief 
Justice of the Supreme Court, who pronounced the decision of the 
court to be a subterfuge, to be an infringement upon the rights of the 
humble people, in violation of the provisions of the: Constitution and 
as such unconstitutional and void. 

The question before us, however, does not concern the Federal 
jurisdiction as much as it concerns the Commonwealth of Massachu- 
setts. I cannot conceive of anything touching our courts more lamen- 
table than to have any doubt remain in the minds of our people as to 
the fate of this proposition. 

The other day we were asked what was the source of the constitu- 
tional authority of our courts to set aside the statutes under our Con- 
stitution. That question was answered early in our history, when it was 
shown that the courts were subject to the Constitution. The Consti- 
tution was made the supreme law of the land. In our Federal juris- 
diction it is the supreme law of the United States. The Constitution 
of Massachusetts in our jurisdiction here is the supreme law of the 
Commonwealth, and our courts must recognize it. It is their funda- 
mental duty. They cannot decline to see it. Usually as they have 
exercised it it has been in the interest of the rights of the individual, 
in maintaining rights of equality under the Constitution against 
infringement. I have here an article recently written upon the subject, 
reviewing the authorities and concluding with this statement: 
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They are still bound, if the Constitution is an expression of fundamental law, to 
determine judicially the validity of acts of Congress under that law. No other 
result is logically possible, unless either the Constitution is disregarded as law or 
Congress is made the highest court for its interpretation. In either case, the funda- 
mental law which we now have would disappear. 1 

In order that that fundamental law may continue to be fundamental 
in our Commonwealth, I feel that we ought to vote upon this proposi- 
tion in the most decisive manner, so that the power of our courts to 
enforce the provisions of our Constitution may be maintained. 

Mr. Hart of Cambridge: This is one of the most satisfactory days 
of this Convention, because we find ourselves a “con-vention.” A 
body of men is now come together, not simply sitting in separate 
committees for the preparation of material, but actually discussing 
fundamental questions; and hardly any question that will come before 
this Convention is more serious for the people of the Commonwealth 
than that of the status of the judiciary. 

I own to great enlightenment from the speeches made from different 
aspects and upon different sides of this question, and hesitate to dis- 
cuss a somewhat different phase of the question in the midst of so 
many men of legal training, accustomed to practice before the courts 
of this Commonwealth and elsewhere. I want to speak as a plain 
citizen, somewhat acquainted with laws and Constitutions, but not 
adept in the practice of the courts. I speak as a man of the people, 
and the men of the people feel that somehow or other, without their 
being consulted, the people of the United States, including Massachu- 
setts, have set one of the three coequal departments of government 
upon a pedestal; that the judiciary department in this State and in 
the United States is recognized as having powers and prerogatives 
different from those of the other representatives of the people. 

I affirm on the contrary that there is no sacred department in this 
_ Commonwealth; there is no sacred body of public servants; they all 
spring precisely from the same origin, namely, from the will of the 
people of Massachusetts, and it is not the will of that people, and it 
never has been their will, that they should create three departments, 
two of which should be subordinate to the third. Furthermore, it was 
not the original purpose of the people of Massachusetts to create a 
court which could contravene the decisions of the other departments. 
I say the “other departments,” because we forget when we talk about 
the present authority of the courts over legislative acts that they have 
and exercise an equal authority in many cases over executive acts, 
sometimes in decisions on formal suits, although commonly through 
the formal writs which have reference to the executive powers. 

Permit me to say, as a life-long student of constitutional history, that 
when the present Constitution of Massachusetts was framed it was 
not in the mind of any member of the original Convention that the 
courts of Massachusetts were to have the power to set aside acts of 
the General Court on the ground of unconstitutionality. And what is 
the proof? In the first place, that it never had been done under the 
old provincial government. It is true that a considerable number of 
statutes of the Province of Massachusetts was set aside in England; 
but I challenge any member of this Convention to find a single case in 

1 Herbert Pope, in an article on The Fundamental Law and the Power of the Courts, Harvard Law 

Review, Vol. 27, page 45. 
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which a statute was set aside upon the ground that it was inconsistent 
with the charter of the Commonwealth. Further, up to 1780, not one 
of the States of the Union, in their existence of four years, had taken 
action in this direction. Between 1780 and 1787 six or seven legal 
cases arose in which the courts of some other States did set aside 
statutes. I have examined them carefully, and every single one of 
those cases arose out of the abnormal conditions of the Revolution. 
They were mostly statutes directed against loyalists, disallowed as 
contrary to general principles of law. One was the Rhode Island 
statute for compelling people to accept paper money. All of them 
were statutes of a transitional, a passing period. It is true that 
Thomas Jefferson gave currency to the statement that the Supreme 
Judicial Court of Massachusetts previous to 1787 had set aside a 
statute. Some years ago I instituted a search in the manuscript 
records and can say positively that there never was any such decision. 
No State in the Union in 1787 had arrived definitely at the system of 
judicial disallowance of laws, although there had been some advances 
toward it. 

Then what brought that system into this country? Not a demand 
in the States, but the creation of a powerful Federal government, with 
a Federal court and with Federal legislation. Here was presented a 
new situation: A Congress of two bodies with very extensive powers 
which operated throughout the Union, the superior to Legislatures and 
the courts of all the separate States. If you will follow the debates in 
the Federal Constitutional Convention of 1787 you will discover that 
it was the purpose of the Convention in creating that Constitution to 
give the Supreme Court of the United States the power to set aside 
State statutes because they were not in accordance with the supreme 
law. 

- It was not distinctly settled that Federal statutes should be set 
aside by Federal courts; in fact, it was no less than 69 years after the ° 
Constitutional Convention before a general statute of the United 
States not relating to the judiciary was set aside by the Supreme 
Court. That was the Dred Scott decision. Five years later Congress 
passed a series of statutes in absolute derogation and defiance and 
contempt of that decision, and those statutes stood. After the civil 
war, the court took up again the practice of reviewing the statutes, 
and that has ever since continued. 

That experience does not carry us far, because since 1789 the system 
of judicial review has grown up in all the States of the Union. We 
have it in Massachusetts. The real question is not so much what was 
intended a century ago, but what do the people of Massachusetts 
desire now, and what are they receiving? 

The historical question in itself is not of great importance, unless 
some member of this Convention is convinced that we must now have 
and must continue to have this special judicial power because we have 
“always had it.”” We have not always had it. It came slowly, indi- 
rectly, imperceptibly into the courts of the United States and into the 
courts of Massachusetts after 1789. In this Commonwealth we have a 
special system of government of which, curiously enough, the people 
hardly seem aware. As I am a newcomer in the State, having lived 
only 40 years in Cambridge, these things strike me with more force 
than they do you who are to the manor born. In all the other States 
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of the Union the constitutions contain a large number of specific 
powers assigned to the Legislature, exactly as to the executive and 
the judiciary, and also many limitations upon the powers of the 
Legislature. The Massachusetts Constitution is singularly modest in 
such provisions. You have the general limitations of the Bill of 
Rights, and a few other specific limitations on the Legislature. There 
are only half a dozen places in the text of the Constitution, which I 
have examined within a few minutes, in which the Legislature is 
specifically given authority to do anything. Why? Because it was 
then, and is now, the theory that to the Legislature fell all the powers 
which can be exercised by a government in this Commonwealth, which 
are not prohibited by the Federal Constitution or elsewhere in the 
Constitution of Massachusetts with its amendments. 

What is the effect of this lack of precise definition upon the courts? 
Why, simply this: In other States which are provided with a large 
body of constitutional precepts the courts can force legislation to ac- 
cord with specific clauses of the Constitution. In this State to a far 
greater degree the courts are applying to legislation unwritten princi- 
ples which are nowhere stated in the Constitution. That is, you have 
upon the one side the Legislature, acting in a large way under its 
general power; upon the other side you have the courts discovering 
and applying unwritten conditions and statements as to the powers of 
government which are made limitations by the Legislature. We have 
nothing like the elaborate, fixed, adjustable and ascertainable system 
which prevails in some other States. 

Now, the truth is that the system in Massachusetts has worked 
well. Every resident of this State feels that the judiciary is one of 
the soundest parts of its governmental organization. The Supreme 
Judicial Court has taken an unfair advantage of this Convention by 
sending as a representative here from Fall River (Mr. Morton), sitting 
among us, a jurist whose honor is unassailable and whose abilities and 
whose impartiality are absolutely beyond dispute. We fairly judge 
the courts by those members of them with whom we are acquainted; 
and we may well rate the Supreme Judicial Court and most of the 
other courts of Massachusetts high. Nevertheless, there is no use in 
trying to go through our work. under the superstition that the judges 
of the Supreme Judicial Court are a different kind of being from other 
citizens of Massachusetts. We look to them to suggest, improve and 
reform. I felt pained and disappointed to be assured so eloquently 
by a member of the Judiciary Committee, as I understood it, that that 
committee, including a former member of the Supreme Judicial Court, 
did ‘not see anything that could be improved in our present judicial 
system. 

That leads to another point, which ought to animate our minds 
throughout this Convention upon every subject -that we discuss, 
namely, who are the “we” in this Commonwealth? Who are the 
people of Massachusetts? How far are they satisfied with the govern- 
ment which was made, in many cases, before they came into this 
country? Are we to accept the principle that the immigrant from 
another State or from another country arriving in Massachusetts is 
thereafter precluded from making any suggestion for the betterment 
of the government under which he finds himself? It is a fact which 
we must take to heart that a very considerable number of the inhab- 
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itants of this State, including large numbers organized in powerful 
ways, headed by very astute and able leaders, a considerable number 
of whom are in this Convention, are not satisfied with the present 
condition. Very likely when you come down to it some of them could 
not more articulately explain their difficulty than the labor leader in 
England who was asked: “What do you fellows want?” “Well, we 
doant want what we’ve got.”’’ Now, there are hundreds and thousands 
of people in Massachusetts who, whether right or wrong, do not want 
what they have got, and it behooves us to examine as carefully as we 
can the ground of these protests so as to see what can be conceded’ 
that will satisfy some of the dissatisfied. 

The discussion at the present moment is relieved of some of its 
purpose by the fact that it seems evident from the temper of the Con- 
vention that no serious changes are likely to be made in the judiciary, 
—not even that set forth in the educative proposition of the gentle- 
man from Brookline (Mr. Anderson). The Convention is startled to 
hear a lawyer who is not satisfied with the state of the law and the 
courts in Massachusetts! You would think that he had had no experi- 
ence of courts and justice did you not know the contrary. 

What is to be the relief? The committee on the Judiciary tell us 
that there is none to come from them because none is needed, because 
everything is for the best in “the best possible of Massachusetts.” 
Some people think that there must be a way out of the present dis- 
satisfaction. In the first place, they believe that the courts have no 
more fundamental constitutional right to declare upon statutes than 
has the Governor or the Legislature; that the right of review is an 
acquired right, a derived right, a definite right. If it works well, so far 
so good; if it does not work well it is for us to suggest a remedy, and 
we are not shut in from putting limitations on the method of review. 

Mr. Sanrorp Bates of Boston: I should like the opportunity of 
asking the gentleman three categorical questions, and I should like, if 
possible, a categorical reply. The first question is this: Does he be- 
lieve in a written Constitution and frame of government as a guide to 
governmental policy? 

Mr. Hart: The gentleman’s questions are evidently such as will 
require a careful and positive answer. I will therefore yield at this 
point and will resume to-morrow, and will ask the gentleman to give 
me his questions in, person. 

Mr. George W. Anderson of Brookline moved that resolution No. 47 be 
amended by substituting the following new draft. 

No law duly enacted by the General Court shall be nullified as unconstitutional 
except by the Supreme Judicial Court with the concurrence of not less than two- 
thirds of all the Justices thereof. 

Discussion of the measure was resumed the following day. 

Mr. Hart of Cambridge: I shall occupy the attention of this com- 
mittee only a very few minutes in concluding the remarks on which 
I was engaged at four o’clock yesterday afternoon. There is but one 
thing which I wish if possible to bring to your attention, and I shall 
put it as briefly as possible. That point is simply that our system of 
declaring legislative acts void by the judicial courts is not a system 
founded in natural rights or in the nature of American government, 
and that therefore the present system in Massachusetts cannot claim 
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that it must be sustained precisely as it stands lest otherwise we 
should lose our Commonwealth government. 

Yesterday I tried to make clear that the system was not to be found 
in the text of the Massachusetts Constitution of 1780. Since that 
time I have noticed in one of the morning papers a letter written to 
the Advertiser July 31, in which the effort is made to show that this 
power is embedded in the Constitution of 1780 because it declares that 
all the laws of the Province, Colony or State previous to 1780 should 
be in force until altered or repealed by the Legislature, — “such parts 
only excepted as are repugnant to the rights and liberties contained in 
this Constitution.” And he deduces from that language that the 
courts were expected to maintain that clause of the Constitution by 
annulling legislation. The complete answer to that statement and all 
similar statements is that the Constitution was adopted in 1780 and 
there is not a single case previous to the Federal Constitution, which 
went into effect in 1789, in which the Massachusetts courts declared 
void or set aside an act of the General Court. It began to do so after 
1789, and it began to do so because of the example of: the Federal 
courts, which in the period from 1789 to 1807 were reaching out to 
annul State statutes, a process necessary under our principles of 
Soe government, but not equally necessary within this Common- 
wealth. 

Another reason for supposing that this system, is not a vested right, 
an irrepealable principle of government, is that it does not prevail in 
some other Commonwealths which are essentially republican. For 
instance, in Great Britain it has been for ages the principle that the 
last act of Parliament was the prevailing act of Parliament, that it 
repealed all previous acts and that the courts were bound to take juris- 
diction and to respect those acts accordingly. It is true, as Mr. Bryce 
has said, that should Great Britain be organized as a great imperial fed- 
eration, which seems not unlikely, it then would be necessary to create 
a Supreme Federal Court, in order to maintain the Federal Constitu- 
tion as against the Constitutions of the States; and there is great 
reason for thinking that might be done because the Canadian federa- 
tion, the Australian federation and the South African federation, par- 
ticularly the Australian, have a system very closely akin to ours, by 
which the Federal courts can set aside the acts of the States of those 
federations. 

The main point, then, is that the present system may be altered 
without stumbling against any vested interest or rightful principle. 
No part of the Massachusetts government has a vested right. The 
only things resembling vested rights are the rights of the people as 
embodied in the Bill of Rights, and there are other rights not so em- 
bodied which are commonly respected. The General Court, the ex- 
ecutive, the courts themselves, are the creatures of the people of 
Massachusetts acting through their constitutional authority. It is 
competent, therefore, for this Constitutional Convention to propose 
to the people such measures with reference to the courts as may seem 
wise to this body. 

That leads me to the final point, which is, that other methods are 
possible which may limit to some degree the authority of the courts to 
pronounce upon statutes, — such a proposition, for instance, as was 
made yesterday, and, I suppose, in the course of this morning will 
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come before you directly for your consideration; a proposition by 
which a two-thirds vote of the courts should be necessary. There is 
one obvious remedy, — and I tell you again, gentlemen, as I said yes- 
terday, that there is something to remedy, — that however we may 
feel within this body of 320 highly respectable men, there is a large 
part of the population of Massachusetts which does not understand 
and is not satisfied with the present powers of the courts. It is one of 
our great misfortunes that in a State which has such an admirable ju- 
diciary, such an unquestioned judiciary, there should be nevertheless a 
wide-spread distrust of the judicial system. 

A gentleman yesterday asked me to yield because he said he had 
some queries to put to me. Those queries have not reached me in the 
interim, but I shall be very glad to answer them offhand. 

Mr. Sanrorp Batss of Boston: I cannot resist the invitation of the 
gentleman to put these questions to him again. I looked for him after 
the session last night, but I did not find him. 

These are categorical questions, Mr. Chairman, and I do not care to 
enter into any discussion on them, and I should like if possible to have 
a short reply. 

My first question is: Does the gentleman believe in a Constitution 
as a frame of government as a guide to governmental policy and as a 
short statement of the principles which are essential to a democratic 
government? Does he believe in such a Constitution, —a written 
Constitution? ‘ 

Mr. Hart: Certainly, I beliéve in it, — a written Constitution for 
the United States of America and for every Commonwealth. Is the 
gentleman answered? 

Mr. Barres: My second question to the gentleman is, assuming that 
he believes in such a Constitution, does he believe that the legislative 
department and the executive department of the government, in com- 
mon with all other people, ought to live up to and obey that Constitu- 
tion? 

Mr. Hart: Most certainly. 
Mr. Batrs: Assuming, Mr. Chairman, that he believes in a Consti- 

tution which all the people should obey and be governed by, does he 
believe that there ought to be some impartial and expert tribunal to 
decide whether or not the people have obeyed it, or not? 

Mr. Hart: I believe that it is entirely possible to create democratic 
communities in which the courts have not the power to set aside the 
action of the legislative or executive departments. On the other hand, 
I believe that in Massachusetts we are accustomed to that method of 
government; that on the whole it works well, — works so well that 
according to the statement made upon the floor here yesterday, if 
there had been a two-thirds rule, by far the greater part of the setting 
aside of statutes would have been accomplished nevertheless; so that 
a proposal to limit the number of judges would not much interfere 
with the actual operation of the courts upon statutes. Are there any 
further questions? 

Mr. Batrs: My attention may have been distracted, but I have not 
heard the answer to my third question yet. My question is, assuming 
that the legislative department of government oversteps or disobeys 
the mandates of the Constitution, would the gentleman let the Legis- 
lature be the judge of its own acts? Would he let the executive de- 

—— 
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partment be the judge of its own acts or would he require some impar- 
tial tribunal interpreting and expounding that Constitution to be the 
judge of the acts of these other two departments of government? 

Mr. Hart: I believe in Massachusetts it is better to have such a 
tribunal as it now possesses, such as is suggested by the gentleman, to 
place the legislative under proper restrictions by the judiciary. 

One of my friends entering the hall remarked to me that apparently 
I expected to break every rule of this Convention, and I corrected him 
by saying that I expected to learn every rule before I got through. 
I thank all those who have assisted me in the teaching. 

Mr. Wasxupsurn of Middleborough: During the first day’s discussion 
on this resolution an allusion was made to the English constitutional 
system, which bas been renewed this morning by my friend from 
Cambridge (Mr. Hart). On Friday last, if I understood him correctly, 
the gentleman from Haverhill (Mr. Morrill) referred to it in support of 
his contention that our theory of judicial control is extra-constitu- 
tional. There is, of course, an elemental and a fundamental difference 
between the English and the American systems. That difference is ob- 
vious, and perhaps it already has been referred to in this debate. As 
we all know, the Constitution of Great Britain is unwritten; it is 
based on precedent. There the law of the land is precisely what the 
English Parliament, which is well-nigh supreme, chooses in the light of 
precedent to make it. Here we have proceeded upon quite another 
theory. Here the measure of our liberties is sought, at least, to be ex- 
actly expressed in a written instrument, with its checks and its bal- 
ances, and all that that implies. 

Mr. Chairman, most bodies of men if uncurbed are prone to usurp 
power. This, I take it, is a very human weakness. In Massachusetts 
it has been our boast, and we have made good the boast, that every 

* citizen, the most humble as well as the most powerful, finds his secur- 
ity in our laws. Suppose, now, that upon one plea or another the 
legislative branch of the government should transcend the bounds of 
its authority — suppose that it should encroach upon the rights of the 
citizen, whether weak or strong I care not, what is to be his remedy, 
or is he to have no remedy save that which appeals to the whim of a 
transient majority? I have heard as yet so far in this discussion no 
answer | to this query, save that suggested in the resolution, which 
seems to me unwise, of the gentleman from Brookline (Mr. Anderson). 

I have listened with a great deal of interest to the able speech of the 
gentleman from Cambridge (Mr. Hart). His thesis, if I understand 
him, is that the theory of judicial control is a modern, not to say a 
dangerous, innovation. Now, it may well be that the Dred Scott de- 
cision was the first conspicuous example of the exercise of this power. 
I do not question his statement on that score. But he goes farther and 
says that the theory was unknown in the Constitutional Convention 
of 1780. Mr. Chairman, I do not believe that any man now living 
an say with precision just what was or was not considered and de- | 
bated in that Convention. The records are much too meager. But, 
sir, there were men sitting in the Constitutional Convention of 1820 
who lived so close to the Revolutionary era as to make their testimony 
of the utmost value. Daniel Webster made a speech in that Conven- 
tion upon the proposal that the judges should be removed only upon 
the address of two-thirds of each branch of the Legislature. There are 
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some things which he said in that speech which are very pertinent to 
this discussion, and this seems to me an appropriate time to read them 
into the record for the benefit of this Convention. I quote from Mr. 
Webster’s speech: 

The Constitution being the supreme law, it follows, of course, that every act of 
the Legislature contrary to that law must be void. But who shall decide this ques- 
tion? Shall the Legislature itself decide it? If so, then the Constitution ceases to be 
a legal and becomes only a moral restraint on the Legislature. If they, and they only, 
are to judge whether their acts be conformable to the Constitution, then the Consti- 
tution is admonitory or advisory only; not legally binding; because if the construc- 
tion of it rest wholly with them, their discretion, in particular cases, may be in favor 
of very erroneous and dangerous constructions. Hence the courts of law necessarily, 
when a case arises, must decide upon the validity of particular acts. These cases 
are rare, at least in this Commonwealth; but they would probably be less so, if the 
power of the judiciary in this respect were less respectable than it is. 

I call particular attention to this language: 

It is the theory and plan of the Constitution to restrain the Legislature, as well 
as other departments, and to subject their acts to judicial decision, whenever it 
appears that such acts infringe constitutional limits, — and without this check, no 
certain limitation could exist on the exercise of legislative power, The Constitution, 
for example, declares that the Legislature shall not suspend the benefit of the writ 
of Habeas Corpus, except under certain limitations. If a law should happen to be 
passed, restraining personal liberty, and an individual, feeling oppressed by it, should 
apply for his Habeas Corpus, must not the judges decide what is the benefit of Habeas 
Corpus, intended by the Constitution; what it is to suspend it, and whether the act 
of the Legislature does, in the given case, conform to the Constitution? All these 
questions would of course arise. The judge is bound by his oath to decide according 
to law. The Constitution is the supreme law. Any act of the Legislature, therefore, 
inconsistent with that supreme law, must yield to it; and any judge, seeing this 
inconsistency, and yet giving effect to the law, would violate both his duty and his 
am But it is evident that this power, to be useful, must be lodged in independent 
ands. : 

And, again, — this citation is not very long: 

There is nothing after all so important to individuals as the upright administra- 
tion of justice. This comes home to every man; life, liberty, reputation, property, 
all depend on this. No government does.its duty to the people, which does not make 
ample and stable provision for the exercise of this part of its powers. Nor is it enough, 
that there are courts which will deal justly with mere private questions. We look 
to the judicial tribunal for protection against illegal or unconstitutional acts, from 
whatever quarter they may proceed. The courts of law, independent judges, and 
enlightened juries, are citadels of popular liberty, as well as temples of private justice. 
The most essential rights connected with political liberty are there canvassed, dis- 
cussed and maintained; and if it-should, at any time, so happen, that these rights 
should be invaded, there is no remedy, but a reliance on the courts to protect and 
vindicate them. There is danger also, that legislative bodies will sometimes pass 
laws interfering with other private rights, besides those connected with political 
liberty. Individuals are too apt to apply to the legislative power to interfere with 
private cases, or private property; and such applications sometimes meet with favor 
and support. There would be no security, if these interferences were not subject to 
some subsequent constitutional revision, where all parties could be heard, and justice 
administered according to standing laws. These considerations are among those 
which, in my opinion, render an independent judiciary equally essential to the pres- 
ervation of private rights and public liberty. \ 

Those words are as true to-day as they were the day they were 
uttered. In the Federal field this doctrine was early recognized. The 
truth is, of course, that it was accepted by the Federalists and not ac- 
cepted by the Non-Federalists. I think the use of the word “oppose”’ 
would convey a wrong meaning there. There was very little discussion 
on this matter during the period preceding the adoption of the Federal 
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Constitution. It was swamped in the then greater question of State 
sovereignty. 

Judges possess, and no doubt at times display, human frailties, but 
what tribunal created by man is as likely to be as impartial, as unprej- 
udiced and as fearless, as an independent judiciary? The doctrine of 
judicial control naturally and logically results from a system of govern- 
ment which rests on a written Constitution. It would be unfortunate 
of course if the public or private rights of the citizen were to be vin- 
dicated by a close decision, say a four to three decision; but it would 
be still more deplorable if those same rights, while being upheld by a 
majority opinion, were nevertheless denied the citizen because one less 
than the two-thirds called for by the resolution of the gentleman from 
Brookline should fail to agree with the majority of the court. I trust, 
Mr. Chairman, that this and kindred resolutions, and the amendments 
thereto, will not prevail. 

Mr. McAnarney of Quincy: I cannot help feeling that some of the 
speakers on the matter now before the Convention have lost the 
proper viewpoint of the question. Let me illustrate what I mean by 
giving you an example. 
We will assume that the Legislature of 1917 passed a law providing 

that no man shall teach in any of our higher institutions of learning 
unless he has first obtained a license from the Board of Education, and 
further providing that whoever did so teach without such a license 
would be subject to two months’ imprisonment for each year he had 
so taught, and that the law should take effect as of and from the first 
day of January, 1912. Now we will assume that the district attorney 
of Middlesex County, feeling the act of the Legislature should be 
obeyed, procured an indictment from the Middlesex grand jury 
against one of the learned professors of Harvard College, alleging a 
violation of the act since 1912, and an officer of the law takes the pro- 
fessor into custody and to the Cambridge jail. He procures bail; and 
being a wise professor he consults a lawyer. The lawyer tells him: 
“Why, you needn’t worry. That act cannot be enforced. It is what 
we lawyers call an ex post facto law. It undertakes to make that an 
offence which happened before the act was passed. Impossible; that 
cannot lawfully be done.’’ The professor, happy in the advice he gets, 
on the day assigned for the trial of his ‘ease in the Superior Court, 
takes his stand before the bar of justice where he is arraigned for trial. 
His counsel, having filed a proper motion, asks the court to dispose of 
the proceedings accordingly. Now what would the professor say if the 
judge of the court were to say: “The act of the Legislature should not 
be enforced. The Legislature has no power nor authority to pass an 
ex post jacto law. It violates the Constitution of Massachusetts, 
Article XXIV of the Bill of Rights prohibiting the doing of any such 
thing. Your client should not have been placed at the bar of this 
court. But I turn to the records of the Constitutional Convention of 
1917 and I find in the debate learned gentlemen saying that this court, 
being a court of inferior jurisdiction, not being the court of last resort, 
ought not to declare an act of the Legislature unconstitutional. As 
I do not wish this court to do what it ought not to do, there is nothing 
for me to do if I follow the view of those gentlemen but to impose the 
penalty provided by the statute. I therefore sentence your client to 
ten months in the house of correction, two months for each of the past 
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. five years that he had had no license to teach from the Board of Edu- 
cation.”” How would the professor feel then? 

If the professor were a rich man as well as a wise one he would give 
the lawyer some hundreds of dollars to take his case to the Supreme 
Judicial Court; but if he were a poor man and found himself up 
against a law of that kind, and placed on trial before a judge adopting 
the views of those gentlemen, he would be compelled to submit to im- 
prisonment. Would it be right? Would it spell true to your sense of 
justice and square dealing, to have such a result occur? To tie the 
hands of the lower court so that it cannot declare an act so oppressive 
and illegal as that act unconstitutional and give to a subject of-this 
Commonwealth the right which is guaranteed to him by the Constitu- 
tion? Will men rise in this chamber and say that a judge would be 
true to his oath of office if he denies to a defendant before him that 
freedom which the law of the land said should be his? And yet is not 
that what these gentlemen say when they urge that a judge of the 
lower court should not have the power to hold an act unconstitutional 
which is so obviously so? 
Now our friend the professor carries his case to the Supreme Judicial 

Court, and there again the arguments in favor of the defendant are 
urged upon the full bench. And we will assume that after argument 
the Chief Justice of the Court says to the professor’s counsel: “ All 
that you say is true; the act is directly in contradiction to the pro- 
visions of the State Constitution. But we read in the debates of the 
Constitutional Convention of 1917 that learned gentlemen there said 
that this court, the Supreme Judicial Court of Massachusetts, has no 
right to declare an act unconstitutional; not wishing to usurp a power 
not constitutionally vesting in us, we must refrain from declaring it 
unconstitutional, and therefore your client must serve ten months in 
jail.” To what a result would the reasoning adopted by these gentle- 
men lead us if we were to say that the Supreme Judicial Court of this 
Commonwealth shall not declare an act of the Legislature unconstitu- 
tional? Now either the court has the power to declare legislative acts 
illegal or it has not that power. If it has the power from whence does 
it derive it? From the written law of the land and from its inherent 
power. 

It is written in the Constitution of Massachusetts as clearly as words 
can make it that courts have that power and authority. 

It has been said here by a learned gentleman that prior to the 
adoption of the Constitution of Massachusetts this power never was 
exercised by our courts. And yet go into the hall of this State House, 
stand before that picture of James Otis, the great patriot of revolution- 
ary days, and call to mind the words that fell from his lips in 1761, 
nineteen years before this Constitution was adopted, and hear him 
declaring the power to rest in the courts of Massachusetts to declare 
an act unconstitutional when it was clearly so. 

Mr. Hart: May I ask the gentleman if he knows what was the 
' decision of the court in the case which he has mentioned. 

Mr. McAnarney: I am referring to the speech of the patriot James 
Otis in which he said, speaking of the writs of assistance which were 
applied for: “Reason and the Constitution are both against this writ. 
An act against the Constitution is void.” And in 1784 he published 
his pamphlet on the right of the British colonies in that respect. 
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James Otis in his speech made this significant argument: 

Men cannot live apart and independent of each other; yet they cannot live to- 
gether without contests. These contests require some arbitrator to determine them. 
The necessity of a common, indifferent and impartial judge makes all men seek one. 

Here we have the authority of that learned patriot and one of the 
fathers of this Commonwealth. But we go back of him. We go back 
over a hundred years earlier and find in the records of the courts of 
this Commonwealth a decision bearing upon that very subject. In 
1657 in Massachusetts the magistrates held void the vote of a town- 
meeting giving a minister a house as being against the fundamental 
law of Massachusetts, and declared that vote unconstitutional as being 
against the fundamental law of the Colony. 

And do we have to go back to ancient times? Need we look outside 
the walls of the document that we are now considering? Let us see. 
Did the fathers think that there was no occasion for such a tribunal? 
Let us look at the Constitution, Chapter 6, Article VI: 

All the laws which have heretofore been adopted, used and approved in the Prov- 
ince, Colony or State of Massachusetts Bay, and usually practiced on in the courts 
= law, shall still remain and be in full force, until altered or repealed by the Legis- 
ature; — 

Now note these words, because they state the whole case: 

such parts only excepted as are repugnant to the rights and liberties contained in 
this Constitution. 

So much of those laws as were not repugnant to the Constitution 
were to be retained. Who was going to decide what portions of those 
laws were repugnant to the Constitution? Were the two parties whose 
interests came in conflict left to decide it? Do you think the fathers 
did their work in such an incomplete manner? The Constitution de- 
clares who shall decide it. We turn to page 15 of the little booklet 
that we have here (State Constitution) Article XXIX of the Bill of 
Rights: 

It is essential to the preservation of the rights of every individual, his life, liberty, 
property and character, that there be an impartial interpretation of the laws, and 
administration of justice. It is the right of every citizen to be tried by judges as 
free, impartial and independent as the lot of humanity will admit. 

If, therefore, a man were now to be brought up against a provision of 
our Colonial laws in conflict with the Constitution, he has a right to 
invoke the decision of the judges in the express language contained in 
the Constitution. You have in the Constitution itself an express 
declaration that the rights of citizens were to be determined by a free 
and impartial tribunal, to wit: The courts of this Commonwealth. 
In my argument I take it for granted that there is no occasion for my 
addressing the lawyers of the Convention on this subject, because they 
know that in the Constitution that right is clearly given to the courts. 

Passing to another branch of this question: If our courts have that 
power and right, shall it be preserved to them? I want to speak for 
those who are not here to speak for themselves. J want to speak for 
the citizens of this Commonwealth who cannot afford to engage in 
lawsuits and litigation. I want to have it written into the records of 
these debates that here and now, —at least at this time, —a voice 
was raised in their behalf; Are we going to say to the citizens of this 
Commonwealth: “Here is your Constitution, your fundamental bind- 
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ing law. Within the rights which are granted to you therein you must 
live and within the limitations there expressed and implied the courts of 
the Commonwealth must protect those rights;’”’ and in the same 
breath to say to them: “The rights guaranteed to you there we can- 
not say will at all times be preserved to you. The Legislature may at 
any time take them away.” Who rules in this Commonwealth of 
Massachusetts to-day, the people or the Legislature? The people rule. 
The people have made this Constitution; they have declared it; they 
have declared that the laws contained in it shall be the standing, gov- 
erning law of the Commonwealth of Massachusetts until they, the 
people, change it. And yet if you were to follow the arguments of the 
gentlemen who have spoken against the report of the committee you 
will say that this Convention should take away that power from the 
people and give it to the Legislature, that in any one year the Legisla- 
ture of Massachusetts should have the power to suspend or wipe out 
in whole or in part the Constitution of the State. Such an argument 
is an alarming argument to make in a tribunal of this kind and it ought 
not to receive weight or consideration. Is not that the logical conclu- 
sion a man must come to who follows the argument of those opposed 
to the report of the Judiciary Committee? If the Legislature has power 
to pass a single law which goes contrary to the Constitution and the 
courts have not the power to declare it unconstitutional; then the 
Legislature has the power to declare the whole Constitution void and 
there can be no tribunal in this State which shall say Nay to their 
will. 

Mr. Chairman, it is suggested here as a remedy that we restrain the 
courts from declaring an act unconstitutional unless more than a ma- 
jority shall approve of such conduct. The other day I was amused as 
well as interested in an appeal which was made by the venerable dele- 
gate from Brockton (Mr. Brown) when he stood in the front of this 
division and raised his voice and cried out to the “initiative and refer- 
endum’”’ men of this Convention: “Where are you, initiative and 
referendum men? This is an initiative and referendum matter.” Well, 
if ever any matter that has been before this Convention was an initia- 
tive and referendum matter, the proposition that is now before the 
Convention is an initiative and referendum matter, because you are 
asked to say that the decision of the Supreme Judicial Court by a 
majority of one, or four against three, shall not be accepted as binding 
upon the people of this Commonwealth. Do you know where that 
will lead you? Adopt the report of the committee on the Initiative and 
Referendum. Put into it that principle. You will read in the report of 
that committee that, having complied with certain preliminaries, the 
signers of the petition may cause to be submitted to the people a 
proposition to amend the Constitution, and if that amendment of the 
Constitution be adopted by a majority of one the Constitution shall 
be considered as so amended. 
Now if it is right to have written into a initiative and referendum 

law a provision that one vote in this Commonwealth, — a majority of 
one vote, — may amend the great fundamental law of the Common-+ 
wealth, if that is sound from that standpoint is it not equally sound 
to say that the vote of a majority of the members of the Supreme Ju- 
dicial Court is sufficient to declare an act unconstitutional? The op- 
ponents of the initiative and referendum urge that in such a case the a 
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new amendment would be adopted by one vote, —as these other 
gentlemen charge that an act declared unconstitutional by a majority 
of one, would be so declared by one judge. But you and I know, sir, 
that the reasoning is not true which says that when there is a mere 
majority, a majority of one, that one man’s vote is the vote that de- 
clares the act accepted or the amendment adopted to our Constitution. 
It is not stating the case fairly to so state. If we have 500,000 votes 
cast in an election and 250,001 votes are for the amendment, it is not 
right, it is not stating the case accurately to say that that one vote is 
what adopts the amendment. It is that one vote and the other 
250,000; it is the 250,001 votes that adopt the amendment and not 
the one vote. So when we are discussing a majority decision of the 
Supreme Judicial Court it is not stating it accurately, it is not stating 
it correctly, to say that it is a decision of one man that declares an act 
unconstitutional. It is not the decision of one man; it is the decision 
of one judge and three other judges. It is the decision of four men 
that declares the act unconstitutional. And it is that reasoning, I 
apprehend, which will lead many men to vote for, if they do vote for, 
that provision of the committee’s report on the initiative and refer- 
endum. 

I say, Mr. Chairman, that we are not approaching this matter from 
the proper angle when we argue that a decision of four members of our 
Supreme Judicial Court is the decision of the fourth man, the deciding 
judge, in favor of declaring an act unconstitutional. 

But there is more than that. If I have not referred to it already I 
wish to refer to it now. The Constitution provides how it shall be 
amended. Are we satisfied with the method provided in the Consti- 
tution to amend it? Some members of this Convention are, others are 
not. They want the additional relief which may be afforded by the 
proposed initiative and referendum law. If an initiative and refer- 
endum law should be adopted, then we shall have two methods of 
amending our Constitution and will not that be enough? Will you not 
be satisfied with that? Will you want a third method of amending the 
Constitution? By a mere legislative act? Why, what was the basis of 
this argument which has been advanced — 

Mr. Hersert A. Kenny of Boston: If the Legislature of Massa- 
chusetts passes a Workmen’s Compensation Act and the Chief Justice 
of the Supreme Judicial Court nullifies or varies an essential part of 
the Workmen’s Compensation Act, what remedy have the people 
to restrain the Justices in such a case? 

Mr. McAnarney: May I inquire of the learned gentleman, did the 
Chief Justice of our Supreme Judicial Court make a ruling declaring 
the Workmen’s Compensation Act to be unconstitutional, or did he 
merely send down a decision as to the application of a certain pro- 
vision of that law? 

Mr. Kenny: In order to answer that I may say that the Legislature 
passed the Workmen’s Compensation Act and said that a man injured 
in the course of his employment was entitled to compensation. Mr. 

- Patrick Donahue, a travelling salesman, was injured as a travelling 
salesman on the streets of Lowell in the course of his employment, and 
Chief Justice Rugg said that he was not entitled to compensation. 

Mr. McAnarney: I have here that decision, because my friend re- 
ferred to it yesterday, the case of Donahue. The opinion was rendered 
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by Mr. Justice Crosby and not by Chief Justice Rugg, and in that 
opinion the court does not declare the act unconstitutional. The court 
makes no criticism or question as to that act. It indirectly acknowl- 
edges it and approves it and merely declares that the man when he 
met with his injury was not engaged within the scope of his employ- 
ment, a question that has nothing to do with the subject-matter 
before this Convention. And if the gentleman doubts my interpreta- 
tion of that law let him read to you the decision in the Donahue case. 
I had assumed that all lawyers were familiar with that decision. Mr. 
Chairman, the great big question back of this whole proposition is © 
this: Shall we give to the Legislature the power of amending the 
Constitution of Massachusetts? 

Mr. Kenny: Will the gentleman kindly answer my question? I 
do not think he has answered my question. 

Mr. McAnarney: Yes, Mr. Chairman, if I have not answered I will 
answer it very readily. Jf the court’s decision, which had nothing to 
do with the constitutionality of that act, is unsatisfactory, all that 
those who find fault with that act or decision have to do, — and it is 
the true remedy in cases of that kind, — is to go to the Legislature, and 
have an act passed which shall extend the scope of the law they com- 
plain of and make it applicable to the condition of facts they are 
concerned with. [Applause.] 

Now, Mr. Chairman, I come back to where I was at the time of my 
last interruption. Are we going to say to the Legislature of Massachu- 
setts: “We give to you a third method of amending our Constitution”? 
Have we not heard during the past few years, scattered broadcast 
throughout the Commonwealth, a charge, — was it not put into the 
annual message of one of the Governors of this Commonwealth, — 
that there is a form of government known as “invisible government,” 
which sometimes controls administrations and directs legislation in 
Massachusetts? And are we prepared to place the Constitution of 
Massachusetts and the amendments to that Constitution in the hands 
of a Legislature that may be under the control, influence and domina- 
tion of this invisible form of government? Why, Mr. Chairman, it 
seems to me that the men who stand here speaking for the laboring 
classes, for laboring men, instead of being arrayed against the Judiciary 
Committee should be fighting shoulder to shoulder with the Judiciary 
Committee, because we want to stop any corruption on the part of the 
Legislature, to prevent any giving up by the Legislature to the hyp- 
notic power or eloquence of any great leader or commanding influence 
that may dominate or secure the passage of special legislation at any 
particular time, contrary to the principles of the Constitution. 

I trust, Mr. Chairman, that the time never will come in Massachu- 
setts when that great fundamental law which defines our liberties and 
under whose protection we exercise all our rights shall be declared, by 
such a mere passing creature ot the hour as the Legislature of any one 
year, a mere “scrap of paper.’ [Prolonged applause.] 

Mr. Donovan of Springfield: I have noticed that there are fifteen 
resolutions bearing upon some phase of judicial reform that have been 
considered by the committee on the Judiciary. Each and every one of 
those resolutions is reported “Ought not to pass.” I contend, Mr. 
Chairman and gentlemen of the Convention, that this number of reso- 
lutions, each Striving in some one way to limit the excessive, or what 
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seems to the proponents of those resolutions the excessive, power of 
the judiciary, represents a large force in public opinion in this Com- 
monwealth. I believe that that force cannot be ignored. Some who 
have spoken here, more or less dimly recognized that there are social 
forces at work. I remember that the gentleman from Cambridge (Mr. 
Hart) has referred somewhat or in part to those social forces. I know 
that my venerable friend from Brockton (Mr. Brown) more than any 
one else probably has sensed the social forces that are at work not only 
in the Nation but in the Commonwealth of Massachusetts, and those 
social forces reflect themselves in a desire for a reform in the judiciary. 

Although we are considering at this time resolution No. 47, I be- 
lieve other resolutions that follow are very closely related to that 
resolution. And when we dispose of that, if we dispose of it intelli- 
gently and in a manner that shall be at least partially satisfactory, 
there is a possibility that the other resolutions bearing upon the same 
matter will not be urged with such excessive zeal as they will otherwise. 

I should like to call to your attention, — some of you possibly have 
read this item that appeared in some of the Boston papers, — an ar- 
ticle by Roger W. Babson, in which he refers to certain tendencies 
that are present throughout the world. I have heard muttered im- 
precations against honest lawyers who have attempted to get up’ 
here and who have assumed to have an opinion upon the judiciary. 
It has been felt, no doubt, that they have been encroaching upon a 
sacred jurisdiction. Nevertheless, they are the spokesmen and have 
the clearest understanding of those social tendencies that are at work, 
and I think it might be well for the delegates to give some considera- 
tion to this wide-spread demand. 

It may seem to some of the very dignified looking gentlemen here, 
who have expressed some contempt for the voice of labor that has 
been heard persistently in this Convention through the gentleman from 
Brockton, that they can depend upon the “iron heel” to crush any 
manifestations of industrial or social unrest. But I really believe, 
gentlemen, speaking as one who wishes to see stability in government, 
one who wishes to see these great social problems intelligently met and 
solved, —I say that those men are not giving due consideration to the 
real facts of our day. The gentleman from Lynn in the center of the 
division) (Mr. Bauer) referred to something that I believe, — at least 
that I am in full accord with, — and that was that “from his observa- 
tion, a long observation of the acts of the judiciary,” he was convinced 
that the social and economic environment of the several members of 
the judiciary toa large extent moulded their decisions upon any funda- 
mental, matter. In other words, they reflected the policy that they 
themselves approved, and they disapproved any policy that they 
themselves opposed. Their own environment had tended to determine 
‘their opinion. I believe that that cannot be gainsaid. I believe it is 
shown by the differences of opinion that have existed when certain 
decisions have been made. I refer particularly to the case referred to 
by the gentleman from Brookline (Mr. Anderson) which was known as. 
the Income Tax Case. This was referred to yesterday as a “judicial 
seandal,”’ and as evidence that it was such and held to be such by 
certain members of the Supreme Court, I will read what the gentleman 
who wrote the opinion held. I believe it bears out fully what the 
gentleman from Brookline stated — 
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Mr. Montague of Boston: I desire to ask whether the gentleman is 
referring to the Supreme Judicial Court of Massachusetts or to the 
Supreme Court of the United States? 

Mr. Donovan: I will answer that in this case I am referring to a 
decision of the Supreme Court of the United States. I believe that the 
principle involved in our State is the same principle involved in the 
criticism made against the Federal judiciary. It might be somewhat 
enlightening to hear the opinion as expressed by Mr. Justice Field, 
who wrote the decision in the mgtter in question, the Income Tax 
Law. I believe that this opinion is very pertinent to the present situa- 
tion and is no doubt about the same line of argument that will be 
used by those who oppose any change in the Massachusetts judiciary. 
Mr. Justice Field writes as follows: 

The present assault upon capital is but the beginning. It will be but the stepping- 
stone to others, larger and more sweeping, till our political contests will become a 
war of the poor against the rich; a war constantly growing in intensity and bitter- 
ness. If the purely arbitrary limitation of $4,000 in the present law be sustained, 
none having less than that amount of income being assessed or taxed for the support 
of the government, the limitation of future Congresses may be fixed at a much larger 
sum, at $5,000, $10,000, or $20,000, parties possessing an income of that amount 
alone being bound to bear the burdens of government; or the limitation may be 
designated at such an amount asa board of “ walking delegates’? may deem necessary. 

Now it does not require a lawyer to perceive that the Income Tax 
Law was declared unconstitutional because the court did not approve 
of the policy of taxing incomes. 

I have heard many learned gentlemen in this: body uphold the in- 
tegrity, the honesty and the goodness of the Massachusetts judiciary. 
I do not combat that argument in any way; I make no such attempt. 
It is not the contention that they are bad men; but bad interpreta- 
tions of law have been made by good men, at times, and it is merely 
the power that has been delegated, — or not delegated, but usurped 
rather, — by the judiciary that we as representatives of a certain part 
of the people are opposed to. 

After the Income Tax decision another decision a short time later 
that caused considerable criticism was that under the Sherman Anti- 
Trust Law relating to the Standard Oil and Tobacco Trust cases. 
There was considerable criticism of that decision. That perhaps was 
not such a scandal as the other, but at least it called forth considerable 
wide-spread criticism. The part that I am particularly interested in, 
however, was the interpretation of that law, the same Sherman Anti- 
Trust Law, which referred to the Danbury Hatters’ Case. That is 
peculiarly pertinent at this time, because we in this Convention must 
consider matters later on that are very closely related to that 
decision — 

Mr. Monragus: I should like to ask if the Danbury Hatters’ Case, 
so called, was decided in any one of its phases by any court of the 
Commonwealth of Massachusetts? 

Mr. Donovan: No. I believe, gentlemen, that the principle in- 
volved here is the principle — 

Mr. Brown: I would ask whether the courts of Massachusetts are 
not bound to take cognizance of the decisions of the Danbury case in 
the United States courts if they decide any case here? 

Mr. Donovan: I would answer, they have, by all means, in my 
estimation. The decision in the Danbury Hatters’ Case, I believe, is 
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very pertinent to the deliberations of this body, because I understand 
that later on there are some questions to come before, the Committee 
of the Whole and before this Convention which are a result of that 
decision. I am going to quote from the dissenting opinion. written 
by Mr. Justice Harlan of the United States Supreme Court. This has 
reference particularly to the decision upon the Standard Oil and To- 
bacco cases, but it expresses, I believe, the wide-spread demand that 
is now evidenced by the fifteen resolutions that are before this Con- 
vention, — the wide-spread demand of the people for some change. 
This is what he writes: 

When the American people come to the conclusion that the judiciary of this land 
is usurping to itself the functions of the legislative department of the government, 

’ and by judicial construction only is declaring what is the public policy of the United 
States, we will find trouble. Ninety millions of people — 

now increased to a hundred millions — 

all sorts of people with all sorts of opinions — are not going to submit to the usurpa- 
tion by the judiciary of the functions of other departments of the government, and 
the power on its part to declare what is the public policy of the United States. 

So you will see, gentlemen, that the dissenters in this committee are 
not entirely alone; that we have such men as Mr. Justice Harlan, who 
also recognizes the right of the people to modify or to reform the 
judiciary. 
Now underneath all questions that we are to consider here, from my 

viewpoint, — it may be a somewhat narrow point of view in the opin- 
ion of some of the learned gentlemen who have opposed any change, — 
but in my point of view the basic question will come before this com- 
mittee later on, and it is a question that has been touched upon by 
other speakers who have discussed this matter. It was not my inten- 
tion, if we could avoid it, to project into this discussion anything re- 
lating to the real fundamental, basic question which is to be given 
consideration later on. But I will mention before closing that the 
question of labor as a property right is a matter that we cannot over- 
look and a matter that is vitally concerned with this question that 
we have now before us. 

There is a Latin legal maxim which says: “It is the office of a good 
judge to enlarge his jurisdiction.”” One in my position can understand 
how a craft-conscious organization like the Lawyers’ Union should seek 
to maintain and extend their jurisdiction, but it is equally plain that 
the people must oppose too great an extension of such power. 

Mr. Costeiio of Boston: There was a statement made yesterday 
by a member in the second division from Lynn (Mr. Bauer) and re- 
peated a few minutes ago by the gentleman from Springfield (Mr. 
Donovan) on this question. From the observation of the member from 
Lynn he had come to the conclusion, after examining the decisions of 
various States, that those decisions in a great measure were governed 
by the social and economic environments of the men making them. 
He has not cited one instance in Massachusetts to bear out that asser- 
tion of his. I, on the contrary, have gone to the trouble of finding a 
decision of great interest to the laboring men of this Commonwealth, 
one of their landmarks in our legal history, the great case of Vegelahn 
v. Guntner, 167 Mass. 92, in which case the dissenting opinion on the 
right of the laboring man to peacefully picket was given by that aris- 
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tocrat of aristocrats, Oliver Wendell Holmes. In Massachusetts, then, 
the case that I have found there seems to warrant the conclusion that 
if his remarks apply to other States they do not apply in any measure 
to Massachusetts’ judicial history. For one moment may I trespass 
on your time to read what Oliver Wendell Holmes said in the peaceful 
picketing case: 

One of the eternal conflicts out of which life is made up is that between the effort 
of every man to get the most he can for his services, and that of society, disguised 
under the name of capital, to get his services for the least possible return. Combina- 
tion on the one side is patent and powerful. Combination on the other is the neces- 
sary and desirable counterpart, if the battle is to be carried on in a fair and equal 
way 

if it be true that working-men may Eonibene with a view, among biter things, to 
getting as much as they can for their labor, just as capital may combine with a view 
to getting the greatest possible return, it must be true that when combined they 
have the same liberty that combined capital has to support their interests by argu- 
ment, persuasion, and the bestowal or refusal of those advantages which they other- 
wise lawfully control. [Vegelahn v. Guntner, 167 Mass. 92, 108.] 

Those are the kind of decisions in Massachusetts that make us proud 
of our judicial system. Everybody knows the social environment of 
the man who gave that opinion, — born, bred and reared an aristo- 
crat. Never by association was he considered a laboring man, and 
that statement of the gentleman from Lynn is not borne out by the 
history of our judicial system. I come from one of the biggest labor 
sections in this Commonwealth, the Roxbury district in the city of 
Boston. J came here unpledged or unhampered by any pledge to any 
proposition of any kind. I came here with the mandate of the people 
over my head to do that which I thought was the proper thing for me 
to do to protect the Constitution of Massachusetts, — not the Consti- 
tution of Illinois, not the Constitution of New York; but to remedy 
those evils that exist, if any do exist, in the Constitution of Massa- 
chusetts. Every man who has taken this floor during this period of 
debate has confined himself to examples and illustrations that are en- 
tirely without the confines of this Commonwealth. Nobody has said 
for one moment that the evil sought to be remedied by this proposed 
amendment or the original proposition has ever been in Massachusetts. 

Mr. Hersert A. Kenny of Boston: The gentleman refers to Oliver 
Wendell Holmes as the Justice making those remarks. Was it not a 
dissenting opinion? 

Mr. CostE.io: Yes, sir, it was a dissenting opinion. I made that 
remark prefacing my reading of the citation. But, gentlemen, it 
seems to me that we ought to strike at the root where the evil exists. 
If the evil exists in the Federal system why not go to the Congress of 
the United States? And I would suggest that this is the most propi- 
tious time that you can go there. It is a time that it is easy to get 
amendments to the Constitution. You can get it tacked onto the 
food bill, the same as the Constitution of the United States has been 
sought to be amended in a certain particular by adopting a proposi- 
tion and calling it an emergency measure. This matter does not affect 
Massachusetts. We are here to deal with the Constitution that we 
were born under, we have lived under and of which we are proud, and 
let every man here stand for that Constitution that has made us grow 
to full manhood and prosperity. [Applause.] 

Mr. Wasusurn of Worcester: I had not intended to participate in 
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this discussion, I belong to the class of “non lawyers”’ referred to by 
my friend in the first division. I have, to be sure, an attenuated con- 
nection with the bar of which I am very proud, but a connection not 
close enough to warrant me in discussing with any degree of authority 
this important question which is now before the committee. I desire, 
however, to address a few words to the laymen of the Convention 
which perhaps may have some bearing upon the question under dis- 
cussion. I am speaking for the moment as a man who now, at least, 
is earning his bread by the sweat of his brow [laughter], which I think 
entitles me to the attention of the committee. I said a moment ago 

‘that I have had no intention of projecting myself into this debate, 
which is literally true. The presence of these fugitive notes on my 
desk is what has prompted me to speak, although they were not pre- 
pared with any particular reference to this occasion. I make the 
statement deliberately that there has been no time during the last 25 
years when the criticisms we have heard of the judiciary were less 
justified than now, and that there has not been a time in the judicial 
history of Massachusetts when the courts have been more responsive 
than they are now to what we are pleased to call public opinion. It is 
for that reason and because of that conviction that I purpose to resist 
any attempt to make any change in the existing law. 

While I am not a practicing lawyer, I venture now and then to read 
some of the decisions of the courts. I have read enough of them to 
know that this is not a new question, but has been discussed in this 
Commonwealth and in the country for over a hundred years. 

In 5 Mass. 524, 533, the following statement occurs: — 

It is true that the Legislature, in consequence of their construction of the Consti- 
tution, cannot make laws repugnant to it. But every department of government, 
invested with certain constitutional powers, must, in the first instance, but not ex- 
clusively, be the judge of its powers, or it could not act. And certainly the construc- 
tion of the Constitution by the Legislature ought to have great weight, and not be 
overruled, unless manifestly erroneous. 

And in 1812 Chancellor Waties of South Carolina said upon this 
subject: — 

. The interference of the judiciary with batvuce acts, if frequent or on dubious 
grounds, might occasion so great a jealousy of this power, and so general a prejudice 
against it as to lead to measures ending in the total overthrow of the independence 
of the judges, and so of the best preservative of their Constitution. The validity of 
the law ought not, then, to be questioned unless it is so obviously repugnant to the 
Constitution that, when pointed out by the judges, all men of sense and reflection 
in the community may perceive the repugnancy. By such a cautious exercise of this 
judicial check, no jealousy of it will be excited, the public confidence in it will be 
promoted, and its salutary effects be justly and fully appreciated. 

This question of the interference, as it is termed, of the judiciary 
with the exercise of the legislative power, is one which always has been 
recognized, which sometimes has aroused criticism, sometimes even 
more than that, protest; and sometimes even more than that, a well- 
conceived determination among certain of our people to revolt against 
what they have termed the tyranny of the courts. This feeling has 
been manifested more particularly against the disposition of the courts 
to restrain the exercise by the Legislature of the police power, and the 
position has been taken, — my friend from Cambridge (Mr. Hart) took 
it this morning, — that the people and not the courts should constitute 
the tribunal by which this question is to be ultimately determined. 
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Those of us who are called conservatives, on the other hand, prefer to 
rely upon the influence of public opinion on the courts to correct any 
evils of this sort that may appear from time to time in judicial 
decisions. 

There is nothing, gentlemen of the committee, that so impresses a 
truth as an apt illustration. I shall not attempt to engage your atten- 
tion long, but I wish to refer to three cases in the courts, all of which 
at the time challenged criticism, complaint, outcry, denunciation of the 
judiciary, but every one of which within a very few years was reversed; 
and I mention these cases to demonstrate what I believe to be the 
fact, that an honest and an independent judiciary, without coercion, 
in the orderly progress of events, ultimately will correct any mistakes 
that it may make. - 

The first case to which I call your attention is that of Sarah Knisley 
v. Pratt, 148 N. Y. 372, decided in February, 1896. The court held 
that a woman employee who had assumed the risk of operating a 
dangerous machine, not safeguarded as the law required, could not 
recover for the loss of an arm. This case was overruled in Fitzwater 
v. Warren, 206 N. Y. 355, decided in October, 1912. The court held 
in this case that a servant does not assume the risk caused by a 
master’s violation of the law. 

The next case is entitled The People v. Williams, 189 N. Y. 131, 
decided in June, 1907. The court held unconstitutional a provision in 
the labor law of New York which prohibited the employment of an 
adult female in a factory, —labor legislation, you see, — before six 
o’clock in the morning or after nine o’clock in the evening. The 
reason given was that it violated the constitutional provisions guaran- 
teeing to every citizen the right to pursue any lawful employment in a 
lawful manner, and was discriminative against female citizens in deny- 
ing to them equal rights with men with respect to liberty of person or 
of contract. It cannot be upheld, the court went on to say, as a 
proper exercise of the police power, having for its purpose the pres- 
ervation of the health of female citizens, since it arbitrarily takes away 
the right of a woman to labor in a factory during the prohibited hours, 
without any reference to the number of hours of such labor or the 
healthfulness of the employment. That was the judgment of the court, 
denounced as harsh, unfeeling and unsympathetic with the rights of 
womanhood. How long did it take the court to be influenced by pub- 
lic opinion? . Why, it took only eight years, because in a case arising 
in 1915, — People v. Schweinler Press, 214 N. Y. 395, —the court 
sustained a similar statute providing “that no woman shall work in 
any factory in the State before six o’clock in the morning or after ten 
o’clock in the evening,” and held that the law entitled “period of rest 
at night for women”’ violated no provision of the Federal law or State 
Constitution. Who here or elsewhere says the court is not responsive 
to an intelligent public opinion? In another case, decided in 1911, a 
case that was discussed from one end of the country to the other, — 
Ives v. South Buffalo R. R. Co., 201 N. Y. 271, — the court held un- 
constitutional under both Federal.and State Constitutions a law relat- 
ing to “workmen’s compensation in certain dangerous employments” 
and aroused a torrent of criticism of the courts of New York in par- 
ticular and the courts of the country in general. How was that condi- 
tion remedied? Not in any violent way. The Constitution of New 

es 
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York was amended. Another act was passed, and, in Jenson v. 
Southern Pacific, 215 N. Y. 514, decided in July, 1915, the court held 
that the Workmen’s Compensation Law 

is not violative of the Fourteenth Amendment of the United States Constitution 
for taking property without due process of law . . . and is a valid enactment within 
the police power of the State for the promotion of the general welfare. 

The law has since been declared constitutional by the Supreme Court 
of the United States. 

I ask every delegate who favors now, or ever did favor, the recall of 
judicial decisions, every delegate who would restrict the right of the 
courts to pass upon the constitutionality of legislation, to recognize the 
fact that the courts, sometimes slowly but always surely, have re- 
sponded to the best public opinion. 

Mr. Morritt of Haverhill: Every delegate to this Convention is 
under oath to support the Constitution. We who are defending the 
Constitution here to-day are not indulging in passion or in eloquence 
in order to try to induce you to remain true to your oath. We are 
leaving it to the other side to use those tactics, in their attempt to 
induce you to become backsliders. 

Last week I called to the attention of every delegate the fact that 
four times the Federal Constitutional Convention of 1787 debated, and 
almost unanimously, each time, defeated the proposition of giving to 
the courts the right to interpret constitutionality, and also we quoted 
from our State Constitution, Article XX, Part I, showing that the 
power to suspend the laws “ought never to be exercised but by the 
Legislature, or by authority derived from it; and also quoted Article 
XXX, Part I, which says that “the judicial shall never exercise the 
legislative and executive powers, or either of them,” — and neither the 
Federal nor the State Constitution has been amended contrary to what 
I have just stated, —in other words, it has not been amended in such 
a way as to give to the courts this authority. And no one in debate 
has shown that it has been amended in that way, or that the courts 
ever have been given that authority, despite which you are appealed 
to to bear down against our Constitution in this respect. 

Article VI, Chapter VI, Part 2, of our State Constitution, says that 
the laws in force at the time of the adoption of our State Constitution 
shall remain in force until repealed by the Legislature, except in so far 
as repugnant to the rights and liberties contained in this Constitution. 
That limited the Legislature and limited the courts in their power, and 
yet a member of the bar has quoted that same section here and 
claimed that that gives the courts the right to interpret. the constitu- 
tionality of legislation enacted later by the Legislature, if I heard him 
aright. Those are the tactics that have been pursued here each day on 
this question, to reverse existing requirements, existing restrictions 
rather; in other words, in their attempt to overturn our Constitution 
in this respect. 

The restrictions defining the power of the courts contained in the 
Federal and State Constitutions and laws have been cited and claimed 
to give the courts thé power to interpret constitutionality. If you 
listened quietly, or if you read for yourself what they were quoting 
from, — and you can understand it better by reading than you can by 
listening to some one in this large chamber, — if you read for yourself 
you found out that what they quoted simply defined the power of the 
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courts in regard to interpreting and enforcing laws, and that is a function 
the Constitution gives the courts. What they quoted did not give the 
courts the power to suspend laws or abrogate laws after they had been 
enacted. Daniel Webster, Alexander Hamilton and other famous fore- 
fathers have been quoted as believing that the courts should have this 
power. What of it? If they thought that, they had a right to their 
opinion; but their opinion did not prevail with the majority and has 
not been put in the Constitution, so why should we go by their opinion 
rather than by the Constitution which we have taken an oath to sup- 
port? When those forefathers are referred to, those who quote them 
indulge in great eloquence in defence of the forefathers. Do they be- 
lieve that those forefathers need any defence here? 

It has been said that ex post facto laws are forbidden by the Consti- 
tution. During my past eight years’ service in the Legislature no 
attempt to pass an ea post facto law was made, nor do I understand 
that any ex post facto law has been enacted for a generation or more in 
this State. Why should so much time be consumed as was consumed 
in talking ex post facto and everything connected therewith when it 
does not enter into the argument before the Convention, the question 
here discussed? Why, speakers appear before the aliens of this State 
and refer to the fact that no ez post facto law can be passed, and they 
also refer to the fact that every citizen of this State has the constitu- 
tional right to introduce a law into our Legislature. Those are the 
two arguments I hear year after year from politicians, yet no citizen 
can introduce directly a bill into the Legislature; legislative rules 
forbid it. Even in a monarchy they may ask a representative to 
introduce a law. 

The ex-Attorney-General, who represents large corporations before 
the Legislature annually, and who yesterday presided in the Committee 
of the Whole, has on the calendar put in a defence on two proposi- 
tions, — you will find it on page 21 of the Docket of the Committee 
of the Whole, documents Nos. 313 and 314, — giving the courts still 
greater power than they now exercise. I wish you would read those 
documents (Nos. 313 and 314), and see if you think it wise to adopt 
them, and whether you are surprised that the man who favors those 
will also take the floor in a defence of the usurped power now exercised 
by the courts. 

The opposition said, repeatedly, that we who are defending the 
Constitution want the Legislature to be its own judge of what is con- 
stitutional, and the sole judge. We do not make any such claim. We 
claim that the people, the source of power, should be the final judge if 
the Legislature oversteps the Constitution, and in this we are backed 
up by one specific section of the State Constitution itself. ‘Article V, 
Part 1, of the State Constitution says: “All power residing originally 
in the people, and being derived from them, the several magistrates and 
officers of government, vested with authority, whether legislative, ex- 
ecutive, or judicial, are their substitutes and agents, and are at all 
times accountable to them.” That is what we have been trying to 
advocate here for the past several days, and yet we are told that that 
does not exist in the Constitution and that these other provisions of the 
Constitution are non-existent. We each and all have the Constitution 
here. Why should we not support its provisions as long as they are in 
line with the republican form of government? 



UNCONSTITUTIONALITY OF STATUTES. 517 

The Massachusetts Supreme Judicial Court in the early nineties de- 
cided that the Legislature had no right to voluntarily submit any law 
to a State wide referendum. Think of that in a republic! That de- 
cision was quoted on the floor of this House, by a man who is now a 
delegate in this Convention, after I had had a State wide referendum 
added to a law by a roll-call vote of 160 to 23 in the House of Repre- 
sentatives. He quoted that as a decision of about 25 years previous. 
The next two years ex-Senator Tinkham and myself, in turn, intro- 
duced an amendment to the Constitution, and got the Constitution 
amended so that the Legislature should have the power to submit 
propositions to State wide referendum; and under it many laws have 
been referred to the people. That was a case where a court was op- 
posed to the right of the Legislature to enact laws and of the people 

. to have that law enacted, but the people decided that the Legislature 
should have that right and that the Legislature was right-in the 
premises. 

I hope that we shall not listen to those members of the lawyers’ 
union, the high priced, high salaried members of the union, who crack 
the whip over the more humble members of the profession. I am not 
a lawyer, but it is told to us laymen by many of these humble lawyers 
of the House that they know we are right, but that they have to prac- 
tice before the courts, and so they dare not take the chance of standing 
up for what we are fighting for and which they have taken an oath to 
support. They tell us in private what they dare not say in public. 
Why should we stand by an adverse report, a report which has been 

turned down by a committee every member of which is a member in 
good standing in the lawyers’ union? Every proposition of this or a 
similar nature goes before a committee composed entirely of lawyers, 
and it gets turned down each time it appears, but that does not make it 
right. The Constitution is superior to any committee composed of 
lawyers. 

Mr. Creamer of Lynn withdrew his motion that the resolution be recommitted 
to the committee on the Judiciary. 

Mr. Creamer: The announcement I wish to make is that I accept 
.as a friendly amendment the resolution of the gentleman from Brook- 
line, which I think you have before you: 

No law duly enacted by the General Court shall be nullified as unconstitutional 
except by the Supreme Judicial Court with the concurrence of not less than two- 
thirds of all the judges thereof. 

In making this announcement I want to say very briefly that, refer- 
ring to the remarks of the delegate from Quincy, I do wish to preserve 
the right of the judiciary to pass upon legislative enactments, but I 
am just as much opposed to the whims of a judicial majority as to the 
whims of any other majority. I believe that minority rights are just 
as much entitled to protection from the whims of a majority of judges 
as they are from the whims of a majority of the Legislature. 

Mr. Brown: When I heard the gentleman from Boston, for whom 
I have great regard, cite James Otis in stpport of his contention, I 
would that I might find the eloquence of Wendell Phillips, who, when 
in Faneuil Hall certain men were invoked as being in favor of slavery, 
talked of the recreant Americans. There never has been given to 
James Otis all the credit that was due to him as a leading figure that 

\ 
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inspired the Revolution. James Otis was against the decision of Eng- 
lish authority. But James Otis, who would have taken the leading 
position, was deprived of that honor by poor health. As he mourned 
in his home he made one wish, and that was that if the Almighty was 
kind to him when he passed out that he might die by a stroke of light- 
ning. That is the way that Otis died, and after that his sister carried 
on that particular work. Otis was altogether against the idea of the 
sacredness of authority. And Sam Adams, where was he? On taking 
the degree of Master in 1743 in Harvard College, he proposed the 
following question: “Whether it be lawful to resist the supreme mag- 
istrate if the Commonwealth cannot be otherwise preserved?” He 
maintained the affirmative. 

Can it be said that Sam Adams, who had so much to do with this 
Constitution, wrote that the courts were sacred? The leading contro- 
versy in the minds of men of the time the Constitution was written 
was that of centralization on one side and the sovereignty of the 
States on the other side. 

Montesquieu, who gave about twenty years of study to the science 
of government, wrote his opinions on a system of checks and balances. 
He said a little something about the English government and its 
triparte formation. That pleased Blackstone, who gave out his com- 
mentary about that the same time. Adam Smith produced his 
Wealth of Nations. Blackstone spoke favorably of Montesquieu and 
his spirit of laws. 

Burke said in his remarks on the freedom of the Colonies that there 
were more copies of Blackstone read in this Colony than there were in 
the whole of England; there had been more sold. I am intending to 
argue that these men knew this whole subject better than it is known 
in this Convention. JI say that on the ground that I hear men again 
and again here reverberate the idea that this Constitution is so sacred 

_that we must not touch it even though we do think it is insufficient. 
We should conceive the possibility that these men did not have before 
them the conditions of to-day. There is a body of men in this Com- 
monwealth with whom their natural right, — their natural right to 
live, their right to a living wage, their right to protect the woman from 
labor that crushes, the right to save the child from any labor that is 
detrimental, —is so closely identified with their sense of duty and 
their conscience that they line up alongside of the old Abolitionists for 
the second edition of the “irrepressible conflict”; and to declare that 
without authority no one may take the bread which they have not 
earned from the mouth of labor. Stand face to face with the problem. 
Understand that all through this Nation this conflict is raging. Under- 
stand that the social question is here. When you talk about “invis- 
ible government,’ do you mean organized labor, or do you mean or- 
ganized privilege? If you mean organized privilege I leave it to the 
gentleman who is attacked to defend it. But if you mean organized 
labor I undertake to tell you that it wants nothing but the common 
welfare. Yes, their power does show itself. You had your compulsory 
arbitration in the Adamson bill, and it is out, and it was labor that 
took it out, and it was taken out because it was for the common 
welfare. ( 

The idea of the initiative and referendum has developed because of 
this conflict. It developed because of these rulings on these social 
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questions.» Woman, on whom we depend for the safety of the republic, 
evidences what she has been subjected to in her offspring; and her 
men are not able to defend the Commonwealth and the Nation; they 
are exempt because of physical infirmities thus imposed upon them. 
You are face to face with this problem. The Convention can remedy 
the trouble partially by limiting the power of the judiciary to decide 
these social questions, — questions that are political rather than judicial. 
I hope that the gentleman who aspired to be the President of this 
Convention and who has spoken recently on this subject in West Vir- 
ginia will expound the same doctrine concerning the judiciary system 
in Massachusetts and in this Convention. 

Mr. Chairman, I am going to give away time enough for my friend, 
Mr. Creamer. I think I have got rid of all I should at this particular 
moment and [I shall allow Mr. Creamer to make his motion if he is 
here. [A pause.] 

Mr. Creamer: I move that the amendment offered by the delegate 
from Brookline (Mr. Anderson) be substituted for mine. 

Mr. Anperson of Brookline: I regret that so important a subject 
comes before this Convention in Committee of the Whole for discus- 
sion at so inopportune a time. However strenuous we may be in our 
assertion of midsummer performance of duty, there is such a thing as 
“midsummer madness.” I venture to think that there have been indi- 
cations of midsummer madness in some of the discussion which has 
here taken place. I should like to discuss soberly, uneloquently, in 
common-sense fashion, a matter of real importance, — saying a few 
things in support of the amendment which I offered yesterday. 

It is to repeat what I said yesterday, that I believe that the decision 
was properly made that the constitutionality of statutes should be 
finally determined by the judicial, and not by the legislative, branch. 
I recognize the arguments on the other side. I do not accept them. 
But I repeat again, when I say that such decisions as have been made, 
with considerable frequency in some other States, have deprived their 
courts of the moral power and prestige that ought to have been theirs; 
that some decisions of the Supreme Court of the United States have 
lessened the respect and prestige of that great court; and that it is 
therefore now for us in Massachusetts a seasonable time to consider 
the same danger that has proved so actual an experience in the Fed- 
eral court and in the courts of some other States, and to provide, if 
we may, that ours shall be a happier lot. 

Most that was said during the morning, — and I say it with entire 
respect, — had nothing to do with the subject-matter which was before: 
us; at any rate, nothing to do with this very moderate and conserva-: 
tive amendment. So far as there was athletic eloquence in favor of 
taking away from the courts the right finally to determine the consti- 
tutionality of a statute, I have nothing to say in support of that ath- 
letic eloquence. On the other hand it is pleasing to know that the 
learned gentleman from Worcester (Mr. Washburn) is of the opinion that 
the courts of New York hold as devoutly as he holds that “woman, 
lovely woman,”’ ought not to be trammeled in “her right to labor.’’ 
I enjoyed very much the regained freedom of the Harvard professor, 
— who had been put in durance vile by the eloquent gentleman from 
Quincy (Mr. McAnarney) under an ex post facto law enacted by the 
Legislature of Massachusetts, consisting of two branches, and signed 
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by the Governor, — retroacting five years only, I believe. Certainly 
he rescued that gentleman, with the help of the towering constitutional 
intellect of some inferior or police court judge, — probably in Quincy, 
— very nobly from the trammels of a law thus enacted in the very 
teeth of our Constitution. 

But, passing that, — for it is all persiflage, — let us talk sense. The 
facts are, as we all know, that all officials take an oath to obey the 
Constitution of the Commonwealth; that every legislator and the 
Governor takes that oath. It is therefore simply a practical question 
as to where you can get the best final decision as to whether that oath 
has been kept. That is all there is to the question. Now, I agree that 
it ought to be finally determined by the judiciary, — not because they 
necessarily are purer or know more than the Senate or the House of 
Representatives. 

To digress for a moment into the question of comparative merit: I 
have had occasion in the last three months to read with more industry 
than ever before in my entire life the debates in. the Senate of the 
United States, for which they have been roundly abused in a good 
many newspapers. I should like to abuse them myself for some things 
they have done and have not done. But J am impressed with this 
fact: You can pick out from the present Senate of the United States 
nine just as good, just as conscientious lawyers, as constitute the 
present Supreme Court of the United States. They may not know 
quite so much about the very last decision that has been made, but 
they are equally able, they are equally conscientious, they are equally 
learned in all that makes up the thoroughgoing American lawyer. 
There never has been a time in the quarter of a century or more that 
I have known with some intimacy the Legislature of Massachusetts 
that there has not been in both Houses a substantial number of law- 
yers just as competent as the average of the men on both benches. 
I will not say that there have been men in the Legislature demon- 
stratedly equal at that time to the best of our experienced judges, but 
itis a matter of common knowledge that there is hardly a man on the 
bench now who has not at some time served in a legislative capacity. 

And so I come back and say it is simply a question of plain common 
sense, viz.: — Where can you get the safest and best decision of the. 
question as to whether any particular enactment is or is not accordant 
with the fundamental law whichis binding upon us all? I say that 
that best and final decision should be made by the judiciary. And my 
moderate suggestion is for such modification of the present system 
that this power be exercised only by the court of last resort; that no 
bare majority should set up its decision, as against the deliberate 
judgment of both branches of the Legislature and the Governor, not 
infrequently advised, if the question be a close one, by the Attorney- 
General, who sometimes knows some constitutional law. 

Now, we have had everything here from eloquence about James Otis 
down to our incarcerated ea post facto Harvard professor. Let us 
brush that sort of stuff all aside and come right to the point. It is un- 
deniable that this Convention will fall very far short of its duty if it 
does not recognize that there is in America a substantial feeling of dis- 
trust in our courts. I rejoice to say that there is less of it in Massa- 
chusetts, and deservedly less of it in Massachusetts, than elsewhere. 
But we should be blind to the signs of the times if in this Constitu- 
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tional Convention we failed to recognize social and economic facts; 
failed to recognize that all over this country there have been proposi- 
tions destructive in our view, — in my view, — of the very foundations 
of judicially declared and determined liberty. 

It is not a pleasant thing to say, but I think it is a pertinent and fit 
thing to say: There have been speeches made on this floor which, in- 
lack of enlightenment and in lack of recognition of the signs of the 
times, seemed to me to be fairly comparable with the speeches of the 
German Junkers. We cannot afford to have in Massachusetts in these 
times, in places of important power, men who have the mental and 
moral equipment, and the social and economic point of view, of the 
German Junker. It is time to deal, with an open and an honest mind, 
with facts as they are, with tendencies as they are, with the forces that 
are seething underneath. 

You will pardon me if I give you a little bit of a personal and official 
touch. J happen to be United States Attorney in this district. It has 
fallen to my lot in the past three years to deal with certain phenomena, 
actual or threatened, socialistic, anarchistic, and all the other istic 
kinds, as never before. That has been, as you will easily understand, 
particularly true since war was declared. [I venture to think that I 
have an opportunity to know something about what is seething under- 
neath in this country that some of you lack the opportunity of know- 
ing; and I am addressing you now soberly, as a man who yields to no 
one in pride in Massachusetts history, in confidence in the Massachu- 
setts judiciary, when I ask you to approach this question soberly and 
with open mind, and not be carried off your feet by flaunting eulogies 

~ of “an independent judiciary.” 
What are some of the suggestions which have been made, — 

briefly to run over them? I have said enough about this mythical ex 
post facto law which was referred to by the gentleman from Quincy 
(Mr. McAnarney) this morning, and by the gentleman from Boston 
(Mr. Balch) yesterday. All that sort of argument goes upon the as- 
sumption that the Legislature is either idiotic or corrupt, and the 
Governor of like kind. 

I never have served in the Massaabnaetes Legislature. It may 
be I think too well of it. When I hear what some of you who have 
been there say about each other I think I do think too well of it. 
Nevertheless, as long as I have any faith in our institutions I am 
bound to believe, and shall continue to believe, that there is a saving 
majority of good sense and good morals in the Massachusetts Legisla- 
ture. I stated here on some occasion, —I have forgotten what it was, 
— that in the memory of living men there had not been a Governor of 
either party in this Commonwealth who had not commanded the gen- 
uine respect of supporters and opponents alike. If there is any excep- 
tion it is away back in far history as to which only a very few of those 
present would admit that they had even a memory. 

Now, it is not true, as was suggested by the gentleman from Boston 
(Mr. Balch) yesterday, that this contest between the legislative and 
the judicial branches has been limited to what are called “questions of 
social justice;’’ it is true that it has been more obvious and more 
publicly known there than elsewhere. But there is another class of 
questions in which probably the same problem will shortly be of para- 
mount importance, even if it be not now. There is the question of 
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finding entrenched under the fourteenth amendment the so-called 
“Reproduction Cost Theory,” as the basis for making rates for public 
utilities. That means millions, — hundreds of millions, —to rate 
payers or to speculators and investors. What is the problem? [I shall 
not stop to discuss it, —I shall merely state it. 

Under the Fourteenth Amendment the Supreme Court of the United 
States has been called upon to determine whether rates fixed by State 
or Federal authority are confiscatory. Unfortunately in most of the 
States the capitalization of public utilities has borne no sound or ap- 
proximate relation to the original investment, — the money furnished 
for the public benefit. We in Massachusetts have had a different the- 
ory, — that the capitalization and investment in public utility com- 
panies have been supposed to be (and generally have been) approxi- 
mately equivalent. But in the search for justice as between rate- 
payer and investor, the Supreme Court of the United States sought for 
a sound basis upon which to reckon the return from any given schédite 
of rates. Thus originated the specious and appealing, but fallacious and 
blind phrase: “The fair value of the property used should be taken as 
the basis for computing a non-confiscatory rate.” 

After the enunciation of this doctrine, ingenious gentlemen, some-of 
whom are members of this Convention, noticing that prices have been 
rising pretty steadily since 1897, claimed that the present “reproduc- 
tion cost” of the properties was the test of “the fair value” of the 
properties. They noted also that many of these public utilities owned 
large quantities of real estate in growing communities. They therefore 
set up the claim that the unearned increment of this real estate was 
the equivalent of capital contributed by investors to the public utility. 
And so we have a judge-made rule of law under which it is sought to. 
compel the rate-paying public to pay five, six or seven per cent upon 
millions, — hundreds of millions, — of property or alleged property 
never furnished by the investing public to create or to increase these 
public utilities. With this’ grossly unjust claim our Legislatures, State 
and National, must deal. 

It is for the Legislature, — the admitted rate making power, — to 
determine, as a part of a far-reaching question of public policy, the 
basis upon which rates are to be calculated to make a fair return. The 
sole function of the judiciary is to prevent confiscation of private prop- 
erty devoted to public use. 

But signs are not wanting that some judges, — and in some courts 
there is ground to fear a majority of the judges, — may fail to recog- 
nize the strict limitation put upon their power of nullifying rates made. 
Signs are not wanting, — ominous signs, — that under the guise of en- 
forcing the “due-process-of-law”’ provision in the fourteenth amend- 
ment, some judges are willing, even desirous, of putting their own 
economic theories as law paramount to the enactments of any Legisla- 
ture, State or National. That tendency must be checked. It is as im- 
portant to assert and vindicate the proper power of the Legislature, the 
law-making power, as it is to assert and vindicate the proper power of 
the judiciary, the law-declaring power. 

I must not pause for further statement of this imminent problem, 
great as is its importance. I have had occasion for several years to 
consider it rather critically. But I urge upon your attention that a 
final determination of that problem may turn upon the question as to 
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whether a bare majority or not less than two-thirds of the Justices of 
our court of last resort may be permitted to assert their own views of 
the effect of the Constitution, as against the views of the Legislature. 

Mr. Cuaruzs P. Curtis, Jr. of Boston: Under these new social and 
economic laws, which mostly come up under the United States Con- 
stitution and the fourteenth amendment, suppose one was passed by 
the General Court, and it went before the State Supreme Judicial 
Court, and four judges out of seven found that it was unconstitutional 
under the United States Constitution. Now, under this amendment, 
I should like to ask the gentleman if the State Supreme Judicial Court 
would then hold it unconstitutional. They take an oath. That oath 
includes the support of the United States Constitution; and would 
they feel that this change would apply to them, as they would adjudge 
a law that came under the United States Constitution and not the 
State? 

Mr. AnpErson: It is perfectly clear that this Commonwealth of 
Massachusetts can adopt no Constitution, and enact no law, that runs 
counter to the Constitution of the United States, and that no court of 
Massachusetts can make any decision which is finally determinative of 
any Federal question. Now, the question as to whether a statute is 
contrary to the Constitution of the United States is a Federal ques- 
tion. The proposed amendment means exactly what it says: 

No laws duly enacted by the General Court shall be nullified as unconstitutional 
except by the Supreme Judicial Court, with the concurrence of not less than two- 
thirds of all the justices thereof. 

I think that answers the gentleman’s question. 
Mr. Morton of Fall River: I should like to ask Mr. Anderson one 

question. As his amendment reads, it is “with the concurrence of not 
less than two-thirds of all the Justices thereof.” The present number 
of Justices of the Supreme Judicial Court is, as Mr. Anderson very well 
knows, seven; and under his proposed amendment what would the two- 
thirds mean? 

Mr. AnpERsoN: Five, I take it. 
Mr. Morton: Five —I supposed so. That is all. 
Mr. AnpERSON: This is a very moderate amendment, but it asserts 

what I still maintain is a very important principle. All that I ask to 
do, Mr. Chairman and gentlemen, — and addressing myself particu- 
larly, with the great deference that I always feel for his opinion, off 
and on the bench, to the chairman of the Judiciary Committee, — is 

. to prevent the possibility of a four to three decision, destroying, nulli- 
fying, an enactment of our Legislature, so long as the number of the 
Supreme Judicial Court remains what it now is, — seven. If it should 
be increased to nine, then it would take six. (Mr. Morton rose.) I 
yield for a question. 

Mr. Morton: If I understand my friend right, the only matter in 
which he would require a two-thirds opinion by the Justices of the 
court would be a constitutional matter?. 

Mr. ANDERSON: Quite right. 
Mr. Morton: In every other matter the Supreme Judicial Court 

would still have authority to decide cases by four to three? 
Mr. ANDERSON: Yes. 
Mr. Morton: And the gentleman is aware that the statute under 

which the Supreme Judicial Court acts provides that in all cases pend- 
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ing before it four Justices shall constitute a quorum, and, as a matter 
of fact and as a matter of law, four are required to decide all cases 
coming before the Supreme Judicial Court. 

Mr. ANDERSON: Quite right; and I should like to be corrected by 
the delegate from Fall River if I have not the correct construction. 
As I now understand it, four is a quorum. Ordinarily five sit as the 
full court. I do not suppose that ithere is any precedent of anything 
less than the full court, all the judges, ever deciding a constitutional 
question here; but I know of no reason why under the present Consti- 
tution and the present statute a majority of only five could not decide 
a constitutional question and declare a statute invalid. I should be 
glad to be inférmed if I am correct in that. 

Mr. Morron: I assume that you are. Mr. Chairman, I assume 
that the gentleman is right in what he states. 

Mr. AnpErRson: I beg to say, then, — for I doubt if the other mem- 
bers of the committee heard, — that the learned gentleman from Fall 
River informs me that he considers me right in saying that as the 
Constitution and the statutes now are, a majority of the full court, 
which is five, might declare a statute unconstitutional; so that three 
out of the seven judges could put their judgment against the combined 
judgment of both branches of the Legislature and the Governor. 

Mr. Morton: What I meant to say was, — what I thought the 
gentleman understood me as saying was, — that four are required to 
decide anything and everything; there cannot be any decision by 
three. A quorum of the court is four, and under the statute a quorum 
of four, four judges of the court, must take part in and decide the case. 

Mr. AnprRson: ‘Must concur? 
Mr. Morton: Must concur, as I understand it. 
Mr. AnpreRson: Then I was wrong in the inference I drew from 

what the member from Fall River stated; and it remains true, as I 
now understand it, that no less than four could either declare a statute 
unconstitutional or decide any other question calling for full court 
decision. 

Mr. Morton: Yes: , 
Mr. ANDERSON: But it is true also, as the law now is, that a single 

judge of an inferior or of the Supreme Judicial Court in Massachusetts 
may take the responsibility of declaring a statute unconstitutional. 
I think that has been done since I have been in practice, but I am not 
absolutely sure that a single judge ever has so declared. ~~ 

Now, some things were said by the gentleman from Boston (Mr. 
Balch) yesterday concerning which I want to make one or two ob- 
servations. 

Mr. Cuaries P. Curtis, Jr. of Boston: I do not think the gentle- 
man quite answered my question. I did not mean whether his amend- 
ment would try to do this. I wanted only to raise the doubt whether 
we had power to do it. Is it not beyond our scope to say upon what 
majority the State court shall act upon United States matters, — what' 
they shall judge on questions under the United States Constitution? 
I thought there was some doubt on that, —that the gentleman’s 
amendment did not go as far as that. It seems to me on the great 
social questions, economic questions, there was such a void left in his 
amendment that there was not much left of it. That was my only 
doubt. . 
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Mr. AnpErRson: I regard the question as pretty remote from the gist 
of the proposition that I put; but, if I understand the question, my 
answer is that I think the Commonwealth of Massachusetts by its Con- 
stitution may limit the power of its courts, — any State court, — to 
deal with a constitutional question arising under the Federal Consti- 
tution except by two-thirds of all the Justices of the court of last re- 
sort. The practice to-day, under which four out of seven Justices may 
declare an act of the Commonwealth of Massachusetts unconstitutional 
under the Federal Constitution, is grounded upon our own Constitu- 
tion. The Constitution of the United States does not give the Supreme 
Judicial Court of Massachusetts power to declare an act of Massachu- 
setts contrary to the Federal Constitution. It is because our court, 
drawing its powers from our Constitution, is bound to enforce, not 
merely the Constitution of the Commonwealth of Massachusetts, but 
the Constitution of the United States,.and because the established 
practice is that it acts merely by a majority of the Justices, that that 
result now accrues. I think I have answered it now. 

Coming then, — and I am taking more time than I intended, — to 
one or two of the points which were made by the gentleman from 
Boston (Mr. Balch) yesterday, to the effect that judges of some States, 
even if they had been wrong for a long time and had nullified proper 
legislative enactments, had at last become educated and seen the light; 
and that Mr. Justice Brandeis, now on the Supreme Court of the 
United States, probably would assist to a like desirable result in that 

court, —I beg to call the attention of the committee to a decision 
which came down in that court on June 11, 1917, and to suggest to 
you that there is no ground for believing that the Supreme Judicial 
Court of Massachusetts is, or for a generation will continue to be, any 
wiser or more accurate than the present Supreme Court in Washing- 
ton.’ For, mark that, we are not making attacks on judges as persons; 
we are dealing with a system; and with the practical results of that 
system. And after I have called your attention to what happened this 
last June in Washington, with a court of nine, I shall call your atten- 
tion to what happened in Massachusetts less than a generation ago, 
with a court equally honest and (though as Dr. Johnson said, ‘‘ com- 
parisons are odious’’), I venture to say, equally able with the court that 
we have now or have had at any time during the past twenty years. 

There came before the Supreme Court in Washington, No. 273 of the 
October term, the case of Adams v. Tanner, Attorney-General of the 
State of Washington. It involved the question of the constitutionality 
of a statute of Washington, declaring, in substance, that fees taken by 
employment agencies from actual or prospective employees for getting 
jobs should be illegal. In an opinion of a majority of the court, writ- 
ten by Mr. Justice McReynolds, that statute, although sustained by 
the Washington court, — so that we had the Washington Legislature, 
including the Washington Governor of course, and the Washington 
Supreme Court, all declaring ita perfectly valid exercise of the police 
power, — was held by a majority of the Supreme Court invalid as 
running counter to the fourteenth amendment. 

Mr. Justice McKenna dissented “ . . . upon the ground that under 
the decisions of this court, some of them so late as to require no cita- 
tion or review, the law in question is a valid exercise of the police 
power of the statute, directed against a demonstrated evil.” 
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He thought that was enough to say to make it clear that this statute 
was a constitutional one if not a desirable attempt to deal with a 
demonstrated evil. Mr. Justice Brandeis wrote a pretty long opinion, 
which I shall not stop to read, in which he quoted in extenso from elab- 
orate studies made of the operation of the employment agency system. 

. I find that there has been such a study in Massachusetts of which I 
never before knew. Mr. Justice Brandeis pointed out that labor 
troubles, all sorts of friction between employer and employees, had 
been promoted by these employment agencies in parts of the country 
for the very purpose of creating vacancies in which to put new fellows 
and get new fees, — a practice as vicious as the promotion of litigation 
by lawyers. In this dissenting opinion joined Mr. Justice Holmes and 
Mr. Justice Clark. Nevertheless, that attempt to deal with that 
“demonstrated evil,” as Mr. Justice McKenna called it, is thwarted, 
after years of experimentation, by five judges of the Supreme Court of 
the United States. 

Now, tell me, is the fact that we have been lucky enough not to 
have any like, —I had almost said, scandalous, — exhibition of in- 
ability to deal with a great question in a proper fashion, in Massachu- 
setts, in the past twenty years, any reason why, when we are dealing 
with our fundamental law, we should not stop the gap? 

Mr. Brown: I desire to ask if he (Mr. Anderson) will answer this? 
Was it not brought out in that case that the trouble was that one 
could get lists of employees to break strikes? 

Mr. Anprrson: I think that appeared in some of the documents. 
I have not read Mr. Justice Brandeis’ opinion in extenso for some days. 
There are a lot of foot-notes and references to a great mass of litera- 
ture, with which I never was familiar. My impression is that such a 
fact is somewhere adverted to. But that has comparatively little to do 
with the question which I am now discussing before this body, which 
is a question of constitutional amendment. 

The undeniable facts are that there was in official literature the 
record of long experimentation, with attempts to regulate employment 
agencies, — report after report demonstrating that they could not be 
regulated as long as there was left alive the mercenary motive of getting 
from people who wanted and who needed jobs fees for getting them 
jobs; almost forcing to the conclusion that the only way to deal with 
it was to wipe out that part of the business, perhaps providing for 
State employment agencies, as we have done in this Commonwealth. 

The point is that five men, sitting in Washington, knowing perhaps 
little or nothing about the question, and, judging from the opinion, 
not haying interest enough in it even to read the literature pertaining 
to it, have set their opinion of the constitutionality of that law up 
‘against the entire law-making force and the entire judiciary of the 
State of Washington, and against four out of nine Justices of the 
Supreme Court. 

Now, what is the use of talking about “living under liberty through 
law,’ and having our judges enforce, for the benefit of the great mass 
of the people, the “guarantees of liberty found in the Constitution,” 
when there are five Justices who say one thing is fundamental (con- 
stitutional) law and four who say another; and, because that body of 
nine men happens to be the Federal court of last resort, the five make 
the law both for Nation and for State. 



UNCONSTITUTIONALITY OF STATUTES. 527 
* 

The plain facts are, Mr. Chairman and gentlemen, that we are a 
court ruled people, that our laws:for two generations have been 
made largely by our courts. Consider for a moment the history of the 
agitation of the past twenty-five years. Against what laws have we 
been fighting most of the time? Against judge made laws. Who cre- 
ated the doctrines of “fellow-servant,” “assumed risk,’ “due care,” — 
all those unfit rules that have had to be legislated out of existence? 
The judges. I would undertake to demonstrate, if I had time and 
this were the proper place, that in spite of the fact that I never have 
known a judge who I thought was corrupt, and that I have the pro- 
foundest respect for the ability and character of nearly every judge before 
whom I have practiced for more than a quarter of a century, —I would 
undertake to demonstrate that there has been more bad (unfit) law 
made by the judges of America than ever has been made by the 
Legislatures of America. [Applause.] 

Now, I said that I would point out something in our own history 
indicating that this was not altogether a hypothetical question; that, 
although we have been very fortunate in the past twenty odd years, 
both in our courts and in our Legislature, in the care exercised to see 
that no unconstitutional legislation was enacted, or legislation which 
was not so clearly constitutional that no reasonable men could differ 
concerning it, — that we have history not so remote as to be beyond 
the memory of living man to indicate that some time we might have a 
court in Massachusetts no wiser or more enlightened than the Supreme 
Court of the United States. 

In the 160th volume of Massachusetts reports, page 63 et seq., are 
two opinions of the Supreme Judicial Court of the Commonwealth of 
Massachusetts, then consisting of Field, C.J., Allen, Holmes, Knowl- 
ton, Morton, Lathrop and Barker, J.J., dealing with the constitution- 
ality of the interchangeable mileage law. The Chief Justice, for whom 
I had as profound a respect and affection as for any judge before whom 
I ever had the honor to appear, wrote an opinion in which he declared 
that the act was unconstitutional. At the end of the opinion, page 93, 
he says: 

Mr. Justice Lathrop and Mr. Justice Barker agree that the informations are 
rightly brought by the Attorney-General, and that the court has jurisdiction, and 
are of opinion that the necessary effect of the statute is to apply and appropriate 
individual property to the public use without the owner’s consent, and without legal 
provision for a reasonable compensation therefor; and for this reason they agree 
that the statute is void, without expressing an opinion upon the other matters dis- 
‘cussed in this opinion. A majority of the court are of opinion that the petitions 
should be dismissed. 

(The italics are mine.) 
- Judge Knowlton, afterwards Chief Justice, wrote a dissenting opin- 
ion, in which Mr. Justice Holmes concurred, reaching the conclusion 
that the statute was constitutional. Two of the judges, Judges Allen 
and Morton, expressed, in no written opinion, the grounds for their 
views, but joined, as I understand the record, in the conclusion stated 
by the Chief Justice, that a majority of the judges thought the petition 
should be dismissed, — which amounted to declaring the statute un- 
constitutional. That was in the year 1893, twenty-four years ago. 

I now desire, having stated all that I have stated, as you will all 
agree, with very great moderation of language, to read some language 
used by an official concerning this decision. After sketching the case 
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and some of the issues discussed, the document which I now am read- 
ing, the character and author of which I will disclose later, contains the 
following. I beg your attention to this, for if what I have said is not 
worth listening to, what I am about now to read is worth listening to. 

This decision is noticeable, as indicating a tendency to depart from the funda- 
mental rule that a statute shall not be held unconstitutional if there is any ground 
on which, in any view, it can be sustained, and also on account of the position of the 
court in making it. Three Justices hold the statute unconstitutional on two specific 
grounds; two other Justices hold it unconstitutional on another ground; and two 
Justices hold it constitutional. Thus the statute is set aside for reasons no one of 
which commands the open assent even of a majority of the court. It may therefore 
properly be inferred that the majority is against each of the reasons assigned. - If 
the same process is carried a little farther, the validity of the most deliberate and 
important acts of the Legislature may turn upon the opinion of a single judge in 
which no other judge concurs, and they may be declared void by force of a reason 
existing in the mind of a single judge which all the other judges agree is no reason. 
It is not too much to say that such an exercise of the high power to overrule the acts 
of the legislative branch of the government, within its proper limits a most valuable 
safeguard of the rights secured by the Constitution, would endanger its existence. 

In this connection it is to be remarked that the number of decisions in this Com- 
monwealth against the constitutionality of statutes is much greater in recent years 
than it formerly was. From a careful examination of the reported cases it appears 
that from the adoption of the Constitution to the present time — 

And this was January, 1894 — 

— the constitutionality of two hundred and forty-seven statutes has been considered 
by the full court, of which forty-one have been set aside. Down to 1860, out of sixty- 
two statutes drawn in question, ten were held unconstitutional; from 1860 to 1870. 
out of forty questioned, four were held unconstitutional; from 1870 to 1880, out of 
sixty-three questioned, thirteen were held unconstitutional; from 1880 to 1890, out 
of thirty-five questioned, eight were held unconstitutional, and from 1890 to the 
present time, out of twenty questioned, six were held unconstitutional. The propor- 
tion of statutes set aside to the whole number drawn in question was, prior to 1860, 
less than one in six; from 1860 to 1870, one in ten; from 1870 to 1880, a little more 
than one in five; from 1880 to 1890, a little less than one in four; and since 1890, a 
little less than one in three. Within the last four years more statutes have been de- 
clared unconstitutional than in the first seventy years under the Constitution. 

While this statement does not conclusively prove anything, a tendency so unmis- 
takable can hardly be accounted for on any theory of chances. It indicates an increas- 
ing liability of the Legislature to exceed its constitutional power, or a growing dis- 
position of the court to restrain its exercise. The Legislature cannot be unmindful of 
its own responsibility to guard against unconstitutional enactments; a responsibility 
which cannot be devolved upon the judiciary and ought not to be shared with it. 
On the other hand, an eminent judge long ago said, foreseeing the absolute importance 
of preserving the right equipoise of power between the different departments of the 
government: “ The interference of the judiciary with legislative acts, if frequent or on 
dubious grounds, might occasion so great a jealousy of this power and so general a 
prejudice against it as to lead to measures ending in the total overthrow of the inde- 
pendence of the judges, and so of the best preservative of the Constitution. The 
validity of a law ought not, then, to be questioned unless it is so obviously repugnant 
to the Constitution that when pointed out by the judges, all men of sense and reflec- 
tion in the community may perceive the repugnancy. By such a cautious exercise of 
this judicial check, no jealousy of it will be excited, the public confidence in it will be 
promoted, and its salutary effects be justly and fully appreciated.” 

The document from which I read, Mr. Chairman and gentlemen, is 
the annual report of the Attorney-General of the Commonwealth for 
the year ending January 17, 1894, and the name of the Attorney- 
General who wrote it was Albert E. Pillsbury, now a member of this 
Convention from Wellesley. 

I beg now therefore to say to this Convention that there is demon- 
strated in the most recent history of the decisions of the Supreme 
Court of the United States, and in not remote judicial history within 



UNCONSTITUTIONALITY OF STATUTES. 529 

our own Commonwealth, that there is need of providing in our Consti- 
tution against the disgracing and discrediting spectacle of a four to 
three decision of our Supreme Judicial Court. I do not want to see 
our court ever put in that position, and that is one reason why I am 
saying these things. ‘ 

Now, I am taking more time than I ought, but I beg you to bear 
with me again. [Cries of ‘Go on, go on.”| I repeat, if what I say is 
not worth listening to, what I am going to read you, again, will be 
worth listening to. One member at least of the Convention ought to 
be satisfied with my last attempt. I hope my present attempt may 
satisfy certain of the rest of you, for I am going to read from a book 
written in very excellent English, —when I finish reading I will tell 
you who wrote it. 
Much was said by various eloquent gentlemen about this serener, 

higher atmosphere in which dwell the great judicial minds, — free from 
economic prejudice, free from social prejudice, — tribunals set apart, 
where no one by indirection, or in any way, except by argument in 
open court, ever has the slightest influence on the movement of their 
minds straight through to the absolutely correct determination of the 
application of our fundamental law to the question before them. I 
have here a little book by an author whom you will permit me to leave 
anonymous until I read certain passages dealing with the Dartmouth 
College case, and the part taken thereon in 1818 by the “Great De- 
fender of the Constitution,’ Daniel Webster, who was in the Massa- 
chusetts Constitutional Convention of 1820, and there delivered such 
eloquent eulogies on an “independent judiciary.” 

There is a long sketch of the case and of the argument, in March, 
1818, before the Supreme Court of the United States, stating the 
issues, which, you will remember, were as to whether under the Consti- 
tution of the United States the charter of Dartmouth College consti- 
tuted a contract between the State of New Hampshire and that col- 
lege. The case is sketched as really a row between Federalists and 
Democrats, and certain other contending factions in the community. 
This book, by this anonymous gentleman, proceeds as follows — and 
listen, for what I am now reading is worth hearing: 

March 12 the arguments were closed, and the next day, after a conference, the 
Chief Justice announced that the court could agree on nothing and that the cause 
must be continued for a year, until the next term. The fact probably was that Mar- 
shall found the judges five to two against the college, and that the task of bringing 
them into line was not a light one. 

In this undertaking, however, he was powerfully aided by the counsel and all the 
friends of the college. The old board of trustees had already paid much attention to 
public opinion. The press was largely Federalist, and, under the pressure of what 
was made a party question, they had espoused warmly the cause of the college. Let- 
ters and essays had appeared, and pamphlets had been circulated, together with the 
arguments of the counsel at Exeter. This work was pushed with increased eagerness 
after the argument at Washington, and the object now was to create about the three 
doubtful judges an atmosphere of public opinion which should imperceptibly bring 
them over to the college. Johnson, Livingston, and Story were all men who would 
have started at the barest suspicion of outside influence even in the most legitimate 
form of argument, which was all that was ever thought of or attempted. This made 
the task of the trustees very delicate and difficult in developing a public sentiment 
which should sway the judges without their being aware of it. The printed arguments 
of Mason, Smith and Webster were carefully sent to certain of the judges, but not to all. 

“Not to all’! 
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All documents of a similar character found their way to the same quarters. The 
leading Federalists were aroused everywhere, so that the judges might be made to 
feel their opinion. With Story, as a New England man, a Democrat by circum- 
stances, a Federalist by nature, there was but little difficulty. 

“A Democrat by circumstances, a Federalist by nature.” A splen- 
did type to have on the bench. 

A thorough review of the case, joined with Mr. Webster’s argument, caused him 
soon to change his first impression. To reach Livingston and Johnson was not so” 
easy, for they were out of New England, and it was necessary to go a long way round 
to get at them. The great legal upholder of Federalism in New York was Chancellor 
Kent. His first impression, like that of Story, was decidedly against the college, but 
after much effort on the part of the trustees and their able allies, Kent was, converted, 
partly through his reason, partly through his Federalism, and then his powers of per- 
suasion and his great influence on opinion came to bear very directly on Livingston, 
more remotely on Johnson. The whole business was managed like a quiet, decorous 
political campaign. 

(The italics are mine.) 
There is more to the same effect. The book from which I have just 

read, pages 89, 90 and part of 91, is the Life of Daniel Webster, by 
Henry Cabot Lodge. [Applause.] 

That is the way the decision was obtained in the famous Dartmouth 
College case. Now, some of you who are following critically political 
and economic contests know that by very closely analogous proceedings 
the decision was obtained in the income tax case, just about twenty 
years ago. 

Mr. Brown: And does that case bind us all to the principle that a 
- contract in perpetuity was made in the Dartmouth College case? 

Mr. AnpErson: As I understand it, that case determined that all 
charters issued prior to that time, unless containing some saving 
clause, were binding in perpetuity. In 1831 this Commonwealth en- 
acted a statute which ever since has saved us from the slavery under 
which we otherwise should have gone. So far as I understand the 
general history of legislation in this country, every community in this 
country by some form of legislation has set itself free from the tram- 
mels which otherwise were attempted to be imposed upon the Ameri- 
can people by the decision of the Supreme Court of the United States 
obtained in the way described, —in a manner, as I think, too weak, 
to describe the actual facts, — by Senator Henry Cabot Lodge, in his 
Life of Daniel Webster. 

Gentlemen, you might as well face the facts here. If you do not 
face them here you are likely to face them somewhere else, and in a 
far more offensive form. Here you may face them fairly, dispassion- 
ately and constructively. The facts are that there is in this country 
an increasing distrust of the judiciary, and that we in Massachusetts 
have been fortunate to escape hitherto much of that distrust. Sitting 
here in this Convention it is for us to provide safeguards that may 
leave us in the future in the same happy condition in which we have been 
during the past generation. I would do nothing more. There is not 
one of you, the most conservative, — the ex-Justice of the Supreme 
Judicial Court, to whom I address myself now as a delegate as I have 
addressed myself to him many times on the bench, — there is not one 
of you that would go farther than I in maintaining that the very es- 
sence of democracy is liberty, under law declared by judges. 

Mr. SHANAHAN of Somerville: I should like to ask the speaker in the 
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second division whether or not his proposed amendment would remove 
the element of finality which should accompany decisions on constitu- 
tional matters by our Supreme Judicial Court. 

Mr. AnpERSON: My answer is No. I think the entire effect of this 
amendment may be stated in two propositions: First, it prohibits any 
judge of any court, except the court of last resort, from refusing to en- 
force a statute as unconstitutional; second, it provides, so long as we 
have a Supreme Judicial Court of seven, that not less than five shall 
concur in declaring a statute unconstitutional; otherwise the statute 
stands. I yield to the gentleman from Randolph. 

Mr. Frencu of Randolph: May I ask the gentleman from Brook- 
line if he thinks that the indignation of the populace would be mate- 
rially diminished if the required majority of the court were made five 
instead of four? 

Mr. Anprerson: I think it would, Mr. Chairman. I think it would 
have an effect that would be curative; that it would be a panacea, 
I do not for a moment claim. I have no belief in panaceas. I know. 
no method of providing for any form of democratic institutions that 
will not be open to criticism as imperfect; but I say (and I put myself 
right on this narrow ground, and you may attack it because it is so 
narrow, if you choose), that to allow the possibility to remain of a four 
to three decision under our Constitution is wrong and dangerous. I 
would remove that possibility. I do not now see a better way than to 
say two-thirds. If some one else wants to say three-fourths I have no 
quarrel with him. I am not ready to goto the extent of saying that if a 
single judge holds a statute constitutional and all the others say it is 
unconstitutional that the one man, even although buttressed by the 
Legislature and the Governor, should prevail against the majority, 
after they have heard the case fully argued by able counsel. 

Mr. Morriuu of Haverhill: If we are going to give the courts this 
power I would ask why not require their decision to be unanimous, the 
same as we require a jury’s decision to be unanimous? 

Mr. AnpERson: I think there is some weight in that suggestion. I 
do not know that this answer is adequate, but what I said a moment ago 
is the only answer that can be made. My propositions are essentially 
these: While the Legislature and the Governor are as much bound by 
their oaths to enact only constitutional legislation as is the court, their 
opportunity of testing the actual-operation of the statute is not as good 
as that of the court when a case comes before it, and it has the issue 
presented in the light of actual facts and illuminated by the argument 
of counsel. Hence I say leave that question to be determined by the 
court. When you have a majority of the court deciding most ques- 
tions, this being a case of more than ordinary importance, which al- 
ready has been passed upon by a coérdinate tribunal, —I think that it 
ought to be passed by at least two-thirds. It is like the veto: When 
the Legislature enacts a law and it goes to the Governor, and he vetoes 
it, it comes back, but has to be passed over his veto by two-thirds. 
That is an analogy that has some weight, but no controlling weight, 
upon the proposition which I urge. 

I now yield to the gentleman from Worcester. 
Mr. WasHBuURN of Worcester: I should like to ask the gentleman one 

question. I know his experience has been very wide. I want to ask 
what cases he can cite in which statutes have been declared unconsti- 
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tutional in this State by judges of the inferior courts — how many in- 
stances of that sort he recalls. 

Mr. AnpErson: I stated before (I think the gentleman probably 
was out) that J think there have been two instances within my mem- 
ory in which that has been done, but I am not ready to vouch for 
that. I cannot tell you what the cases were. I think there are prob- 
ably men in this room who can remember the cases. The most that 
I am ready to say is that my impression is strong that there were two 
such instances within the last twenty-seven years, during which I have 
been in law practice. 

Mr. Finn of Chelsea: I should like to ask the gentleman whether he 
still would press this measure as he proposes to amend it, if judges 
were either elected or appointed for a term. 

Mr. Anprerson: I think, if I could contemplate the judiciary of 
Massachusetts elected or appointed for a term, I should want una- 
nimity, and not merely a two-thirds vote, before a statute was declared 
unconstitutional. Not to anticipate unduly matters which may come 
for debate before this Convention, but not having the slightest objec- 
tion to stating my own view at the present time, — one reason why I 
would keep the judiciary of Massachusetts within proper limits by an 
amendment of this kind is because I want to see go no farther than 
already has gone the opposition to the present method of appointing 
the judiciary for life. I go on record now as stating the matured opin- 
ion of one member of the profession and of this Convention to the 
effect that by and large we have had the best judiciary in the United 
States, appointed under the best system, and I am going to stand by 
it. [Applause.] I know of no amendment that I would vote for unless 
it be an amendment that judges should retire at the age of 70, subject 
to special assignment by the Chief Justice, on which I could listen 
with an open mind. But I am prepared, if changing radically our 
judicial system becomes an issue before this Convention, to take issue 
with some people who probably approve of my position taken here 
to-day, men supporting what I have called the radical movement, and 
undertake to demonstrate to them that the rights-of the mass of the 
people, — the common man, — are safer under a judiciary appointed 
by the Governor during good behavior than under a judiciary originat- 
ing in so-called “popular election,’”’ but really by the appointment of 
certain subterranean forces. 

And now I close what I already have said at too great length. I beg 
your pardon for speaking so long. I express my appreciation of the 
courteous attention that I have had. Let me end by saying that one 
reason why I want this amendment is that people who now are sharply 
critical of the judiciary, — not so much the judiciary of Massachusetts 
as of the Federal judiciary and of the judiciary of other States, — will 
find the grounds of their opposition narrowed if this wise, conservative 
amendment which I now advocate is made a part of the fundamental . 
law of the Commonwealth. [Applause.] 

Mr. CuHoate of Southborough: I honor and respect the gentleman 
from Brookline always, but never more than in the expression of those 
sentiments of respect and admiration for the court which he has just 

- presented to this Convention. The court always has been in a position 
where it could not defend itself, and it is to such fair-minded and hon- 
orable men as my friend from Brookline that it necessarily must turn 
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for its own justification. It is very true, as he has just said, that the 
question now has narrowed itself to a point that is almost microscopic. 
I think I fairly express the views of the delegates here present in ven- 
turing to assert that we now are fairly harmonious in the view that the 
right and power to pass upon the constitutionality of statutes ought 
not to be taken from the courts, and that there is no other body in. 
which that power can be so well and safely reposed as in the courts. 

. The question now is whether we will change the practical rule by which 
the decision of those courts always heretofore has been governed, 
whether we will say that the majority of the court cannot decide cer- 
tain cases, but that in certain cases which involve the question of the 
constitutionality of a law five judges out of seven must be required to 
concur. I ask, in the first place, if there has been suggested to this 
Convention any abuse of the power that heretofore has been vested in 
the inferior courts or in the Supreme Judicial Court, and in the exer- 
cise of the function which we are discussing, to declare a law repugnant 
to the Constitution. The gentleman from Brookline (Mr. Anderson) 
says that in twenty-seven years of practice he thinks he has heard of 
two cases in which a justice of the inferior court has so decided, not 
one within his own personal observation; and I may corroborate and 
perhaps strengthen his statement by saying that in a practice slightly 
less and less broad than his, but covering at least twenty-five years, I 
never have known a justice of an inferior court to venture to hold a 
statute unconstitutional. I think it will be the consensus of the opin- 
ion of the bar as represented in this body that judges of inferior courts 
invariably uphold the constitutionality of a statute unless perhaps 
some vital question of the liberty of a citizen is involved. Then those 
courts ought to be free to protect the individual. They have taken 
their oath to support the Constitution, and one of the guarantees of 
the Constitution is that the rights and liberties of a citizen, no matter 
how humble he be, shall not be taken away from him. Now, if there 
were a well demonstrated abuse of that power the resolution which is 
advanced by the gentleman from Brookline (Mr. Anderson) might well 
be favorably considered; but I submit there has been no more sagacious 
word spoken in this assemblage than that spoken by the gentleman 
from Boston (Mr. Costello) when he said we ought to be satisfied that 
the provisions of the present Constitution are wrong and ought to be 
changed before we venture on a change. We have not been shown 
that the provisions of the present Constitution in this respect are 
wrong or even defective. 
Now with respect to the change that is proposed with respect to 

decisions of the Supreme Judicial Court. My friend from Brookline 
comes here and rather ventures to alarm us by the suggestion that 
he has been sitting on the lid and he knows what is going on under- 
neath it. Well, I have no doubt he has been doing it, and doing it 
well. Some of the reverberations escape him once in a while, and we 
know how serious they are, like that, for instance, which escaped from 
his office the other day, when we were advised that an armed band of 
anarchists was going to invade our streets and shoot up our citizens. 
I wonder if he is not a little bit over-anxious from some sleepless 
nights sitting upon the lid. 

But, after all, am I impertinent when I venture to inquire whether 
we have not seen the mountain in labor and bringing forth a mouse? 
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Have the various things that he suggested, the social unrest or dis- 
quiet which he has indicated might break out at any time, been so 
substantially demonstrated that they have got to be met by achange 
in the number of judges who are to decide a Federal question or a 
question of the constitutionality of a statute? As the gentleman from 
Randolph (Mr. French) asked, if it is true, as the gentleman from 
Brookline suggests, is it, going to be appeased by any such change as 
this? That is why I say the suggestion as made is really microscopic; 
it is utterly unimportant. It is not suggested in answer to any real 

danger or to satisfy those who complain of any real abuse. Consider 
for a moment the practical confusion which would be introduced into 
our practice in the courts. Every one of these questions of the consti- 
tutionality of a statute arises in the course of a litigation, that is, 
a lawsuit between two parties, usually between private individuals, 
occasionally between the Commonwealth and one of its citizens. As to 
judges, the rule that he suggests is that it must be five judges who 
must concur, but as to all other litigants it is to be only four. I think 
the point taken by the gentleman from Boston in the second division 
is well taken. Will it not be true, gentlemen, that with respect to 
questions arising under the Constitution of the United States, which 
the Justices of our Supreme Judicial Court have taken an oath to sus- 
tain just as much as they have taken an oath to sustain our own Con- 
stitution, is it not true that with respect to every question arising 
under the Federal Constitution a decision of four to three will still be 
valid and terminative as settling that question? I think, Mr. Chair- 
man, that the rule which we have lived under for a hundred years has 
proved itself sound, and hope it will be continued. 

Mr. Anprerson: I desire to ask the gentleman from Southborough 
a question, if he will permit. I was not quite sure whether I under- 
stood the gentleman to argue that under our Constitution it could not 
be provided that not less than two-thirds could declare a statute un- 
constitutional under the Federal Constitution. 

Mr. Cuoate: I think the point made by the gentleman from Boston 
in the second division must be a sound one, that our Supreme Judicial 
Court, having taken its oath to support the Constitution of the United 
States, which restrains in certain respects the passage of legislation by 
State Legislatures, could still find, in spite of the resolution which he 
advocates, by a majority of four to three, a law unconstitutional, as 
being repugnant to the Federal Constitution. 

Mr. AnpERson: May I ask a single further question? Is it not true 
that the Supreme Judicial Court of the Commonwealth of Massachu- 
setts is absolutely the creation of the Constitution, and that in that 
Constitution it might be provided, if the Commonwealth saw fit, that 
our court could decide no question except by unanimity, as a jury 
may decide nothing except by unanimity? 

Mr. Cuoate: I think the question is one of grave doubt. Dealing 
with a statute which violates the Constitution of the United States is 
one thing; dealing with a statute which is suggested to be repugnant 
to the Constitution of the State is quite another. 

Mr. Horaan of Boston: It is with some trepidation that I ask the 
indulgence of the members of this Convention for a few moments only, 
not that I hope that I may be able to add anything to the discussion, 
which already has taken place, that may aid us in arriving at a proper 

é 
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conclusion on this and the subsequent propositions under considera- 
tion, realizing that I do not possess that eloquence, which is a rare 
gift, and a pleasing adjunct to intellectuality at all times, but at the 
same time hopeful that I at least will not be charged with that lo- 
quacity, which apparently is possessed by some members of the Con- 
vention, and which, as has been suggested at least once, indicates not 
only impudence, but perhaps also ignorance, and believing that the 
propositions which are under consideration are sufficiently grave and 
far-reaching to ask you for a few moments to consider with me what 
has impressed me during the deliberations of this body, and what per- 
haps has aided me in arriving at solutions of various problems that 
have been under consideration, and on which we have been called to 
vote, I crave your indulgence that I may briefly set them forth. 

The first thing that struck me was the remarkable statement which 
has been suggested by at least one delegate, namely, that this instru- 
ment under which we have lived for 137 years is archaic. Mr. Chair- 
man, I wish that I too had the wisdom of a Solomon, and did not feel 
that I was perhaps a pigmy when compared with those great men of 
that illustrious period, in order that I might also be able to criticize, 
and perhaps condemn, an instrument under which we have so success- 
fully operated for so many years. But, Mr. Chairman, when we real- 
ize that from 1776 to 1780 those men who finally drew that instrument 
under which we now live, were in the stress of strife, and that their 
lives and liberty were at stake, and that their knowledge of human 
nature was at least as great as is ours, and that they had before 
them the wisdom of the sages themselves to enable them to guide their 
pens to provide not only for the present but for the future as well, 
does it not give us cause to reflect that before we alter or add to the 
present Constitution we must demand that, what has been so aptly 
suggested more than once to-day, those who propose alteration or addi- 
tion shall present indisputable evidence that there is grave reason for 
a change, and necessity for addition? And keeping that thought in 
mind, Mr. Chairman, I desire briefly to call your attention to a few. 
words from a gentleman who at least once upon a time was considered 
illustrious, and whose words and thoughts were considered to -have 
been animated by pure and lofty statesmanship and patriotism. I 
refer to the Father of our Country, George Washington, who, in his 
final address, among other things, called attention of the people of our 

i] . 

country to this: : 

It is requisite, not only that you steadily discountenance irregular oppositions to 
its acknowledged authority, but also that you resist with care the spirit of innovation 
upon its principles, however specious the pretexts. One method of assault may be to 
affect, in the forms of the Constitution, alterations which will impair the energy of 
the system, and thus to undermine what cannot be directly overthrown. In all the 
changes to which you may be invited, remember that time and habit are at least as 
necessary to fix the true character of governments, as of other human institutions; 
that experience is the surest standard, by which to test the real tendency of the existing 
Constitution of a country; that facility in changes, upon the credit of mere hypothesis 
and opinion, exposes to perpetual change, from the endless variety of hypothesis 
and opinion. Fe 

And, Mr. Chairman, because I bow to that superior judgment, be- 
cause I feel from a careful study, a thoughtful and, as I hope, an in- 
telligent analysis of the conditions which confronted not only this 
country but also this State, when the respective Constitutions were 
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finally agreed upon, with the firm conviction, Mr. Chairman, that 
those men had almost as much intelligence as is possessed by some of 
the Solomons to whom we have been forced to listen during the debate 
upon this and the other proposition, I at least am doubtful, and it is 
with timidity that I determine as a delegate either upon this or any 
subsequent proposition to change an instrument which has been so 
successful, which has afforded prosperity, happiness and general con- 
tent, until and unless absolute necessity has been shown. 

Mr. Chairman, first of all I want to emphasize that as far as the 
effect of the various arguments presented here to-day upon my mind 
have been in favor of this substitute proposition or the immediately 
subsequent proposition, I am absolutely convinced that no necessity 
for a change has been manifested here. What gentleman who has 
addressed this Convention has pointed to specific instances in this 
Commonwealth under the present judicial system by which personal, 
individual property or social wrongs or economic conditions have been 
so affected or.changed that it is vitally necessary to our future happi- 
ness and prosperity that this proposition should be submitted by us to 
the people of this Commonwealth? We, as I understand it, are sitting 
as the jurors of the people. We are supposed to consider the evidence, 
and to recommend as propositions favorable for action by the people 
of this Commonwealth only resolutions which we are convinced ought 
to be considered by them because the evidence has been such that in 
conscience and justice we must recommend the adoption by the people 
of those recommendations. 

I may venture, I think, to give an additional reason, perhaps, that 
might be suggested, namely, that the conditions which now exist are 
such that if we care not only for the present but for the future, we 
must provide under a sufficiently elastic system for conditions that 
may thereafter confront us that have not been sufficiently substanti- 
ated here to justify me, as one delegate, in supporting this or any of the 
subsequent propositions. I trust that I am not one of those with the 
athletic eloquence which has been so aptly described by the gentleman 
from Brookline (Mr. Anderson). At the same time, I hope that I may 
not be described as that bird of Japan whose sole note is “Me, Me, 
Me.” I hope that most of us at least in considering this and other 
questions will consider them from the broad-minded viewpoint of 
agents and representatives of the public weal, with a desire to submit 
and favor only propositions which, in our humble judgment, as best 
we may determine, will be beneficial, and will at least merit our sup- 
port at the polls. 

I want to add only one other thought, Mr. Chairman, because I 
have listened with much respect, appreciating his ability as well as his 
experience, to the distinguished United States District Attorney from 
Brookline, who is an honorable delegate in this Convention, and that 
is this: With 247 legislative enactments, with the constitutionality of 
which the Supreme Judicial Court has been compelled to pass upon, 
he has called our attention to the fact that, in 41 of those cases, it was 
declared by the Supreme Judicial Court that those enactments were 
unconstitutional; but yet he has failed, and I think that is an impor- 
tant detail, to indicate what the vote of the Supreme Judicial Court of 
Massachusetts, upon those various propositions declared unconstitu- 
tional, was. Personally, I should very much like to know, if at any 



UNCONSTITUTIONALITY OF STATUTES. 5387 

time, on any one of those propositions, more than two judges favored 
the constitutionality of those forty-one propositions. 

Mr. Montacve of Boston: The gentleman asks a question which 
J think can be answered now if he desires to have it answered. In the 
fifty-nine cases, — forty-one up to 1894, fifty-nine all told, — in which 
the constitutionality of any act or part of any act or of any resolve of 
this Commonwealth has been held unconstitutional, in only seven 
cases is there any indication that the judgment of the court was not 
unanimous, — seven out of fifty-nine. 

Mr. Horgan: Unless additional evidence may be adduced, it seems 
to me that that perhaps is the best evidence that we ought to require 
that the Supreme Judicial Court, in deciding on the constitutionality 
of the legislative enactments, has not only given careful consideration 
and thought in this State to those propositions, but, also with the 

, knowledge that no particular criticism has been levied at any one of 
those decisions, it ought to convince us of the fact that, working under 
this system, no injustice has been done. As experience is the best 
lamp by which to guide our footsteps, and, as we have successfully 
labored under this system that we now are operating under, not only 
wisely but judiciously, it is a duty that we owe to the people of this 
Commonwealth not to recommend any change in this or in any other 
proposition unless, as I already have indicated, evidence of such a 
character can be presented that we must be able to say, because the 
common good is the chain that holds all the people together, that it is 
necessary to make this change. We ought not to make any recom- 
mendation rather than make a mistake which may bring retribution in 
the future with it. [Applause.] 

Mr. FisHmr of Westford: The present document and the two suc- 
ceeding documents have brought into discussion this question under 
two phases. J understand my honored friend from Brookline (Mr. 
Anderson), as well as my honored friend from Lynn (Mr. Creamer), 
do not favor the first phase of this question, for which I think they are 
entitled to a considerable degree of credit. 

Is there any common ground on which we can discuss or begin to 
discuss the first issue here, to wit: The question of whether or not the 
Supreme Judicial Court should have the determination of whether a 
statute is unconstitutional, or void for any other reason? Unconstitu- 
tionality is not the only reason why a statute or a previous statute at 
times ‘has not been effective in this Commonwealth, and with that I 
think we can start on a common ground. Supposing the Legislature 
of 1917 passes an act which raises an issue whether it is inconsistent 
with an act of 1916. That issue has been raised many, many times, and 
the Supreme Judicial Court, as those of us know who have served in 
the Great and General Court, sometimes says in a bit of irony that 
“the Legislature in its wisdom”’ did so and so. If the issue is raised 
whether or not the act of 1917 repeals the act of 1916 in whole or in 
part, who is to decide the question? Is there a delegate here who 
would say other than that the Supreme Judicial Court or the lower 
courts in the first instance were the arbiters of that question? How- 
ever, I have heard no one as yet argue that such was not the case. 
And if then the Supreme Judicial Court, as the last court of judicature, 
has the decision by the unanimous approval of the populace at large, 
to say that the act of 1916 violates the act of 1917 and therefore the 
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act of 1916 is void, what is the situation when the act of 1917 violates 
the great fundamental law which the people have embodied in their 
Constitution? It is only an extension of the principle. And so it 
seems to me that the delegate from Quincy (Mr. McAnarney) this 
morning has annihilated the first proposition which is presented in the 
resolutions here. And now let us take up the second proposition, 
which has-more assumed merit in it, but which, it seems to me, when 
you diagnose the situation, has at least one fatal defect. 

You start on the basis that constitutional rights are the only great 
rights which are accorded to us under the law. That is not true. 
Some of the greatest legal questions which arise in all our courts of 
justice do not involve constitutional questions. They involve the very 
life, liberty, property, and home of ourselves and our families. Let us 
stop to consider the matter just a moment and take a practical view 
of the question, and perhaps even a ridiculous view of the question, 
because it is when we view it in that light that we sometimes get back 
to facing facts. 

Suppose the fair city of Lynn, or the Hub of the Universe where we 
are now seated, or the aristocratic town of Brookline undertakes to 
pass an ordinance limiting the perigrinations, if you will, or the amours 
of our old friend Mr. Thomas Cat, whose limitations perhaps in some 
extent codrdinate with the human race, as was so ably expounded by 
the gentleman from Barnstable (Mr. Bodfish) yesterday in the debate 
on the abolition ‘of capital punishment. Either my friend Sir Thomas 
Cat has got to reform his methods of living or else the owner has got 
to limit his nocturnal visits. That is an extreme case, but time and 
time again the question has arisen whether or not certain legislative 
enactments which authorized the passage of ordinances were constitu- 
tional; for instance, in what were called the Chelsea rag cases and 
other matters. Those cases which went to the Supreme Judicial 
Court of Massachusetts involved no really serious fundamental ques- 
tions as matters of constitutional determination. 

What is the issue on the other side? Not many years ago in this 
Commonwealth a man was tried for murder. He was defended by one 
of the ablest counsel that the Commonwealth of Massachusetts could 
afford, the late lamented ex-Governor Long. The jury convicted the 
defendant. The matter went to the Supreme Judicial Court. He was 
convicted because the Superior Court, following a previous decision of 
the Supreme Judicial Court, had decided that certain evidence was in- 
admissible. The matter came before the Supreme Judicial Court and 
after careful consideration the Supreme Judicial Court reversed its 
former decision and decided that the evidence should have been ad- 
mitted. A retrial resulted, and, Mr. Chairman, the defendant was 
acquitted. I have heard it said, rumor has it, that a guilty man es- 
caped, but I pass no judgment on that question. This was not a con- 
stitutional question. And yet the decision of that question whether 
that man should have a retrial with life and death hanging in the bal- 
ance was to be decided on the majority opinion of our Supreme Judi- 
cial Court. It was not decided on a majority, but under this supposed 
amendment it still would remain to decide by a majority of the court, 
while the little, I might say in comparison the inconsequential, ques- 
tion of a local city ordinance would have to be decided by a two-thirds 
vote of the Supreme Judicial Court. Go home and stand on the street 
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corner, sit down in your office and talk with your neighbor in his home, 
and when he asks you: “ Why in your wisdom does our Constitution re- 
quire that the decision of a practically immaterial question,’’ — because 
some of your constitutional questions are practically on that basis, — 
“why do you require a two-thirds decision of the Supreme Judicial 
Court in order to declare that act unconstitutional, when in a case 
where the very life and liberty of a man are at stake you let the same 
court decide it by a majority decision?” If you can answer that satis- 
factorily to your neighbor, proceed to support the resolution. I can- 
not, and for that reason among others I am opposed to this proposed 
change. 

And now, Mr. Chairman, the gentleman from Boston who sits in 
front of me (Mr. Lomasney), who always is solicitous of the rights of 
the people, in speaking on the question of less than unanimity of a 
jury in deciding a verdict in civil cases, said: “You are making an 
opening wedge;” and I agreed with him. And I say here now: You 
are beginning to make an opening wedge; you are making practically 
class constitutional enactment. One man goes before the court on one 
proposition and it takes two-thirds of the court to decide that the act 
was unconstitutional. Another man goes before the same tribunal 
with the life of his brother, sister, son, daughter, father, mother at 
stake, and the majority of the court say the word whether that man 
shall practically live or die, as was done in the case which I cited to 
you. Every one is familiar with the case. And they tell us of the dis- 
trust of the people in the courts. Every lawyer has had his hour of 
distrust when the decision was against him. 

Mr. AnpERSON: Will the gentleman from Westford bring to the at- 
tention of the Convention a single instance in the history of this Com- 
monwealth, or indeed in the history of any other of the States, where 
they have hung a man on a four to three or a five to four or a bare 
majority opinion? 

Mr. Fisuer: I did not catch the question. 
Mr. AnpErson: I understood the gentleman to argue, that a mere 

majority should be adequate to determine a constitutional question, 
because on a question involving life, death or liberty we left it still for 
a mere majority decision. I ask if in the history of the courts of 
Massachusetts, and indeed I should like to ask if in judicial history 
outside! of the courts of Massachusetts, any man’s life ever has been 
taken under process of law by a mere majority opinion with dissenting 
opinions. I ask the gentleman who is now addressing the committee. 

Mr. Fisuer: I did not contend that the decision was a majority de- 
cision, but that is the situation as far as the legal condition is con- 
cerned, that such a decision could be rendered involving the life or 
liberty of a man, when another question, inconsequential as compared 
with the life and liberty of a man, has got to be decided by two-thirds 
of the same body. I have been reminded since the honorable gentle- 
man from Brookline took his seat that there was a decision’in New 
York State five to four. We have heard here precedents cited. We 
have heard here theories of government expounded to prove to us that 
some change should be made to govern us in our decision of this ques- 
tion. But, Mr. Chairman, let us come back home. We are in the 
Commonwealth of Massachusetts, the pioneer of constitutional govern- 
ment. And if we exercise what I believe we are going to exercise, a 
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safe and sane attitude toward our future constitutional provisions 
Massachusetts still will lead the world in the matter of written con- 
stitutional government. 

And now, Mr. Chairman, what are you asked to do? You are asked, 
I say, to make this change in the Constitution, changing the simplicity 
of the rule of the Supreme Judicial Court, the uniform rule of equal 
justice to all on exactly the same basis of a majority decision, and now 
you are going to elevate one step and say: “It depends on what your 
rights are, — not the question of whether life and liberty are involved, 
— but the question of what your rights are, constitutional or other- 
wise, on what number of the Supreme Judicial Court are obliged to act 
in order to settle the question.”” You are putting a new factor into our 
constitutional government, and, Mr. Chairman, you are substituting 
for the rule of reason a rule of percentage. 

Mr. Broprrick of Waltham: Yesterday in the Committee of the 
Whole I voted to recommend to the Convention the adoption of reso- 
lution No. 47. I did so because I believe firmly in the second part of 
that resolution, which provides that a unanimous opinion of the Su- 
preme Judicial Court shall be required to declare a legislative enact- 
ment unconstitutional. I have no intention and no desire to prolong 
the discussion of this resolution. I rise only to state briefly some of 
the reasons which prompt me to support it. 

Under our Constitution the Legislature is constituted the law-mak- 
ing body of the State. For that reason I believe that any law enacted 
by the Legislature should not be lightly set aside. Admitting that as 
a matter of expediency and perhaps of necessity the Supreme Judicial 
Court should have the power to review acts of the Legislature, yet it 
is a most extraordinary power to vest in any body constituted as is the 
Supreme Judicial Court to override the acts of the Legislature, which 
is composed of representatives elected by the people, elected annually, 
therefore coming direct from the people, who, after all, are the source 
of all power under a democratic form of government. And the exer- 
cise of that power by the Supreme Judicial Court should be surrounded 
by every possible safeguard and limited by every reasonable and 
proper restraint in order to avoid abuse. 

The Legislature in enacting laws is surrounded by certain safeguards 
to guide its action and to prevent it from passing any law that violates 
a provision of the Constitution. But if it should enact a law that 
clearly violates any provision of the Constitution there can be no 
question but that it will be held by a unanimous opinion of the court 
to be unconstitutional. But when the Legislature enacts a law, and a 
question is raised concerning its constitutionality and the question is 
so close that any Justice of the court, for instance, a Justice like former 
Chief Justice Homes, shou!d hold such law to be constitutional, then, 
in my opinion, that law should continue to have full force and effect 
until it shall be declared to be unconstitutional by a unanimity of 
opinion of the Supreme Judicial Court. 

The gentleman in the second division who is in charge of this report 
(Mr. Montague) has asked repeatedly for an instance in the history of 
the Supreme Judicial Court decisions of this State that would afford a 
reason or a justification for the adoption of this resolution. My answer 
is the dissenting opinions of former Chief Justice Holmes and the dis- 
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senting opinions of other Justices of the court. These are a justifica- 
tion and a complete justification for its adoption. 

The Committee of the Whole rejected Mr. Anderson’s amendment of Mr. 
Creamer’s resolution (No. 47) by a vote of 37 to 187, Wednesday, August 1, 
1917, and, on the same day, sustained the adverse report of the committee 
on the Judiciary on the three resolutions, — Nos. 47, 97 and 212. 

On the following day, August 2, the measures were considered in Convention 
and a, call of the roll was ordered when Mr. Creamer’s resolution (No. 47) was 
acted upon. It was rejected by a vote of 161 to 77. ‘The other resolutions were 
rejected without division. 
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XI. 

PUBLIC INTEREST IN NATURAL RESOURCES. 

Mr. E. Gerry Brown presented the following resolution (No. 231): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 
The properties of water, coal, iron and oil in their original states are among the 

essential rights of the collective body of people as a common heritage; and therefore 
cannot be held by any title as private property except as a trust to be exercised and 
administered equitably with a recognition of common ownership. 

The committee on Public Affairs reported that the above resolution ought to 
pass in the following new draft (No. 321): 

1 Resolved, That it is expedient to amend the Constitution 
2 by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 

3. The conservation, development and use of agricultural, 
4 mineral, forest and water resources of the Common- 
5 wealth are matters of public interest. The General Court 
6 may therefore authorize the taking, by purchase or other- 
7 wise, of such lands or easements or interests therein, 
8 including water and mineral rights, and may enact such 
9 legislation as may be necessary or expedient for securing 

10 and promoting the proper conservation, development 
11 and use thereof. 

Mr. Clapp of Lexington moved that the resolution be amended by striking 
out, in line 3, the word “‘agricultural”’. 

Mr. Charbonneau of Lowell moved that the resolution be amended by in- 
serting after the word “taking,” in line 6, the words ‘‘by such public body as 
it may designate,’’. 

Mr. Pillsbury of Wellesléy moved that the resolution be amended by insert- 
ing before the word “agricultural,” in line 3, the word ‘‘undeveloped”’. 

Mr. Montague of Boston moved that the resolution be amended by inserting 
after the word ‘‘agricultural”’, in line 3, the words “‘land and of”’. s 

Mr. O’Connell of Boston moved that the resolution be amended by striking 
out, in lines 3 and 4, the words ‘‘agricultural, mineral, forest and water’’, and 
inserting in place thereof the words ‘‘all the natural’’. 

Mr. Dresser of Worcester moved that the resolution be amended by inserting 
after the word ‘‘mineral’’, in line 4, the word ‘“‘and’’; by striking out, in line 4, 
the words “‘and water”; and by striking out, in line 8, the words “water and”. 

The resolution (No. 321), with the pending amendments, was recommitted to 
the committee on Public Affairs Wednesday, July 25, 1917. 

That committee reported the following new draft (No. 344) Wednesday, 
August 8, 1917: 

1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 
3 The conservation, development and use of agricultural, 
4 mineral, forest and water resources of the Commonwealth 
5 are public uses for which the Legislature may take or 
6 authorize to be taken, by purchase or otherwise, lands or 
7 easements or interests therein, including water and 
8 mineral rights, and may enact legislation necessary or ex- 
9 pedient for securing and promoting the proper conserva- 

10 tion, development, use and control thereof. 
_ 
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The new draft was read a second time Thursday, June 13, 1918, being the 
first of the proposed amendments to be debated in the 1918 session of the Con- 
vention. 

Mr. Robert P. Clapp of Lexington moved that the resolution be amended by 
striking out, in line 3, the word ‘‘agricultural,’”’; and by adding at the end thereof 
the following paragraph: 

The conservation, development and use for agricultural purposes, of low, swampy, 
waste or otherwise undeveloped lands are public uses for which the Legislature may 
take, or authorize to be taken, by purchase or otherwise, lands or easements and 
interests therein. 

These amendments were rejected, by a vote of 31 to 90. 

Mr. Frank E. Lyman of Easthampton moved that the resolution be amended 
by striking out, in line 3, the word “agricultural,”. 

This amendment was rejected. 

The resolution (No. 344) was ordered to a third reading Thursday, June 13. 

_ The resolution was read a third time Wednesday, July 24, 1918, in the follow- 
ing form as changed by the committee on Form and Phraseology (No. 379): 

1 Resolved, That it is expedient to amend the Constitution 
2 by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 
3 The conservation, development and utilization of the 
4 agricultural, mineral, forest and water resources of the Com- 
5 monwealth are public uses, and the General Court shall 
6 have power to provide for the taking, by purchase or other- 
7 wise, of lands and easements or interests therein, including 
8 water and mineral rights, for the purpose of securing and 
9 promoting the proper conservation, development, utilization 

10 and control thereof and to enact legislation necessary or 
11 expedient therefor. 

Mr. Robert P. Clapp of Lexington moved that the resolution (No. 379) be 
amended by striking out, in line 3, the words “, development and utilization’, 
and inserting in place thereof the words ‘‘and development”; and by striking 
out, in lines 9 and 10, the words “, development, utilization and control’’, and 
inserting in place thereof the words “and development”’. 

These amendments were rejected, by a call of the yeas and nays, by a vote of 
79 to 106. 

Mr. Augustus P. Loring of Beverly moved that the resolution (No. 379) be 
amended by striking out, in line 4, the words ‘‘and water resources”, and in- 
serting in place thereof the words “‘, water and other natural resources’’. 

This amendment was adopted. 

The same gentleman moved that the resolution (No. 379) be amended by 
striking out, in lines 6 and 7, the words “by purchase or otherwise’’, and inser t- 
ing in place. thereof the words “ upon payment of just compensation therefor’’. 

This amendment was adopted. ° 

Mr. David Mancovitz of Boston moved that the resolution (No. 379) be 
amended by inserting after the word “taking’’, in line 6, the words “by the 
Commonwealth”’. 

This amendment was rejected. 

Mr. James P. Richardson of Newton moved that the resolution (No. 379) be 
amended by striking out, in lines 6 and 7, the words “taking, by purchase or 
otherwise”, and inserting in place thereof the words ‘ ‘purchase, or taking by 
eminent domain”’. 

This amendment was withdrawn. 
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Mr. William 8. Kinney of Boston moved that the resolution (No. 379) be 
amended by striking out, in line 9, the word “ proper” 

This amendment was rejected. 

Mr. Patrick 8. Broderick of Waltham moved that the resolution be amended 
by adding at the end thereof the words “ , and the standard by which the value 
of water rights and water privileges shall be determined shall be the volume of 
power utilized by the owner or owners or lessees thereof”’. 

‘This amendment was rejected. 

The resolution, as amended, was passed to be engrossed Thursday, July 25, 
by a call of the yeas and nays, by a vote of 127 to 74, as follows: 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined article of amendment. 

The conservation, development and utilization of the agricultural, mineral, forest, 
water and other natural resources of the Commonwealth are public uses, and the 
General Court shall have power to provide for the taking, upon payment of just 
compensation therefor, of lands and easements or interests therein, including water 
and mineral rights, for the purpose of securing and promoting the proper conserva- 
tion, development, utilization and control thereof and to enact legislation necessary 
or expedient therefor. 

The resolution was considered again Wednesday, August 7. 
Mr. Frank F. Dresser of Worcester moved that Rule 53 be suspended that he 

might move that the resolution be amended by striking out all after the title, 
and inserting in place thereof the following: — 

Section II of chapter V of part the second of the Constitution is hereby amended 
by inserting before the words ‘‘to countenance and inculcate the principles of hu- 
manity”’ the words ‘‘to foster the development and use of the waste or undeveloped 
natural resources of the Commonwealth; ” 

The Convention refused to suspend the rule, by a call of the yeas and nays, 
by a vote of 114 to 91 (two-thirds of the members present not having voted in 
the affirmative). 

Mr. Albert E. Pillsbury of Wellesley moved that Rule 53 be suspended that 
he might move that the resolution be amended by striking out, in line 3, the 
words “ , development and utilization”, and inserting in place thereof the 
words “and development”; and by striking out, in lines 9 and 10, the words 
“development, utilization and control’, and inserting in place thereof the words 
“and development”. FY 

The Convention refused to suspend the rule. 

The Convention voted, Wednesday, August 7, by a call of the yeas and nays, 
by a vote of 136 to 86, to submit the resolution to the people. 

It was ratified and adopted by the people Tuesday, November 5, 1918, by a 
vote of 172,111 to 102,768. 

“ 

THE DEBATE. 

Mr. Burrricx of Lancaster: I do not know whether the other 
members of this Convention have had an opportunity to read this 
measure carefully. I have looked it over a little and I must confess 
that I am somewhat at sea as to what it means. I think it would be 
well to have some explanation as to what it really provides for. I 
hardly think the gentleman who has charge of this measure is here, 
but possibly some other member of the committee, or some member of 
this Committee of the Whole, can explain the matter to us. 

Mr. Hoxsss of Worcester: The chairman of the committee which 
reported this measure is unavoidably absent, but I will endeavor to 
explain, as briefly as I may, the reasons for the committee reporting it. 
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The committee had before it several propositions, one being No. 231, 
which related to the public interest in natural resources. I do not 
think that any member of the Convention will seriously question but 
what there really is a public interest in our natural resources. Up to 
date, owing to the abundance of our natural resources, we have been 
more concerned with private interests in those resources than with the 
public interest. But unfortunately we are approaching a time when we 
have to count our resources a little closer, when we realize that they 
are by no means infinite and that the public interest demands the best 
and most economic use thereof, to the end that the public may obtain 
the greatest possible benefit from such as it has. The question of con- 
servation and development is therefore one that in recent years has come 
to the fore. It is a problem that is, I think, one of the burning prob- 
lems of the day. The United States government has spent enormous 
quantities of money in the development of waste lands and is endeav- 
oring to conserve, as far as it can, both forest and mineral resources. 
Now, in Massachusetts we have no very extensive mineral re- 

sources; our forest resources are not so great as they might be. 
Nevertheless, we have some of both. We have considerable tracts 
of land that are marsh land and that the State might well develop. 

It is in order that there may be explicit recognition of the right of 
the Commonwealth to protect itself through the use of its own re- 
sources to the best advantage that the committee have reported this 
resolution. It is in order that there may be no question as to the 
power of the Legislature to exercise that right. There is some ques- 
tion as to whether the conservation of natural resources is in all 
respects a public use as that term is used in the present Constitution. 
For that reason it would seem that there is cause for the adoption of 

- this amendment, and I trust that the Committee of the Whole will see © 
fit to recommend it favorably. 

Mr. Brown of Brockton: That is my resolution, — at least what 
there is left of it. I introduced a resolution containing the funda- 
mental declaration that there could be no just private property in 
natural resources. The gentleman of the committee says that there is 
nothing in the Constitution upon that subject. There were very few 
natural resources when the Constitution was framed. The only one 
which was in the purview of the makers of the Constitution were our 
ponds; and there the principle is carried out. The larger ponds are 
held. for the collectivity. The committee have reported, and I hope 
that it will pass. The time will come when the legality of the title to 
those natural resources will be questioned. It will be so considered, 
I have no doubt. It enters at this moment into the question which 
confronts and perhaps some time may shock this Nation, — that is, 
the high cost of living. To illustrate: Some people obtain a piece of 
property by the bounds as set forth in the deed; then they discover 
that underneath the ground are vast resources of iron. They then 
proceed to create a monopoly in iron. Then the market price of iron 
is controlled, as it is controlled now by the steel corporations. Thus 
we have the price of railroad rails fixed so that steel stock, the common 
steel stock which is mostly water, is yielding nearly 100 per cent profit. 
The profit, or part of it, is made out of the price that is charged for 
the railroad rail. The rail is laid to transport the raw material in the 
fields to the factories that transform it by the labor of people therein. 
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Then the railroad carries that product from the laborer back to 
workers of the field. Every time that the material or product is 
moved then labor pays a tribute to those who own the iron. , They 
have taken wealth which they did not earn. Thus they profit at the 
expense of labor by owning valuable resources. They did not create 
that value. The value is a natural, inalienable inheritance belonging 
to all of the people. It certainly is fundamental. It is closely con- 
nected with the declaration that a man has a right to life, that he has 
a right to acquire property, and that he has a right to be protected 
in such labor. While he labors his wages change every time that the 
price of the commodities change into which he exchanges his wages. 
The prices exacted by owners of natural resources are embodied in 
these commodities. Therein comes the robbery, if I may use so harsh 
a term, but it certainly is robbery morally if you take something and 
do not render an equivalent. Because of the lack of restraint upon 
the acquiring of these titles there has grown up a new kind of property, 
a dangerous kind of property. It was not contemplated by the makers 
of the Constitution, or those who revised it in 1853. The extent of 
such resources was unknown. Then property was a horse or a cow 
or a house, but it was so clearly property directly connected with a 
man’s labor that any man would be a robber who undertook to take 
from him that property, without proper equivalent. Monopoly in- 
natural resources has taken to itself a privilege. It exercises a taxing 
power. Thus there is enthroned outside of this government a monop- 
oly and a privilege which proceeds to fix its own price upon what it 
calls its property. I suppose it has a clear right so far as it can 
exercise any influence here to prevent the touching of these titles. 
The great trouble in our economic situation is because the purchasing 
power of the producers of wealth is never stable; that something is 
taken from it without full equivalent being rendered. Throughout 
this Commonwealth as well as in other States people have nothing left; 
it takes all they can get to pay the price to live. Once or twice has 
this fact been touched upon in this Convention. The gentleman from 
Somerville (Mr. Underhill), trying to save what to him seemed to be 
an unnecessary expense for the printing of these Convention reports, 
sounded the word that in this Commonwealth there is suffering. 
He tried to draw attention to the condition of.a number of people. 
It seems to me that you might almost hear the men who framed this 
Constitution, whom you have quoted here, ask: “What have you 
produced with the Constitution which we gave to you? What have 
you produced with that Constitution which intended that people 
should own their homes, sit under their own vine and fig tree so that 
no man make them afraid? Have you any less poor in this Common- 
wealth than when we founded it? Have you so far exercised the 
powers of government that the laws you have passed command respect 
by the very fact that they were passed and the people recognized that 
they were passed for their interest? Have you so administered the 
affairs of this Commonwealth that there is no such thing as a class 
feeling to-day in Massachusetts? Are there any people who feel that 
they are not being legislated for and that it is only the corporations 
and the interests that receive attention? Have you so acted?” You 
answer it. I am not going to answer it for you. But whether you 
answer it or not, the conditions are here in this Commonwealth. 

ia al tS 
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This resolution touches the subject. It provides if the exigency shall 
arise in this Commonwealth that ownership of natural resources can 
be dealt with as all affairs ought to be dealt with in the Common- 
wealth, — on the basis of equity. It is going to recognize ownership or 
interests and authorize the Legislature to take that property at what- 
éver cost might be fair. That is something. .To my mind it is more 
important than your sectarian amendment, because it affects all the 
people. If there is a power in this State or a power in this Nation 
that exercises the right to tax the wealth production and to take from 
the wealth producers more than it gives in return then you have got 
to tackle that power exactly as you tackled the slave power, because 
the principle is the same. If any man can take a part of your earnings 
without rendering you an equivalent, he to that extent is your slave- 
holder. You may be free to come and go as you please, but he touches 
every point of your life, your wages or your earnings, whatever they 
may be, and through the power of the law he makes you pay if you 
take any of his goods whatever at the price he sees fit to demand in 
return. It is against public policy, and you never should and you 
never can have given a good title to natural resources, because it is 
selling yourself into slavery. If, for instance, a man may hold an 
absolute title to the coal fields, then he may charge what he pleases 
for coal. If coal is essential for your life and you have sold the title 
to the coal and the title is absolute, then the owner of the coal can 
command you to work at his price for the coal. You cannot escape it. 
That principle of ownership is the principle of the slaveholders’ owner- 
ship. That ownership seeks to control the government. That owner- 
ship is too powerful. The people are feeling it. They are voicing it. 
It is the natural voice that teaches them that it is an injustice. So 
Massachusetts, if it passes this resolution, may be the first to declare 
that no honest title has been gained to these resources. I hope that 
this resolution may pass. 

Mr. Cuapp of Lexington: I think perhaps I ought to say a word 
about this matter as a member of the committee on Public Affairs, 
which has reported it. For all that appears on the calendar, this was 
@ unanimous report of the committee. That, however, was not the 
ease. I do not remember how many men voted in the negative, but 
certainly I did for one. It was understood that on this and certain 
other matters, though reported with no formal dissent, our rights 
should be understood to be preserved. 

Now, my objection, or at least one objection, to adopting this 
resolution is the vagueness and uncertainty of its meaning. For one, 
I am utterly opposed to engrafting any amendment upon our existing 
Constitution where the meaning of what we add is not clear, definite 
and certain. I do not believe that there is any man in this Conven- 
tion who can tell exactly what this proposition means. 

I wish to call the attention of the members of the Convention 
to the fact that another resolution has been recommended by the 
committee which deals with the same subject-matter, though not with 
coal, oil and iron. That subject would hardly need to be dealt with; 
we all know there are not any such minerals in this State. But the 
other resolution does deal with water rights, timber rights and other 
things of that nature. I will ask you to read it; it is resolution No. 
321; or if you will permit me I shall read it myself: 
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The conservation, development and use of agricultural, mineral, forest and water 
resources of the Commonwealth are matters of public interest. The General Court 
may therefore authorize the taking, by purchase or otherwise, of such lands or ease- 
ments or interests therein, including water and mineral rights, and may enact such 
legislation as may be necessary or expedient for securing and promoting the proper 
conservation, development and use thereof. 

Now, I think, sir, that that proposed amendment has some merit and 
would be worthy of your careful consideration. In my opinion it is 
slightly too broad and should be pared down a bit. But the point I 
am making now is that whatever merit there may be in No. 231, 
which the gentleman from Brockton has just discussed, may best be 
taken care of in connection with this proposed amendment, document 
No. 321. 

Mr. Brown: I wanted to know if the gentleman understood me as 
accepting the resolution under discussion as a substitute for mine, — 
that I am satisfied with it? I am speaking for the committee’s report; 
I am satisfied with it. 

Mr. Crapp: I did not quite gather that. I understood the gentle- 
man from Brockton to be arguing in favor of the adoption of resolu- 
tion No. 231, to which I am opposed, — if that is the one that we 
are now considering on the docket. I am trying to make it plain that 
I hope No. 231 will be rejected. 

Mr. Pinttspury of Wellesley: I should like to confer on the com- 
mittee, on this and all future occasions, the great favor which I have 
bestowed upon it and upon the Convention more than once, unknown 
to it, by holding my peace when I felt strongly inclined to say some- 
thing. But, assuming that the resolution before the committee is 
document No. 321, a new draft reported by the committee on Public 
Affairs, as seems to be, the case, there is one feature of it to which the 
attention of the committee ought to be called before it is acted upon. 
Tf the gentlemen have this document No. 321 before them they will 
see that it begins with a declaration in these terms: 

The conservation, development and use of agricultural, mineral, forest and water 
resources of the Commonwealth are matters of public interest. The General Court 
may therefore authorize the taking, by purchase or otherwise, of such lands or ease- 
ments or interests therein. 

In other words, it authorizes the Legislature to take, in the exercise 
of the power of eminent domain, every farm in the Commonwealth 
and every foot of agricultural land, for no declared reason whatever, 
because no declared reason is necessary, but only because in the view 
of the Legislature there is some reason for taking that particular land 
for the purposes of conservation of resources. 

Perhaps I ought to say for the benefit of lay members of the Con- 
vention, although many of them may know as much law as I do, that 
the constitutional principle is that property can be taken by eminent 
domain only for a recognized public use. The effect of this resolution 
would make anything which in the eye of the Legislature appeared to 
be the conservation of natural resources a sufficient public use to war- 
rant the taking, and the power, as I have said, extends to the taking 
of every farm in the Commonwealth. There may be reasons why we 
ought to do that. I have no doubt that a minute will be enough to 
enable the committee to dispose of a trivial question of this character, 
and so I will not make any motion to delay the resolution. But, as I 
said in rising, it ought not to be acted upon, as it appears to me, until 
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the attention of the committee has been called at least to this feature 
of it. 

Mr. Cuapp: I wish to acknowledge my error. I see now I was 
mistaken. And now I should like to say a word in regard to No. 321. 
My objection, as I said when I was on my feet before, is that while 
I think that the resolution has some merit, it is too vague. So far as 
it relates to water-powers and forests I am in its favor. I have long 
believed that our Constitution and laws should be in such shape that 
it would be competent for the Legislature to regulate the cutting of 
trees in our forests, to the end that we might conserve our resources 
in the shape of timber, and in the shape of water rights, which are 
dependent in a great measure upon the due protection of the forests. 
But I agree with the delegate from Wellesley (Mr. Pillsbury) that 
this resolution is altogether too broad. I voted in the committee to 
strike out the phrase “agricultural resources.” While I am willing 
that the substance of this resolution should be recommended to the 
Convention, I am opposed to the recommendation of it in its present 
form. 

Mr. Cxiarx of Brockton: I rise to make this inquiry relative to Nos. 
320 and 821. What I wish to know is if No. 321 is broad enough in its 
scope to include the provision in No. 320, last line, which provides that 
the Legislature may authorize the construction of homes for citizens. 
_-Mr. Ciarp: Obviously not. I move as an amendment to this reso- 
lution that the word “agricultural” appearing in the first line be 
stricken out. 

Mr. Ciark: I am somewhat interested in this subject-matter as 
involved in these two resolutions, and especially in that provision of 
the first resolution that relates to the providing of homes for citizens. 
I think it is a well recognized fact that the home is the unit, the most 
important unit, of our civilization, and that the home is the most 
important factor underlying our institutions and the best guarantee we 
have for the perpetuation of our democracy in America. 

At the present time the tendency is for the people to concentrate to 
such an extent that there is congestion in our cities in the great centers 
of our community. And it is detrimental, in the opinion of social 
workers and all those interested in humanity, to the best interests, 
social and moral, of these communities and of this State at large. 
I am pleased to note, Mr. Chairman, that the development in our 
cities and in our larger towns of the policy of establishing school gar- 
dens is working beneficially and I believe it is destined to work an 
important change in our social, in our agricultural and in our domestic 
affairs. In the city of Brockton we have over 3,000 school gardens and 
the boys and girls who a few years ago were restless and uneasy during 
the summer months, the time of the long vacation, now find employ- 
ment that is useful to them and to their families. It is beneficial to 
them in various ways. ‘There is less mischief, there is less juvenile 
crime, there is a better standard of morals and of social culture among 
the young people already beginning to manifest itself. I look upon it 
as an important matter in connection with our public educational 
systems and I hope it will be extended and the tendency will be for 
these boys, when they grow to manhood, when they marry, when they 
have families, to desire to get out on the line of one of our street rail- 
ways which are forming such a network all over this Commonwealth 
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and have a little piece of land, an eighth or a quarter of an acre or 
perchance an acre, and cultivate that land. In one corner of the rear 
there will be a little garden plot; in the other corner there will be a 
poultry house and yard. Around the house there will be a flower 
garden in which the ‘wife and the children will be interested. At night 
when the father comes home, instead of immediately after he has taken 
his evening meal, his supper, finding his way into the heart of the city 
or the village and finding his way into some place that is objectionable 
because of its effect on the morals and the social nature of the man, 
he will go into the garden, he will go to his poultry house, he will 
develop those better qualities of fatherhood and those qualities that 
pertain to the highest type of a husband. It will inure to a better 
condition in our entire Commonwealth. 

I hope, Mr. Chairman, because of these reasons and various others 
that I might enumerate, which have come to my mind as I have 
studied this matter in the last few years, that this resolution 320 will 
be passed and that it will authorize the Legislatures which will sit in 
this chamber in future years, if in their judgment and wisdom they 
shall deem it best, to pass legislation along the lines proposed there. 

Mr. Apams of Quincy: May I be permitted to ask my friend the 
Attorney-General (Mr. Pillsbury) who has just spoken, a question? I 
am not certain that I apprehended his meaning, but I should like to 
ask him whether his objection to this resolution was because in his 
opinion this resolution takes away from the courts the power of declar- 
ing what is a public use and gives it to the Legislature, or whether it 
was not. 

Mr. Prutspury: The question of my distinguished friend from 
Quincy was addressed in terms to the Attorney-General, and while 
there is a gentleman in the west wing who probably would object to 
hearing me so designated, I assume that my friend from Quincy meant 
to address the question to me. Am I right? 

Mr. Apams: You are right. 
Mr. Prnispury: That is not my principal objection. In my opinion, 

the terms of this resolution make the conservation of natural re- 
sources, or anything which the Legislature is disposed to regard as 
the conservation of natural resources, a new public use sufficient to 
authorize the exercise of the power of eminent domain to take any or 
all of these things described in the resolution. That appears to be its 
effect, and the question in my mind is whether, in this view, it ought 
to extend to all agricultural lands. 

Mr. Apams: May I ask further whether that objection is one which 
goes to the basis of all these questions of the extension of taking for 
public use? That is to say, he defines, as I suppose correctly, the 
power of the Legislature at present to authorize any taking under 
eminent domain subject to the approval of the court. Now I want to 
ask him whether his objection goes to the root of the matter, — 
whether he objects to any interference with the power of the courts 
to limit the takings of the Legislature? 

Mr. Pruuspury: I will try to make my answer short and clear. 
That is not the ground of my objection, and the resolution may not 
present that question. My only criticism is that it appears to me, at 
a moment’s notice and without time to seriously consider it, to go too 
far in putting into the hands of the Legislature the power to take 
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under color of the conservation of natural resources any and every 
man’s farm, for of course it extends to that. And if the gentleman 
from Lexington (Mr. Clapp) had not moved to strike out the word 
“ agricultural”, I was intending to do so. In other respects it appears 
to me to have merit. I am inclined to favor it as extending the power 
of taking by eminent domain for the conservation of mineral, forest 
and water resources. 

Mr. Butier of Brockton: As the only farmer on the committee on 
Public Affairs and the member who worked the hardest to have this 
‘word “agricultural’’ inserted in the measure, I want to explain to this 
body why I saw fit to have it inserted. It was not the purpose of that 
committee to take from anyone in the Commonwealth a farm that 
to-day is of any use to him. It was the purpose of that committee to 
give the Legislature the right to take land that to-day has no value in 
this Commonwealth and is of no use to our citizens. For example, I 
will say to you, the Hockamock swamp that lies between Brockton 
and Taunton, when that can be ditched so that the water can be 
drained from it there will be thousands of acres of land that will 
produce as good crops as any of the land in the Mississippi valley. 
There is land in Marshfield that to-day, if it were properly cared for, 
would show the same results, and you have the same kind,of land 
on the North Shore, and that is the reason why the word “agricul- 
tural’? was put in. It was not to take from any rich man his farm, it 
was not to convert any big estate for the use of the Commonwealth, 
but it was to take land that to-day is worth but very little and make it 
of great agricultural value. [Applause.] 

Mr. Apams: I wish to thank the gentleman who spoke next before 
the last (Mr. Pillsbury) for his definition of what he thinks there is in 
this resolution, and I am extremely glad that the question has been 
brought before this Convention, because it seems to me one of the 
most important questions which can arise. We are living now in a 
period of great and rapid and violent change, and it is very essential 
that we should consider carefully whether it is desirable for us to permit 
this State to be hampered in those takings which the Legislature 
deem for the public safety because some property owner or other has 
a right to appeal to the judgment of the court. It is the old question 
which arises, has arisen from the beginning of this government and 
apparently is increasing in importance every day, whether the interests 
of an individual shall be allowed to stand in the way of your law- 
making, at the cost of public safety or of public welfare. It is, in other 
words, substituting the decision of a bench of gentlemen for the decision 
of the representatives of the people as to what is reasonable. Now, 
before the decision is taken by the Convention on that subject, — the 
definite decision, — I hope that this committee will pause and consider | 
the momentous character of this question. Is or is not this country, 
in the crisis in which it now stands, willing to put into the hands of a 
bench of gentlemen the power of saying what is or is not a reasonable 
measure of public defence or a reasonable measure for promoting the 
public welfare? “I do not think that it is a question which can be 
decided in a moment; it is a question which deserves the most careful 
consideration and the most thorough debate. 

Mr. Crapp: A man who has been for some years engineer of the 
State Board of Agriculture, and who is now a delegate to this Conven- 

- 

, 



DDD PUBLIC INTEREST IN NATURAL RESOURCES. 

tion (Mr. Wheeler of Concord) has just brought to my attention some- 
thing which I think deserves consideration. He says, while he agrees 
with me that the term “agricultural resources’”’ is too broad to appear 
in this amendment, yet there is a real need in this State to-day of 
some constitutional and legal authority whereby the private owners of 
flats or low lands may be obliged, compelled, to unite in a codperative 
scheme for their development. I think, therefore, that it would be well 
at this stage to have this amendment, the whole proposition, laid upon 
the table. Let us do this, to the end that, as the delegate from Quincy 
(Mr. Adams) suggests, we may give the subject more thorough and 
careful consideration; and to the end especially that the suggestion 
which has come to me from the engineer of the State Board of Agricul- 
ture may be considered. I move you, therefore, that the whole 
resolution, with the pending amendment, be laid upon the table. 

The Chair declared that the motion to lay on the table was not in order and, 
subsequently, Mr. Clapp moved that the Committee of the Whole recommend 
to the Convention that the report be recommitted to the committee on Public 
Affairs. 

Mr. Charbonneau of Lowell moved that the resolution (No. 321) be amended 
by inserting after the word “taking”, in line 6, the words “‘, by such public body 
as it may designate,’ 

Mr. Pituspury: I have no objection whatever to the last motion 
of the gentleman from Lexington (Mr. Clapp) to report that the 
matter ought to be recommitted, but I venture to believe that there is 
a short and easy way of accomplishing what I now think the commit- 
i would be disposed to do in view of what has been said, and that is 
by inserting in line three, before the word “agricultural”, — leaving 
that instead of striking it out, — the word “undeveloped”, so that it 
will be confined to a power to take “undeveloped agricultural” re- 
sources, which I am now given to understand is what the committee 
have in view. For the purpose of taking the sense of the committee 
upon that question I will move that amendment. And in respect of 
the amendment proposed by the gentleman from Lowell (Mr. Char- 
bonneau), Mr. Chairman, that is in the resolution anyway. The power 
of eminent domain may be exercised by any agency to which the 
Legislature sees fit to delegate it. 

Mr. Brown: This seems to be Brockton day. I was waiting to hear 
a farmer get on this floor. I am against the motion to add the word 
“undeveloped.” The chairman of the committee that reported the 
resolution is Delegate Anderson (of Brookline), who yesterday said 
that because he was in court on a matter of National interest he could 
not be here. A man who has held the positions which he has held, 
and who is recognized as he is recognized, would not report the resolu- 
tion if there was any legal objection to it. 

The United States at this very moment is saying that if a man 
belongs to the agricultural army he need not join the fighting army, 
because we need food to feed the fighting army. It has urged the 
farmers to raise crops and to take the chance that possibly they may 
be recompensed. Yet to-day, take it through the State of Maine or 
Massachusetts, you find the farmers are not breaking even. They are 
preyed upon by all of the trusts. We are in perilous times. How long 
before you in Massachusetts will draft men and take farms for the 
purpose of raising food that must be had if the Nation is going to live? 
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Is the Almighty making a Napoleon out of a Kerensky in Russia who 
may take the revolution and guide liberty in its proper channels? 
Or will liberty overflow its banks and carry destruction before it? 
One knows not. 

‘ God moves in a mysterious way, 
His wonders to perform. 

We do not know how the new dispensation is coming, when men are 
to be made wholly free. In this Commonwealth the old natural order 
has been reversed. It was agriculture first, manufactures next and 
commerce last; now it is commerce first, and manufactures next, and 
agriculture last. Everything is weighed in the scale of dollars. You 
weighed your sectarian amendment in the scale of dollars. You told 
how many dollars you had given to educate young men; but you did 
not tell what you made by educating young men. The greatest work 
that Massachusetts or any other State can accomplish is the raising of 
good men and women. Look to it when the draft comes, and see the 
results of the past one or two generations. Look to it when you see 
every other man rejected because he has not got the physique to serve 
in the army. Look to it when you see that the people’s feet are no 
longer on the ground they own, where they ought to be, defending 
their soil; but rather that they have got nothing but a personal right 
to work. 

Do not put that word “undeveloped” in. Why do you continually 
limit the Legislature? What is the matter with the Legislature? It is 
as good as the people. You never can give out any laws better than 
the people are able to receive, and you cannot long give out laws that 
are worse than they want. Why should you put in the word “unde- 
veloped?” Leave the resolution as it is. What great natural resource 
is more worthy of being developed to-day than the resources of agricul- 
ture? If the farm cannot be made attractive, if it cannot raise the 
yeomen on the soil, if every one is to be a distributor, if the farmer, 
the worker, is to carry the unneeded distributor on his back, as he is 
carrying him on his back now, where are we going to land? Let 
agricultural land be taken if it is necessary. Help the farmer, if he 
can be helped. You have gone so far as to recognize the fact that you 
must give him a minimum price. I want my position understood. 
I asked for a broad declaration of no private title in agricultural 
resources. It came before the committee. I advocated it before the 
committee. The committee in its wisdom made its report. It gives to 
the Commonwealth the right at any time to take the property. With 
that I am satisfied. I fail to see why, when a committee has been 
supported unanimously in one case, you should now oppose a unani- 
mous committee report in this case. I ask that this amendment 
“undeveloped” be voted down, that there be no recommitment, that 
the committee’s report be accepted. 

Mr. Montague of Boston moved that the resolution be amended by inserting 
after the word ‘‘agricultural”’, in line 3, the words “land and of”’, so as to read: 
“The conservation, development and use of agricultural land and of mineral, 
forest and water resources’’. 

Mr. Montacur: The amendment that I suggest presupposes the 
addition of the amendment “undeveloped”, which already has been 
submitted, so that if my amendment and that word “undeveloped” 
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should be adopted it would read in this way: “The conservation of 
undeveloped agricultural land and of mineral, water and forest.” My 
idea is this: It seems to me that the word “undeveloped” alone 
applies not only to land but to forests, water rights and minerals. 
We do not need to worry much about the minerals, but it seems to me 
that it might fairly be said with the word “undeveloped” alone that 
the State could not take any interest in water rights which are wholly 
or partially developed, but that it would have to take wholly unde- 
veloped water rights, and those are very scarce in this Common- 
wealth. 

Mr. Chairman, the feature that appeals to me mostly is the one 
mentioned by the gentleman in the fourth division, whose name I do 
not know (Mr. Butler), and that is with reference to the flats, hundreds 
of thousands of acres of which lie along our coast, and which now are 
practically undeveloped. It seems to me the day is coming when here 
in Massachusetts we have got to do the same as they do in Holland, 
which I have seen, where every one of those flats such as we have 
to-day up and down our coast is all diked out and pumped out and is 
producing tremendous crops. We can do it all along our coast. When 
I was in the Legislature people who owned some flats, — I forget just 
where, but it was down the North Shore, — came up here and desired 
to do that very thing privately; but they could not do it, because one 
man, who owned about six acres right in the middle of the tract, sat 
back and-would not do a thing. He would neither fish nor cut bait. 
They could not do a single thing in developing those flats because that 
man would not do anything or allow others to do anything even at 
their own expense. It seems to me that, considering the way that 
prices of foods are going up, within 25 years we have got to utilize 
every foot of available land in this Commonwealth in which there is 
any fertility, and there is fertility in all these flats, all that I know 
anything about. After they have been diked out and two or three 
years have gone by, so that they have got dry, they will be the most 
fertile lands in this Commonwealth. 

I believe there is something in the forest line, and also in the water 
rights, and I would not like it restricted to the purely undeveloped 
forests or water rights, because who can say what water rights or what 
forests are wholly undeveloped? They are all developed to some ex- 
tent. And so I would say “undeveloped agricultural lands,” and then 
leave the minerals and the water and the forests just as they are in the 
bill, developed or undeveloped. If they need improvement, improve 
them. 

Mr. Bauer of Lynn: I earnestly hope that none of the amendments 
to this resolution will be considered by this Convention. I believe 
that the word “undeveloped” was purposely put in there in an un- 
friendly spirit to the resolution. It means a great deal to this Com- 
monwealth whether or not in the future we shall have the right to own 
and operate the natural resources of this State, and there should be no 
restriction and there should be no protection to vested rights that now 
may be in existence when it conflicts with the rights that are funda- 
mental, those of the people of this Commonwealth. There is no doubt 
about the natural resources of the Commonwealth, when they concern 
all the people, being of such vital interest to them that there should 
be a constitutional provision and it is fundamentally a constitutional 
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matter. I believe, Mr. Chairman, that to put in the word “unde- 
veloped”’ would strangle for all time the development of the Merrimack 
valley, for example, a development for which cities and towns in the 
northern part of this Commonwealth have been earnestly striving 
for years, and some day it will be granted them. There are on that 
river certain water-powers that were given away, certain water-powers 
that belong to the people of this Commonwealth to-day in spite of the 
fact that the Legislature has given them away, and it may be in the 
future that the people of this Commonwealth will want to take over 
those rights for the benefit of the people of a large portion of this 
State, and the Constitution to my mind should permit such an act on 
the part of the Commonwealth. It should not be restricted by the 
word “undeveloped.” That word “undeveloped”, placed where it is, 
covers everything in that resolution, mineral resources and everything 
else, and the legal mind that inserted it there knows very well the 
importance of it and knows very well that it is an unfriendly act to 
this resolution. JI hope, Mr. Chairman, that this Convention will be 
broad enough, will have vision enough to see that the natural resources 
of this State should be conserved for the people of the Commonwealth 
in the Constitution as this resolution permits, without any unfriendly 
amendments. 

Mr. O’Connett of Boston: I hope, Mr. Chairman, that the motion 
of the gentleman from Lexington (Mr. Clapp) will prevail, and that 
this subject will be referred back to the committee for further delibera- 
tion on their part. It is certainly one of the important subjects that 
will come before this Convention, and I trust this Committee of the 
Whole to-day will send it back to the committee on Public Affairs for 
the purpose of getting more light upon it. 

‘In line with that purpose, I want to submit as an amendment, the 
following: To strike out, in lines 3 and 4, the words “agricultural, 
mineral, forest and water’’, and insert in place thereof the words “all 
the natural’’, so that it may read as follows: “The conservation, 
development and use of all the natural resources of the Common- 
wealth are matters of public interest.” 

I think that covers it in a broad way, possibly too broadly; never- 
theless I think it brings it before us concretely in the form that we 
ought to discuss it. If any exceptions are to be introduced to it they 
may be brought in from that proposition. I shall reserve the right to 
discuss'that feature of it later, but I do trust that this will go back to 
the committee for the purpose of having it brought out in such a shape 
that the suspicions of the suggested change by the gentleman from 
Wellesley (Mr. Pillsbury) expressed by the delegate from Lynn (Mr. 
Bauer) may not be possible. 

Mr. Hoxsss: I am not at all hostile to the idea of sending this back 
to the committee if the Convention feels that there is really any great 
difficulty disclosed by the several amendments that have been made. 
To take the last one first, striking out the words “agricultural, 
mineral, forest and water’’, and substituting simply the words “all the 
natural’’, the only other natural resources that I can readily think of 
are the fisheries and game, and the protection of those is already a 
fundamental part of our public policy. I really do not think that the 
amendment will add a great deal. I should like to be convinced if it 
would, because I would not willingly reject any worthy idea, but at 
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present it does not seem to me that the proposal would add a great 
deal to this amendment. 

As to the amendment of the gentleman from Wellesley (Mr. Pills- 
bury), I assure him that I am not one of those who think that they 
know more law than he does, because I know that I do not; but I 
must admit that I could not approve of his amendment, because in the 
place that it is it must necessarily apply to and limit all the succeeding 
words. I think that the result of that has been pretty adequately 
covered by the gentleman from Boston (Mr. Montague) and the 
gentleman from Lynn (Mr. Bauer). If it goes in with the amendment 
offered by the gentleman from Boston of course it would affect only 
agricultural resources, and the question then would naturally arise 
whether undeveloped agricultural resources means merely land in a 
state of nature or is broad enough to include land with a certain 
moderate amount of cultivation. Suppose, for instance, a gentleman 
owns a large tract of land suitable for agriculture and fixes it up for a 
game preserve; that in a way would be developed, since it is developed 
for a certain use. Then the question would arise whether it would 
come within this amendment if it were desired to take it for some 
agricultural purpose. 

As to the necessity of the whole article of amendment, I think per- 
haps enough has been said. The State Board of Agriculture, as I 
understand, claim that such an amendment might be necessary in 
order to provide for proper development of low lying lands. That is a 
thing that would add a great deal to the wealth of this Common- 
wealth, both in respect to taxable wealth and production, and it is a 
thing that the Legislature might well want to do. For that reason I 
should oppose the striking out of the word “agricultural” entirely, as 
the gentleman from Lexington (Mr. Clapp) desires to do, and IJ should, 
I think, oppose the limiting word. There is no real danger, I think, 
in entrusting this power to the State. The Legislature never has 
shown any great inclination to run wild in the matter of taking land 
by eminent domain. It has been complained of, if anything, for being 
a little conservative in its undertakings. So far as the power has been 
given to it I think it has been used well and wisely, and I see no 
reason why it should not be used well and wisely in the future. There 
is no danger, I think, of the State going into the business of agriculture 
on a broad scale, except under the spur of urgent necessity. The great 
difficulty with the farming situation is not the making land available, 
but finding men to work it, and I do not think that we shall go very 
far in the solution of that problem by refining the language of the 
amendments authorizing the taking. 

As to the amendment offered by the gentleman from Lowell (Mr. 
Charbonneau) which limits the authorization of taking to public 
bodies alone, I should question if that was advisable. I think that 
the power may be safely entrusted to the Legislature in the first place, 
and in the second place I think that the power of eminent domain 
might be given under proper restrictions to codperative undertak- 
ings such as the State Board of Agriculture evidently has in mind. 
That would be manifestly impossible if the limiting words suggested 
by the gentleman from Lowell were adopted. If the Committee of 
the Whole is convinced that the committee has not considered the 
matter sufficiently, I think that we might properly report to the 

a 
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Convention that it be referred back to the committee; but if the 
Committee of the Whole is convinced that it is entirely safe, as I think 
it is, to leave the words as they stand, then there would seem to be no 
reason for sending it back. It is a matter for the Convention to judge 
of in the last analysis, and I leave it in their hands with great confi- 
dence. 

Mr. Dresser of Worcester: I hope that this resolution will not be 
adopted, certainly in its present form, or else will be much more care- 
fully written. The first sentence of the resolution, declaring these 
matters to be of public interest, is no news. They always have been of 
public interest in the Commonwealth. Many statutes on our statute- 
books are now based on the fact that agriculture and forestry and 
water are matters of public interest. That sentence adds nothing. 
Almost the earliest acts which were passed by the Colony had to do 
with the development of water resources. My own county of Worces- 
ter has been built up entirely by the development of its streams and its 
reservoirs under the Mill Acts, which were passed on the theory that 
waters were of public interest, and that the conflicting rights of various 
owners along the stream were matters of legislative regulation and 
judicial adjustment. On the faith of that legislation every mill in this 
Commonwealth, every reservoir, has been erected. Rights have been 
acquired under those Mill’ Acts and under that declaration, and this 
approved policy of the State has made the State a prosperous manufac- 
turing community. If this committee and this Convention should go 
further and grant to the Legislature this power of condemnation, every 
mill title and every water title will be shaken. The power of condem- 
nation that is given in this resolution is not controlled, as the power of 
condemnation in the Constitution now is, by the judicial interpretation 
of “public use.” I think the gentleman from Wellesley (Mr. Pillsbury) 
expresses the law as I understand it, or certainly as I understand it as 
drawn in this resolution, that if the Legislature should determine to 
add to a means of what it called conservation or adjustment of rights 
between all the mill owners on a stream, or to regulate the use of 
water at one mill or to condemn it, that that might be a taking of 
property from one mill owner for the benefit of another mill owner 
and be a taking for a private use in fact, and because the Legis- 
lature had so determined it, the taking would not be subject to review 
by the courts. It is, it seems to me, a matter that we ought to look 
at pretty sharply, and in order that the matter may be brought sharply 
to our attention I have proposed the following amendment: 

In line 4, strike out the words ‘‘and water”’; in line 8, strike out the words 
“water and”’, and again in line 4, insert after word ‘‘mineral”’, the word “and”’, 
so as to read: ; 

The conservation, development and use of agricultural, mineral and forest re- 
sources of the Commonwealth are matters of public interest. The General Court may 
therefore authorize the taking, by purchase or otherwise, of such lands or easements 
or interests therein, including mineral rights, and may enact such legislation as may be 
necessary or expedient for securing and promoting the proper conservation, devel- 
opment and use thereof. 

It seems to me, sir, that there is a distinction to be drawn between 
the agricultural question which has been debated here and the water 
questions which I am now raising, and perhaps the others. That dis- 
tinction, it seems to me, ought to be considered more fully than I at 
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least have been able to consider it, and therefore I hope, if it is pos- 
sible, that this resolution with the amendments may be recommitted 
for further inquiry. 

The resolution, with the pending amendments, was recommitted to the com- 
mittee on Public Affairs Wednesday, July 25, 1917. 

The committee reported the following new draft (No. 344), August 8, 1917: 

1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjomed 

ARTICLE OF AMENDMENT. 

The conservation, development and use of agricultural, 
mineral, forest and water resources of the Commonwealth 
are public uses for which the Legislature may take or 
authorize to be taken, by purchase or otherwise, lands or 
easements or interests therein, including water and 
mineral rights, and may enact legislation necessary or ex- 
pedient for securing and promoting the proper conserva- 

10 tion, development, use and control thereof. 

This was the first of the proposed amendments to be debated in the 1918 
session of the Convention, after a motion to postpone its consideration had _ 
been defeated. Debate was begun Thursday, June 13. 

CO CONIOD Or CO 

Mr. Cxiapp of Lexington: This resolution, gentlemen, is of a very 
broad and almost revolutionary nature. If passed, it introduces in 
Massachusetts a new rule of property with respect to agricultural 
lands, water resources and numerous other things mentioned in the 
resolution. Heretofore a man who has owned his farm in the Com- 
monwealth of Massachusetts has had a complete title to it; and so 
long as he owned it, he could cultivate it and make such use of it as 
he saw fit. I do not believe you realize what is the meaning of this 
declaration as it stands in the resolution. It starts off.by saying in 
substance that the taking or the regulating the use of the property 
of the enumerated classes is a public use. Now, when you declare 
a public use with regard to a certain kind of property, or say that 
that property is affected by a public interest, you do something which 
is followed by many and important legal consequences. One of those 
consequences is that that property, and the use of it, becomes subject 
to regulation by the Legislature or by some board created by it. It 
follows, therefore, that under that law, — under that amendment to 
the Constitution, if adopted, — the Legislature, if it saw fit, could 
pass laws regulating the way in which the farmer should use his land, 
prescribing, if you please, the crops which he should raise and the 
order in which he should raise them. The Legislature might say that 
this year he should devote his land to the cultivation of beets or 
carrots, and the next year to the growing of onions, and so on. I do 
not believe, in the first place, that there is any need or exigency re- 
quiring a Constitutional amendment of that scope. In the second 
place, I do not believe that the farmers in this State desire to have 
their holdings of farm lands and their homesteads put into the pos- 
sible control of the Legislature in that way. 

Now, gentlemen, as I have been able to understand the situation after 
giving this subject some study for the last year, there are two possible 
things for, which this Constitutional Convention might well provide. 
One of them relates to agricultural lands; the other one relates to 
water-power, 
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First take the question of land. It has been said here time and time 
again, and it is perfectly true, that there are large areas of low, waste 
and undeveloped land in Massachusetts which might well be brought 
under cultivation and made to increase the food supply of the State, 
but in the present condition of the Constitution and its laws there is 
searcely anything that can be done. We have had for a hundred 

_ years and more upon the statute-books a law under which the several 
owners of land in common may go to the court, with the consent of 
a majority in interest, and have a commission appointed for the pur- 
pose of draining and improving in other limited respects those lands 
sq held in common. I will not discuss the details of the statute, but 
the effect of it is such that nothing can be done unless, in the first 
place, you get a majority in interest as regards the area or value of 
the land to join in the petition to the courts, and that sometimes is a 
hard thing to do. At all events, I am sure that the secretary of the 
State Department of Agriculture would tell you that that substan- 
tially is correct, and that in the experience of the board they find that 
they cannot force the improvement of these low and swampy lands. 
Now, I agree that the Constitution may well be amended in such a 
way that the Legislature may compel the development of such broad 
tracts of waste land as, for example, the Sudbury meadows or other 
waste lands that readily come to the recollection of any one of us. 
I think there is only one way by which that thing can be forced, and 
that would be by authorizing the Legislature to provide by any ap- 
propriate means, such as the creation of a corporation, for the taking, 
—the taking by right of eminent domain, — of those areas ,of land 
upon payment to the owners of just compensation, and then having 
the body or the corporation which takes them given authority to pro- 
ceed with their development and improvement. That is a rough, off- 
hand statement of what the need is as regards the development of agri- 
cultural land. 

I think there is a single need, and so far as I have been able to see 
it, only a single need, with regard to the water-powers of the State. 
I was much impressed by a statement made by the delegate from 
Beverly (Mr. Loring) in some connection last summer, when he said 
that as a fact the water-powers in Massachusetts, on the whole, had 
been developed efficiently in the public interest by -public-spirited men, 
and that there was little, if any, criticism that could be passed upon 
the way in which those developments had been made under the pres- 
ent Constitution. But, gentlemen, with the increasing field that comes 
for the use of electricity for power, and perhaps for heating purposes, 
there is a need, — or may be a need, — of something which perhaps 
cannot be had under the existing limitations of our Constitution. Let 
me explain what that is. You have upon a stream, the Connecticut, 
perhaps, or the Miller’s River, for example, a series of dams already 
built, with the incident water-powers pretty fully developed, and you 
would say offhand that there is not anything further that can be done 
upon those streams; but you find as a rule in those cases that there 
is a vast amount of water in the spring of the year, flood time, coming 
down that stream, going over those dams and running to waste, doing 
nobody any good. Now there is an opportunity in a case of that 
kind, by the construction of a pond or storage reservoirs up the 
stream, to gather up and save that large volume of water which now 



560 PUBLIC INTEREST IN NATURAL RESOURCES. 

goes to waste in the spring and, by regulating the withdrawal of it, 
cause a vastly increased amount of power to be produced on that 
stream, especially during the warm portion of the year. But in order 
to do that it becomes necessary to construct storage dams and reser- 
voirs up the stream. Who is going to pay for it? Obviously, that 
improvement should be paid for by all of the several owners of the 
water-powers who participate in the benefit of it; but it usually hap- 
pens that the fellows down the stream play the part of a dog in the 
manger. They know that if somebody above them goes ahead and 
makes the development they will get the benefit of it. It costs money 
to make these large developments, especially on the scale needed in 
these times, and it looks to be a reasonable proposition that if some 
men of enterprise, having in mind not only their own interests but 
those of the public as well, get together and are willing to raise the 
money to build these upper reservoirs which will so much conserve 
the water-power, they should be encouraged to do that by laws which 
would enable them to make those who share in the benefit with them 
pay their proportionate part of the cost. I do not know just how to 
get at that. Perhaps I am not called upon at the present stage to 
tell how to do it, but I think something like this would be all sufficient 
for that particular purpose, namely: Provide that — 

For developing, extending or conserving the water-powers of this State in the 
public interest the Legislature may authorize the construction and regulate the use 
of dams, storage reservoirs and other like improvements, due compensation to be 
paid for private property taken therefor, and may provide for the assessment of a 
just proportion of the cost of such improvement upon water-powers benefited thereby. 

I throw that out merely as a suggestion in passing. 
Now come back for a moment to the agricultural end of the propo- 

sition. I worked out last year something which seemed to me to cover 
the matter adequately, namely (see No. 346): 

Resolved, That it is expedient to amend the Constitution by the subjoined 

ARTICLE OF AMENDMENT. 

The conservation, development and use for agricultural purposes, of low, swampy, 
waste or otherwise undeveloped land are public uses for which the Legislature may 
take, or authorize to be taken, by purchase or otherwise, lands or easements and 
interests therein. 

To that extent I am willing to stand for a modification of the rule of 
property as it exists in Massachusetts to-day, and I think that is as 
far as we should go at the present time. 

Finally, Mr. President and members, you can see readily from what 
I have said regarding the very broad scope of this main resolution 
now before us, that there must exist differences of opinion as to what 
you should do with the resolution and the different parts of it. I 
think that it will simplify the situation and make it easier to deal 
with the subject if we divide the resolution into parts, and I want to 
conclude the desultory remarks which I am making now by moving in 
substance that the resolution be divided, to the end that the agricultural 
portion of it be treated separately; and if that motion prevails, as 
I hope and believe it will, then I shall move the adoption of this agri- 
cultural resolution which I have just read. Then, having disposed of 
the agricultural portion of it, the Convention will be free to come back 
and deal with the other part of it. Now that is my program; I want 



PUBLIC INTEREST IN NATURAL RESOURCES. 561 

‘ you to help me carry it out. I move that the resolution now under 
discussion, if this motion is in order, be divided so that the part re- 
lating to agriculture shall be treated first and separately. 

The PresipentT: The Chair is of the opinion that the resolution is 
framed in such form that it cannot be divided. The member can 
offer amendments if he desires. 

Mr. Cuarp: Very well. Then I move as an amendment the adop- 
tion of document No. 346. 

Mr. Bauer of Lynn: I have listened with a great deal of amaze- 
ment to the argument advanced by the member from Lexington as to 
why he wanted a change made in this amendment and his document 
substituted for the one now before the Convention. I cannot conceive 
of an intelligent man in these times failing to see that there should be 
no restriction placed on the obtaining possession of our natural re- 
sources on the part of the people of this Commonwealth when they are 
desired for community interests, upon the payment of proper return to 
those who may own them. He mentions marsh land as being the only 
agricultural land that should be returned to the State by eminent 
domain. I wish to call to the gentleman’s attention the many very 
large tracts of land in the western part of this State, in the Berkshire 
district, some of them to the extent of twenty thousand acres, that 
have been bought up by wealthy people, not residents of this State, for 
game preserves and other purposes. They have bought up hundreds of 
smaller farms that were engaged in the occupation of producing food- 
stuffs for our people, and they have wiped out those farms that they 
might have these large estates in the Berkshires and invite their 
friends to them; and the non-productiveness of those tracts has been 
paid for by all the people of the State. The time is coming, Mr. 
President, when every available acre of our agricultural land that can 
raise food-stuffs will have to be taken by the people for that purpose, 
and no man shall conserve any large tract of land so that it may be 
easy for him to shoot game birds or to fish in its streams without 
molestation or interference. The principle that he is trying to combat 
is a principle so broad and so important to the people of this Common- 
wealth that a restriction of it should not be considered for a minute in 
the light of his resolution as an amendment. 

He states further that our water-powers have been developed by 
public-spirited men. Public spirited, indeed! They are all of them, 
every one who has developed a water-power in this State, dollar 
patriots; and he knows it. The Connecticut River has been harnessed; 
navigation has been stopped. The coal for all the people in that great 
valley has been paid for at an advance of two to five dollars a ton, — 
because of what? Because of certain private interests who have taken 
away from the people the right to that river and have harnessed it up 
for the production of power that they may make an enormous profit 
from it. 

The Merrimac Valley has been throttled for fifty years, has been 
held back for all these years, because the Essex Company has grabbed 
that water-power there without the return to the State of a single 
dollar, under a most unusual charter, the only one ever granted by this 
Commonwealth., What has that resulted in? It has resulted in the 
increased price of coal and commodities to many hundreds of thousands 
of people in those communities west and north of Haverhill. They have 
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been paying that advanced price for fifty years in order that a few © 
stockholders may make an enormous profit out of what is a natural 
resource and which should belong to the people of this Commonwealth. 
This ownership should not be denied to them, nor should any of its 
advantages. I believe the time is coming after this war, when our men 
come back from the firing line, when all class and social and financial 
distinctions will be reorganized on an entirely different basis from any- 
thing we ever have known, and we should have our fundamental law 
so liberal and so broad that they in their wisdom in the years to come 
can take advantage for the people of this Commonwealth of every 
natural resource in the Commonwealth that really belongs to them. 
And I hope the men in this Convention will be far-sighted enough to 
see the restricting and narrowing nature of the proposed substitute 
resolution that the gentleman wants adopted, and I hope they will 
oppose it. 

Mr. Butuer of Brockton: While I think that the farming interests of 
the Commonwealth of Massachusetts will be protected with either one 
of these measures, I think document No. 344 would be the better one, * 
but I think that the farming interests will be content if you will pass 
the amendment of the gentleman from Lexington (Mr. Clapp), and 
when it comes to its next reading we will be prepared to show to you 
what advantage it will be for the Commonwealth. 

Mr. Brown of Brockton: The question is on substitution. To 
substitute the resolution of the gentleman from Lexington (Mr. Clapp) 
is to narrow the whole subject to conservation of waste lands. If you 
vote for substitution and the motion prevails, then we talk about 
nothing but waste lands. If the substitute is rejected, the question 
then is broadly on conservation of natural resources. In its broad 
form no question of more importance is before this Convention. It 
occupied much time during our previous session. If I had been arguing 
for delay to-day I should have urged that Mr. Anderson (of Brook- 
line), the chairman of the committee, ought to be heard. 

I want the attention of the attorneys. I want to ask them this 
question: To whom did the natural resources of this Commonwealth 
originally belong? Did they belong to all the people or to a part of 
the people? Is it true fundamentally that a man is born free and has 
no right to sell himself into slavery? Do you believe that? Well, if 
you believe that, then how can you in any way indorse legislation that 
has put into the hands of a few the natural resources by which they 
might enslave the many? Slavery does not consist merely in wearing 
chains. Any man who is in debt is in slavery. If he has bound himself 
to pay this debt, that bond is voluntary. But society has no moral 
right to authorize a few men to put you in debt; and society, either 
knowing it, or not knowing it, unquestionably has given some men that 
right by giving them the control of natural resources. How the evil 
shall be remedied is the great question to solve. 

This legislation that has placed natural resources in the hands of 
private parties was passed when the people were not looking. On 
what plea did they get their titles from the Legislatures? It was on 
the plea of public convenience and necessity. That is the phraseology, 
— public necessity and convenience require that certain people should 
be made a corporation, —for what? Why, for the public convenience 
and necessity and not for private profit. On this plea they are 
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handling our natural resources to-day. Therefore if the people feel 
that they can do better to take over these resources instead of allow- 
ing them to remain in private hands, why they should have the 
opportunity, and then reward the private owners as they should be re- 
warded. I claim that there is no natural resource of this country that 
can be held morally as private property except it is held as a trust to 
be administered for the common welfare, the holders of the title to be 
remunerated for any efforts they have made in developing the re- 
source; but otherwise it is for the interest of all the people. Had that 
been in the grant we should not be in the confusion that we are to-day 
in regard to these natural resources. 

This resolution declares that certain resources may be conserved, 
Why does my friend from Lexington object to agricultural land being 
taken by the great people for their necessities? Is the land greater 
than the man who walks on it? If we may take the farmer from the 
land for the army, may we not take also the land to support the army 
into which he has gone? Who knows how long it may be before this 
whole Commonwealth must be reorganized on a fighting basis? 
Already our Constitution principles are swept aside. Necessities do 
not know principles; therefore our principles, National as well as 
State, are set aside temporarily because a great danger threatens the 
foundation, and if the foundation is undermined the whole structure 
will fall. Shall we provide that the people may say that natural re- 
sources, whatever they are, may be conserved by the people for their 
own use, or shall we lock the door and say: ‘No, whatever title a 
private owner has got to-day he may hold?”” What would bé the 
future of some of your Massachusetts cities if they owned the water- 
power on their borders? They could develop it and give the cheapest 
facilities for manufacturing that could be offered anywhere in the 
country. When you have cheap facilities you invite capital, you 
invite settlement, you make possible the development of the largest 
possible city in the Commonwealth. But many of them to-day find 
themselves throttled because some private individual was the first to 
see how the water-power might be developed. Do not narrow this 
subject down by the substitute of the gentleman from Lexington. 
There ought to be no debate on waste land. Of course everybody here 
would be’ willing to have waste and swampy lands reclaimed. Of 
course you would. We ought not to waste a great deal of time in re- 
jecting the substitute. But this great measure that is before you is 
not harmless to some individuals. I would not be unfair to corpora- 
tions, but they have no vested rights. Some think they have and there 
is the possibility of trouble. It was the claim of vested rights by the 
slaveholders that made trouble in this country, and if a claim of 
vested rights is raised again it will raise trouble again. Cannot we 
harmonize and bring these titles of ownership of our natural resources 
into accord with our institutions? You bring them into harmony 
when you permit public ownership if they do not properly fulfil their 
functions in the public interest. 

I hope, sir, that the motion to substitute will not prevail; that the 
original resolution when it comes to pass will not be amended. In the 
former session we made suggestions and the committee modified and 
kept modifying their original draft and they have made a resolution 
that should be acceptable to the Convention. . 
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Mr. Crarp: I am not seeking, gentlemen, to make my draft which 
relates to agriculture cover the whole field of the resolution. Perhaps 
it would, in the form in which my motion now stands. I do not want 
to cut off your opportunity to treat in some proper and fair way the 
question of conserving the water resources, and therefore, Mr. Presi- 
dent, perhaps it will be proper for me to ask the leave of the Conven- 
tion to change the form of my motion, which now is that document 
No. 346 be substituted for the entire resolution, and make this motion: 
I move to amend the main resolution by striking out the word “agri- 
cultural’’, in the third line, and by adding as a separate paragraph 
document No. 346. Then if you adopt that amendment you will prac- 
tically have your agriculture and your water business upon a separate 
basis, as I think they should be, and the resolution will be in form 
where, if you please, you may amend the paragraph of it which deals 
with water resources. I hope I may have the privilege of making that 
change in my motion. 

The Presipent: The Chair understands the member to move to 
strike out the word “agricultural’’, and to add at the end of the pro- 
posed amendment another paragraph reading as follows: 

The conservation, development and use for agricultural purposes, of low, swampy, 
waste or otherwise undeveloped lands are public uses for which the Legislature may 
take, or authorize to be taken, by purchase or otherwise, lands or easements and 
interests therein. 

Mr. Hoxsss of Worcester: Owing to the absence, on affairs of the 
Nation, of the member of the Convention who is in charge of this 
matter (Mr. Anderson of Brookline), it devolves upon some other 
member of the committee to say a word or two as to the intentions of 
the committee in framing this resolution. The gentleman from Lexing- 
ton has described this resolution as revolutionary. Of course, in times 
like this a mere word like “revolutionary”? means very little, because 
we have matters upon us so much more important and far-reaching 
than a revolution that a touch of the red banner does not scare us as 
much as it used to. We live at present in times when a man’s right to 
his life, liberty and also to his property is being subjected to great 
and important modifications. ‘Nowadays we cannot regard anybody’s 
right to his own property in so absolute a manner as sometimes has 
been the case. In these days, when every man’s effort is needed in 
order to produce the food and the bare requirements for existence that 
the people of the Commonwealth require, no one ought to urge the 
-sacred right of a person to develop and use his land as he pleases. If 
he is not using his land, if he is permitting to lie waste his land that is 
capable of producing crops in this time when every inch of land that 
can be cultivated ought to be bearing its crop, is the Convention pre- 
pared to say that his right of property and his right to let that land 
lie idle is a right that the community at large ought to respect? I do 
not think that it is. As a matter of fact, the community ought to 
have a right to protect itself in such emergencies, and if anybody sees 
fit to assert a right to let lie’idle property of such a nature that it 
otherwise might feed the community, it is a proper part of the State’s 
functions to see that that land does produce; and a right of property 
to let it lie idle is not a right that the State is bound to respect. If 
that is revolutionary, let anybody who wants to make the most of it. 
I do not think it is. I think it is a fair statement of the right of the 
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community to protect itself, a right that is superior to all personal or 
property rights. 

That bears upon one side of what the gentleman from Lexington 
said, that is, as to whether we ought to set up a right in the Legisla- 
ture to step in and say what sort of crops land should be made to bear 
and what sort of use one should put his land to. Ordinarily, of course, 
that is not a function which the State would or could properly exercise. 
The Legislature, singular as it may seem, is not omniscient and ordi- 
narily cannot exercise as efficient control over private land as the 
owner himself. In ordinary times the familiar doctrine of supply and 
demand is entirely sufficient to take care of making the land produce 
that which the community really wants. It is in extraordinary times 
like the present that a power of this sort would be useful, when the 
laws of supply and demand in a way are shelved by the more im- 
portant laws of necessity. 

The gentleman from Lexington has mapped out pretty -well two 
propositions, — that this resolution covers at least two principles which 
are of considerable merit. One of them is the development of low- 
lying, swampy lands, and incidentally the irrigation of dry lands. The 
other is as to the conservation and the development of water-power. 
He admits, I think, the importance of those two things. 

The question has been put with regard to water-power as to whether 
this is not now a public use, and if so, what is the need of a Constitu- 
tional amendment? The answer to that is very simple. If it were a 
public use there would be no need of this amendment. There is a 
question as to whether it does come under the definition of public use 
as adopted heretofore by the courts. If I recall aright, in the earliest 
Mill Acts, an attempt was made to justify them on the ground that 
the public interest was promoted by the development of water-power 
and the building up of the industrial life of the community. That 
notion, however, was discarded and an attempt made to justify the 
Mill Acts on the ground that they were an exercise of the police 
power, so called, discarding the idéa that it was a proper exercise of 
eminent domain to take private property for the purpose of develop- 
ing water-power. I think that was carried to the Supreme Court of 
the United States and received accepfance there. 

Mr. Brown of Brockton: If you please, I should like to know on 
what ground the Mill Acts were sustained finally, —on the ground 
of the police power or the public interest? 

Mr. Hosss: I believe, —I am not competent at the present mo- 
ment to discuss the decisions in detail, but I believe, — that the ac- 
cepted theory at one time was that it was on the ground that the Mill 
Acts were an exercise of the police power, although I believe one late 
decision went to the extent of saying that while the Mill Acts were 
difficult to justify in theory, in practice they had been carried on so 
long that they had become a part of the law of the Commonwealth. 

The development of water-power is becoming a much more im- 
portant one at this time on account of the development of bydro- 
electric power as an important source both of power and of light for 
our communities. Water-powers which were of rather minor con- 
sideration heretofore have become, in view of modern inventions and 
discoveries, of considerable real advantage. Even our municipalities 
have taken into serious consideration the question of developing the 
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overflow from their reservoirs which heretofore has been allowed to 
run to waste. In this very year we passed legislation to authorize the 
city of Springfield to develop the overflow from its water system and 
to use the current thus developed. The metropolitan water system 
for some time has developed and sold the water-power from the over- 
flow from its reservoirs, and all up and down our streams where de- 
velopments have been made there is opportunity to effect a saving 
in this way. Our streams, of course, have been developed as water- 
powers from very early times. A large part of the law regarding water 
rights has been worked out in the Commonwealth of Massachusetts, 
because in this Commonwealth water rights very early became of 
importance. Owing to the lack of coal and the ease with which these 
water-powers could be turned to account, water-powers became of 
importance somewhat earlier, perhaps, than they did elsewhere, and 
all of our water-powers to a large extent are developed. There is an 
opportunity for large future development. The Commission on Water- 
ways and Public Lands, in a very elaborate report to the Legislature, 
listed the streams of the Commonwealth and the undeveloped water- 
power upon them. I cannot recall the figures. If this matter goes 
to a further stage I shall hope to have some of them. It is sufficient 
to say that they regard the possibility of a large increase in the water- 
power .of the Commonwealth by the establishment of some sort of 
legislative authority to develop and promote those water-powers as a 
“matter of distinct possibility, running into the tens of thousands of 
horse-power, — I am told that it is about two hundred thousand horse- 
power, — undeveloped in the streams of the Commonwealth. There- 
fore there is an important actual resource of the State involved in 
this proposition relating to conservation. 

The constitutional amendment will not do it all, of course. But 
we were considering, at the last session of the Legislature, a measure 
advocated by the Commission on Waterways and Public Lands; and 
the cry of all of the attorneys who attended in opposition, and I think 
a very well justified ery, — there are some of the attorneys sitting in © 
this chamber, so I am sure that what I say must be said carefully, — 
the cry of all of them was that the legislation undoubtedly was un- 
constitutional, and on looking it over I was inclined to think they 
were right. In the first place, there was a question as to the power 
of the Legislature to impose a betterment tax for the purpose of 
meeting the cost of the improvements and assessing it on- those who 
benefited by it. In the second place, of course, there was the question 
as to whether the purpose of developing water-power is a public use. 
One of the attorneys for one of the water-powers concerned, — and 
in this he met with no enthusiasm from his brothers at the bar who 
were there in attendance, — stated that in his opinion the most 

_ efficacious way of enabling proper legislation to be drafted was the 
adoption of an amendment to the Constitution declaring the develop- 
ment and conservation of water-power to be a public use, and I think 
that he is right. The matter trenches so closely upon private use that 
it is questionable if the ccurts would regard a proposition for the use 
of the power of eminent domain for the conservation and development 
of water-power other than for strictly public uses as a public use. 
Of course if the water was to be used for drinking purposes, that would 
be a public use. If it was to be used purely for public lighting pur- 
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poses, that also would be undoubtedly a public use. But where the 
conservation is for the purpose of developing power for a multitude 
of uses, —for manufacturing, for milling, for any one of the various 
purposes for which water-power can be used, — then it becomes a ques- 
tion as to whether that development is for a public use or for a private 
use, and it is for those purposes that the Constitutional amendment 
which the committee have drafted would be of importance. It seems 
to me that it is a desirable thing to broaden out the Constitution 
to such an extent that in this day particularly, when we are hard 
put to it to get sufficient fuel to keep our factories running, when we 
are hard put to it to get enough coal to keep our lighting plants run- 
ning, that the Commonwealth be given ample power to develop its 
water-powers to the fullest extent. Of course the larger aspects of 
conservation cannot come through the State; the largest water-powers 
undeveloped that run through the State must be conserved, if at all, 
outside of the bounds of this Commonwealth. 

Continuing after the recess Mr. Hobbs said: 

I regret very much that owing to proximity to the closing hour I 
was compelled to divide my speech. I am not going to repeat at any 
length what I said this morning, except to summarize it briefly thus: 
That the reason for this amendment, the reason for declaring that the 
conservation, development and use of certain natural resources are 
public uses, is a reason that develops from the necessity of events; 
that in our economic progress we have reached a condition whereby 
the conservation, development and use to the fullest extent of all our 
natural resources is one involving the highest good of the community; 
and therefore in the light of self-preservation the community ought to 
consider them public uses, and to devote its collective functions, its 
powers of government, toward the conservation, development and use 
of them. 

The gentleman from Lexington (Mr. Clapp) has offered a substitute 
resolution which differs from the one before us in scope. I think that 
he admits, if I understand him rightly, that in certain respects these 
may be considered of such public importance that further powers 
should be given to the Legislature to accomplish them. The difference 
between us is therefore one of degree. 

I think the difference rests on a somewhat fundamental concept of 
property rights. There is a disposition, — there long has been a dis- 
position, — in constitutional thought in this country to look upon 
property rights as rights which are above the Constitution, and as 
rights which are natural in their nature, which have a certain sanctity 
about them, and which even Constitutions cannot assail successfully, 
which the State has no right in fact to deal with. The more modern 
conception of property rights is, I think, that they are rights which are 
recognized by the State as an essential of community existence. That 
is, we recognize rights of life, liberty and property, because without 
them we cannot very well have a State. 

It is not possible, as humanity is constituted, for us to put our 
property into a common fund and expect a satisfactory result to 
emerge therefrom. We act together for certain purposes. We de- 
duct certain portions of our property in the form of taxes, put them 
into a common treasury, and devote them to a common purpose, 
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But in the main we cannot deal with our property that way, for the 
reason that what is everybody’s property is nobody’s property, and 
that the same incentive which leads a man to work to improve his 
own property for his own profit is absent when it comes to working 
with the community property for the common good. It is a very 
common fact, I think it is known to us all, that our fellow-citizens 
in their State activities frequently do not exhibit the same thrift and 
care that are exhibited by individuals in their own private affairs; 
and this is true, unfortunately, of many men of affairs who have come 
into the Legislature, who, when dealing with the public property and 
the public interests, manifest a carelessness that they never exhibit in 
their own business. 

The right of property, however, is not one about which there is 
anything sacred. It must yield of necessity to the common interest; 
and personally, so far as I am concerned, when property rights stand 
in the way of the common interest it is so much the worse for the 
property rights; and in my legislative career, at least, I never have 
gained any rating as a radical at that. The difficulty with all of the 
water conservation legislation that we have dealt with, and the diffi- 
culty with the proposition, as I take it, from the standpoint of the 
gentleman from Lexington that we have before us, is this: That it 
may give the Legislature power to dispossess the owners of property 
rights and damage such rights as they have. 

Now, what he wants to do in the case of agricultural resources is 
to hold us down to the simple proposition of drainage and irrigation, 
if I mistake not his idea. If I recall rightly the proposition that he 
advocated, but which I think he did not move as an amendment, 
relative to the form which this amendment should take relative to 
water rights, it was that it should be confined merely to two propo- 
sitions, — the building of storage dams and reservoirs, and the assess- 
ment of betterments on those who are benefited by those schemes. 

Now, taking up the subject of water rights at large, I want to point 
out this, — that the Commission on Waterways and Public Lands in 
their very thorough study of the subject point out two things: First, 
that the creation of new storage facilities is only part of the problem; 
second, that the assessment of betterments is only part of the problem. 

, There is a field in between there where perhaps the greatest saving 
in this matter may be made, that is not touched by either of those 
things. Take, for instance, an owner of water rights along a river 
who is developing them, but is developing them only to a part of 
their possibility. So much as he has not developed goes to waste. 
The water runs down the river; the power never is developed, and | 
the community. loses that which otherwise it might have. Also, the 
man who operates his plant for only part of the twenty-four hours 
when he might operate it all the twenty-four hours, — during the hours 
that he lets it lie idle the water runs down the river over the dam, 
and there is so much waste or loss to the community. Take also 
the case of a man who is using his property in a wasteful manner 
and letting the water that otherwise he might use for power go to 
waste. In all of those cases there is an economi¢ loss to the com- 
munity which it is highly desirable should not occur. The loss is not 
to the man alone but to the community at large. It is for that 
reason I think such a proposition should be somewhat broader than 
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the somewhat restricted form in which the gentleman from Lexington 
would have it. It is for that reason that I would urge the amend- 
ment as it stands rather than in the form in which he has put it, 
or which he has moved as an amendment. 

There is a certain fear in this Convention which sometimes is mani- 
fested, either tacitly or openly, that the General Court, having been 
granted power, ample power, might run wild and do all sorts of things 
with vested interests. That is very unlikely to be the case. At the 
last session of this Convention we passed a constitutional amendment 
for submission to the people which gave the cities and towns, under 
certain restrictions, the power :to provide in times of emergency shel- 
ter for their inhabitants. The proposition was brought up to the 
General Court that in time of emergency cities or towns might build 
homes for their inhabitants. The General Court in its wisdom threw 
that proposition out of the window without very much delay; and 
it is worth while to say, in view of some things that have been said 
about the branch of the General Court of which I happen to be a 
member, that the funeral on that occasion took place, not in the 
“ oraveyard of legislation,’ but in the supposedly popular lower branch. 
My experience, running over some nine years in the General Court, 
has been that private interests in the hands of the General Court 
have been pretty safe; that the General Court in that time never 
has entertained legislation that was at all confiscatery in its nature, 
and never has failed to observe a measure of fairness and justice in 
dealing with all property interests that have come before it. Its 
action in those respects has been the reverse of revolutionary and I 
have no expectation that it would be otherwise. The great safeguard 
of property interests in this Commonwealth is not the Constitution 
of the Commonwealth, important though that be; is not the courts, 
which are supposed to safeguard constitutional rights, and is not the 
General Court. It is the public sentiment in the community; and 
public sentiment, so far as I am able to be a judge of it, would be 
very much opposed to any action which unjustly deprived a man of 
the fruit of his labor or deprived him of the property which he was 
properly and justly employing. 

The safeguard of property in this Commonwealth is beyond any 
of the written Constitution that is supposed to protect it. It rests 
in the, public sentiment, and in that public sentiment, in the absence 
of a great change, it is entirely safe. I do not think that if this 
amendment goes through the course of legislation would be markedly 
changed. We already have had a number of propositions in the 
General Court looking to the conservation of water resources, either 
along one stream or along several streams. They always have met 
with the difficulty, which has seemed very great, of dodging around 
the Constitution. Results which a very general sentiment deemed to 
be desirable, — the saving of power, and the application of it to pur- 
poses of public and of private use, if you like, — were defeated be- 
cause of the difficulty of framing such legislation in constitutional 
form. 

It seems to me that it is desirable, if you wish to accomplish good, 
to leave this matter in the hands of the General Court in such way 
that they can deal with the proposition broadly and without straining 
themselves too much to dodge around the angles. It is for that 
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reason that I would urge the proposition in the simple form in which 
the committee gave it rather than in the more detailed form by which 
the gentleman from Lexington would seek to prevent the Legislature 
from acting as it probably never would act. 

I therefore hope that the amendment offered by the gentleman from 
Lexington will not prevail, and that the resolution as drafted by the 
committee will be ordered to a second reading. 

Mr. Apams of Quincy: I trust that this recommendation of the com- 
mittee will be adopted. It seems to me to be on the whole one of the 
most important questions which can come before this Convention. It 
brings us directly up against the fundamental question which blocks 
all hope of a consistent improvement in our administration in this 
country; that is to say, against the interference of the judiciary. 
The whole question here lies upon a so-called protection to private 
property. Now, there is a great confusion of opinion, as it appears to 
me, on this whole question. It long has been the law of this country 
that there is no such thing as private property; that is to say, there 
is no such thing which is protected by law as a man’s own. Every- 
thing that we have belongs to the public if the public has need of ‘it, 
The only question is whether or not the public has need, so that it is a 
public purpose for which that property is used. It is not so very long 
since in the common law it was accepted doctrine that the property of 
the individual was at the mercy of the community without compensa- 
tion if it were taken. 
Now, you come down to the basis of this thing, and in primitive 

communities property is considered to be a man’s own, and that the 
public has no right to it. It cannot touch it in any way; to touch it 
is a sin. But no community can survive in a high state of civilization 
where the public does not have the absolute right to take over a man’s 
property if that property is needed by the public. That is the law of 
eminent domain. The only question is when the exigency arises, and 
our system is to leave that to the courts to determine. In every other 
civilized community in the world, I believe without exception, it is 
held, always held, that the exigency is determined by the people; that 
is to say, by whatever corresponds to what we should call the Legislature. 

We are up against that question, and we have got to determine it; 
we have got to decide it one way or the other. You have got to 
lodge your supreme power in your people or in your courts. It has got 
to be somewhere, and it is a mere question of whether or not you are 
going to prefer the private interests to the public welfare. That is all 
there is in it. The courts have acted as the defender of the private 
interest. That is, from the beginning of our government, National and 
State, I think that I may say in a general way that is so, and in every 
country in the world it has been so. It has been so in England, so far 
as the English courts could act. The English, for their good fortune, 
never have allowed their courts to assume such a position as that. It 
has been so in France. As far as I know it has been so everywhere. 
The questiom has been, and still is: Where lies the power which is to 
regulate what is a public use? That is the supreme power, and you 
cannot go on, as I understand it, with any public work of any great 
magnitude or any great continuance, where this must not be deter- 
mined by the people, — by the people in themselves or by the people 
in their collective capacity. It is not a question which can be de- 
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termined by law or by any abstract notion of what is said in a docu- | 
ment. It is a thing which is determined by public necessity. It is a 
thing, Mr. President, which is determined from year to year by the 
necessities of the people, and it can be determined in no other way. 
That the citizen whose property is taken should be compensated 
properly is not disputed anywhere now. There is no danger that such 
universal law will be infringed. It is simply a question of whether or 
not a private interest is to come here and is to interfere between the 
movements of public opinion or public necessity because, as it con- 
ceives, its private interests will be damaged or interfered with. That is 
all there is to it; and wherever we turn here, on every hand, we see at 
once the moment a considerable private interest is threatened, that 
moment the public interest goes down. 

Now, Mr. President, we are up against this problem, and it lies in a 
very narrow compass, — a very narrow compass indeed. It is brought 
right before us by this war. I do not see how any reasonable man can 
contemplate the position in which this country is now, with the diffi- 
culties by which it is encompassed, and fail to see that we must have 
command of our resources, that we cannot have private interests 
intervening; that if we do we are going to lose this war and there can 
be no help for us. The private interest must go down, the private 
interest must be absorbed by the public interest, and whichever way 
this vote goes it makes no difference. The same result will be arrived 
at in the end. It will be arrived at by economic competition, by these 
nations, once this war is settled, competing with each other, and it 
can be terminated in one way only. That is to say, that every com- 
munity must have the most perfect command that is possible over its 
own resources, in order to use them in the most economic way. It 
must do that or the lagging community must perish. 

It is useless for us to go back and say, as a gentleman said in a com- 
mittee to which I belonged: “John Adams thought differently, and I 
agree with John Adams.”’ But John Adams was a man of much too 
liberal a mind for this. If he had lived to-day, he never would have 
taken the position which he did a hundred and fifty years ago. In a 
hundred and fifty years this world, the world in which we live, has 
changed more than it had done from the time that our ancestors came 
out of their caves; and to say that you undertake to stand on the 
ground that John Adams stood on means that John Adams must have 
been an imbecile, If he stood on any such ground or any ground 
approaching that, now, he would be an imbecile, because the world has 
changed so that opinions he held then would be imbecile opinions now. 
Otherwise you would agree that his mind would not have changed, not 
have changed in a hundred and fifty years, and that is an absurd 
proposition, Mr. President. Of course his mind would change. Of 
course he would be influenced by the events which would go on about 
him, as the minds of all of us must be. 
We must concede that we must move with the world, with the 

march of science, with the march of industry, or else we must yield to 
people who can so move; and we must accept propositions of this kind 
as modifications of our common law, as public benefits of the highest 
possible kind. Otherwise we simply must say that we are incapable of a 
democracy of movement, that we are incapable of thought, that we are 
incapable of keeping pace with the movement of the age in which we 
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live, because we are a democracy. Mr. President, if that is so, democ- 
racy ought to and must perish. If democracy means that we are to be 
hampered by written restrictions made a hundred and fifty years ago, 
then we must consent that we are ready to be wiped out. 

I have occupied the time of this Convention quite long enough, but 
on a subject on which I feel very deeply. I feel that the very existence 
of this Nation depends on our recognizing this great principle, and I 
cannot conceive how any man, in the face of this war, can hesitate. 

Mr. Lyman of Easthampton moved that the new draft be amended by strik- 
ing out, in line 3, the word “ agricultural.” 

The Presipine Orricer: The attention of the gentleman is called 
to the fact that that amendment already is proposed by the gentleman 
from Lexington (Mr. Clapp). 

Mr. Lyman: I am not so informed. I move to strike out the word 
entirely; he offers an amendment to take the place of it. 

The Prestpine Orricer: The amendment of the gentleman from 
Lexington was in two parts, one of them to strike out the word which 
you have proposed to strike out, and the other was in addition. 

Mr. Lyman: Then that amendment, to strike out the word “agri- 
cultural,” is before the Convention? 

The Prestpine Orricer: It is. 
Mr. Lyman: I do not know much about the water-powers or min- 

eral lands generally, but I know that in my district there is a lead 
mine that I do not think it would require an amendment to the Con- 
stitution to compel the owners to unload. [Laughter.] I am opposed 

_to the substitute amendment of the gentleman from Lexington in 
regard to the swamps, because that is very well taken care of in 
Senate Bill No. 388 of this year, a plan that has been worked out, 
whereby marsh and swamp lands can be drained without burdening 
the Commonwealth with the entire expense. So, sir, with only one- 
third of the area of land under cultivation that formerly was under 
cultivation in this Commonwealth, and with thousands upon thou- 
sands of acres that could be brought under cultivation at compara- 
tively small expense in this Commonwealth, and with those farms 
which now are under cultivation capable of doubling their output 
without reaching their capacity, an amendment of this character is 
absolutely unnecessary, and for this reason: Because I believe, sir, if 
the time ever comes when conditions again justify the tilling of a 
larger area, private enterprise and the Legislature itself will take care 
of it. Therefore I say to you, if you must pass this resolution, you 
ought to adopt my amendment. [Applause.] 

Mr. CHANDLER of Somerville: While I regard this as a very im- 
portant question, I do not believe by discussing it any longer you are 
going to change any votes, and I therefore move the previous question. 

Mr. Sawyer of Ware: I sincerely hope this Convention will pass 
the resolution as recommended by the committee and so ably argued 
by the gentleman from Worcester and the gentleman from Quincy. 
But it is pointed out to us by the Governor of the State in his in- 
augural that this State at the present time is producing only one- 
seventh of the food that we consume. Out of about $360,000,000 
worth a year only $50,000,000 is produced in this State. 

Now, Mr. President, if you will go through the five western counties of 
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this State you will find vast tracts of unused land. The farmers who 
are on that land, or the owners thereof, do not have the means to put 
that land to any use. It is not developed. They have not the money 
to buy machinery, they have not the money to stock the places, they 
have not the money to get the labor to clear them up. If those vast 
tracts of land are to be used again it must be developed by public 
money, by public capital, that can wait three, four or five or six years, 
if necessary, for its return. Private capital cannot go there. And what 
is more, the people who live in those places do not have the outlook, 
even if they had the money; they do not have that large vision of col- 
lective interest on public action that is necessary under the conditions. 

As much as we hate the use to which scientific German collectivism 
has put the resources of that Nation, we pay tribute through the fact 
that it is taking twenty nations of us to beat her; that Germany, by 
just such a thing as would be possible by this amendment, before the 
war was the largest exporter of wood pulp for making paper. The most 
destructive of all forms of the use of anything that is grown on the land 
is the cutting down of everything to make wood pulp for paper, and yet 
by scientific reforestation Germany has become the largest exporting 
‘Nation in the world of that sort of thing. 

That shows to us what a collective action, that sees the needs of 
a whole people, can do. If we will pass this amendment, as proposed 
by the committee, the Legislature will be free, the people will be free 
in the future, to take just such action as is needed. I hope all these 
amendments offered will be rejected. 

Mr. Hospss: I am not going to use my ten minutes. I have dilated 
already on this subject at some length. The only thing I desire to 
talk upon is as to the exclusion of the word “agricultural.” 

The gentleman refers to an act in the General Court with which I 
am not familiar. Of course we have had for a long time legislation 
relating to drainage districts and to schemes for draining low-lying 
land. They are of quite ancient origin, and have been utilized in very 
few instances. It is a question in my mind if it would be possible to 
procure really satisfactory legislation of this sort without further con- 
stitutional power, and on that subject I think the secretary of the 
State Board of Agriculture was inclined to agree with me. He came 
before our committee at the time that this matter was under con- 
sideration, and spoke of the necessity of doing something to increase 
the power of the State in dealing with low-lying lands. I admit that 
one difficulty with agriculture in this Commonwealth is the difficulty 
of getting people to work on the land, but that we trust is merely a 
temporary condition and not a permanent one. What we can do under 
this amendment I think would be of distinct advantage to the com- 
munity in increasing the amount of land which shall be used for agri- 
cultural purposes. 

The amendment moved by Mr. Lyman was rejected. 

The amendments moved by Mr. Clapp were rejected, by a vote of 31 to 90. 

The resolution (No. 344) was ordered to a third reading, Thursday, June 13. , 

The resolution was read a third time Wednesday, July 24, 1918, in the follow- 
ing form as changed by the committee on Form and Phraseology (No. 379): 
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Resolved, That it is expedient to amend the Constitution 
by the adoption of the subjoined ~ Nr 

ARTICLE OF AMENDMENT. 

The conservation, development and utilization of the 
agricultural, mineral, forest and water resources of the Com- 
monwealth are public uses, and the General Court shall 
have power to provide for the taking, by purchase or other- 
wise, of lands and easements or interests therein, including 
water and mineral rights, for the purpose of securing and 
promoting the proper conservation, development, utilization 

10 and control thereof and to enact legislation necessary or 
11 expedient therefor. 

WOMID Of 

Mr. Cuarp of Lexington: The resolution which is now before us and 
the reception it has received thus far, even from the conservative side 
of the Convention, have stirred in me certain feelings which I should 
like briefly to express. 

I think that all of us have found in this Convention a school which 
has taught and is teaching us useful lessons. One of these lessons is 
to respect the honest opinions of our fellows. 

The Presipent: The member will suspend for.a moment. For the 
information of the Convention the Chair directs the attention of the 
Convention to the fact that the resolution in its present form is the 
form as reported by the committee on Form and Phraseology, and will 
be found printed in document No. 379. That is the form that is now 
before the Convention. 

Mr. Cuapp: One of these lessons so taught us is to respect the 
honest opinions of our fellows, and to reéxamine the basis of our own 
opinions. When one finds himself differing widely from another mem- 
ber whom he always has regarded as a man of high character and 
sound practical judgment, that fact tends to shake his confidence in 
the soundness of his own opinions, and to force him to a more careful 
study of proposals as to which he has sustained definite convictions. 
At times I have found myself greatly surprised at the views expressed 
by men in this Convention with whom in most things I am in entire 
accord. To some extent I have been consciously influenced by them; 
and probably the subtle influences which operate through contact of 
mind with mind will produce in me later on effects of which I now am 
unaware. I do not anticipate that I ever shall find myself in general 
accord ‘with the delegate from New Bedford who sits near me (Mr. 
Harriman); but long ago the sincerity of conviction which shines 
through the expression of his mistaken theories about government led 
me to respect the man, and his keen interest in all things human 
touches a responsive chord in all of our hearts, This general thought 
about the influence of our surroundings upon us brings to mind an 
anecdote of my boyhood days _ In the little town of Montague, where 
I was born and where I attended the public schools, there was a small 
family consisting only of the father, mother, and a single son. The 
boy, who attended the same school with me, in some way became ad- 
dicted to profane and vulgar language. His habit in this regard be- 
came a subject of anxiety to his parents. They were at a loss to 

' understand how he acquired it; and one day in the youth’s absence 
they entered upon a discussion of the question, the father advancing 
a theory only to have it negatived by the mother, and then the mother 
suggesting an explanation which the father said was not right. And 
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so the conversation went on until finally the father as by an inspira- 
tion caught the true reason. “Why, Mary,” said he, “I know what 
it is that makes Johnny swear so and use such bad language: it’s 
them d d school children!” I do not know just what the final 
effect of this subtle influence of the atmosphere of the Convention 
may be upon me, whether in time to come I shall be more or less 
conservative, but that it is having its influence I do not doubt. 

Now, while I have tried to give due weight to the views of those 
favoring the resolution, I am unable to persuade myself that in its 
present broad form it is either necessary or wise. It has not yet re- 
ceived the attention and discussion which its importance deserves; 
and I trust that the delegates will not advance the measure another 
stage without a full understanding of what it means. 

There is I think no proposal now before the Convention which is 
so well adapted to bring out the opposing views regarding the proper 
scope and function of our Constitution. On the one hand there are 
those of whom the delegate from Barnstable (Mr. Bodfish) spoke the 
other day (and of whom I infer that he is one) who believe that we 
should adopt substantially the British system of no constitutional 
restraints so far as the powers or functions of government are con-. 
cerned. 

Mr. Bodfish of Barnstable addressed the Chair. 

Mr. Ciapp: I would rather not yield until I have finished these 
remarks, and then J shall be glad to answer any questions that I may 
be able to. If I have done the gentleman injustice by classifying him 
with that group, I shall be only too happy to withdraw the suggestion. 

I say there is one class of people who believe that we should adopt 
substantially the British system of no constitutional restraints so far 
as the powers or functions of government are concerned, and that, save 
a few clauses in the Bill of Rights, such as those giving compensation 
for private property taken for public uses, guaranteeing freedom of 
conscience and of speech, preserving trial by jury and the like, the 
Constitution should be drawn so as to leave what may be done by the 
government to the free determination of an all-powerful Legislature, 
or, I had better say, perhaps, of the law-making power. On the other 
hand there are those who still would have our Constitution operate so 
as to make it unlawful for the government to enter upon the owuer- 
ship of property and the conduct of business in competition with pri- 
vate agencies, save only in cases where experience may have demon- 
strated that such a policy is clearly a wise thing to adopt. To this 
latter class, I need not say, I personally belong. Rather than throw 
away constitutional limitations and trust to the Legislature to see that 
socialistic experiments shall not be carried to the extent of undermin- 
ing our system of individual initiative and freedom, I would approach 
the present-day problems from the opposite angle, and, holding to the 
substance of that system, as to a sheet-anchor, broaden the author- 
ized scope of government only as reasonable necessity therefor shall 
be found to exist. Such course of procedure. to my mind is not an ~ 
obstruction to progress; rather is it the course of orderly and true 
progress. Let us not be deceived by the existence of the war and the 
special problems which it presents. In war time, Constitution or no 
Constitution, the government has inherent powers adequate to meet 
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all needs; and in the performance of the duties imposed upon us as 
delegates to this Convention there is nothing more constantly to be 
borne in mind than the fact that we are legislating for periods of peace 
and not of war. Let us keep in mind also another fact which some 
seem to forget, namely, that the opportunity to amend our Constitu- 
tion will not end with the passing of this Convention. 

What necessity, then, exists, or reasonably may be supposed to exist 
in the future, for declaring, as in substance the pending resolution does 
declare, that hereafter there shall be no constitutional objection to the 
State’s acquiring, owning and operating, for the purposes of their de- 
velopment and utilization, the water, timber, agricultural and other 
natural resources to be found within our borders? I venture to say 
that no one can point out any such necessity or even expediency. Had 
the doctrine of this resolution been in the Constitution of the State 
when the cities of Lowell, Lawrence and Holyoke were established, I > 
doubt very much whether capital could have been found to make the 
water-power developments which in fact were made in those places, 
and which have done so much, gentlemen, to promote the industrial 
prosperity of this great Commonwealth. To be sure there is not left 
a great abundance of natural resources that can be developed, outside 
of agriculture, and not a great many there; but such as they are, I, 
for one, am willing to trust in the main to what may be accomplished 
by private enterprise. I have pointed out at an earlier stage in this 
debate one difficulty that possibly may stand in the way of conserving 
some water-power that now goes to waste; but to remove that ob- 
stacle, if it exists, we need not authorize State ownership and control 
of all the soil in Massachusetts, or governmental competition with 
private enterprise throughout the whole field of water-power utiliza- 
tion and agricultural enterprise. The resolution says that the use or 
utilization of these resources is a public function. If so, I see no 
reason why the State or a municipality, with the approval of the Leg- 
islature, might not construct and operate upon some stream a mill or 
factory, and thus enter the field of industrial enterprise; for to do so 
would be to utilize a water-power or water resources. I do not know 
what would be the limit of the Legislature’s authorized power under 
the proposed article of amendment. You may say that the Legislature 
would not abuse the power. I say do not confer it. 

Again, there is in the proposal an attempt to broaden the police 
power as applied to the properties already developed. ‘There is a 
grant of power to enact all laws necessary or expedient to regulate and 
control the conservation, development and use of the enumerated re- 
sources. That you can enlarge, as against the Federal Constitution, 
by State constitutional declaration, the existing police power, may 
be impossible theoretically; but in deciding whether a State statute 
unduly infringes the rights of private property, *the United States 
Supreme Court, I think, would be influenced by a constitutional decla- 
ration pursuant to which the statute was passed. I have no fault to 
find with the decisions of our Massachusetts court in regard to the 
application of the so-called police power, which really is nothing but 
the power inherent in a government to protect its people, and which, 
as was said by Chief Justice Shaw, finds expression in that clause of 
the Constitution which says that the Legislature may make, ordain 
and establish all manner of wholesome and reasonable laws. 
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The member from Fall River in the third division (Mr. Morton), 
when sitting upon the bench, well said in the case of Turner v. Nye, 
154 Mass. 579, speaking of the police power as authorizing to some 
extent the impairment of property rights without payment of com- 
pensation: 

Of necessity cases will arise where there will or may be a conflict of interests in the 
use or disposition of property, and questions may and will come up affecting the pub- 
lic welfare in regard to the use which shall or shall not be permitted of certain prop- 
erty. Property may be so situated or of such a character that the absolute 
right of the individual owner to a certain extent must yield to or be modified by cor- 
responding rights on the part of other owners, or by what is deemed on the whole to 
be for the public welfare. 

Whatever differences of opinion there may be with regard to the 
decisions of courts in protection of intangible property, such as liberty 
of contracting, I do not see how any one can read the numerous cases 
in which the courts have upheld laws which limit and regulate the use 
of physical property in the interest of the public welfare, without being 
convinced that the Constitution needs no amendment, — so far as the 
matter of the police power in the aspect now being considered is con- 
cerned. The delegate from Worcester in the second division (Mr. 
Hobbs), a member of the Public Affairs Committee, when supporting 
the other day the amendment under consideration, spoke, as it seemed 
to me, in rather a light, easy-going fashion, with regard to rights of 
property, saying that in these days the tendency is to respect them 
less than formerly. Such J fear is the fact. If so, I say, let us not 
deliberately sanction the practice by constitutional declaration. To 
the extent that such rights ought to be abridged in respect of tangible 
property, I for one ‘am willing to trust the matter to the judges, who, 
I contend, are responsive to the demands of matured public opinion; 
and under the liberalizing influence of this Convention outside of its 
formal enactments, they may be expected in future to respond even 
more readily. 

Now, gentlemen, in conclusion, let me add a few words as to the 
socialistic aspect of the resolution as applied to agriculture. If the 
Convention shall pass it, | want the members to understand fully the 
tremendous scope and possible effect of the proposal. When last year 
the question of municipal trading was under debate the Convention 
took pains to negative any intention to authorize an invasion by the 
State or by any city or town in normal times of the field of individual 
initiative and enterprise; and the provision adopted was restricted so 
as to become only an emergency measure. What an opportunity, then, 
gentlemen,.to smile at the absurdity of a situation we shall have, 
should the present proposal be adopted, — adopted, I mean, without 
further narrowing or amendment; for here the authority to be granted 
is one which would permit the State or any municipality to engage in 
agricultural pursuits at any time and without limit, so be it that the 
enterprise or business results in the utilization of agricultural lands. 
The city of Boston could be authorized to condemn and put to com- 
mercial use any suburban farm. I see no reason why it could not be 
permitted to engage in the business of market-gardening in competi- 
tion with the farmers of the neighborhood. The Legislature could say 
to the farmers of Arlington: “You shall cease, or suspend for a.period 
of time, the growing of celery, and devote your lands to the cultivation 
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of some other crops”; for the law-making power is to have the right 
to regulate the use, and control the use, of agricultural lands. The 
farmers in the Connecticut Valley might be forbidden to grow tobacco 
and required to substitute what the caprice of the moment might think 
a more useful crop. And the owners of farms throughout the State, 
in times of profound peace, could be made to rotate their crops in such 
fashion as the Legislature should prescribe rather than in accordance 
with their own judgment. Such possibilities, however remote, I for 
one do not believe in sanctioning, — at least not until experience shall 
have demonstrated some necessity for the action. 

Now, my fellow-delegates, I do not want you to set me down as a 
reactionary conservative. JI am willing to liberalize the Constitution 
in some respects. I am willing to stand for progress. I am not op- 
posed to the State’s giving some aid and encouragement to the de- 
velopment of agricultural and other resources. JI would not oppose 
even the giving of financial aid, under some circumstances, to help 
individuals get started in the use and cultivation of these agricultural 
lands, — particularly the low, waste and undeveloped lands to which 
reference has been made so many times in the past debates. What I 
do object to is this wide open proposition which, as I have tried to 
make you see, authorizes the State to enter upon agricultural and even 
manufacturing business in competition with private agencies. That 
I am opposed to, and I believe that a majority of the delegates to this 
Convention are of the same opinion. 

It is a pleasing sentimental declaration to say in substance, as does 
the resolution to which I am directing attention, that all natural 
resources are held in trust for the public benefit, just as it is to say 
that every citizen is a trustee who must exercise his right to vote in 
trust for the benefit of those who cannot vote. In a sense both such 
declarations are true; but are they not rather for use in appealing to 
the reason and patriotism of the people than in laying down legal 
principles for guiding and limiting the Legislature or law-making power 
under the Constitution? Phrases of vague and uncertain legal mean- 
ing should not be employed either in statutes or constitutional pro- 
visions, however praiseworthy the general sentiment declared. 

Because of the opening of the door to possible State socialism within 
a very.broad range of industrial and agricultural operations, and the 
discouragement of individual enterprise which would result from its 
passage, I oppose the resolution in its present form. 

I move an amendment which is in the hands of the Secretary. 

Mr, Clapp moved to amend the resolution as reported by the committee on 
Form and Phraseology (No. 379) by striking out, in line 3, the words ‘‘and utili- 
zation”; and by inserting between the words ‘“‘conservation” and “develop- 
ment” the word ‘‘and”’; and by striking out, in lines 9 and 10, the words “‘utili- 
zation and control”; and by inserting between the words “conservation” and 
ial roe ” inline 9, the word “‘and’’, so that the article of amendment will 
read: — 

The conservation and development of the agricultural, mineral, forest and water 
resources of the Commonwealth are public uses, and the General Court shall have 
power to provide for the taking, by purchase or otherwise, of lands and easements or 
interests therein, including water and mineral rights, for the purpose of securing and 
promoting the proper conservation and deyelopment thereof, and to enact legislation 
necessary or expedient therefor. 
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Mr. Lortne of Beverly: There is printed in the calendar notice 
that I shall move two amendments to the resolution as reported by 
the committee on Form and Phraseology. I think the Convention 
fully understands now that the committee on Form and Phraseology 
attempts to report back the measure in concise and legal language in 
the form that they believe the Convention meant to pass it. That is 
not always the way in which the committee, or members of the com- 
mittee, would care to see it passed; and it is to remedy some of the 
possibilities of the resolution as it passed the Convention, after care- 
fully attending to every debate that was had on it, that I have sug- 
gested the amendments which bear my name. 

The first of these amendments which I move is that the words “and 
water resources” be struck out, and in place thereof “water and other 
natural resources”? be inserted. That is, I broaden the measure by 
adding “othér natural resources”, and the reason for doing that is 
that there are some resources which are not enumerated and which 
should not be excluded, although we know them at the present time by 
the fact that they are omitted. For instance, there is the great force 
of the tides, which has been utilized heretofore in the Commonwealth. 
When I was a boy in Boston I used to skate on what was called the 
inner basin, and sometimes, when the ice was hard enough, on the 
outer basin. Beacon Street was the mill-dam in those days, and 
Exeter Street was the cross-dam. The water flowed in at high tide 
and filled both basins. Then as the tide receded the outer basin, con- 
tained by the mill-dam, was used for power. While the tide was ris- 
ing, that basin having been emptied, the other basin, behind Exeter 
Street, was used for power, filling up that basin part way, and so con- 
tinuous power was obtained whether the tide was rising or falling. In 
the days when coal became cheap it was not expedient and it was not 
economical to use the power of the tides for mills, but now that coal 
is becoming scarce and becoming dear it may be that we shall wish 
to use the power of the tides again; and so there may be other natural 
resources, which we have not in mind at the present time, that we 
may wish to use, which would be covered by the amendment that I 
propose. If there are no other such natural resources that we wish 
to use, then the amendment will not do any harm, because it will cover 
only those which are in existence. 

The -other amendment which I have proposed, and which I now 
move, is to strike out, in lines 4 and 5, the phrase “by purchase or 
otherwise”, and insert in place thereof the words “upon payment 
of just compensation therefor.” That is to say, that the Legislature 
may take, paying “just compensation therefor;” they cannot take by 
purchase or otherwise, which would cover not only taking by right 
of eminent domain but taking under the police power without paying 
any compensation whatever, possibly. J think the phrase “taking by 
purchase or otherwise” is the customary one in statutes, but the de- 
bate in this Convention has shown very conclusively that we are get- 
ting to construe things differently, and if there was a taking “by pur- 
chase or otherwise” it easily might be construed before long that it 
was taking by purchase, or taking by right of eminent domain, or 
taking under the police power without paying any compensation what- 
ever. It seems to me that the matter ought to be settled definitely 
that the taking shall be only upon paying compensation. 
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Mr. Wasupurn of Middleborough: Shall I disturb the gentleman 
in his argument if I ask him a question at this time? 

Mr. Lorine: Not at all. 
Mr. Wasupurn of Middleborough: I am very glad that he has 

made the suggestion to substitute for the words ‘by purchase or 
otherwise” the words “upon payment of just compensation therefor’. 
As his committee says in its report, it seems to more accurately ex- 
press the intention of the Convention. But what I want to call to 
his attention is this, — and it has just come under my observation, — 
that in No. 278, at the bottom of the page, “Resolution to extend 
the power of the Commonwealth to provide homes for citizens” (docu- 
ment No. 391), the committee has made there also the same recommen- 
dation, but in the amendment proposed the word “therefor” is 
omitted, so that it reads “upon payment of just compensation”. So, 
too, in No. 285, on page 8 of the calendar (document No. 393), re- 
ported by the gentleman from Worcester (Mr. Hobbs), the committee 
has inserted the phrase “upon payment of just compensation.” Of 
course the committee intends a uniform practice in this respect. Per- 
haps it is not very material, but either all the amendments should 
contain the word “therefor”’, or it should be eliminated from all. 

Mr. Lorine: I think that a uniform course is desirable, but I was 
not aware that there was any difference. I do not think the word 
“therefor” is particularly material in any of them. 

Mr. Witiram S. Kryney of Boston: Will the gentleman accept in- 
stead of the words “upon payment of just compensation therefor” 
the words “by eminent domain” ? 

Mr. Lorine: I have not considered the full bearing of that scope, 
and I would rather go on with the rest of my speech. If the gentle- 
man from Boston (Mr. William S. Kinney) cares to-substitute that 
motion, why, the Convention can consider it. 

Mr. Hart of Cambridge: I should like to ask a question of a dif- 
ferent nature, namely, whether there is anything in the form proposed, 
by the committee on Form and Phraseology which in any way would 
impair the right of the Commonwealth to receive real estate or similar 
property by gift. 

Mr. Lorine: I do not think so. There is an inherent power in any 
corporation or in any political body to receive things by gift, and I 
do not think that you could take it away from them without special 
legislation. For instance, when you say a member of Congress shall 
not receive any gift, or foreign decoration, or something of that kind. 
I think there has to be a specific provision of law that the thing shall 
not be taken by gift before the court will presume that a gift cannot 
be accepted by any corporation or individual. 

Now, coming to the main question of the resolution itself, I should 
like to say a very few words. The member from Lexington (Mr. 
Clapp) in his interesting address says that we do not want to be car- 
ried away by the fact that we are at war and to treat these questions | 
on a war basis. It is precisely on the contrary basis that I think this 
measure should be passed by this Convention. We are at war, but 
we all expect to be at peace again. When peace comes, however, we 
do not wish to be caught entirely unprepared for peace, as we were 
caught entirely unprepared for war. In fact, if we do not take some 
measures looking toward peace and preparing for peace we will be 
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the only Nation in the world that is now at war that is not consider- 
ing such questions. In Australia already there has been a commis- 
sion appointed to take care of the soldiers when they come back from . 
the war, and that commission proposes to start soldiers in farming, to 
instruct them, to start them in agriculture, in raising beets, in raising 
sisal grass, in raising many products that might be and may be raised 
in Australia that are not raised there now. ‘They mean not only to 
provide these soldiers with the land on which to settle; they mean to 
provide them with the means for starting a farm, and they mean to 
put men among them to instruct them in farming, so that they shall 
not make the failure which a person who is not educated in farming is 
apt to make when he undertakes to cultivate the land. They do not 
mean to confine themselves only to that; they mean to develop 
through their returning soldiers many possibilities of power and manu- 
facturing which that Commonwealth has and which it has not yet de- 
veloped. And it seems wise that we, too, should provide some means 
by which we can take many of those young men who are coming back 
and who will come back without an occupation, so that they can be 
put to something that will be very useful and will advance the fortunes 
of the Commonwealth as well as their own fortunes. It is not, there- 
fore, as a war measure but as a peace measure that I think this matter 
should be viewed. 

As to the suggestion that it is a novelty for us to regulate the crops 
that a man shall raise on his land, I have had something to do with 
mining down in Kentucky, and I know that the mountaineers down 
there think that it is very outrageous that they cannot use their corn 
to make corn whisky or their rye to make rye whisky if they choos 
and that they should be restricted to raising it for the purpose of Gea 
which they do not like so well. So that really, gentlemen, it is nothing 
so novel that we should say that a man down in Connecticut, who, 
by the way, we have no jurisdiction over, should not be allowed to 
raise tobacco on his land. If there was a sentiment that tobacco was 
a noxious weed, — and it makes me sick, — it might be that we should 
say that they should not raise tobacco on their land, and it would not 
be a novel principle if such a thing was said. 

As I understand the gentleman from Lexington (Mr. Clapp) his 
chief objection to the resolution, — and I want to be perfectly fair, — 
is that \while we might take the land, and we might take the water- 
power, and we might take other natural resources for the matter of 
development, we should not afterwards keep them and control them. 
There is something to be said in favor of this attitude. I confess that 
it has a great deal of my sympathy. I think that I do not go so far 

‘as caring for the government’s keeping the railroad lines and the 
telegraph lines after the war. I think it is all right for them to take 
them as a war measure; I do not care for them to keep them and 
control them. And so after the government has taken the water-power 
or some other utilities of that kind I think they well might turn them 
back to individual management, and I think they would be managed 
fully as well as they would by the government themselves. And so, 
gentlemen, I am in favor of the amendment of the gentleman from 
Lexington (Mr. Clapp). I hope, however, that the resolution other- 
wise will pass, with the three amendments designated. 
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Mr. William 8. Kinney of Boston moved that the resolution (No. 379) be 
amended by striking out, in line 9, the word “‘proper”’. 

Mr. Kinney: Unlike the two gentlemen who have preceded me, I 
am not only in favor of the principle of the resolution in its present 
form, but the amendment which I offer will broaden the scope of the 
amendment to some extent. I offer this amendment after a conference 
with the special committee of the Legislature appointed to study the 
question of water resources of the Commonwealth, and after a con- 
ference with the Attorney-General’s office. Such legal opinion as can 
be secured is to the effect that the presence of the word “proper” in 
the eighth line of this amendment will constitute the question of the 
propriety and advisability of the Commonwealth’s developing the water 
resources a legal and judicial question for the Supreme Judicial Court. 
That is the effect of the retention of the word “proper” in this reso- 
lution. If the word “proper” is stricken out the question of the pro- 
priety or advisability of the Commonwealth’s developing its water 
resources will be a question within the sole jurisdiction of the Legis- 
lature. 

This question of water resources is not in any way involved with 
returning soldiers or any other special war purpose. What the Com- 
monwealth can do with the water resources of the Commonwealth 
which already has not been done by private capital, the practical 
thing which the Commonwealth can do for the benefit of its citizens 
by the utilization of its water resources, is substantially this: It can 
create at the head-waters of such streams as are available for these 
purposes reservoirs for the purpose of preserving the water which now 
runs to waste in the spring and in the time of the year when we have 
high water. It may retain that water in large reservoirs at the head- 
waters of these streams, and this water can be used as an equalizer to 
insure such a flow of water during the rest of the season as will permit 
the plants to be operated by a smaller use than they now make of 
coal, and in that manner conserve the coal supply and probably by 
the introduction of large hydro-electric plants manufacture electricity 
which can be used for heating and for lighting purposes and for power 
throughout the Commonwealth. Therefore, in so far as the water 
resources go the proposition is quite simple. Most of the important 
water courses of the Commonwealth already have been developed by 
private capital to a very large extent. There is this possibility of the 
Commonwealth’s being able, by the construction of the reservoirs which 
I have indicated, to increase the utility of these water courses, and it 
can do so with a freer hand if this word “proper” is stricken out of 
this resolution. 

I hope for that reason that the Convention will strike out the word 
“proper” and will reject the 4mendments offered by the gentleman 
from Lexington (Mr. Clapp) and the gentleman from Beverly (Mr. 
Loring). The words which the gentleman from Beverly (Mr. Loring) 
moves to insert, — “upon payment of just compensation therefor”, — 
are not adjudicated words. If he had moved to insert the words 
“eminent domain” there perhaps would be no objection, because the 
taking by the Commonwealth of property by eminent domain is an 
adjudicated process, familiar to attorneys and courts and: parties in 
interest; but no other compulsory taking is known, and it would be a 
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very uncertain matter to write the words “upon payment of just 
compensation therefor” into the Constitution, as no one would know 
accurately what sort of a taking was contemplated. Therefore I 
should object to the adoption of the amendment of the gentleman 
from Lexington (Mr. Clapp) and the amendments offered by the 
gentleman from Beverly (Mr. Loring). 
Mr. Brown of Brockton: I should like to ask the gentleman this 

question: Would the use of the words “eminent domain” confer upon 
those who at present hold such title as they have to natural resources 
any more title than they now have? Suppose the question of their 
title is raised; that a natural resource being a common heritage, — 
by the way, I am the mover of this resolution, so that I am inter- 
ested, — whether it ever could have been transferred to an individual. 

_ Does using the words “eminent domain” cure that possible defect in 
the title so as to make it more valuable to the holder? 

Mr. Kinney: The language in the resolution as it is printed, saying 
“may take by purchase or otherwise,’ would leave open a taking, 
possibly by the police power, without compensation — 

Mr. Brown: That I do not favor. 
Mr. Kinney: — possibly a taking by the Commonwealth under the 

exercise of the police power in emergency cases without compensation. 
If we substitute the words “may take by eminent domain,” as I under- 
stand it, we, to answer the gentleman, will not acquiesce in the title of 
any persons claiming under the Mill Acts or otherwise. We simply will 
define, in language which will be known to everybody conversant with 
legal language, and to the court, the power by which the Common- 
wealth may make a taking. 

Mr. Avery of Holyoke: I should like to ask the gentleman from 
Boston a question. In your opinion would this resolution enable the 
General Court to authorize a great power company, such as the New 
England Power Company, or the Turners Falls Power Company, to 
go in and take by eminent domain, for the development of its own 
schemes, private property? 

Mr. Kinney: I should say that the language of this resolution pro- 
vides that the Commonwealth may make these takings for public uses, 
and that it itself is limited to such takings for public uses, and that 
under this resolution the Commonwealth would have no authority to 
delegate to any private corporation authority to make a taking for a 
private use. I so understand after conference with the Attorney- 
General.: 

Mr. Buackmur of Quincy: A question. I should like to ask the 
gentleman if the exercise of the right of eminent domain does not 
involve necessarily the payment of just compensation therefor; and, 
if that is true, is it not better to state it in plain language, that does 
not require a constitutional lawyer to determine what it means? 

Mr. Krynrey: To answer the gentleman, — and I think he knows 
the answer as well as I, — not only do the words “eminent domain” 
imply the payment of compensation, but they also to a certain extent 
define the character of the taking, while the use of the words as moved 
by the gentleman from Beverly (Mr. Loring) in no sense define the 
character of the taking. They are uncertain, vague words, which to 
the best of my knowledge and belief never have been adjudicated. 
Therefore I say that if the Convention proposes to adopt, — as I hope 
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it will not, — but if it does propose to adopt any such amendment as 
that moved by the gentleman from Beverly, I hope it will adopt, in 
place of the words found on page 3 of the calendar which he has sug- 
gested, the words “by eminent domain.” 

Mr. Hogsss of Worcester: I should like to call the attention of the 
gentleman from Boston to the tenth article of the Bill of Rights, which 
is the article under which the Commonwealth is supposed to exercise 
the right of eminent domain. I will not ask him if the language of. 
that ‘article contains the words “eminent domain,” because it does not. 
But I will ask him if the language used in that article, which is as 
follows: ‘Whenever the public exigencies require that the property of 
any individual should be appropriated to public uses, he shall receive 
a reasonable compensation therefor’’,— if those words are not prac- 
tically the words of, or whether they are not along very similar lines 
to, the amendment under discussion? 

Mr. Kinney: To answer the gentleman from Worcester, the lan- 
guage that he quotes is merely incidental to the exercise of a public 
power, in no sense defining the power itself. The amendment as sug- 
gested by the gentleman from Beverly is more comprehensive. There- 
fore I suggest that if we are to create at once a power and attempt to 
define it, we might better use well adjudicated words. 

Mr. CHurcHILL of Amherst: I should like to pursue a little further, 
purely for purposes of information, the question raised by the gentle- 
man from Holyoke (Mr. Avery). If I understood his question rightly 
it was to this effect: Whether under this article as worded it might 
not be possible for the Commonwealth to allow a private corporation 
to make use of certain water resources taken over under this amend- 
ment by the Commonwealth; and the answer of the gentleman who 
is speaking was that the amendment limited such use to public use. 
I should like to ask whether, in a certain respect at least, that is not 
warping the words of the amendment. ‘The conservation, develop- 
ment and utilization” of these resources “are public uses.” J want - 
to make absolutely sure of the interpretation of this amendment. If 
the amendment declares that the utilization of a resource is a public 
use, and this resource is utilized, does not that utilization become, 
under the terms of this amendment, by definition, a public use? And 
is not then the question of the gentleman from Holyoke not answered 
by the statement of the gentleman from Boston? Would not his state- 
ment, in other words, imply that he is interpreting this amendment 
to be that a utilization of the water resources of the Commonwealth 
is a public use, provided such utilization is for a public use? 

Mr. Kinnry: As I understood the question of the gentleman from 
Holyoke (Mr. Avery) to which the gentleman from Amherst (Mr. 
Churchill) now refers, the gentleman from Holyoke asked me whether 
or not the Commonwealth, if this resolution is adopted, could delegate 
to the private corporations, such as the Turners Falls Power Company, 
authority to make takings, and then use the benefit derived for their 
private purposes. I answered that, as J have been informed by at- 
torneys, and by the Attorney-General’s office of this Commonwealth, 
it is the opinion of the majority, — there are one or two who take an 
opposite view, —that the Commonwealth itself by this resolution 
might make a public taking of water courses, and that such takings 
hereby are declared to be public uses, but that the Commonwealth 
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could not delegate to private concerns the authority to make takings 
for private purposes. 

Mr. Mancovirz of Boston: I might suggest to the gentleman that 
if you take the fifth line of the resolution reported by the committee 
on Form and Phraseology and. add the words “by the power of’ after 
the word “authorize,’’ would not that amendment prohibit the General 
Court from giving the power to private individuals? 

Mr. Kinney: I did not get the word that the gentleman suggested 
might be included. 

Mr. Mawncovirz: “By the power of” (the Commonwealth) after the 
word “authorize.” 

Mr. Kinney: I think that would be undesirable, because I think 
it is highly probable that the Commonwealth would create some 
agency to make any development which it might contemplate. 

Mr. Mancovitz: Does he mean by that that the Commonwealth 
should delegate its power to private individuals or corporations, to 
control or manage, and to develop natural resources after their own 
fashion? 

Mr. Kinney: I assume that in discussing the question in this phase 
anything that we may say about it would be mere assumption and 
conjecture, because it will be a question for later legislation to decide; 
but I simply assume that if the Commonwealth decides to go in and 
develop further the water resources of this Commonwealth, the Leg- 
islature will deem it advisable to create some agencies to do that 
development work, under the control and direction of the Common- 
wealth; some boards, perhaps analogous to the metropolitan commis- 
sions, will be created; and therefore I should not care to encumber 
this resolution by words that would restrict the authority of the Com- 
monwealth to create such agencies, making it necessary, in the lan- 
guage suggested by the gentleman just now, that the taking be made 
by special act of the Legislature. Every individual taking, if that 
language is adopted, would have to be by an individual and special 
act, which I think would be highly undesirable and would compel con- 
stant recourse to the Legislature for such legislation. 

Mr. Hart of Cambridge: I should like to ask why the gentleman 
affects a form of words which does not include the ordinary form of 
bargain and sale? Admitting this inherent right in the Commonwealth, 
is it an inherent right as applied to a novel use proposed in the amend- 
ment? His words are “eminent domain”; he says nothing of the other. 

Mr. Kinney: Evidently the gentleman from Cambridge has misun- 
derstood my attitude. I say J am opposed to the adopting of the 
amendment of the gentleman from Beverly, and also the adoption of 
the amendment of the gentleman from Lexington, as they are narrow- 
ing amendments, and a restriction upon the powers conferred in this 
resolution. I believe those amendments should be defeated. The lan- 
guage of the resolution now is very broad as to the power to make a 
taking sufficiently broad for all the purposes which I believe are now 
in contemplation for public action. The only restrictive word in here 
is the word “proper” in the eighth line, which I have moved to have 
stricken out. I simply said that if you were proposing to adopt the 
amendment as suggested by the gentleman from Beverly it would be 
wiser, in that event, to use the words “by eminent domain,” rather 
than to use the words which he has suggested. 
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Mr. Apams of Quincy: Might I suggest to the gentleman a ques- 
tion? I take it that all these amendments which we are presenting 
now are presented on the general principle that the Legislature of 
Massachusetts is a common thief, that it is not to be trusted, that it 
will steal if it can, and the object is to fence it about with as many 
restrictions as possible. 

I wish to point out here that we are on the brink of a very great 
increment in industrial competition, and it is necessary that the com- 
munity shall have its hands free to act for the common interest. I 
wish to ask the gentleman whether it is worth while to undertake to 
tie up the hands of the Legislature by all sorts of restrictions, when he 
must know that if the Legislature really is put under pressure to get 
that property it would take it without any compensation at all. It 
always can; the majority always can if it wants to. It is only respect 
for the rights of others that secures us; it is not these “scraps of pa- 
per” that the courts are called on to construe. The courts have not 
got the power to enforce respect for their construction. It is nothing 
but the opinion of the public as represented in the Legislature that we 
depend on for the sanctity of our property. 

Mr. Kryney: The gentleman has grasped the reasons why I oppose 
the amendment of the gentleman from Beverly and the amendment of 
the gentleman from Lexington, — because I do not wish to tie the 
hands of the Legislature any further than this resolution does, and 
because their amendments are for the purpose of narrowing and re- 
stricting the powers which it would grant to the Legislature. 

Mr. Brown of Brockton: I should like to ask the gentleman from 
Boston if he has taken note of the fact that the resolution or amend- 

.ment by the gentleman from Beverly has added “other natural re- ~ 
sources,” which might bring in peat? 

Mr. Kinney: I had not given particular attention to the first part 
of the amendment offered by the gentleman from Beverly. The first 
part of the amendment which he offers does add additional words, 
which I suppose to that extent really would broaden the power. 

Therefore, in closing, I would say that I hope these amendments 
will not be adopted, and that the word “proper” will be stricken out 
of this resolution. 

Mr. Dresser of Worcester: I hope that the amendments offered 
by the gentleman from Lexington and the amendments offered by the 
gentleman from Beverly will be adopted, — all of those amendments. 
It is quite true that, as the last speaker says, they are restrictive 
amendments. They are restrictive in this degree: They do not pre- 
vent the development and conservation of the waste or the undevel- 
oped or unappropriated or unused natural resources; they do prevent - 
the interference, direction or control, outside the police power, of the 
developed forests or agricultural lands or water-power. 

Mr. Kinney of Boston: I should like to ask the gentleman whether 
it is not true that, so far as thte water resources of the Commonwealth 
go, private capital already has developed them in some degree, and 
that if we should adopt his suggestion and confine the future activities 
of the Commonwealth to such water resources as have not been de- 
veloped at all, the resolution, so far as real constructive work went, 
would be practically useless? 

Mr. Dresser: I do not so understand. I do think that from 
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Worcester County east the water resources of the State have been 
developed as far as it is practicable, or perhaps from the southern 
part of Worcester County to the east. There are still some rivers 
which have been surveyed and discussed by the Commission on Water- 
ways, which are capable of development; and, so far as I can see, we 
ought to make/possible the development of our agricultural and our 
water resources so far as they are natural resources. 

Now, this resolution finds its germ, its “natural resources,” in the 
proposal (No. 231) by the gentleman from Brockton (Mr. Brown), who 
recognizes the point, because he said in his resolution: “The proper- 
ties of water, coal, iron and oil in their original states are among the 
esSential rights of mankind,” etc. When the rapacious hands of the 
committee on Public Affairs got hold of that particular resolution they 
added to it, and said: Not only will we deal with the natural resources, 
but we will deal with the resources as developed by the investments 
and labor of men. 

Now, iron in the ground is a natural resource; when iron is beaten 
into a ploughshare it is not. When water runs down a declivity it is 
a natural resource; when it is dammed and stored and power thereby 
developed it is not. The power that is created, the storage that is 
created, is an instrument made by man and is not a natural resource. 

Mr. Brown of Brockton: I would ask the gentleman, if he cares 
to answer: If water is originally a natural resource, and a common 
heritage, can any generation bind the generation which is coming after? 
In other words, can you develop a property right, private, which is 
superior to the common right? 

Mr. Dresser: To-day you can. When this resolution is passed you 
cannot. Every water-power, every farm, every forest, dealing with it 
individually will become a public use, and subject to the control of 
the Legislature, not only through its police power, but through its 
power of taking and regulating. 

Now, it is undoubted, to my mind, that these resources being de- 
clared a public use, any agency which develops or conserves or utilizes 
them, whether it be a power company, whether it be a mill on the 
stream that wants to develop the head-waters and assess the damages 
on all mills down the stream, may be authorized by the Legislature to 
do so; and may act and be regulated just as the municipal light plant 
which is performing a public use, although it is a private concern for 
profit, just as the private water company in our towns is doing, just 
as the railroads. The reason why I think that this question of the 
utilization of developed land or developed water should not be left open, 
is first, the sort of dealing that it may get. It has got to be handled 
by a commission. Let me call the attention of the Convention to a 
measure which was proposed this last winter by the Commission on 
Waterways and Public Lands. That commission asked the Legisla- 
ture to intrust it with the “general care and supervision of such water- 
power and water resources within the Commonwealth as are or may 
be capable of further development.” 

Section 2 says: “For the purpose of securing a greater use of the 
_ Water-power resources now wholly or partially within the control of 
private citizens,” this commission may order the owner to carry out 
such plans of construction or development as it sees fit, and in the 
event that such orders are not cothplied with the commission is 
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authorized to take possession as receiver of the property of the owners, 
to complete such development and to operate the old and the new 
properties until the costs to the Commonwealth are paid. 

That was proposed to this year’s Legislature by the commission that 
will have charge of the water question. Of course it is unconstitu- 
tional now. When this resolution is passed it will be constitutional. 
Do we want to do that? This is the time to decide whether that shall 
be the policy of the State or not. It means as a practical matter this: 
That a commission may come to a mill owner and say: “You must 
raise your dam ten feet, because during three months in the year the 
water wastes over the spillway, and if you raise it ten feet it is quite 
true that you will gét no benefit of it, because you already have de- 
veloped it to its economical capacity, which is never using the full 
value of the stream, but you are making possible some storage for 
somebody down below.” And the man says: “Well, I can’t see any 
return on that investment.’”’ And he cannot, because every mill owner 
has investigated that question ever since 1718, when the Mill Acts 
began. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Worcester if he desires to have this power confined wholly to the ab- 
solutely undeveloped resources of the State, or if he is willing to have 
it apply to these resources which are only partially or perhaps im- 
properly developed? 

Mr. Dresser: I desire to have it apply to the undeveloped re- 
sources of the State, where this thing can be done practically and use- 
fully and economically. 

Mr. Creamer: I should like to have the delegate from Worcester 
answer me, absolutely and directly. Does he desire to have this 
power restricted to those natural resources which have not been de- 
veloped at all, and to refuse to grant this power to the government 
over those resources which have been only partially and improperly 
developed? 

Mr. Dresser: I thought I had answered it honestly. I will answer 
it again. I desire to keep it to the undeveloped and waste lands or 
waters, which in this State are needing development. I do not think 
it is wise that there should be established as a principle that the com- 
mission which may have charge of agriculture, or the forestry com- 
mission, or the waterways commission shall compel an owner to make 
developments for others, because I recognize and believe in private 
ownership in such matters. Of course if that is to be taken away, why, 
then all my argument falls. 

Mr. Creamer: I should like to ask the delegate from Worcester 
what he would do with those people who hold the natural resources of 
the State out of use, and only partially develop those resources that 
they hold out of use, for the sake of getting a larger price than they 
could if they properly developed them? 

Mr. Dresser: I do not know what could be done with such persons. 
They do not exist, as far as I am aware. The engineer, or one of the 
engineers of the commission, I believe, has stated that the water- 
powers that have been developed, the old privileges, have been de- 
veloped as far as is practicable. I do not know how definite that is, 
but I understand that as a broad proposition, speaking now of water- 
power, the existing powers have’ been developed as much as possible. 

EOE a 
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I happened to have occasion a few years ago to inquire into some of 
the values of disused powers. I found that in Massachusetts there 
were 65 water-powers on the market selling at far less than their valua- 
tion. The small powers, the little village powers we all are familiar 
with, where the mill and the little village are one, have practically 
fallen into disuse. Such properties are revived sometimes, but it is 
not an economical proposition. It is not economical always. Here is 
a report of the National Chamber of Commerce which calls to the 
attention of its members some question as to water-powers, comparing 
them with steam, and combating what it calls the widely held but 
mistaken view that every water development is economical. 

Our mill owners of Massachusetts have founded their business on 
the availability of water-power. 

Mr. Brown of Brockton: I should ask the gentleman if he will 
revert in his argument, to the point where he was interrupted by the 
gentleman from Lynn. He was speaking about this private ownership, 
what they had done, and I want to hear him on the question: Is that 
private title absolute? Could those who delegated the power give an 
absolute title that could refuse to raise that dam if it was necessary 
for a greater use than theirs? I wonder if I make myself understood. 
Could any private title to a natural resource be superior to a demand 
for the common good? 

Mr. Dresser: There is such a title by virtue of the grant of the 
proprietors of the Colony, by virtue of the Mill Acts, which first ap- 
peared; I think, in 1718, when mills were established for the common 
good. All these titles relate back, or the principal ones probably, to 
those sources. It is possible for this Convention to wipe them out; 
it can be done. It is for this Convention to say that there shall be 
no private property in land or water, or the development of land or 
water. I suppose that this Convention can take property without 
compensation, if it wishes, so far as our State Constitution is con- 
cerned, because we are deciding upon our fundamental guarantees, and 
the only thing that gives a title to property is our Constitution, — 
speaking, of course, of the State Constitution. 

Now, it seems to me that it is unwise, as a practical matter, espe- 
cially in view of one striking example from one commission which I 
have quoted, that this authority should be given so broadly as the 
resolution provides, and it is on that ground that I hope the amend- 
ments of the gentleman from Lexington and the gentleman from 
Beverly will prevail. 

With reference to the amendment of the gentleman from Boston 
(Mr. William S. Kinney), striking out the word “proper,” I should 
suppose that the opinion was sound that the word “proper” in the 
pending resolution is the only thing that is an anchor to windward. 
If that is stricken out there undoubtedly would be no supervision by 
the courts of any act under it. If the amendments of the gentlemen 
I spoke of, — the proposed amendments, — are adopted, why, then 
I do not think it makes much difference whether “proper” is left there 
or not, because they will leave to the power of the Legislature the 
thing which I suppose we all are content to leave there and have 
exercised. We want our wastes, our agricultural deserts, to blossom 
like the rose. We want our streams to be conserved. We want, if it 
is possible in any way, to develop hydro-electric power. We want it 

1 
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brought to our houses. If it is possible to increase our manufacturing 
powers, or to cut down our. costs, we want it done; and probably there 
is no stream in the Commonwealth now where a single individual, or a 
single interest, would find it economical to make that development. 
In New York it has been attempted; it is being attempted in other 
States; I would be glad to see it attempted here. But let us deal 
with the natural resources, and not deal with the property which years 
of effort on our part, years of effort in our mills and in our farms, 
under the guarantees of our laws, have developed. 

Now, perhaps that is selfish; I suppose it is, if anything is to be 
secured to individuals, but it seems to me that distinction ought to 
be made. 

Mr. David Mancovitz of Boston moved that the resolution (No. 379) be 
amended by inserting after the word ‘‘otherwise”’, in line 7, the words “‘by the 
Commonwealth.” 

Mr. Mancovirz: The purpose of the amendment, offered by me, is 
to clarify the intent of the resolution. I believe all of us agree, if the 
grant of power is to be exercised, it should be exercised by the Com- 
monwealth alone and not by private individuals. As the resolution 
now reads it is possible for the Legislature to empower a private com- 
pany to do the thing the Commonwealth can do. I believe the inten- 
tion of the author of the amendment was to limit that power to the 
Commonwealth alone. 

Mr. Morrirt of Haverhill: I hope the words “eminent domain” 
will not be placed in this amendment, because if they are it will be 
solely for the purpose of further handicapping cities and towns when 
they desire to institute public improvements; to build a school-house, 
for instance, when they must secure land on which to build it. As 
soon as a site is decided upon, or expected to be decided upon, the value 
of that site goes up. The city has to pay more for it than a private 
individual would have to pay. The fact that the public desires it for 
a public purpose becomes at once a valuable asset of the landowner 
and is at once incorporated in the price. 

Now, in contrast to that, we might consider Germany’s method of 
doing things. There are some good things done in Germany; at least 
there were before the war. Now, in Germany, when it was decided 
to enter into State ownership of some enterprises, there was not a 
great outcry made about it. Here we should ery long and loud for 
the effect on the stock market, if for no other reason. The thing was 
done very quietly over there. The government indirectly obtained 
the possession of a majority of the stock in certain enterprises, while 
that stock was at a low figure in the market. Then, having acquired 
the stock, the government came out boldly and announced that it 
was going to take over those enterprises upon whose ownership it had 
decided beforehand to exercise an influence. Thereby it secured the 
properties a great deal lower than American cities now secure land and 
other commodities needed in the public service after the owners have 
been “put wise” to what the municipality intends to do. 

Also, in Germany, they have what they term excess condemnation. 
If they want to build a State highway, for instance, they obtain land 
for a great distance on both sides of the proposed right of way. After 
constructing the highway, the surplus land is sold at an increased 
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price. The expenditure of public money on the highway has added 
to the value of all that land; the government takes the surplus value. 
The highway in consequence costs the people nothing, or costs the 
government nothing as one wants to figure it. But in this country, 
why, the spokesmen for the vested interests and for our veiled and 
invisible government always are endeavoring to place restrictions on 
all progress by the people and to hamper them when they seek to 
adopt anything new, 

To insert in this amendment the words “eminent domain” would - 
be to do just that, — to interpose the usual handicap. I hope that, 
in that respect at least, we will stand by the report of the committee. 
I have found that all the committees up here have acted conserva- 
tively, and none of them can be accused of having been too radical. 
There is no reason, therefore, why we should try to overturn the ac- 
tion of the committee in regard to the methods by which the acquisi- 
tion by the public should be brought about. 

Mr. Apams of Quincy: I have spoken often in the Convention and 
I am afraid I have occupied too much of its time already, in pointing 
out the one great issue which is before this country and before this 
State, which is the clash between private and public interest. Now, 
we have got to take one course or the other. If we undertake to hold 
up the public, that is to say, if we undertake to throw the weight of 
this Convention in favor of the private interest, which always is trying 
to block movement in every direction, to that extent we are doing our~ 
best to favor the future revolution that is bound to come, and we need 
not undertake to delude ourselves on that subject. We are exactly 
like horses harnessed to a load which is going downhill. They can keep 
backing, backing, trying to hold the load up, but the time comes, and 
inevitably the time comes, when if that load is not lightened it breaks 
away and there is destruction. 
We can consider this question exactly as well as if we were standing 

out before the whole people. The tendency of not only the whole 
world about us, but our whole country, is in one direction, and we are 
a little corner of that great world, trying to back up against it and 
hold it from movement. We cannot do it, and the more we struggle 
in defence of private interests, the more those private interests will 
suffer when the inevitable movement comes, 
We have got to consider the public interest. In our own self-defence 

we have got to put it in the power of the public to utilize its resources 
to their greatest extent; and those resources can be utilized more 
economically; as has been proved abundantly in this war, by the 
community acting as a community, than they can be by private in- 
terests. That has been the secret of the marvels which Germany has 
wrought for four years in fighting the whole world; simply because 
Germany has been able, by its system of public administration, to 
utilize its resources more economically than the Allies have been able 
to utilize theirs. Had the Allies been able to establish and carry out 
_as good a system as the Germans, the war would have ended within 
a very few months. Now we have been called into this ‘war, in order 
that we may expend our resources with relation to a wasteful system, 
—a wasteful system in comparison, — because we cannot utilize our 
whole resources-as cheaply as other people. If we cannot do it now, 
if we waste now, we have got to do it at some later time. We have 
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got to establish and carry out a system which shall be economical, 
and this resolution now before the Convention is one very modest 
step in that direction. 

Mr. Creep of Boston: Last summer we heard this matter discussed 
three days in Committee of the Whole, we heard it on its other read- 
ing, and [ move the previous question. 

Mr. RicnHarpson of Newton: I have an amendment in the hands 
of the Secretary, which I should like to get in, — to strike out, in 
lines 6 and 7, the words “taking, by purchase or otherwise,” and insert 
in place thereof the words “purchase, or taking by eminent domain.” 

Mr. Hosss of Worcester: I dislike to object to the previous ques- 
tion, but I feel as though this was a sufficiently important proposition, 
especially as this is the last stage, for us to give it a little more time. 
We have some five or six amendments moved; they never have been 
in print. They will be on the calendar probably for the first time to- 
morrow. I, for one, have not had the opportunity that I should like 
to study those amendments, which are thrown in at the last minute, 
and which, if discussion is closed at this time, must be considered 
very immaturely. I consider that the spending of a little more time 
at this last stage is a great deal better than to run the risk of voting 
on these matters without careful consideration. I have endeavored to 
sit in the background thus far and not monopolize the time of the 
Convention on this subject, which I have discussed on several occa- 
sions before this body. 

Personally I hope the previous question will not prevail, because 
I should like a little more than the ten minutes which the rules allow 
the member in charge of the report to speak after the previous ques- 
tion is moved. For that reason I hope at this time the previous ques- 
tion will not be ordered. 

Mr. Avery of Holyoke: I do not want to take but just a moment, 
but I hope the previous question will not be put just now. I do not 
intend to take up any time of the Convention; but this is a big 
proposition. 

Some years ago a private corporation thought it would contrive a 
scheme to get power from the Commonwealth of Massachusetts, taking 
the land of private companies, building a great reservoir district, and 
then assess the cost of the development and operation on the owners 
of water-power away down the stream. That corporation since has 
made an alliance with other organizations in the State of Connecticut, 
at Windsor Locks. It has plans to sell its power in Connecticut and 
in Rhode Island. I should like to see this resolution so thoroughly 
discussed that there will be nothing in it which will enable a private 
corporation to come in and get powers from the Commonwealth of 
Massachusetts, involving eminent domain and public use, and then 
use those powers to the detriment of Massachusetts and to the private 
advantage of the corporation. There is a lot wrapped up in this 
resolution that does not show from a reading. I am in favor of its 
general principles. I believe in it, but I think we ought to take ample 
time to scan it pretty thoroughly. 

Mr. Bryant of Milton: I hope the previous question will not be 
voted at this time, not because I expect to speak upon this measure, 
but because I want some more instruction myself and should be very 
much interested to hear further than we have heard about this large 
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and important subject. I hope the previous question will not be 
voted at this time. 

Mr. Saw of Revere: I sincerely trust the gentleman in this division 
(Mr. Creed) will withdraw the motion. We have here one of the most 
important propositions that has come before this Convention at this 
session. There are no restrictions placed upon the Legislature, assum- 
ing this passes, and there is nothing in this matter which will prevent 
the Legislature from turning over to the Waterways Commission, if 
you will, the authority to lease these rights for a nominal rental, with- 
out taxation. All these great questions are involved in this matter; 
and for the purpose of discussing them, in order that we all may under- 
stand exactly what we are doing, I sincerely trust the gentleman will 
withdraw his motion. 

The Convention rejected the motion that the main question be put forthwith. 

Debate was resumed Thursday, July 25. 

Mr. Hoxsss of Worcester: This matter was discussed very thor- 
oughly yesterday. It is gratifying to the committee which worked 
upon this matter to see a large and extensive interest in the matter, 
although personally I am somewhat disconsolate at finding myself 
apparently at variance with a number of the members of this Con- 
vention with whom I should be most glad to be in accord. I think 
it is fair to say that the school of political economy in which I was 
reared differed in no great degree from the school of political economy 
in which the gentleman from Lexington (Mr. Clapp) was reared. And 
yet upon this subject, although laboring upon the same committee, 
we have not been able to come to an agreement as to the precise 
terms of the amendment. To be sure, the difference is not a great 
one. It is spanned by the single word “utilization”. The gentleman 
from Lexington is willing to go as far as conservation and develop- 
ment, but he is not willing to stand for utilization, because, as he 
says, that opens the way for the Commonwealth to go into all sorts 
of business. In a measure, of course, that is true. Utilization means 
simply the turning to account. And I presume if the Commonwealth 
is authorized to turn to account these properties which the amendment 
authorizes it to take, that unquestionably means that it could go into 
a variety of private businesses. As to whether that is the probable 
result of the amendment I shall have something to say later. Suffice 
it to say for the present that it is by no means probable that the 
Commonwealth would enlarge its present functions in any marked 
degree except under the press of dire necessity. 

In the past few months, as I think the gentleman from Lexington, 
were he here, would agree, we have seen a most portentous develop- 
ment of the functions of the State and of the Nation. He has urged 
us to disregard war conditions, to deal with the subject on the basis 
of a normal condition. That may or may not be a safe thing to do. 
Whether, after the war, we shall have a reversion to conditions as 
they prevailed before the war is a consideration by no means cer- 
tain. It may very well happen, as has been urged on this floor, that 
after the war we shall see battle on the field followed by competition 
for world markets, a strife in social conditions which will necessitate 
a possible further expansion of the functions of the State. Therefore 
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we must look on this matter not on any assumed former basis, but 
with the possibility ever before us of abnormal conditions, not only 
such as prevail in the present but such as may prevail in the future, 
for we are building a Constitution that is to work not only in peace 
but in war as well, that is fitted not merely for sailing on calm and 
friendly seas but is fitted also to weather the storm. Therefore, if I 
decline to meet the gentleman upon his basis of normal conditions, 
it is because I think it is necessary to take into account what has 
been happening in the last few months. 

The great virtue of war is that it brings out at once the best and 
the worst that is inherent in humanity and in human institutions. To 
go no further than the one conception of property, — which is the 
one that is immediately concerned in this matter, — and the concep- 
tion of the proper functions of the State, conceptions that we, I think, 
can visualize at a glance, let us consider the results of this touchstone 
applied to our conditions, On the subject of property we have ‘seen 
on the one hand the nauseous take of profiteering, of seeking to grasp 
out of the necessities of the Nation an unjust gain, of taking advan- 
tage of a tragic position to control the necessities of life, to extract an 
unjust gain from the public. We have seen our friends of labor going 
forward under a formula for winning the war which may perhaps be 
adequately summed up in the line of the old poem: 

Strike! Till the last armed foe expires. 

We have seen the no less portentous instance of Lazarus emerging 
from the bosom of Abraham to go into partnership with Dives in the 
business of selling the Government rotten raincoats. 

On the other hand, we have witnessed concepts of property yield to 
the public interest in a notable degree. We have seen the people of 
this Commonwealth and of this Nation yielding up generously of their 
property in charity, in taxation, and even contributing from their own 
sugar bucket and flour barrel to meet the necessities of the Nation 
and of our allies. We have seen even the sacred subject of land 
treated in an equally casual way. We have seen the man who had 
land that he could not use say to his brother who had none: “Come 
and till,” and all about our great cities we have seen the wilderness 
blossom like the rose. We have seen the power of the State used with 
willing assent of the people to put these into actual effect. Fortu- 
nately, rigorous action has not been needed. Had it been needed the 
strong arm of the State to commandeer property unquestionably would 
have been exercised. Therefore, when we approach the subject of in- 
creasing the power of the State to take, we want to remember that 
the taking that we propose to authorize by this resolution is by no 
means more radical than the powers that the State, in this time of 
storm and stress, already is using. 

As to the functions of the State, we grew up, I think, with the idea 
that the functions of the State should be relatively restricted, that 
they should go as short a distance as was consistent with the carrying 
on of the public affairs and that as much as possible should be left to 
private initiative. That principle I am far from claiming is entirely 
out of date. A State cannot overestimate the value, the overwhelm- 
ing value, of private initiative in moulding and forming the character 
of its citizens. And yet during the last series of years, even before 
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the war, we have seen the functions of the State and of the cities and 
towns slowly added to. Our cities and towns very generally have gone 
into the business of supplying their inhabitants with some of the neces- 
sities of life. Water, for instance, is almost entirely now in the hands 
of the cities and towns of the State. The supplying of gas and elec- 
tricity has been taken up by some of our municipalities, and others of 
our municipalities under authority that we have granted this last year, 
somewhat hesitatingly, perhaps, already are seeking to enter on the 
business of supplying their inhabitants with fuel. That process is, 
I think, an inevitable one under present conditions. When I first 
entered the General Court nothing would have been further from the 
minds of the citizens of this Commonwealth than that the Common- 
wealth should undertake to operate the great street railway systems 
of the Commonwealth. And yet when the emergency arose the very 
‘men who would have opposed it at that time were the ones to come 
up to the General Court in favor of it. So times change and so 
opinions change. 

This proposition involves matters which have been under considera- 
tion for a long time, — the public interest in natural resources. The 
public wealth consists in land and the minerals under it, the streams 
that flow through it, the winds that blow over it and all of the matters 
which are given to us not by our own industry but by the bounty of 
nature. Those cannot be increased or added to in the main in any 
conceivable degree. There is a fixed quantity of them there and ac- 
cording to the use that we make of them we may grow great and 
flourish or we can stay as we are. 

In the matter of farming, — and I am no farner and _ therefore 
speak on this subject with considerable diffidence, — in the matter of 
farming there has been more than one occasion in the history of our 
race when a marked condition of social progress followed the intro- 
duction of new methods of farming, making it possible to raise more 
food upon the land they had and therefore making it support a larger 
population. The condition easily may arise whereby the State by in- 
telligent action can increase the net product of food from the land of 
the Commonwealth and thereby confer an inestimable boon upon its 
inhabitants. 

The subject of water supply, of increasing the power that is derived 
from our streams, of conserving the flow of water, of preventing floods, 
is a matter that the National government has considered long and 
seriously. I need not mention the extensive irrigation projects that 
the United States government has carried out. I think that those are 
familiar to all of us. Lately, of recent years, it has been proved that 
our streams contain in their flow the means whereby the lack of fuel 
and power from which so many localities suffer can be supplied through 
the medium of electricity; and the question arises now as to how that 
flow may be made most easily available for that and for other pur- 
poses. 

Most of our streams in this Commonwealth are pretty well tied up 
by private rights. A great deal of our water-power has been developed. 
The report that I have before me of the Commission on Waterways 
and Private Lands, just in print, indicates pretty clearly that a notable 
proportion of our available water-power already is developed. 

And yet that power was developed to meet the needs of manufac- 
s 
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turing and industries which grew up, many of them, a considerable 
time before the present age and the later discoveries in science. It at 
once appears that there is a possibility of remolding and reconstructing 
those water-powers so as to produce the greater quantity of power 
which the Commonwealth needs. _I wish to read, incidental to this, 
a small paragraph from this report which I have referred to. This 
refers to Miller’s River and to the Westfield River: 

The greater part of the undeveloped fall of these streams is owned by private 
companies, and if the plans they have prepared for their development could be car- 
ried out there is little doubt but that a part and perhaps all of the proposed reser- 
voirs could be profitably built. If, however, this storage is to be created by private 
capital it will probably require the codperation of all the parties who will benefit 
therefrom; but the projects are so large and so many interests are affected that it is 
doubtful if it can be accomplished by a voluntary organization of the mills similar 
to those joint efforts which have brought about the construction of numerous smal} 
reservoirs on various streams throughout the State. Hither State supervision of 
reservoir companies, or possibly even State construction of reservoirs, may prove 
desirable, and in any event it may be necessary to invoke the right of eminent do- 
main to accomplish the desired result. The financial support of the State may also 
be necessary, and would undoubtedly be of great value to the projects. 

The advantages arising from the proposed systems of reservoirs: would be — 
1. An improvement of the existing privileges. 
2. The development of the undeveloped stretches of the river, thus further utiliz- 

ing the State’s natural resources. 
8. The equalization of the flow of these streams, which would increase their ability 

to overcome pollution during the summer months and make possible greater indus- 
trial development. 

4. A lessening of floods, particularly on the Westfield River. 
It is believed that these projects are of sufficient size and importance to warrant 

the attention of the State. 

I do not think I need to go into that matter at very great length. 
The subject is an immensely complicated one considering all the ‘pri- 
vate interests involved. If left to individual initiative to bring about 
the desired result, it probably would fail. It already has been tried 
in one case and has failed through inability of the parties to get to- 
gether. Unless the State undertakes to take a hand in this matter, 
and unless the power is given to make necessary takings of land, that 
projected development, in particular, which involves the possibility of 
a large increase in the resources ‘of the Commonwealth would not be 
possible. That is one thing that this resolution undertakes to secure; 
I submit to the Convention that it is a reason why this resolution 
should pass. 

As to the mineral: resources of the Commonwealth, they are not 
particularly extensive. Still, we have some. 

As to the other natural resources, I do not think, after the disserta- 
tion on them by the gentleman from Beverly (Mr. Loring) that I need 
to go into that matter further. Enough that there is at stake in this 
resolution the possibility of good. 

As to the form of the resolution, there seems to be a greater degree 
of difficulty. A number of amendments have been moved. I wish 
to discuss them in somewhat other than the order in ‘which they appear 
upon the calendar. 

The first amendment of the gentleman from Beverly (Mr. Loring), 
striking out, in line 4, the words “and water resources,” and inserting 
in place thereof the words, “‘water and other natural resources,” I 
have no objection to. Nor have I objection to the amendment.moved 
by the gentleman from Boston (Mr. Kinney), on page 2, striking out 

© 
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the word “proper.” I think that it would make no conceivable dif- 
ference in the resolution. 

As to the second amendment moved by the gentleman from Beverly, 
striking out the words “by purchase or otherwise,’ and inserting in 
place thereof the words “upon payment of just compensation there- 
for,”’ I have no objection to the adoption of that amendment. I must 
confess that I cannot concur in the criticism of those words made by 
the gentleman from Boston yesterday. The words used are precisely 
those used in the tenth article of the Bill of Rights which I think does 
not even contain the words which he would have inserted, ‘eminent 
domain.” 

Mr. Waker of Brookline: I am sorry to hear the gentleman say 
he has no objection to that amendment, and I wish to. ask him 
whether he really means that or not. The words “by purchase or 
otherwise” are well-known, adjudicated words. They mean that prop- 
erty may be taken by purchase and sale or by eminent domain. They 
cannot mean anything else. It does not mean that property can be 
taken without paying for it. If property can be taken under the police 
power, it can be taken whether this resolution is passed or not. It 
seems to me that the words “by purchase or otherwise” are eminently 
fit words to be in this resolution and I trust that the gentleman will 
say they ought to stay there. 

Mr. Hozzs: I am not at all certain that the net result is going to 
be very different whether the words are inserted or not. I do not 
think, however, that there can be any question, after having made a 
declaration of public use, but that the power of the State to make 
purchases is entirely inherent and would follow as a matter of course. 
I am inclined to think that if the language of the resolution remained 
as it was, that the guarantee of the tenth article of the Bill of Rights, 
that property should not be taken for public uses without compensa- 
tion, would be entirely adequate to secure the same result. There are 
a number of members of the Convention who feel that a stipulation 
should be inserted relative to the payment of just compensation, and 
I see no harm in inserting that. Therefore I am not inclined to 
retract what I already have said. 

Mr. Dresser of Worcester: May I ask the gentleman whether the 
effect of this resolution would be either in whole or in part altered, 
if all after the words “public uses” were stricken out? In other 
words, is not the essence of the resolution contained in the first 
clause? 

Mr. Hosss: That is rather a large proposition. I am inclined to 
think that the declaration of these matters as public uses is the meat 
of the proposition. At the same time I do not feel that the succeeding 
words are entirely without value. 

Now, as to the amendment moved by the gentleman from Boston 
(Mr. Mancovitz), printed on page 1, that the resolution be amended 
by inserting after the word “taking’’, in line 6, the words “by the 
Commonwealth”, that may be considered in connection with the 
amendment moved by the gentleman from Lexington (Mr. Clapp), 
because they involve entirely different concepts. The one desires to 
strike out the word “utilization” for the purpose of limiting the power 
of the State; the other desires to insert the words “by the Common- 
wealth,” so as to secure that nothing shall be done except by the 
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State. The two propositions are entirely opposed. If you adopt one 
you must not adopt the other. It is my impression that we would do 
well to adopt neither. The amendment of the gentleman from Boston, 
confining this matter to the functions of the State, it seems to me is 
highly undesirable. There are a number of these propositions which 
can be efficiently, and ought to be, worked out by private enterprise 
and private capital. There are, on the other hand, projects like, for 
instance, the Miller’s River project, so complex and so difficult to 
carry through at all, that it is very questionable if they can be carried 
out entirely by private initiative. Suppose the State went in and 
built a series of reservoirs, such as the Commission on Waterways and 
Public Lands contemplated, — and this is said without passing upon 
the merits of that scheme. To whom is it going to turn them over 
after they have made the development there? It is for the benefit 
of all the enterprises all the way down the stream. ‘There is no one 
to whom it can turn the development over. It either would have to 
erect an artificial person, a new corporation or association, to which 
it could turn it over, or else it would have to keep it itself. Now, 
it might be for the benefit of everybody that the State should retain 
control of those reservoirs, which are for the benefit of a great number 
of people, rather than undertake to bring the various parties into co- 
operation, in some form or other of organization. On that ground, if 
on no other, it seems to me that the amendment of neither gentleman 
ought to be adopted. 

I do not feel that there is any such danger as the gentleman from 
Lexington anticipates of any great extension of the functions of the 
State. Our guarantee against State socialism is not the paper words 
of our Constitution; it is the sentiment of the people, which on the 
whole is in favor of private ownership and private activity, so far as 
practicable. 

Mr. Morton of Fall River: I should like to ask the gentleman, 
taking the resolution as it stands, with the word “proper” stricken out 
of it, which I understand him to assent to, — is there any limit to the 
extent to which the Legislature might go in deciding what conserva- 
tion, development, etc., may warrant? 

Mr. Hoxsss: I am not familiar with any definition of the word 
“proper” that would furnish any serious handicap to the activities of 
the State in that respect. I may be wrong on that point, but it did 
not strike me, on such consideration as I was able to give to it, that 
the presence of that word would be a serious limit on the activities of 
the State. 

Mr. Morton: I did not mean to put any special emphasis upon 
the word “proper,’’ but I understood the gentleman to assent to 
striking it out, and I took the resolution in the form in which that 
would leave it; but with it in or with it out, is there any limit, as the 
resolution is drawn, to the extent to which the Legislature may go in 
deciding what conservation and development, etc., require? 

Mr. Hoxsss: I think that the limit of the power of the State in 
other respects has been given in very general language and no serious 
harm has resulted therefrom. As to how far you want to tie the 
hands of the General Court down to specified lines and limits of 
action is, of course, a matter of discretion’for the Convention. Some 
people think that the General Court, or the State, can work better 
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with shackles upon their limbs. I am not given to that way of think- 
ing. It seems to me it is better to make the language of your power 
broad enough so that they can work without having too many con- 
stitutional impediments to rise and plague them and turn them aside 
from desirable lines of activity. 

Here are certain lines of activity upon which I believe I have per- 
suaded some of the Convention, at least, that there is a possibility of 
great good. You can give the General Court this power broadly and 
simply, or you, can tie it down and fetter it with restrictions that, at 
every turn, will be a perpetual handicap against their doing anything, 
meaning a perpetual resort to the courts to find the limits of their 
power. 

There is a possibility that you may decide to take that course. I 
rather hope you will not. I hope you will leave the Legislature as 
free to act in these matters as you dare to. Consider the broad and 
general language in which the police power, so called, for instance, 
is given to the Legislature, namely, the authority to pass all sorts of 
wholesome and reasonable laws. Can any power be broader than that, 
and has any serious harm resulted from the granting of so broad a 
power to the Legislature? 

The Presiding Officer interrupted the speaker to announce a great victory by 
the Allied forces in the European War. 

Mr. Hosss: This bifurcation of my speech brings me nearer to the 
conclusion of it. It is not easy to work up to a climax which would 
seem anything more than an anti-climax after that announcement. I 
am going to content myself with a very brief request to the Conven- 
tion to be as generous as possible to the powers they give to the Gen- 
eral Court, remembering that in any event the action of the Legisla- 
ture is not apt to be in contravention of the popular will. The General 
Court of Massachusetts has been proclaimed by many authorities to 
be closer to the people than any other State Legislature in the United 
States, and I think a fair inspection of its legislative records will indi- 
cate that it has not strayed very far from the beaten path of public 
opinion in the formulation of its State policies. Now, so long as the 
State desires the principle of private ownership and management to 
be maintained there is no danger that the Legislature will do any- 
thing else. 

_ The functions of the State were designed not for the sake of giving 
this State the opportunity to do something, but because those func- 
tions were essential for the well-being of the community.’ If the State 
ever makes up its mind that these propositions, or any other proposi- 
tions, are propositions for the community to handle, it will take more 
than a few words on paper to stop them. Therefore it seems to me 
that we waste a great deal of time in trying to forge verbal fetters to 
restrain the Legislature from doing what it is not at all likely to do. 
Certain well-known and persistent tendencies of the General Court 
that are not consistent with the public welfare may well be checked; 
but when it comes to the question of tying them up so that they can- 
not go into the farming business, cannot go into the manufacturing 
business, neither of which they are at all apt to go into on any exten- 
sive scale, although both of which they do go into to some extent at . 
present, I think you are taking a very great deal of unnecessary 
trouble, 
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Mr. Newron of Everett: I should like to ask the gentleman if he 
has accepted the suggested amendment of the committee on Form and 
Phraseology, striking out the words “by purchase or otherwise,” and 
inserting in place thereof the words “upon payment of just compensa- 
tion therefor?” 

Mr. Hoxsss: Subject to correction, I did. I may say, while I do 
not see the necessity of it, I do not see any real good reason why those 
words should not be inserted if anybody considers they are of any 
value. The Constitution now guarantees for property taken for public 
use the payment of reasonable compensation, and I think that guar- 
antee probably would extend to this amendment if adopted. 

Mr. Waker of Brookline: While we are on this point, it seems to 
me to be pertinent to pursue the discussion a little further. I under- 
stand the proposition is to strike out the words ‘by purchase or other- 
wise,’ and then insert other words in their place, — “upon payment 
of just compensation therefor.” Of course, as the gentleman from 
Worcester (Mr. Hobbs) has said, in one sense it is unimportant, it 
does not make any difference. If property is taken just compensation 
will be paid therefor. The only point that I make is this: The words 
“by purchase or otherwise” are thoroughly understood. They have 
been interpreted by the courts. They do not mean that property 
may be taken without payment therefor. They have but one mean- 
ing, namely, that the property may be taken by purchase by the Com- 
monwealth, or it must be taken by eminent domain. 

Now, my point is this: That with words so well known, so thor- 
oughly well adjudicated, it would be better to use them than to strike 
them out and use other words. 

Mr. Lorine of Beverly: The amendment proposed by me is to 
strike out the words “by purchase or otherwise.” The reason for 
that amendment was that though “by purchase or otherwise” is used 
in statutes by the Commonwealth it is not used in the Constitution. 
It has not been interpreted that I know of and I have yet to see an 
instance in which it has been used, so far as constitutional provisions 
are concerned. It is true that as a statutory provision it has been 
interpreted, as the gentleman from Brookline (Mr. Walker) suggests. 
Now, if “by paying just compensation” is the language of the Bill of 
Rights, it seems to me in a constitutional provision it is better to 
state constitutional language. Moreover, having been interpreted in 
the statutory words, being subject to the provisions of the Constitu- 
tion, “by paying just compensation,” it does not follow but that if 
a strain were put on the interpretation of that act it might be very 
well interpreted in the future not as it has been interpreted as to 
statutes, but a new interpretation given to it, and it might well be 
said that in making a Constitution the constitutional provision was 
altered, and the statute operated under “just compensation,” and did 
extend it to the police power, — taking it either by right of eminent 
domain or under the Commonwealth’s right to take by the police 
ower., 

: Therefore it seemed to me that this ‘phrase, which might define per- 
fectly the settlement of the question, was better than leaving it hung 
up with any doubt, to the possible future determination of the court. 

Mr. Hoxszs of Worcester: If I may be allowed to pursue the thread 
of my argument, which now has been badly scattered, I want to say, 
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in conclusion, that the principal amendment in importance is the 
amendment of the gentleman from Lexington (Mr. Clapp). That 
would introduce a serious limitation, it seems to me, upon this con- 
stitutional amendment. It would do two things. In the first place, 
it would do what the gentleman from Worcester (Mr. Dresser) ap- 
parently wants to do, —it would prevent the State from doing any- - 
thing with a property which already was fully developed, irrespective 
of how necessary that might be to a general scheme of development. 
It seems to me that this is an undesirable result. 

On the other hand, it would do what the gentleman from Lexington 
(Mr. Clapp) wants to do. It would confine the utilization of these 
properties, so far as the power to utilize them is contained in the 
power of the State to conserve and develop, to private initiative. 
While I am fully prepared to agree that in a great many cases it is 
better that that should be the case, there is a certain class of Cases, 
particularly those of large importance, where it might be essential for 
the State to be the controlling factor. So many of our large water- 
power developments are intimately concerned with the question of 
public lighting and the distribution of power, both of which come 
fairly close to the present conception of proper fields of public en- 
deavor, that it is not extending the matter a great way to allow the 
State to enter into this field. Therefore I hope that the amendment of 
the gentleman from Lexington (Mr. Clapp) will not prevail. 

I hope also that the amendment of the gentleman from Boston (Mr. 
Mancovitz), limiting this to the Commonwealth, will not prevail be- 
cause I think that would be equally mischievous. 

As to the several amendments relative to the form in which we 
shall put the language relative to the taking and the payment of com- 
pensation, I think that the Convention has heard sufficient from me, 
and I will leave them to the guidance of those who may desire to dis- 
cuss the question after me. I am firmly of the belief that no great 
mischief will be done by the adoption of the amendment, either of the 
gentleman from Beverly (Mr. Loring) or of the gentleman from New- 
ton (Mr. Richardson). Either one will work about the same thing. 
As to the words “just compensation therefor,’ not having been inter- 
preted, I presume it is a fair thing to say that no section of the Con- 
stitution has been under closer judicial scrutiny than the tenth article 
of the Bill of Rights, and if those words have not been judicially con- 
strued it is because they are too clear to need further construction. 

Mr. Broderick of Waltham moved that the resolution be amended by adding 
at the end thereof the words ‘‘, and the standard by which the value of water 
rights and water privileges shall be determined shall be the volume of power util- 
ized by the owner or owners or lessees thereof.” 

Mr. Bropericx: I am aware that other members desire to be heard 
at this time and I shall say now only a very few words, though I hope 
that I may have the opportunity to speak more at length before the 
vote is taken. I have offered this amendment because I believe that 
the effect and utility of this amendment, if it should be adopted by this 
Convention and ratified by the people, will be hampered very seriously 
by the complications and expensive litigation that will arise in deter- 
mining the value of water rights and water privileges. I believe that 
some standard should be fixed by this Convention whereby such values 
may be determined. 
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Mr. Quincy of Boston: I want to add only a very few words to the 
very excellent speech of the gentleman from Worcester (Mr. Hobbs) 
the chairman of the committee. I think he has placed this whole 
matter before the Convention in a very clear light. It seems to me 
that this is eminently a case in which the Convention would do well! 
to stand by the report of the committee and the attitude of the com- 
mittee in regard to the various amendments proposed. My only excuse 
for taking a few moments is the fact that I have given a great deal 
of thought and study to this particular question which is covered by 
this amendment, and that I want particularly to emphasize the im- 
portance of adopting the first amendment offered by the gentleman 
from Beverly (Mr. Loring). There is a difference of opinion in the 
Convention, perhaps quite an acute difference, as to the desirability 
of adopting his second amendment, which relates to the form of words. 
to be used. 

Mr. Waker of Brookline: If I may interrupt the gentleman at 
this point, I wish to say that I am satisfied with the explanation that 
has been made by the gentleman from Beverly (Mr. Loring), and I 
should like to withdraw my objection to that amendment. 

Mr. Quincy: I did not intend to say anything about the second 
amendment of the gentleman from Beverly or to take any position 
upon that question, but to ask the Convention to separate this first 
amendment from his second amendment. Now, his first amendment, 
to my mind, is very important, and I am very glad that the chairman 
of the committee has accepted that amendment, because it broadens. 
in a very important respect the application of this amendment. It 
extends it to all natural resources, and clearly its scope should be as. 
large as that. We are trying to provide for the development of the 
natural resources in Massachusetts, whether agricultural or fuel or 
power. I am specially interested in the development of the very great 
peat resources of this Commonwealth. The amendment as it stands, 
without the amendment of the gentleman from Beverly, would not 
allow action by the Legislature in regard to the control and develop- 
ment of our great deposits of peat. With the additional words in the 
amendment it would bring these within the scope of the action pro- 
posed. If he had not moved that amendment I should have done so. 
myself. 

In regard to the amendment of the gentleman from Boston (Mr. 
Mancovitz), I think that the chairman of the committee has taken. 
a very sensible attitude in favor of entrusting the Legislature with 
the full power to utilize these new constitutional powers, in such man--. 
ner as it sees fit. Why should we, if we are going to trust the Legis- 
lature with these new powers, undertake to say that they shall be 
used only by direct legislative action? I believe we should trust the 
Legislature to deal with each question upon its merits and upon its 
particular conditions, as it comes up. It may be the best policy for 
the Commonwealth to take directly, but it also may be the best policy 
for the Commonwealth to authorize a municipality, which perhaps. 
was operating an electrical plant, to exercise this power of taking. It 
might be the best policy to authorize some public service corporation 
to exercise the power of taking. So let us not tie the hands of the 
Legislature in advance and prevent them from dealing -with these: 
questions according to the circumstances of each particular case. 
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Let me, in closing, merely express my own great satisfaction as a 
delegate at the very important work which this committee has done, 
and recognize the very great value which I believe will inhere in this 
amendment if adopted by this Convention and by the people in the 
form recommended by the committee. The prosperity of this State 
rests upon the furnishing to the people of sufficient food, which we 
cannot raise in our own limits; of sufficient fuel, which we cannot 
produce ourselves because we have not got it here; and of sufficient 
power to turn the wheels of our industries. Anything that we can do 
to add to the supply of food, to the supply of fuel, and to the supply 
of power in the Commonwealth of Massachusetts will contribute in a 
very important degree to maintaining the basis for our future pros- 
perity. We use in this State nearly 2,200,000 horse-power. Our pros- 
perity is founded upon the production of that power in the most eco- 
nomical manner possible. I think it is a conservative statement to 
say that at least 100,000 further horse-power could be developed from 
water-powers by the kind of action which the Legislature would be 
free to take, and possibly would take to a considerable extent, if this 
amendment passes. 

I hope, therefore, that we shall follow the eoumntttes, not only upon 
this amendment, but in our action upon the amendments thereto 
which are proposed: and, more particularly, I trust that we shall vote 
down the amendment of the gentleman from Lexington (Mr. Clapp), 
to strike out the word “utilization.” The whole conservation program 
of the National government has been criticized severely upon this 
ground that it provided only, in its initial stages at least, — the matter 
is being remedied now, — for conservation. What did that result in? 
It resulted in the tying up of an enormous amount of valuable natural 
resources. They were conserved but they were conserved by being 
taken out of use, and being tied up so that for a time no one could 
use them. 

Now, we need conservation first, — the taking, the securing for the 
future public benefit. We need the power to develop; but we need 
also, subject to legislative discretion, which I believe we should trust, 
the power to utilize as it seems best to the Legislature, to utilize on 
the public-account. There is no dangerous extension of the sphere 
of public trading here. I myself and various other gentlemen in the 
Convention would go a good deal further than this amendment goes; 
but I have refrained from proposing to go further in the interest of 
supporting the committee, of securing the very value which inheres 
in the proposition as it stands. 

Mr. Suaw of Revere: I yield to no man in this Convention in re- 
gard to the conservation of the natural resources of our Common- 
wealth, but when you place the word “utilization” in this resolution, 
and incorporate it into our Constitution, I firmly believe you are going 
too far. As I understand that, it seems that if I own a piece of land 
and utilize it, that it becomes a public use, and at that time can be 
overseen by the Commonwealth of Massachusetts, under a legislative 
act, and, for the furtherance of that legislative act, be given to various 
boards or otherwise, or municipalities. 

I am not a critic of the Legislature, but there are certain limitations 
that should be placed upon such tremendously broad, extraordinarily 
broad, powers as are contained in that resolution. We have instances 
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in the tax matters in this Commonwealth where lands of the Common- 
wealth have been singled out from the other lands owned by the Com- 
monwealth; and the statute of 1909, chapter 385, part 1 of section 3, 
states that if a certain part of the lands of the Commonwealth, located 
in one ward of a city, are leased for business purposes, the lessee shall 
be taxed as if he were the owner of the fee. Mark the language of 
that statute: That if the lands of the Commonwealth, located in that 
one particular ward of a city, are leased, the lessee should be taxed as 
if he were the owner of the fee. That proposition came before ‘the 
Legislature of Massachusetts in 1904, when the present mayor of 
Boston was a State Senator. At that time, when it was sought to 
enact that statute, he desired to include an amendment that if all 
the lands of the Commonwealth were used for business purposes they 
all should be taxed to the lessee as if he were the owner of the fee, 
making a general tax act. After various ramifications through the 
legislative committees, the committee on Ways and Means finally 
decided to pick out that, one ward of a city, after all the facts had 
been presented to them and they put that statute through. That is 
an instance of the vast powers of the Legislature and their ability to 
pick out one particular piece of property and give it treatment not 
given to all others of like kind. 

There are pieces of Commonwealth property in East Boston, there 
are pieces of Commonwealth property in Quincy, which are leased for 
business purposes and are not taxable. When the Commonwealth of 
Massachusetts by right of eminent domain takes lands by virtue of 
that act, those lands are withdrawn from taxation and it requires a 
special act of the Legislature in order to make those lands taxable. 

Now, in the case in point, there are other lands in the vicinity, in 
this one ward of the city of Boston, that are held under a bond for a 
deed; there are others held under a license, business performed, a profit 
taken, on that very land, and no taxation to the Commonwealth of 
Massachusetts. It is unfair, it is unjust, it is unwarranted; and this 
very resolution places in the hands of the Legislature that same unwar- 
rantable and unjustifiable power, that they may take in dealing with 
that property. 

I am opposed to’ that amendment, — at least, opposed to this prop- 
osition; and if any amendment is passed by this Convention, I trust 
it will be the amendment of the gentleman from Boston. We have no 
quarrel with private ownership, nor have we any interest in their little 
fights amongst themselves. Let me instance this case: Suppose the 
Legislature takes the water-powers of Massachusetts by right of emi- 
nent domain. They pay reasonable compensation for the same. That _ 
property is withdrawn from taxation. Then the commission under 
which this particular division comes may take that property and they 
may lease it to their competitors for a nominal sum, and exempt from 
taxation. They may take my farm lands, if I have them, and the 
State Department of Agriculture may tell me that “you must do a 
certain thing upon your farm, otherwise you are deprived of your rights 
to them.”” They lay down special rules for me to follow on land which 
I own, occupy and utilize. Therefore I say that this word “utiliza- 
tion” is too broad; it makes it so that the operation and ownership of 
private property, utilized, becomes a public use. I think it is wrong 
in principle; and those illegitimate acts get their first footing from 
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slight deviations from recognized modes of legal procedure. We all 
have the right to be taxed and to operate under general laws, and I 
do not believe it right that we should incorporate into our Constitu- 
tion any resolution which would give the Legislature of Massachusetts 
such tremendously broad powers to utilize as they saw fit. [Ap- 
plause. | 

Mr. Butier of Brockton: As a member of the committee on Public 
Affairs, and perhaps the member who was responsible for the word 
“agriculture” appearing in this measure, I feel it my duty to say a 
few words in regard to the vast amount of wet and waste land in the 
Commonwealth of Massachusetts. There are between 300,000 and 
400,000 acres of waste lands in the State; it has been estimated that 
there are 500,000, but there are between 300,000 and 400,000 that we 
know are good for agricultural purposes. And I want to say that I 
had the honor of talking with an expert employed by the United 
States to look over the wet lands in conjunction with our State De- 
partment of Agriculture in Massachusetts, and he has said to me that 
in the great cedar swamp which is located within 40 miles of the city 
of Boston, within 20 miles of the city of Boston, there is land that is 
better for agricultural purposes than the great tide lands of Holland; 
it bears a better per cent of vegetable matter and would be better for 
agricultural purposes. And I want to say that there is need of the 
varied products, — of words that can be put into our Constitution giving 
our Legislature the right to develop those most valuable pieces of 
land. JI am told by the State Department of Agriculture that private 
parties have combined together who would like to develop some of 
those pieces of land, but there are a few people who own some farms 
scattered around amongst it who say: “Here, you are going to make 
big piles of money out of this. We won’t sell you our property at 
any reasonable price so that you can bring a public benefit to the 
whole people of Massachusetts.” And so you see it is of vital im- 
portance that we should make this, as far as the agricultural part is 
concerned, as strong as -possible, so that a vast amount of landjin 
Massachusetts can be utilized. We to-day raise but about 15 per 
cent of what our people use, and I am of the opinion that if we could 
utilize the land in Massachusetts as it should be utilized, if we could 
raise crops as they should be raised, we could feed from 60 to 80 per 
cent of the people of Massachusetts from our own soil. That will 
seem big, but if you figure the amount of food that can be raised upon 
one good acre of land you will see it would be an easy matter to feed 
60 per cent of the people of this State from its own soil. 

Mr. Bryant of Milton: I should like to ask the speaker where 
those farms are located which it is proposed to take away from the 
owners if this amendment goes through. 

Mr. Butter: I will say that I am not prepared to name the exact 
farms, but I will say that it would come in the range of one of our 
most productive sections of this waste land which is to be drained. 

Mr. Bryant: I should like to ask the gentleman if he will specify the 
location to which he has reference, — the general location of the 
district. 

Mr. Burizr: I will say that the location is within 20 miles of the 
State House. 

Mr. Lyman of Easthampton: I should like to ask the gentleman if’ 
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he would be willing to strike out the word “agricultural” and insert 
in place thereof “wet and waste lands”, which to all intents and pur- 
poses, according to his argument, would cover the situation. 

Mr. Burier: I think the word “agricultural” is the more im- 
portant word, and I should not be willing to strike out the word 
“agricultural’’, 

I think that there are other things that should be brought into 
consideration. In those wet lands in Massachusetts there are 25,000 
acres that are of a peat nature, and that in time will be developed. 
To-day already there is a development of machinery which will com- 
press peat. I hold in my hand a piece of compressed peat which ton 
for ton contains more heat units than a ton of our best anthracite 
coal, it is much cleaner to handle and much easier for the housewife 
to use, and I claim that when the machinery is got together, and it 
will be, that will compress that peat quickly — 

Mr. Apams of Quincy: Would the gentleman kindly inform the 
Convention as to the relative cost of the peat which he is speaking 
of now and of a ton of anthracite coal delivered at a person’s resi- 
dence? 

Mr. Butter: I am willing to say that at this time anthracite coal 
would be cheaper than peat, but when the machinery to compress 
peat quickly and take it from the ground is perfected peat would be 
on the basis of coal, and even cheaper than coal. Does that answer 
the gentleman? 

Mr. Apams: I had understood that the scientific men at Tech- 
nology were of opinion that the peat could be compressed and delivered 
more cheaply than anthracite coal at the present prices. 

Mr. Burier: That is the understanding that I have with improved 
machinery, but to-day I do not think it can be done, because peat 
contains from 80 to 90 per cent water and it must be done at one 
process. It must be taken from the bed, which will be an easy mat- 
ter, and when it leaves the machine it must be comparatively dry. 
So ie see it is the development of machinery that stops the peat 
to-day. 

I earnestly urge the passage of this resolution as coming from the 
committee, with the exception of the first amendment of Mr. Loring. 

Mr. Wetman of Topsfield: Fora long time I have been very much 
interested in the conservation of natural resources. J think it very 
important in Massachusetts that we should do what may be done in | 
this direction, but I am not able to see that anything in that line 
requires the passage of such an amendment to the Constitution as is 
now proposed. JI am inclined to think it is one of the most far- 
reaching of the measures now pending before us. We are trying to 
decide the policy of the Commonwealth. 

It should be borne in mind that eminent domain is a tremendous 
power. We use it now to a limited extent, but every person of much 
experience in such matters well knows that grave injustice to the 
individual is often done at the present time. Now, here is a proposi- 
tion to extend the right of eminent domain in regard to certain prop- 
erties almost, if not entirely, without limit. I do not believe that we 
appreciate the extent to which the power is extended if this amend- 
ment is made. It is said, very properly, that the Legislature may 
restrict it. So it may, but we are doing away with all constitutional 

’ 
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guarantees, and do we want to do that in regard to such a matter? 
Has not the individual some rights that ought to be guaranteed by 
the Constitution in this matter? The policy, as I understand it, under 
which the Constitution was drawn, was that individuals should be 
guaranteed in their individual rights so far as that was consistent 
with the public interest. Now, is it desirable at this time to wipe 
away all those guarantees, as we are doing in this amendment, and 
say that the government at any time may stand before a man’s farm 
or before his factory, and say: “This is no longer yours”, and give 
no reason whatever and ask no court to pass upon it? That is giving 
government a tremendous power. Has that worked well? In the 
first place, if the government has that power, I think we may reason- 
ably suppose that under present circumstances that power will be 
exercised with great extravagance and with great inefficiency, and 
when power is exercised in that way sooner or later the people have 
to pay, and in the next place, you are depriving individuals of their 
rights, their rights in property. You may say that that is for the 
public good. Well, now, who is going to be the government that has 
these tremendous powers? 

It is significant to my mind that two of the speakers who have 
recommended this act have referred to Germany as their model, and 
one of the speakers asked yesterday: “Do you hear any outcry 
against these laws in Germany?” I do not think you do. I think 
any man who outcries against the power of the government in Ger- 
many soon ceases to cry at all, because he is crushed. You may say, 
for instance, that this power will be exercised by the people, but is 
there any instance in history of a government given such enormous 
powers in which those powers sooner or later have not fallen into the 
hands of a comparatively small class of the people? If you establish 
these great powers, are you not building up here a form of govern- 
ment in its infancy precisely like the despotism that you are trying 
to crush across the sea, and is it not an anomaly that on the very 
day when we are cheering the fight across the sea to crush the powers 
of Germany, men rise in this Convention and propose to adopt here 
the very methods that have builded up the German military des- 
potism? [Applause.] 

Mr. CuHanpuxrR of Somerville: I believe that a prolonged debate on 
this subject will not change the general vote on it. I therefore move 
the previous question. 

The main question was ordered. 

Mr. Brown of Brockton: I want to ask a question of this Con- 
vention, following the gentleman who last spoke. The natural right 
of an individual! Have I not, in common with others, a natural right 
in a resource which now has been delegated? I claim I have. It was 
a natural heritage. Has any delegation of power conferred any prop- 
erty right upon an individual? Has the individual a right to recover 
what he has expended upon it? Yes, because the people were guilty of 
laches, as you lawyers call it. My position is that to protect natural 
rights in the future we should have this control over natural resources. 
I want to put in here, and it was my only purpose in getting the 
floor, that there is one natural resource which has not been alluded 
to here, and in the future, if you pass this act and the Supreme 
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Judicial Court looks to discover all of the possible construction that 
was placed upon the words “other natural resources,’’ it will find this 
one. What is your largest natural resource? What is the one resource 
that you cannot part with, because if you do you lose the Common- 
wealth? Why, it is the man power. There is a natural resource that 
is running to waste. If you are going to take some property for some 
purpose may it not be for the utilization of waste man power? Make 
the use direct and not as incidental. Let it be the direct purpose for 
which you take it. I want that to appear as one of the natural re- 
sources of this Commonwealth. 

And that word, too, —Commonwealth. I believe there are only three 
other States that have got it. Cromwell, I think, is the fellow from 
whom it comes. But the beauty of it! Commonwealth, common weal, 
common good, The State to act for the common good. 

The gentleman talks about Germany, about the dawn of peace, 
about the new democracy, about conflicts between labor and capital! 
Allow me to assume what I think is a possible case, a natural resource 
owned at the present moment by private title and the courts deter- 
mining that the title is absolute; having been given without any refer- 
ence to revocation and without any limit it is in perpetuity. If that 
individual can thus hold a natural resource, and the resource is so 
essential that man cannot live without it, then the man’s title to that 
natural resource may be used to take away the natural right of free- 
dom. That would be slavery. 

Yes, this is a vital question; the objection to the resolution often 
urged is that power if delegated may be used harmfully. Granted; 
but on the other side is the possible good. If you assume that good 
is liable to come uppermost, if you assume that 90 per cent of the 
people are liable to be good, then you must assume that in the natural 
order of things the Legislature will legislate for good and not for evil. 
I am an individualist, the very strongest. I believe in that govern- 

. ment which governs the least and just enough to restrain the few 
from injuring the many. 

Mr. Durcu of Winchester: I am glad the previous speaker said he 
was not a State Socialist, because I should not have reached that con- 
clusion from his remarks. I believe the issue presented by this resolu- 
tion in its present form is not whether we are in favor of conservation 
of natural resources or whether we are not in favor of the conservation 
of natural resources. This resolution spells down to this: Are we in 
favor of putting into the Constitution this declaration authorizing 
State ownership and operation of not merely mines if we have them, 
water-powers if we have them, but of the timber or lumber industry 
of the State, the wood industry of the State, and the farming of the 
State? That is the issue, — State ownership and operation of those. 
Last fall, at the eleventh hour, this Convention hesitated and declined 
to pass on to the people a proposition for the State to engage in in- 
dustries, even in connection with the necessities of life, except in times 
of emergency. It has been pointed out that there are no such limita- 
tions to this proposition. I simply wish to make clear that what has 
been thrust upon us, so that we are compelled to face it in our votes, 
is that if we vote for this it is for a declaration authorizing State 
ownership and operation of these industries. I for one cannot go that 
distance. 
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Mr. Harriman of New Bedford: That the old order is changing 
must be apparent to the most casual observer, and that the spirit of 
humanity is abroad in the land is also apparent. Statesmanship is 
leaving the realm of both National and State party politics and is 
going into the realm of the reconstruction of our social system. It 
is the issue that is here to-day before this Convention, and every act 
of the Legislature which seeks to limit in any way private industry or 
its work is an invasion upon the established order that has protected 
private property. The budget of England in 1909 was the greatest 
blow that ever has been received by the landed aristocracy, and the 
echo of that budget is heard here to-day in this Convention. All the 
laws of America which take over the oversight of private business are 
intrusions into the regions heretofore forbidden in State or Nation. 
We have to face this condition, and this resolution brings a clear cut 
issue in this Convention. I welcome it because it is the only issue, 
whether or not private interest shall be allowed to be paramount 
above the welfare of the great mass of our people. Private industry 
and ownership were necessary at one time, and it is necessary to-day 
within certain well-defined limits, but I submit, sir, to this Conven- 
tion, with the great mass of our people being driven from the farm 
into manufacturing, and with the harder days for the farmer, that 
farmers ought to realize, and we who are not farmers ought to realize, 
that we live by them. Burn our cities, and they grow like magic; 
burn our farms, and grass will grow in the streets of our cities. It 
is absolutely necessary, sir, that the farm should be taken care of, 
and I can conceive of a time when it will be necessary for the welfare of 
this Commonwealth, and it will be absolutely necessary for the various 
communities, for the State to help finance the farmer. I believe that 
this broad principle should be placed in our Constitution, and allow 
the people of the future untrammelled to deal with conditions that 
arise. For that reason I do not believe that there is any use in dele- 
gating anything that you cannot use, and for that reason I am op- 
posed to having the word “utilization” taken from this amendment 
and trust that the amendment will be passed as reported by the 
committee. 

Mr. Dresser of Worcester. The delegate in charge of this measure 
(Mr. Hobbs) agrees, as I think we all do, that there is only one clause 
in it which is of any account, and that is the very first one: “The 
conservation, development and utilization of the agricultural resources 
are public uses.’’? All the rest might be stricken out. That declara- 
tion of public use opens those properties to what from time to time 
may be thought wise by the Legislature, to limitless regulation, to 
limitless exercise of the power of eminent domain. If J may state the 
nub of the proposition, by way of illustration perhaps, suppose this: 
The Lord did place the land here, and our grandfathers came and 
grubbed out the stumps, tilled it and passed it on, developing it until 
to-day somebody has his farm or his water-power. His farm as a piece 
of arable land is an agricultural resource; it is not, in my opinion, a 
natural resource. The resolution as reported you will notice simply 
says “agricultural resources’, so that the farm that has been made 
and developed by the sweat and toil of generations is now declared 
in its present state of development and in its present utilization to be 
a public use. When you say that that is a public use any regulation 



610 PUBLIC INTEREST IN NATURAL RESOURCES. 

is possible. The price of milk may be fixed. Take something which 
perhaps has analogy to water-power. The agricultural commission or 
what not will say to the owner: “If you will fertilize your land a little 
more heavily you will increase your crop, and you must do it.”’ The 
man says: “I have been all through that. I know that for the addi- 
tional fertilizer that I put on that land I cannot get enough crops in 
addition to pay the cost of it, therefore it is uneconomical.” To which 
under this resolution the commission may answer: “Very true, sir, 
you may not be able to pay the cost, but you will raise more crops 
for the community and you must do it.”’ That is precisely the situa- 
tion with the waste water which we hear talk about going over our 
mill-dam. Lately the city engineer of Worcester was asked whether 
it was not possible to utilize the flood water of our storage reservoirs 
in the spring in some way, and in a very recent report he said that that 
was entirely impracticable.’ Under this resolution, whether it be a 
municipal supply or a private supply, the Commission on Waterways 
may say: “You shall raise your dam and save that flood water. I 
know you, Mill Owner, cannot use it, but it will help all the stream 
from Massachusetts to the Sound.” Now, that is a very wide prin- 
ciple. I have every sympathy with the attempt and the desire to 
conserve or develop our waste lands and our undeveloped water re- 
sources, a desire to such an extent that so far as I have been able I 
have tried to draft a resolution which would accomplish that and noth- 
ing else. I have not been able to do it. I have asked various people 
to help me, and they do not seem to be able to do it. 

Mr. WasHpurn of Middleborough: It may be worth while to take 
the time of the Convention to.make just a single point, and a single 
point only. ‘The words “by purchase or otherwise”’, as the gentleman 
from Beverly (Mr. Loring) has said, are not constitutional words; 
they are statutory words, and have been so employed. I have not 
been able to find a single instance of the constitutional use of such 
language. It may be true that the phrase “by purchase or other- 
wise”? has been construed; I do not find it has been. Of course the 
word “purchase” has been construed. Now, what is the constitu- 
tional language? Is it “eminent domain” or “just compensation”? 
Eminent domain to a limited extent, yes, but the usual language em- 
ployed in most State Constitutions is “just compensation.” This 
phrase is employed in thirty-seven State Constitutions that I have 
‘been able to examine. To give one or two illustrations: New York, 
Article I, section 6, provides that “No person shall be deprived of life, 
liberty or property without due process of law, nor shall private prop- 
erty be taken for public use without just compensation.” Maine, 
Article I, section 121: “Private property shall not be taken for public 
uses without just compensation.’’ Connecticut, Article I, section 11: 
“The property of no person shall be taken for public use without just 
compensation therefor.’’ Pennsylvania, Article I, section 10: “ Nor shall 
private property be taken or applied to public use without security of 
law and without just compensation being first made or secured.” Not 
to go further, I say then, that that is the usual language. Georgia and 
Louisiana employ the phrase “just and adequate compensation’’, Texas 
employs ‘‘ adequate compensation”, and Massachusetts,.as we have been 
told this morning, “reasonable compensation”. The phrase “just com- 
pensation” has been construed in a number of States, its meaning is per- 
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fectly obvious and well understood, and I think the recommendation of 
the committee should be followed. 

Mr. Pitispury of Wellesley:. I share the feeling so forcibly ex- 
pressed a moment ago by my friend from Topsfield (Mr. Wellman), 
and I am entirely in accord with my friend from Winchester in this 
division (Mr. Dutch) and like him could not support the resolution 
in its present form; but the possible importance of it cannot be over- 
estimated, and I think it has a feature which we may well preserve if 
we can preserve it without the rest. There are cases in which the 
State may intervene for the conservation and development of natural 
resources, and by the exercise of its sovereign power bring about re- 
sults which are not likely to be and perhaps cannot be accomplished 
by private enterprise. To that extent I favor the resolution; but 
when you go so far, as the resolution goes, and put into the hands of 
the State the power of utilization and control of all our natural 
resources, which means that the State may set aside private enter- 
prise and go into trade or production to any extent whatever, there 
I draw the line, and unless the resolution is amended in the manner 
proposed by my friend from Lexington (Mr. Clapp) I cannot support 
it. With that amendment, I am willing that it should be extended 
to all natural resources, as proposed by my friend from Beverly (Mr. 
Loring). 

Mr. Crapp of Lexington: Of course there is no time for debate, 
and I have nothing that I wish to add; I had my say yesterday. I 
rise simply to say that I am in favor of both of the amendments pro- 
posed by the delegate from Beverly (Mr. Loring), and expect to vote 
for them. As to the elimination of the word “proper”, as suggested 
by the delegate from Boston in the second division (Mr. William S. 
Kinney), it seems to me well enough to do that. I hope that all 
other amendments, excepting my own, will be defeated. 

Mr. Cxark of Brockton: I do not wish to discuss this matter, but 
I should like to inquire of the gentleman in this division who has just 
taken his seat (Mr. Clapp of Lexington), if he believes it would be 
wise to authorize the Legislature to provide for the development of 
natural resources and expend an unlimited amount of money in doing 
so, and then prohibit the Commonwealth from utilizing them and 
allow that money to lie idle. 

Mr. Hobbs of Worcester: The discussion seems to be mainly upon 
the point whether we shall include utilization or shall not include 
utilization. That seems to be the great point of separation of the 
two opposing sides. It is true that if the resolution goes in with that 
out, still something will have been accomplished; at the same time, 
I feel that it would be a serious limitation on the effectiveness of this 
proposition. In the formulation of the original Constitution, in de- 
fining the power of the State to take land the only limitation that I 
know of was that it should be for a public use. No definition was 
made of that term. The only limitations are such as the courts have 
conceived were in the minds of the framers of our Constitution when 
they used that word. In other words, our forefathers left that matter 
flatly and plainly before the Legislature with full powers to act, sub- 
ject only to an indefinite and unnamed restraint reposed in the hands 
of the courts. No great mischief has resulted from that. I think 
that the likelihood of any serious mischief resulting from the granting 
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of the broad power would be infinitesimal beside the chance of damage 
ve we might do by holding the Legislature down to too strict 
rules. 

The gentleman from Topsfield (Mr. Wellman) has utilized one argu- 
ment that I think ought to receive some consideration. He has at- 
tempted to damn this proposition by stating that it was one of the 
devices of the tyrannical powers across the water. It is an easy way 
to cry down a proposition by referring to Prussianism. Possibly 
the gentleman from Topsfield (Mr. Wellman) thinks that we have 
arrived at the point where we can disdain our opponents. It would 
seem to me to be profitable for us to consider this: That until we 
have arrived at that point it might be rather desirable to consider as 
to whether they have not a few leaves in their book that we could 
profitably inspect, and as to whether it would not be advisable to 
copy so much of their methods as would enable us to prepare for the 
future a development of the resources of our Commonwealth that will 
be efficient and enable us to bring to bear at the moment of danger 
the full resources of the Commonwealth. It seems to me that this is 
a proposition that the Convention might well consider. 

The amendment moved by Mr. Clapp of Lexington was rejected, by a call of 
the yeas and nays, by a vote of 79 to 106. 

Action on the remaining amendments was deferred until after the recess. 

The two amendments moved by Mr. Loring of Beverly were severally adopted 
and the amendment moved by Mr. Mancovitz of Boston was rejected. 

The amendment moved by Mr. Richardson of Newton was withdrawn. 

The amendment moved by Mr. William S. Kinney of Boston and that moved 
by Mr. Broderick of Waltham were severally rejected. 

The resolution (No. 379), as amended, was passed to be engrossed Thursday, 
July 25, by a call of the yeas and nays, by a vote of 127 to 74, in the following 
form: 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined article of amendment. 

The conservation, development and utilization of the agricultural, mineral, forest, 
water and other natural resources of the Commonwealth are public uses, and the 
General Court shall have power to provide for the taking, upon payment of just 
compensation therefor, of lands and easements or interests therein, including water 
and mineral rights, for the purpose of securing and promoting the proper conserva- 
tion, development, utilization and control thereof and to enact legislation necessary 
or expedient therefor. 

The resolution was considered Wednesday, August 7, for submission to the 
people. 

Mr. Piuuspury of Wellesley: I have expressed my opinion of this 
resolution at a former stage, and do not suppose it will be of the 
slightest effect to repeat it, or to add anything to what I have said 
before, but I feel constrained to remind the Convention, now that 
we are beyond the amending stage and the resolution is liable to be 
submitted to the people, that it is probably the most extensive and 
mischievous piece of State socialism which has passed the Convention. 
If it had been confined, as the minority tried to confine it, to con- 
servation and development, bringing in the power of the State for 
that purpose, which at times may advantageously be exercised when 
private enterprise or private power is insufficient, there would have 
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been no substantial division of opinion. In the form in which its 
promoters insisted upon keeping it, it may be held to authorize the 
State not only to conserve and develop the power of the streams, for 
example, but to own and run every factory upon their banks. In this 
form the resolution ought to be rejected. 

Mr. Dresszer of Worcester: I trust that the Convention will pause 
before passing this resolution further. I have tried to call to the at- 
tention of the Convention somewhat of the legal effect of it. I want 
for a moment to restate that. This resolution declares that the use 
or utilization of agricultural, or water, or forest, or other natural 
resources, is a public use. It is left to the law-making body to deter- 
mine what the public use is, without any supervision or passing upon . 
the question by the court. I am not aware at the moment that there 
is any other similar provision in the Constitution. Now, that means 
this: That any person who owns a farm, who owns a wood-lot, who 
owns a watercourse, becomes, if I may use the expression, a little 
public service corporation. He is utilizing a thing which is declared 
by the Constitution to be a public use. Private ownership of farm 
lands, of watercourses, of forests, is in effect swept away by this 
resolution. It is not merely a question of the taking of the property 
by the State. Of course, being a public use, by the words of the reso- 
lution itself it may be taken by the State, but it is taken upon com- 
pensation and the man is presumably as well off. It is not, therefore, 
the question of taking that is important, it is the question of use and 
of regulation and of direction. 

I quite agree with what the gentleman in charge of this measure has 
. said, that we need not fear that the Legislature next year or five years 
from now is going to disrupt all our farming or woodland or water- 
power interests. That is not likely, although things move very rapidly 
these days. He says they never will do it, but “never” is a long 
word. We cannot tell. Never! Well, in the words of the song of our 
youth: “What, never?” “Well, hardly ever.” They “hardly ever” 
will do it, but every once in a little while they will, and what can be 
done? Under this resolution it is possible to direct that a mill-wheel 
shall operate so many hours, that water shall be let down or held 
back, that every man shall keep so many cattle on his farm, that the 
price of| his products shall be fixed, that, as we have seen in the regu- 
lations of street railways, of railroads, of water companies, of light 
companies, everything which is conducting a public use, all sorts of 
regulations can be applied little by little here. Now, that is a very 
far-reaching thing. There is only one place in the world where this 
theory, which is a pure socialistic theory, is in practice. It is to-day 
in practice in Russia, where the farm lands, the forest lands and the 
industries are taken over. That has been done in Russia by force and 
by blood, — a revolution of force. The same thing can be done in the 
Commonwealth of Massachusetts when this resolution is passed, but 
it will be done here not by force or by blood but under the sanctity 
and the shield of our Constitution, which adopts in this resolution 
precisely the same theory that we see in practice there. 

You may say this is silly. Perhaps it is silly. It is a question of 
principle, whether or not that shall be done, whether we shall sit here 
and in this Convention to-day work the greatest social revolution 
which has happened in the Commonwealth. I do not think I talk 
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wildly about it, sir; I mean. precisely what I say. A little thought 
will bring out to every one’s mind these facts. It is unnecessary to 
pile up instances. There are many who say: “Why, we want to get 
at somebody who has grasped under the force of our laws things 
which ought to be left for the people at large.”’ That is a perfectly 
understandable thing. But when you grab at that you grab at the 
land of the little Polander who bought a little waste land a year ago 
and has started to develop it. He comes under the same rules and 
under the same laws. If in this resolution the purpose is to reach the 
rich or those who have acquired property by their efforts and their 
toil through generations, remember that at the same time there are 
those who have little property, little farms or watercourses, that are 
subject to the same rule. Now, we do not want to do that. It is» 
certain that we do not want to do that.. What we do want to do is 
to conserve and develop the waste things, the things that are im- 
practicable now to develop without aid or without power. That is 
what actuates that desire, actuates many who have voted for this 
resolution. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Worcester (Mr. Dresser) if he contends that the surplus development 
and utilization of the surplus agricultural, mineral, forest and water 
resources of the Commonwealth are proper uses. 

Mr. Dresser: I contend this, and perhaps I can state it best by 
an illustration: When there was granted to our forebears the waste 
land of the Commonwealth, that the Lord had placed here and that 
the hand of man had not touched, and when through generation after 
generation by toil, labor and money the forests were cut down and the 
fields were made capable of yielding produce, the result belongs to the 

- individual; and if it does not belong to the individual, there we have 
a socialistic State. 

Mr. Creamer: I should like to ask the delegate if he cannot dif- 
ferentiate between the natural resources and their value from a loca- 
tion standpoint in their crude and undeveloped state and those im- 
provements that have been made by generations of mankind. As I 
understand it, this resolution applies only and is applicable only to the 
natural resources, not the value that may be in those resources that 
has been produced by the individual who happens to possess them. ' 

Mr. Dressrr:, I am obliged to the delegate for that question, be- 
cause it raises the great doubt: when is a natural resource not a 
natural resource, if ever? Is the land which is waste, a natural re- 
source? Yes. As it is developed does it still remain a natural re- 
source? None of us can tell. The courts will have to decide that some 
time. If there is a point .in the development of the land or in the 
development of the watercourse where it is said that the natural re- 
source has become something else, let me suggest this. For illustra- 
tion, iron in the ground is a natural resource, but when it is made into 
steel it is not. Water running in the streams is a natural resource, 
but when a dam is put across and a new thing is created, — water- 
power, —is that a natural resource? If it is not, when does the 
change come? When does the change come? Now, that is a serious 
doubt, and it is my fear that it is impossible from the course of this 
debate, which perhaps will have to be looked at when the question is 
passed upon, to determine what we meant when we added “and other 
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natural resources”. There were two arguments. There was the argu- 
ment which was urged that we wanted to confine the resolution to 
resources in the state of nature. There was the argument that “other 
natural resources”? must be put in to take care of the possible use of 
the tide, or of the sunlight, or of peat, or of other things that were 
not here. That is a serious question, which no one, I think, can pos- 
sibly answer. But there is the effect of the resolution, unless that 
line shall be laid down, and if it is laid down the purpose which many 
people have in their minds, of getting at the development of a certain 
thing, is lost. A 

Now, I wish to ask, sir, the favor of the Convention for this. We 
ought to bring out distinetly the two issues. I think it is possible to 
provide for the use or development of natural resources-and leave out 
the doubtful question. If the Convention permits I wish to offer as 
a substitute for this resolution the following phrase, to be placed in 
the section of the Constitution which in this little black book is found 
on page 61 (Part II, Chapter V, section 2), and which outlines the 
desires and policies of the Commonwealth. I want to put in this 
phrase: “to foster the development and use of the waste or unde- 
veloped natural resources of the Commonwealth.” This is an impor- 
tant measure, ‘sir, and I feel that we ought not lightly to let the debate 
pass. I ask consent of the Convention to offer this amendment: 

Strike out the article of amendment, and insert in place thereof the 
following: 

Section II of chapter V of part the second of the Constitution is hereby amended 
by inserting before the words “‘to countenance and inculcate the principles of hu- 
manity”’ the words ‘‘to foster the development and use of the waste or undeveloped 
natural resources of the Commonwealth; ” 

so as to read: — 

Wisdom and knowledge, as well as virtue, diffused generally among the body of 
the people, being necessary for the preservation of their rights and liberties; and as. 
these depend on spreading the opportunities and advantages of education in the 
various parts of the country, and among the different orders of the people, it shall 
be the duty of Legislatures and magistrates, in all future periods of this Common- 
wealth, to cherish the interests of literature and the sciences, and all seminaries of 
them; especially the university at Cambridge, public schools and grammar schools in 
towns; to encourage private societies and public institutions, rewards and immuni- 
ties, for the promotion of agriculture, arts, sciences, commerce, trades, manufactures,. 
and a natural history of the country; to foster the development and use of the waste 
or undeveloped natural resources of the Commonwealth; to countenance and incul- 
cate the principles of humanity and general benevolence, public and private charity. 
industry and frugality, honesty and punctuality in their dealings; sincerity, good 
humor, and all social affections, and generous sentiments, among the people. 

By a vote of 114 to 91 (less than two-thirds having voted in the affirmative), 
- the Convention refused to suspend the rule so that the amendment might be 
considered. 

Mr. Pinispury of Wellesley: I move to. suspend the rule which 
forbids the introduction of amendments at this stage, and if necessary, 
though I do not understand that it is, I ask unanimous consent to 
make the motion, and to make a brief statement in explanation. 

I think there is some reason to suppose that the Convention refused 
to suspend the rule for the introduction of the amendment proposed 
by my friend from Worcester in the view that it would work so radical 
a change in the resolution as practically to nullify it, so that a vote 
to suspend the rule or to adopt that amendment would practically be 
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the effacement of the resolution. Now I should like to test the temper 
of the Convention on an amendment of a less radical character. In- 
flexibly opposed as I am to the resolution in its present form, I am 
entirely content to see the State vested with power to conserve and 
develop, but not to use and control, our natural resources; and I 
move an amendment to carry that view into effect, striking out the 
word “utilization”? in the first line of the resolution and the words 
“utilization and control” in the 8th and 9th lines, and making the 
necessary verbal change of inserting the word “and” before the word 
“develop” in each case. é 

Mr. Creep of Boston: I should like to ask the gentleman from 
Wellesley if his amendment is not in fact the one that the delegate 
from Lexington (Mr. Clapp) proposed and argued for so ably and so 
completely in the debate on the early stages of this resolution. 

Mr. Pirttspury: My recollection does not enable me to answer the 
question categorically, but I think it quite possible that it is so. 

Mr. Apams of Quincy: In the absence of or lack of memory of my 
friend in the first division (Mr. Pillsbury) I think I can answer his 
question. [I think the amendment which he proposes is practically 
identical with the one which the Convention debated at great length. 

I think that the amendment which he proposes, if not in words, is 
in substance precisely the same as the proposition which was urged 
upon this Convention from the beginning of this controversy. I think 
that it is the standing proposition which he has had before this Con- 
vention and which the Convention has debated with great elaboration 
and after long debate has defeated. That is to say, it is the refusal 
of this Convention to recognize the proposition that the Convention 
should overrule the proposition laid down by the Supreme Judicial 
Court in the Woodyard Case (Opinion of Justices, 155 Mass. 598). 
That is the substance of the conflict. And if there is anything which 
we have had a long and exhaustive debate on, it is that proposition, 
— that proposition which has been decided decisively by the votes of 
this Convention. 

Mr. Quincy of Boston: Without saying a word about the merits of 
this amendment as it stands, I think I may properly suggest to the 
gentleman from Wellesley that he is asking to have a regular standing 
rule of procedure of this Convention, a rule which he took a large part 
in framing, suspended in this particular case. I do not think he has 
given any reason to the Convention why we should adopt an extraor- 
dinary method of procedure in this case and throw open this particu- 
lar amendment to amendments on this its last stage when the rules 
provide otherwise. I wish that the gentleman from Wellesley could 
offer to the Convention, if he is able to do so, any good reason why 
we should depart in this case from the procedure prescribed by our 
rules, which he had as large a hand as anybody in reporting, unless we 
are to throw the door wide open and suspend the rules in all cases in 
order that we may redebate and further amend measures which we 
thought we had brought down to the point of a final vote. 

Mr. Harriman of New Bedford: Without discussing the merits of 
the document itself I want to call the attention of the Convention to 
the matter that has just been disposed of, the proposition of proyid- 
ing homesteads for citizens. That was killed by indirection, and the 
action of this Convention a few moments ago in refusing to suspend 
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the rule I think was well taken, and I believe that we should adhere 
to that particular principle. I cannot divorce myself from the idea 
that the attempt to amend this measure is an attempt to defeat it 
in its final passage in this Convention. 

Mr. Hoszs of Worcester: The question before the Convention is a . 
general suspension of the rule. It is not a suspension of the rule upon 
a single amendment. If adopted this throws the whole matter open 
again as it has been hitherto on two debatable stages, to any amend- 
ments whatsoever. It seems to me that that is a bad policy to estab- 
lish at this time. It seems to me that we have had enough of dis- 
cussion of details and of the paring of words upon this question, that 
it is about time we made up our minds as to whether we want this 
or not and came down to a fair and square vote upon the proposition. 
If the vote upon the last proposition, which was about as ridiculous 
a piece of emasculation as has been attempted in this Convention, is 
any indication, there is a strong opposition to this measure. It has 
been thoroughly lined up, the stage is entirely set and I would beg 
the Convention, if such be their mind, that they proceed to the major 
operation rather than tarry upon minor details. It seems to me that 
any subterfuge such as was moved by my colleague from Worcester 
(Mr. Dresser), any tucking this away under the guise of an “encour- 
agement of literature, and so forth” [laughter], is something that we 
might well omit and that we might proceed to a fair and square vote 
upon the main issue. [Applause.] 

Mr. Lummvus of Lynn: I do not understand this amendment to be 
a scheme to defeat the resolution by subterfuge. On the contrary, I 
submit to the Convention that some such amendment is necessary to 
save the parts of this resolution that are really needed by the Com- 
monwealth. There is, I think, a strong feeling here that some right 
in the Legislature to provide for the development of our natural re- 
sources is necessary, but I think there ‘is fully as strong a sentiment 
in this Convention that we do not wish to embark in a career of State 
socialism and that the whole measure is very likely to fail unless some 
reasonable amendment is made that will obviate some of its obvious 
dangers. Therefore I think some such amendment is necessary to save 
for the Commonwealth the power that it ought to have to deal with 
the’ development of its natural resources. It is much more important, 
I submit, that we make no mistake upon this very important matter, 
than that the technicalities of parliamentary procedure be observed. 

Mr. Epwin U. Curtis of Boston: I agree with the gentleman from 
Worcester. I have been opposed to this amendment ever since it was 
offered by the former United States Attorney (Mr. Anderson of Brook- 
line); and ever since he has deserted it and passed the baby over to 
my friend from Worcester, I still have been opposed to it. I hope 
we shall vote now not to suspend any rule or to put on any more 
amendments, but let us go to vote on the main question. We have 
heard it long enough, we all know what it is, we all are ready to vote. 
[Applause.] 

The Convention refused to suspend the rule. 

Mr. Luck of Waltham: I conceive that in creating this Convention 
a majority of the people of the Commonwealth, as far as the ballot 
showed, expressed a desire that there should be improvement in our 
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system of government. We have voted to submit to the people a 
method for exercising legislative power and amending the Constitu- 
tion which is known as the initiative and the referendum. Gentlemen 
are aware, I think, that in my own judgment this is a clumsy and 
imperfect device to accomplish ends that can ‘be secured better in 
some other way, and, so believing, I voted last year against the initia- 
tive and referendum. But, sir, may I call the attention of the Con- 
vention to the fact that this fall the people of the Commonwealth are 
to say whether they desire to have at their command the initiative 
and referendum with which to supplant the Legislature whenever that 
may suit their wish? And there are gentlemen within the sound of 
my voice who are very anxious that the people shall not declare in 
behalf of this new method. Sir, every day here I see from one to 
ten thousand votes added to the support for the initiative and refer- 
endum. [Applause.] I saw five thousand votes added when this 
Convention refused to take the word “proportional” out of the Consti- 
tution. [Applause.] \ I know of men of substance and standing and 
conservatism who since the rejection of that proposal by the Con- 
vention have said deliberately and publicly that they are glad to have 
the opportunity to vote for a device with which they can overrule the 
judgment of this Convention. And I warn my fellow-delegates that 
those of them who adhere to their purpose to set a stony face against 
all improvement and progress, are but inviting destruction. “Whom 
the gods would destroy, they first make mad.” [Applause.] Sir, the 
people of this Commonwealth do not want State socialism. The 
people of this Commonwealth do not desire to see the hobgoblins that 
are conjured up in the brains of my reactionary friends, established 
in this State House. The people here do not desire the Bolsheviki of 
Russia, but the people do desire that moderate, reasonable steps shall 
be taken to increase the happiness of the people in ways from which 
they are now precluded by the interpretation put upon their Con- 
stitution. 

Our forefathers, — and I am not ashamed to invoke their wisdom, 
— our forefathers said that they would give “full power and author- 
ity”? to the General Court “to make, ordain, and establish, all man- 
ner of wholesome and reasonable orders, laws, statutes, and ordinances, 
directions and instructions’, Will any man here stand and say that 
in the one hundred and thirty-eight years during which the people 
have had the power to do those things through the Legislature, they 
have been unmindful of the common welfare? Will any man here 
stand and say he so mistrusts representative government that he dares 
not let the people, acting through their representatives, do such things? 
I do not plead for any of the excesses that have been pointed out as 
possible under the proposed extension of power, Were I in the Legis- 
lature I would hold up both hands in protest against such excesses, 
But shall I be terrified and be scared out of deliberate, reasonable and 
prudent action, because, forsooth, a coming Legislature may do some- 
thing that all the Legislatures of the past never dreamed of doing? 

Let me give you a concrete illustration. England, which has had 
the foresight to see that the war will end, already has established a 
Ministry of Reconstruction. The other day I read a report filed by 
that Ministry, signed by Haldane, pointing out to Parliament and the 
King that by the establishment of central power stations, twelve or 
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fiftéen in number, scattered over England, it would be possible to an 
almost incredible degree to reduce the waste of the present system 
under which coal is burned beneath a hundred thousand boilers. 
These men of England have vision; they see what is coming. Can- 
not you open your eyes to the future? Cannot you see that to meet 
competition we may have to do precisely the thing that England pro- 
poses to do? Cannot you see that we may want to harness our rivers 
more effectively, may want to establish central stations to distribute 
power just as Haldane and the Ministry of Reconstruction advise in 
England? ~ Will you turn your face against opportunity? Will you 
say the doors shall be closed and double fastened so that our suc- 
cessors cannot save themselves? 

Gentlemen here too often, in my opinion, conceive that they are 
a Legislature. They fasten their eyes upon the merits of tbis or that 
specific course of action which has been held up to them as a possi- 
bility under a general power proposed, and fearing this or that thing, 
knowing if they were to vote on this or that law, their inclination be- 
fore hearing the argument would decide them against it, they say: 
“Power shall not be granted even to consider such a course.’ — Sir, 
I ask the gentlemen to face seriously this question of whether they are 
answering the people of the Commonwealth in fairness, in justice, 
in equity, when they say: “You shall not even discuss the wisdom 
of this or that policy.” 

I ask my friends who are young in public life to look toward the 
future. Let them remember what one of the greatest statesmen the 
world ever saw, Edmund Burke, told his countrymen was the rule that 
should guide the course of legislators and statesmen: “Timely con- 
cession is wise statesmanship.”” ‘Timely concession is wise statesman- 
ship; and a timely concession to the demands of the people may save 
us from evils with which we are threatened, may postpone to distant 
generations the day when a reign of Bolsheviki can here arise; the 
timely concession that shall allow ourselves through our chosen sys- 
tem of government to do that which we think for the best interests of 
the people, which shall allow our successors and all future generations 
as long as this Constitution shall stand, to follow their own judgments 
as to what is wisdom and what is virtue. [Prolonged applause.] 

Mr. \CHoate of Southborough: The remarks of the last speaker, 
brilliant and persuasive as they are, are not of a character to enlighten 
the judgment of this Convention, but rather to obscure the exercise 
of that judgment in its soundest way. We ought not to be frightened 
or intimidated into any action that our cool, deliberate common sense 
does not support. We ought not to be led into following any course 
by mere generalities. We ought not to be induced to pass a resolu- 
tion by any vision of votes that may be cast upon one side or the 
other. I rejoice in the knowledge that .my distinguished friend who 
has just spoken is a candidate for a very high office, and I pardon 
him when I know that he is indulging in these happy visions of votes 
in such tremendous blocks and I hope those hopes will be fully real- 
ized. But I doubt if those votes that he pictures are arguments that 
ought to sway us here. This resolution is not any glittering generality; 
it is a concrete proposition and to know whether it is wise to adopt it 
it must be analyzed. I ask your patience for a moment in that 
analysis. 
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When the proposition that is now embodied in this resolution was 
first presented to the Convention by its original mover the thought 
that was in his mind and the thought that was presented to the Con- 
vention, I submit, was this: That it was wise to empower the Com- 
monwealth, — the Commonwealth, mark you, — to develop her own 
natural resources herself and to prevent their exploitation by any pri- 
vate interests. That was the one simple proposition that was ad- 
vanced by the original mover of this resolution and which attracted 
the approval of the Convention in its original form. That is, that the 
Commonwealth should have the power to develop her owfi resources 
and that those resources should not be permitted, contrary to the 
wishes of the people, to fall into the hands of private individuals for 
private gain. 

That is not the resolution that is before the Convention. This reso- 
lution, which many of you may believe is a resolution to bring about 
that result, is a resolution which is masquerading, I submit, under 
entirely false colors. 
Now pause a moment and see what is the language of this resolu- 

tion. Does it mean that the Commonwealth is to have power to de- 
velop her water-powers, that as her water-powers are limited and some 
of them are in private control the Commonwealth may take those 
water-powers and develop them for the benefit of all the people? Not 
at all. It means this: It means that the Commonwealth may erect 
private corporations to which it may give the power of eminent do- 
main to bring about the very result you have sought in the thought 
that has been in your minds to prevent. ~ 

Read the language of this resolution again before you vote on it. You 
recognize to-day that the power of eminent domain is delegated by the 
Legislature to private corporations. How are your railroads built ex- 
cept by the delegated power of eminent domain, the power that belongs 
to the Commonwealth, to the people, and which is given to the rail- 
roads? Is not that true? How are your water companies erected? Is 
it not by the same delegated power of eminent domain? That is the 
very danger that is contained in this resolution, — that it does not aim 
at the Commonwealth developing its own natural resources, but it aims 
at permitting the Commonwealth to delegate to private corporations 
the right to do the very thing we do not want them to do, — that is, 
to exploit for their own benefit the natural resources of the Common- 
wealth. 

Is not that exactly what will follow if you give to the Legislature 
the powers in this general and loose language which this resolution 
contains, — that immediately there will spring up applicants for the 
passage of either general or special laws to build a water-power here, 
to develop a forest proposition there and to be given the right to take 
other, men’s land and other men’s property under the guise of devoting 
it to a public use? Is that what this Convention wants to accomplish? 
I submit it is not. 

Mr. Bennett of Saugus: Does not the power which is given in this 
amendment here exist already in many or most of the States of the 
Union, and has it not been the basis of the upbuilding of their agri- 
culture and industry? 

Mr. Cuoate: I am unable to answer that question from any re- 
search that I have made myself. 
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Mr. Dresser of Worcester: I understand that there is some such 
constitutional provision written into the Constitution of Idaho lately, 
and in no other State. 

Mr. Bennett: Let me ask the gentleman this direct question: Is 
there not such authority as this in the Constitution of Indiana, and 
has it not been the cause of the change of Indiana from a morass in 
many places to the richest agricultural land in the world? I ask the 
gentleman to answer that question. 

Mr. Dresser: I recall there is no such constitutional provision. 
Mr. CuoatEe: I am not now contending against the wisdom of al- 

lowing the Commonwealth to develop her own natural resources. I 
think there is much to be said on both sides of that question. . If, for 
instance, the natural resource which is the subject of such proposed 
development be a water-power, of which in the very nature of things 
the possibilities are limited and restricted, it may be a very wise 
thing for the Commonwealth to exercise that power. If, on the other 
hand, it be the development of agriculture, I think the proposition 
stands on quite a different basis. In the first place, it is not a thing 
which the Commonwealth alone can do successfully. It is not a thing 
which can be done advantageously for the benefit of all the people. 
Take a single illustration, if you please. How would it be feasible for 
the Commonwealth to go into the business of agriculture? Would it 
not inevitably follow that she would be brought immediately in com- 
petition with all: those men who make their living through farming, 
and would it not inevitably follow from all the experience that we have 
had that, inasmuch as the question of cost rarely enters into any public 
undertaking, we would find the Commonwealth, with its immense re- 
sources and the possibility that the right side of the balance sheet 
would not be a fundamental point, — find the Commonwealth brought 
into competition with all those men who have to do that business for 
their living? Whether it would be expedient to engage in such a public 
development might be a very grave question. ‘ 

Mr. Donovan of Springfield: I should like to ask the gentleman 
if his objection to this amendment is based upon his interpretation of 
the amendment as being such that it would provide for private cor- 
porations to control natural resources, and is not that inconsistent 
with the position taken by the gentleman from Wellesley (Mr. Pills- 
bury) and the gentleman from Worcester (Mr. Dresser) who held that 
it would be in the line of State socialism? In other words, the gentle- 
man who is speaking opposes this because it is not State socialism, 
while the other gentlemen oppose it because it is State socialism. 

Mr. CuHoate: I base my objection upon two grounds, one which the 
gentleman from Springfield has just voiced and which I think is an 
additional and it seems to me a more serious objection than that which 
has been urged by the gentleman from Wellesley or the gentleman 
from Worcester. In the second place, I base my objection to the 
resolution upon the vague, loose, uncertain language of the resolution. 
What is meant by “the other natural resources”? Who is going to 
decide what are the other natural resources of the Commonwealth? 
Of course the courts will be called upon to do so. We shall have a 
long line of judicial decisions somehow or other in the long run mark- 
ing what are and what are not natural resources. Certain things, one 
would say, would come pretty plainly within the comprehensive phrase 
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“other natural resources”. The fisheries, for instance, would they 
not? The granite quarries, would they not? Take, for instance, such 
industries as the brick making industry, the whole material used for 
it is derived from the soil, the clay banks. Are not those natural 
resources? Shall the Commonwealth either itself engage in that busi- 
ness, or is it wise to give the Legislature the right to erect private 
corporations with the power to take a desirable piece of land and carry 
on that industry away from that citizen if they want it? That is 
what seems to me to be the vicious part of this resolution, that it 
gives the opportunity to the rich and the covetous man. I think the 
danger is greater upon that side than it is upon the side of State 
socialism. 

Mr. Donovan: I should like to ask the gentleman if he realizes that 
the two points of view are contradictory, that to give the power to 
private corporations to exploit natural resources would be the direct 
opposite of State socialism and that the two fears cannot coexist, it. 
seems to me. 

Mr. Cuoate: It does not seem to me that the two ideas are in- 
consistent. JI think they may both exist, and exist at the same time 
and be subjects of danger to the people at the same time. It is per- 
fectly possible for the Commonwealth to engage in activities with 
reference to a certain portion of this field and 'to delegate the power 
to engage in activity as to other portions of that field to private in- 
dividuals. As, for instance, it is perfectly conceivable that the Com- 
monwealth might go into the development of water-power. It is per- 
fectly conceivable that under this resolution the Legislature might 
delegate to private corporations the right to engage in forestry and 
to take over tracts of forest lands which had been developed by in- 
dividuals or to take over tracts of farm land which had been developed 
by individuals and to allow those corporations to go into competition 
with other individuals, only with the tremendous added advantage of 
possessing the power of eminent domain. It seems'to me that power 
is vastly too great to be entrusted under the conditions that are con- 
templated here out of the hands of the Commonwealth. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Southborough if he does not think -his argument implies a profound 
distrust of the General Court. 

Mr. Cuoats: It does not seem to me that it discloses a profound 
distrust of the General Court. ‘The resolution, if it is approved by 
this Convention and submitted to the people, is not only an invita- 
tion but a direction to the General Court to do what the resolution 
contemplates. The risk of the step proposed to be taken is ours. If 
we take the step they certainly are justified in going further. 

Mr. Creamer: J should like to suggest to the detegate from South- 
borough that his argument presupposes that whatever action might 
be taken by the General Court would be an extreme action. In other 
words, in one case he presupposes that it might degenerate into State 
socialism, and in the other case he presupposes that the General Court 
might give away the property of the Commonwealth or the property 
of the individual to selfish interests of some kind. 

Mr. Cuoate: The latter proposition that is submitted by the gentle- 
man from Lynn is perfectly clear and perfectly obvious, that it will 
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permit the Legislature to delegate its own sacred power of eminent 
en to private corporations, — with what success cannot be fore- 
told, 
Now let me ask your patience for just a moment to a scrutiny of 

the language of this resolution. I have said that this language was 
vague and nebulous and uncertain, and I repeat it and ask you to 
look at it again to see if I am not right. What is meant and intended, 
what can be meant and intended, by the word “utilization”? Does 
it mean, as has been argued here, that the Commonwealth may dic- 
tate the method of use by another of his own property without taking 
it away from him? That is what has been suggested here. Do you 
wish that? I submit that you do not wish that. I submit that is not 
within the four corners of the proposition that as a general thing you 
have shown your approval of at all. Am I not right in saying that 
the proposition that you gentlemen heretofore have given your ap- 
proval of has been that simple proposition that the Commonwealth 
should have the right to exploit its own resources and that you did 
not expect to go beyond that? I am not arguing against that; I am 
only pointing out to you that it must be plain upon a careful reading 
of this resolution that that is not what the resolution means and what 
it will accomplish, but it will accomplish a great deal more than that 
and a thing which is entirely inconsistent with that and will accom- 
plish a result which may be full of danger, may bring about the exact 
reverse of the thing which I believe it is that this Convention wishes 
to do. [Applause.] 

Mr. Witiram S. Kinney of Boston: The real issue that is at stake 
here has not been mentioned this morning. The developments in an 
economic way, particularly since the outbreak of the war, have brought 
the people of Massachusetts and of all New England to a realizing 
sense of their dependence upon other sections of the country for fuel 
and light and power. The people of New England last year went 
through a winter during which they suffered privation on that account. 
This led to a study of conditions in New England in order to deter- 
mine whether or not we have at hand the means of supplying these 
needs and relieving us of this dependency upon other sections of the 
country, at least to some extent. The direction of that inquiry finally 
turned’ to the water-powers of Massachusetts. Modern invention has 
developed the hydro-electric plant to a point where if properly utilized 

. power, light and heat can be developed now by the use of the natural 
water flow of the country. The last Legislature created a special com- 
mission which is sitting this summer to investigate that subject. 
Now what did they find to be the situation with reference to the 

water-powers of Massachusetts? The bugbear raised by the gentle- 
man from Southborough is not something that may happen if this 
Convention passes this resolution; it is something that already has 
happened and is now a fact in this Commonwealth. That is this: 
There are a limited number of streams and river courses in Massa- 
chusetts whose flow is such as to make it wise to use the flow for the 
purpose which I have indicated. Those river courses already are 
dominated by and already are in the control of private corporations 
erected by the Legislature to exploit the water-powers of Massachu- 
setts. We need not raise that bugbear as something to deter us from 
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action, because that is the situation which exists to-day in Massachu- 
setts, and in order, sir, that the people of Massachusetts, that the Legis- 
lature of Massachusetts, may have an opportunity to redeem and to 
reclaim the power to further develop those watercourses which already 
are in a state of partial development by private capital, this resolution 
is necessary. 

Mr. Ricuarpson of Newton: I should like to ask the gentleman 
whether or not it is within his knowledge that the passage of this reso- 
lution or amendment is being favored if not actually sought by one or 
more of the great power companies which at present are operating in 
this Commonwealth. 

Mr. Kinney: It is not within my knowledge. At recent hearings 
the representatives of practically every water-power in the Common- 
wealth have been present and the one fear they express is that the 
State contemplates the actual taking of their property. As I under- 
stand the position of the water-power companies of the Common- 
wealth, the legal representatives of some, of which companies are mem- 
bers of this Convention, they do not object to a development, as the 
gentleman from Worcester (Mr. Dresser) put it, of such watercourses 
as have not already been developed by private capital. In other 
words, they fear perhaps that the Commonwealth is about to make a 
taking of their property. 

I have pointed out that the erection of corporations to exploit the 
streams of the Commonwealth already is an accomplished fact, there- 
fore the “hobgoblin” raised by the gentleman from Southborough as to 
a future evil in that regard is disposed of beyond cavil. 
Now as to State socialism. Massachusetts needs its proper develop- 

ment. This is a development which Massachusetts needs to make her 
economically independent. Did the west, when they found that to 
make arid lands fertile it was necessary for their Commonwealths to 
create great dams and reservoirs to provide a proper system of irri- 
gation, consider that State socialism? The State of Maine, sir, already 
has this very: power. The State of Maine has carried it in the form 
of statute to the extreme. In the State of Maine under the existing 
statute, if a water-power company refuses to obey an instruction of 
the State to make a further development, under statute the State 
immediately may make a taking of its property and control it in the 
direction in which the State desires it used, and the State uses it 
and returns it or may keep it upon the payment of compensation, 
in other words, by eminent domain. The State of Maine has realized 
the necessity for the development of its water-power. It has realized 
its dependence upon coal fields which lie in other sections of the 
country and has met the situation. Why should Massachusetts lag 
behind? 
We need not fear that the Massachusetts Legislature is composed of 

men who are going to dispose of the interests of the people without 
proper considerations. Why, only a few years ago this very prop- 
osition confronted the Legislature. One of the streams has_ its 
head-waters in Massachusetts, differing from the Connecticut and the 
Merrimack, which have their head-waters in other States, is Miller’s 
River. A very prominent capitalistic concern on State Street which 
has done very much in the west in the development of hydro-electric 
power conceived the idea that it would be possible at the head-waters 
ee 
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of Miller’s River to construct storage reservoirs and retain the high 
waters of the spring to use them later in the season when by nature 
the course of the river would be low, to equalize the flow and thus 
preserve the water-power, making unnecessary the use of steam-power 
during the summer months by those plants. This corporation con- 
ceived the possibilities of that situation and it came to the Legisla- 
ture of 1913, I believe, first, — I was a member of the body, — and 
asked for a charter to be allowed to construct at its own expense those 
storage reservoirs at the headwaters of Miller’s River and to be 
allowed to charge and assess corporations lower upon the stream for 
the privilege of using the water that later might. be realized from these 
storage reservoirs. The Legislature killed that proposition because in 
the conception of the majority of the members of the Legislature it was 
not proper to place this vast power.in the hands of any private cor- 
poration, the Legislature feeling that if this vast power, this practical 
control of the flow of Miller’s River, was to be created at all, it should 
be done by the Commonwealth itself. And that was the line of argu- 
ment which mill owners lower down Miller’s River presented through 
their counsel to the legislative committee which considered the matter, 
and that was the determining factor in the rejection of that proposition 
at that time by the Legislature. 

So the question of the erection of private corporations should not 
frighten us, neither should the suggestion of State socialism. 

The coal proposition is this: You know and the people of Massa- 
chusetts know to their sorrow that we here are dependent on other 
communities for our coal. You know that the only way you can help 
supply that deficiency in Massachusetts is to pass a resolution of this 
character which will make possible in Massachusetts the development 
of its water-power in order that to a certain extent at least we may 
supply this deficiency of light, heat and power to the people of Massa- 
chusetts. Is that a proper demand for the people of Massachusetts 
to make on this Convention? If it is, then this Convention should 
pass this resolution. If you believe in leaving the water-powers of 
Massachusetts where they now are, to wit, in the hands of private 
capital, then kill this resolution. [Applause.] 

Mr. Waker of Brookline: There are about three minutes before 
the time for recess. Three minutes is all I shall wish on this subject. 
We have listened to two very great and very able speeches in favor 
of this resolution, one from the gentleman from Waltham treating of 
the general subject and one from the gentleman from Boston treating 
more specifically of this measure itself. The situation is very clear. 
We have in Massachusetts agricultural lands and we have some min- 
erals. We have some forest and we have some water resources. Those 
natural resources now are in the hands and under the control of pri- 
vate individuals and private corporations and will be developed and 
operated and used solely for their private interest, from their point of 
view, regardless of the general welfare of the Commonwealth. Very 
well. So long as those private interests in developing those natural 
resources for their own benefit incidentally develop them in the in- 
terest of the whole Commonwealth, we are glad to have them devel- 
oped that way. But when the Legislature sees that those natural 
resources are not being properly developed, sees that they are not 
being developed in the interest of all the people of the Commonwealth 
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of Massachusetts, then the State, in the interest of all the people, 
ought to step in and control the situation. This resolution merely 
gives to the Legislature the power to step in and control the situation 
when the public interest demands that control. I do not believe this 
Convention is going to withhold that power from the Legislature of 
Massachusetts. [Applause.] 

Mr. Chandler of Somerville: I move the previous question. 
Mr. Hozsgs of Worcester: It seems to me very unfortunate that 

the previous question should be moved at this time. The matter has 
been discussed by several; I was hoping for a little more than the ten 
minutes that are allowed me under the rule. Of course the Conven- 
tion is a law unto itself and if it does not desire to allow me any more, 
I at least have that. At the same time it does seem to me that I 
might have fairly a little more time than the ten minutes to discuss 
this important question. 

The main question was ordered. Debate was resumed after the recess. 

Mr. Wesster of Haverhill: It is an accepted axiom of philosophy, 
that action and reaction are equal and opposite, and with almost 
equally inexorable certainty might we draw from history the deduc- 
tion that never has there been an era of social dissolution and anarchy 
that was not preceded by a period of social injustice. Had it not been 
for the Bourbons, with their fatuous policy, culminating in the assump- 
tion of identity by an individual with the State, the pages of French 
history would-be unsullied with the blood and tears of the French 
Revolution. Had it not been for ministerial stupidity and oppression 
exercised toward these struggling Colonies the empire of Great Britain 
would not have been bereft of the brightest jewel in its crown. And, 
sir, to-day in Russia had it not been for Czarism, with all its concomi- 
_tants of the knout and dungeon and its long files of the most liberal and 
the bravest in the realm threading their way through dreary wastes to 
the death-in-life of Siberia, there would have been no Bolsheviki, whose 
mad acts now, even while our voices are raised, threaten the security 
of civilization. Sir, I am filled with alarm as I see that, in this en- 
lightened assembly, still the voice of reaction and repression, repres- 
sion of perfectly legitimate as well as undoubtedly sound and scientific 
conclusions and aspirations of the people of this country, shall dare 
be raised. I shrink, sir, from the contemplation of consequences which 
may ensue if we longer refuse to recognize the trend of events in this 
present day and deny to the people that measure of exercise over their 
own resources which every man of us sitting here knows they are in- 
telligently and expectantly demanding. 

I have had occasion before in this assemblage to ascribe the pos- 
session of statesmanship to the honorable member from Waltham who 
sits in this division (Mr. Luce). To my mind, sir, he never gave more 
convincing proof of that to this body than in his remarks of this morn- 
ing, and I want to join his appeal for a forward looking vision as we 
approach our vote upon this matter.. Some of us perhaps may sym- 
pathize with the view of that parliamentarian who once inquired: 
“What has posterity done for us?”’ Nevertheless, I believe that the 
claims of posterity should be recognized in this deliberative assembly. 
The natural resources of the Commonwealth are for the present mo- 
ment the common possession of all who dwell within its confines. 
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They are the common heritage of those who must come after us, and 
of which is seized every child born in the Commonwealth of Massa- 
chusetts with his first breath. How shall we decide, in view of that 
scrutiny which coming generations will apply to our acts here, how 
shall we decide that this common heritage shall be administered? For 
the common good, — for the common good, sir? — or according to the 
interests of individual or corporate bodies which always must be nar- 
row and provincial in their approach, and perhaps may be selfish? 

That is the attitude I assume we are to take if we vote against this 
resolution. 

Sir, it is an affront to humanity, it is a challenge flung in the face 
of thinking men, it is a denial of every principle in defence of which 
we are supposed now to be shedding our life and treasure. And we 
are asked to do this in the name of conservatism. Conservatism for- 
sooth! It is the conservatism of the engineer who ties down his safety- 
valve and shovels fuel beneath an already overstrained boiler. It is 
the conservatism of the ostrich, with its head in the sand imagining 
that danger, because unseen, is afar off. 

Sir, I plead for the adoption of the resolution. [Applause.] 
Mr. Powers of Newton: It certainly is somewhat amusing to hear 

the claim made that the resolution which we now have under consid- 
eration is of a progressive nature. If we were to go back into English 
history, — for instance into the 17th century, — we should find that 
England had upon its statute-books laws very similar to this. In fact, 
the statutes of England at that time fixed the wages which were paid 
to working-men, the prices of every commodity which was sold in the 
markets of England. The industries of that country were controlled 
by statute law, and practically the terms of every contract were fixed 
by law. That policy continued for nearly one hundred years, and 
finally resulted in what is known as the Industrial Revolution of 
England, out of which grew the industrial policy known as the laissez 
faire, or, as it was translated, “Let things go.” From that time a 
new policy was adopted in England, which not only revolutionized 
that country, but changed industrial conditions throughout the civil- 
ized world. It was the adoption of a policy of individual liberty and 
initiative, and that is the policy which has built up England. It is 
the same policy which has developed France; the same policy that 
has been in existence in this country ever since the settlers landed at 
Jamestown and Plymouth. The State or the government stands in 
its relation to the individual as policeman, and says: “ Work out your 
own fortune; acquire property; till your lands; do whatever you 
choose, but you must not interfere with another man doing the same 
thing that you are doing.” 

This freedom and initiative have developed this country, cleared off 
the forests, built canals and railroads, developed the great middle west, 
and finally worked its way over the Rocky Mountains to the Pacific 
coast. We now have come to the parting of the ways. If we adopt 
this resolution, we say to the Legislature that we put our stamp of 
approval upon pure socialism in Massachusetts, and against individual 
initiative. Is this Convention prepared to do that? 

Mr. Butzer of Brockton: I want to appeal to the members of this 
Convention to consider this resolution. Do you want to see Massa- 
chusetts produce from 65 to 75 per cent of what the inhabitants of 
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the State use? Do you want to see that, when to-day they produce 
but 15 per cent? If you do, pass this measure along as it is, so that 
it will give the Legislature the right to grant legislation that will do 
that. And that is not an idle thought; that is a thought which has. 
been considered by the National government’s experts and our State 
experts. Those are facts which will be realized after the man power 
of this world comes back from destruction and work for construction 
again, which will come after the close of this most cruel war. You 
have learned, gentlemen of this Convention, that leaders in the coun- 
sel for the corporations have called this a socialistic measure. I be- 
lieve there is not one particle of socialism mixed in it. I think that 
it is purely and justly a measure to upbuild the agricultural interests _ 
and other interests which may be developed in the State. For those 
reasons I hope that this Convention will pass this measure as it now 
stands. 

Mr. Wetiman of Topsfield: I cannot help fecliae that this is one 
of the most important measures before this body, and it seems some- 
what strange to me, in view of the importance of the measure, that 
many of the arguments in its favor are such that I ought not in the 
least to consider them. Is it to be supposed that I, in pursuance of 
my duty here, should vote for a measure in which I do not believe 
because, forsooth, there would be some votes gained somewhere else 
against another pernicious measure? Is that the ideal with which I 
should stand here and vote? And then it is said, it is purely assumed, 
that a certain state of affairs exists here, somewhat like the French 
Revolution, and that this measure is a measure which is designed to. 
greatly benefit the people. But that has not been proved. That is. 
assumed. There are some things about this measure, however, which 
we do know, and I cannot help feeling that the men here are voting 
because they do not quite understand the vast power that exists in 
this measure. The right of eminent domain is a tremendous power, 
always liable to abuse, and we are extending it in this amendment. 
beyond the vision of any man who listens to me. We do not know 
the vast extent to which we are extending that power. Now, when 
you give government such a power as this, what has happened in other 
places, and what is the temptation that will be before the party in 
power and before the Legislature? It will be clearly this: To say ‘to. 
the man who owns property “You do as we say, or we will crush 
you”. That is the exact position in Germany to-day with just these 
powers. No man can do great business there and oppose the govern- 
ment and liye, and we put that same power into the hands of our 
Legislature. You say: “They are wise men. They will deal well with 
it.’ I grant it. But is it well to trust any man with that kind of 
enormous power? ‘This measure is not progressive. It is an attack 
on human liberty. It is the greatest attack on personal liberty that 
has been brought up in this Convention, and I say stand by personal 
individual liberty if you want progress and great success for the old 
Commonwealth of Massachusetts. [Applause.] 

Mr. Brennetr of Saugus: My friend in the first division (Mr. 
Powers), who also sits in the rear and wisely speaks from the front, 
declares that this is the most important measure of the session. I do 
not remember any measure in this Convention so insignificant or so 
modest that some sympathetic soul has not arisen and pronounced it 
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the most important measure of the Convention. This is an important 
measure. It must be broad. 
Now let me tell you how the water-power of Minneapolis was 

created. At St. Anthony’s Falls the rock was so soft that it moved 
back a great many feet, if not a mile, every year. They got an ap- 
propriation from the Federal government to improve the navigation 
of the Mississippi River. They ran a tunnel under there, and put 
cement in, and made a false terminal, and they put somewhere about 
one thousand to ten thousand little Jakes up north of Minneapolis 
and created permanent reservoirs and created a water-power which 
has ‘made Minneapolis the foremost manufacturing center in the 
United States. When they created the cities of Lowell and Lawrence 
private enterprise had to do everything. They had to take the water- 
power of Lake Winnepesaukee, and they had to build dams at Man- 
chester and Lowell and Lawrence, and twenty-five years ago all the 
fine cotton goods used in the United States were imported. In a hun- 
dred years we had not been able to fully develop that industry. 

Let us not be so much afraid of the Legislature. You have got to 
trust somebody. You have got to trust the manager, you have got 
to trust the salesman, you have got to trust the bookkeeper. Let us 
trust the Legislature, because this matter has got to be broad. 

I have not much time, but take this, for instance: Here is a man 
who has an ice pond. The water-power was a woolen mill. Then 
the woolen mill went to pieces, and it was a wool pulling estab- 
lishment. Then wool pulling became unprofitable, and it became an 
ice pond, and somehow or other that became illegal, but nobody 
knows, nobody looks into it. Now the ice pond floods all the shores 
around and makes acres or miles of morass which ought to be re- 
claimed. The Commonwealth has got to get into! the business of 
straightening these matters out, — the Commonwealth, which is show- 
ing us as never before the effectiveness of governmental action in 
many enterprises. 
We need something of this kind. [I am not afraid but it is going to 

be adopted, and I should not have been the least afraid had it not 
been for the astonishing action of the Convention this morning on 
that modest, little, insignificant proposition, — the homestead law. 
But the Convention went so curiously that it seemed to me this is 
one of the ultra-conservative days, and they are liable to err in that 
direction. 

In reply to the gentleman from Worcester (Mr. Dresser) there is 
hardly a State in the west that does not have a law like this. In 
Utah their ditch companies and their ditch aggregations of neighbors 
have reclaimed the agricultural land. The same is true in Indiana, 
and a gentleman showed you this morning that it is being adopted 
in the State of Maine. If we adopt it here we do something to put 
Massachusetts in line with the other Commonwealths for the preser- 
vation and development of natural resources, and I think we can 
trust the Legislature in the matter, and I hope the amendment will 
ass. 

¥ Mr. Hoxszs of Worcester: It is obviously impossible to cover so 
long and tangled a subject in ten minutes. I shall therefore confine 
myself. to one or two points that have been touched upon in this 
debate. 
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The gentleman from Wellesley (Mr. Pillsbury) has intimated that 
there is some reason for this resolution so far as development and 
conservation go. With that admission I feel that I may claim that 
this resolution has some virtue and approach the proposition as to 
the utilization which in his mind and in the minds of others seems to 
to be the sticking point. 

The gentleman from Southborough (Mr. Choate) stated that it was 
one great objection to the measure that it left in question as to 
whether this proposition did not give the Legislature the right to tell 
a man how he should use his own property. I am going to give you 
one illustration to indicate how some men in this community are 
using their own property and these resources. There is a certain river 
in this Commonwealth upon which there are some seven mill privi- 
leges. They all were used once. One company, a large, powerful 
company, has acquired those seven privileges one after the other, and 
six of them now are lying idle and waste, not because they are not 
valuable but to keep away competition. It is that sort of thing that 
is going on under the sacred untrammeled right of individual property 
that the gentleman from Newton (Mr. Powers) has pleaded for so 
powerfully. I wish to put it to this Convention if there is anything 
so sacred in vested right that it justifies us in countenancing waste, 
that it justifies us in countenancing letting lie idle that which ought 
to be turned to the good and profit of the community. That is one 
question which is involved in this proposition. 

So far as relates to water-powers I would suggest to you that the 
regulation of the use of the property is one of the most important 
things in conservation legislation. It makes all the difference in the 
world whether the powers along the stream are being used properly 
as to the development of the maximum of power in that stream. If 
they are developed only to a small portion of their value, if the power 
once developed is allowed to run to waste, that never can be made up 
in any other way, and it is for that reason that the word “utiliza- 
tion”? was put into this measure. 

As to what the gentleman from Southborough (Mr. Choate) has 
said, that this would be a bulwark to the greedy rich, if he had been 
here when the matter was discussed in the preceding stage he would 
have known that the Convention had before it a proposition to limit 
the use of this article to the Commonwealth alone. That proposition 
was discussed and rejected by the Convention on the argument that 
this was not a proposition directed toward establishing greater State 
activity alone; it was intended to give greater power to individuals 
under proper restrictions as well. 

The gentleman from Saugus (Mr. Bennett) he indicated some of 
those ways. The western States have constitutional provisions under 
which private associations of individuals can get together and develop 
their land properly, irrigating the dry land, draining the wet land, 
and thereby conserving that individual initiative which I join some 
of the opponents of this measure in appreciating, and not tending 
toward the State socialism which apparently is so great a bugbear in 
the minds of many of this Convention. 

As to State socialism, I would call to the attention of this Con- 
vention that the writing of a few words into our Constitution brings 
the State no nearer and no further from State socialism. The thing 
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that produces socialism is the existence of conditions that breed social- 
ism, and I know of no condition which will go further toward the 
breeding of socialism than seeing men placed, by virtue of the owner- 

' ship of certain property, in a position that authorizes them to prey 
upon the community, using that property only for their own selfish 
ends, neglecting entirely the proper development of the community 
and the needs of the community, and feeling themselves free to use 
it or let it go to waste as they see fit. Those propositions, it seems 
to me, go further to create socialism than any words that we may 
possibly write into the Constitution, 

Mr. Lorine of Beverly: Having addressed the Convention once on 
this subject I should not have spoken again had not the gentleman 
from Southborough (Mr. Choate) called to my attention certain facts 
which I did not mention in my former address. In the first place, he 
spoke of the clay banks of this Commonwealth and bricks. Now, 
bricks are made from a natural resource, and they cannot be brought 
into competition. I do not know whether the gentleman from South- 
borough (Mr. Choate) was counsel for the company, but I do know 
that all the bricks and every clay bank in Massachusetts and in the 
surrounding States are absolutely owned and controlled by a foreign 
corporation, and that when I build a mill or you build a ‘chimney you 
pay a tribute to that corporation. 

The other point that came to my mind when the gentleman from 
Southborough (Mr. Choate) was speaking was this: That he comes 
from a part of the country where the largest public undertaking by 
the State that has been done for a great many years took place, and 
that was the establishment of the metropolitan water supply. A great 
deal of low land and a great deal of other land which was used after 
a fashion was taken from tHe owners of the land for the public use, 
and I have yet to see a single individual who was not fully compen- 
sated for everything that was taken from him. Now, this resolution 
carries with it, owing to the way it was amended, full and just com- 
pensation for anything that is taken from the individual for the bene- 
fit of the public, and I think with that provision in it it safely and 
conservatively can be passed. [Applause.| 

The Convention voted Wednesday, August 7, by a call of the yeas and nays, 
by a vote of 136 to 86, to submit the resolution to the people. 

It was ratified and adopted by the people Tuesday, November 5, 1918, by a 
vote of 172,111 to 102,768. 
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XII. 

NECESSARIES OF LIFE. 

Messrs. Robert E. Bigney of Boston, Thomas J. Boynton of Everett, John T. 
Shea of Cambridge, John Q. A. Brackett of Arlington, Walter H. Creamer of 
Lynn, Louis F. Delaney of Holyoke, Daniel R. Donovan of Springfield, James P. 
Donnelly of Lawrence, John D. O’Connor of Chicopee, John A. Donoghue of 
Boston, Archie N. Frost of Lawrence, Francis J. Horgan of Boston and William 
H. Sullivan of Boston, presented resolutions numbered, respectively, 9, 10, 11, 
51, 102, 104, 232, 233, 234, 235, 238, 239 and 240, which were referred to the 
committee on Public Affairs. 
we the 11th of July, 1917, the committee reported the following resolution 

o. 318): 
1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 

3. The General Court may authorize the Commonwealth 
4 to take by purchase or otherwise food-stuffs, fuel, ice and 
5 other necessaries of life, and to sell the same to the 
6 inhabitants thereof or to any county, city, town or other 
7 municipal corporation therein; and may authorize munic- 
8 ipalities to buy and to sell to their inhabitants such 
9 necessaries of life, and to harvest and manufacture ice. 

10 The General Court may authorize the establishment, 
11 maintenance and operation by the Commonwealth, cities 
12 and towns, of markets, docks, fuel and coal yards, ele- 
13 vators, warehouses, canneries, slaughter-houses and other 
14 like means for producing, selling and distributing the 
15 necessaries of life. 

Mr. Albert E. Pillsbury of Wellesley moved that the resolution be amended 
by striking out the article of amendment, and inserting in place thereof the 
following: 

The Legislature, when and so far as in its judgment a public exigency exists there- 
for, may provide for the purchase or taking by the Commonwealth of foods or food- 
stuffs, fuel or ice, for sale to its inhabitants or to any county, city or town and resale 
by such county, city or town to its inhabitants. 

This amendment was withdrawn and the following was substituted: 

The Legislature, when and so far as in its judgment a public exigency exists there- 
for, may provide for the purchase or taking by the Commonwealth, paying reason- 
able compensation therefor, of foods or food-stuffs, feeds, fuel or ice, for sale to its 
inhabitants or to any county, city or town and resale by such county, city or town to 
its inhabitants, and in connection therewith may provide for the purchase or taking 
by the Commonwealth, paying reasonable compensation therefor, of the right to 
occupy and use any building or structure with the machinery or fixtures appurtenant . 
thereto, or any other premises, so far and so long as may be necessary to such purposes. 
If in the judgment of the Governor such public exigency arises when the Legislature 
is not in session, the Governor, with the approval of the Council, may exercise the 
authority vested in the Legislature by this section until the Legislature reconvenes. 

This amendment was rejected, by a vote of 96 to 157. 
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Mr. Fred H. Williams of Brookline moved that the above amendment be 
- amended by striking out in the first line the word “Legislature” and inserting in 
place thereof the words “General Court ”’. 

This amendment was rejected. 

The same gentleman moved that the amendment moved by Mr. Pillsbury be 
amended by adding at the end thereof the following: 

If a public exigency arises when the General Court is not in session, the Governor, 
with the approval of the Council, may exercise the authority vested in the General 
Court by this section, until the General Court reconvenes. 

This amendment was withdrawn. 

Mr. Robert P. Clapp of Lexington moved that the resolution be amended 
by inserting before the word “‘ice”’, in line 4, the word “‘and”’; by striking out, in 
lines 4 and 5, the words ‘‘and other necessaries of life’’; by inserting before the 
word ‘‘slaughter-houses”’, in line 13, the word “and;” and by striking out, in 
lines 18, 14 and 15, the words “and other like means for producing, selling and 
distributing the necessaries of life.”’ 

These amendments were withdrawn. 

Mr. Robert E. Bigney of Boston moved that the resolution be amended by 
striking out the word “like ’’, in line 14; and by inserting after the word ‘‘means”’, 
in the same line, the words “incidental thereto’. 

These amendments were withdrawn. 

Mr. Samuel W. George of Haverhill moved that the resolution be amended by 
adding the following words: 

Nothing herein contained shall be construed as authorizing or permitting the 
pee resith or any political division thereof to deal in spirituous and intoxicating 
iquors. 

This amendment was withdrawn. 

Mr. John Q. A. Brackett of Arlington moved that the resolution be amended 
by inserting after the word “‘ice’’, in line 9, the words: “; provided, that a just 
and reasonable compensation for all property so taken shall be paid to the 
owners thereof.’ 

This amendment was rejected, by a vote of 48 to 169. 

Mr. Brooks Adams of Quincy moved that the resolution be amended by add- 
ing the following words: 

; and the General Court may further authorjze the Commonwealth, acting either in its 
corporate\capacity, or through the agency of such municipal or other corporations as 
it may select or create for the purpose, to organize, conduct or administer such agri- 
cultural, commercial, industrial or trading undertakings or enterprises, as the General 
Court shall declare to be conducive to the public welfare. 

This amendment was withdrawn. 

Mr. Francis N. Balch of Boston moved that the resolution be amended by 
inserting at the beginning of the resolution the words: ‘In time of war or gen- 
eral distress’’; and by adding at the end the words: “Such authorization shall 
be for not more than two years at a time, but may be repeated from year to year 
so long as the war or time of general distress shall last. The General Court shall 
be sole judge of the existence of the conditions justifying such authorizations. 
Nothing in this article contained shall be construed as permitting any. taking of 
property without reasonable compensation therefor.” 

These amendments were withdrawn. 

Mr. Edwin U. Curtis of Boston moved that the resolution (No. 318) be 
amended by striking out the article of amendment, and inserting in place thereof 
the following: 
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The General Court, when and so far as in its judgment a public exigency exists 
therefor, and while it continues, may authorize the Commonwealth to provide tem- 
porary shelter and to take by eminent domain or purchase food-stuffs, fuel and ice, 
and feed for animals, and to sell the same to the inhabitants thereof or to any county, 
city, town or other municipal corporation therein, which may resell the same to their 
inhabitants; and in connection therewith may authorize the establishment, main- 
tenance and operation by the Commonwealth, cities and towns of markets, docks, 
fuel and coal yards, elevators, warehouses, canneries and slaughter-houses. When 
the General Court is not in session, the Governor, with the approval of the Council, 
may exercise the authority vested in the General Court by this section, until the Gen- 
eral Court reconvenes. 

On a call of the yeas and nays, this amendment was rejected, by a vote of 122 
to 156. 

Mr. Albert E. Pillsbury of Wellesley moved that the above amendment be 
amended by striking out the words “‘may authorize the establishment, main- 
tenance and operation by the Commonwealth, cities and towns of markets, 
docks, fuel and coal yards, elevators, warehouses, canneries and slaughter- 
houses”’, and inserting in place thereof the words “‘may authorize the Common- 
wealth to purchase or take, paying reasonable compensation therefor, the right 
to occupy and use any building or structure with the machinery or fixtures 
appurtenant thereto, or any other premises, so far and so long as may be neces- 
sary to such purposes ’’. 

This amendment was rejected. 

Mr. Josiah Quincy of Boston moved that the resolution (No. 318) be 
amended by adding at the end thereof the following: 

Until otherwise provided by legislation, the Governor, with the approval of the 
Council, may take possession of, use and employ any commodity included within the 
terms of this article in the same manner as authorized by existing law to take posses- 
sion of, use and employ fuel, and subject to all provisions of existing law relating to 
the exercise of such authority, and may further enter into any contracts in the name 
of the Commonwealth to secure the production, sale, transportation and delivery of any 
such commodity, whether within or without the Commonwealth, and may further 
sell and deliver any such commodity to any municipal corporation or county within 
the Commonwealth; and, with the approval of the Governor and Council, any 
municipal corporation may enter into a like contract, and may sell and distribute any 
such commodity to its inhabitants in such manner as may be authorized by the Goy- 
ernor and Council. 

This amendment was withdrawn. 

Mr. Albert E. Pillsbury of Wellesley moved that the resolution (No. 318) be 
amended by striking out the article of amendment and inserting in place thereof 
the following: 

The Legislature, when and so far as in its judgment a public exigency exists there- 
for, may provide for the purchase or taking by the Commonwealth, paying reasonable 
compensation therefor, of foods or food-stuffs, feeds, fuel or ice, for sale to its in- 
habitants or to any county, city or town and resale by such county, city or town to its 
inhabitants, and in connection therewith may provide for the purchase or taking by 
the Commonwealth, paying reasonable compensation therefor, of the right to occupy 
and use any building or structure with the machinery or’fixtures appurtenant thereto, 
or any other premises, so far and so long as may be necessary to such purposes. If in 
the judgment of the Governor such public exigency arises when the Legislature is not 
in session, the Governor, with the approval of the Council, may exercise the authority 
vested in the Legislature by this section until the Legislature reconvenes. 

This amendment was superseded by the final new draft offered by Mr. Ander- 
son, which was adopted. 

Mr. George F. Willett of Norwood moved that the resolution (No. 318) be 
amended by adding at the end thereof the words: 

The use of a uniform method of accounting throughout the Commonwealth shall 
be provided by law for any undertakings under the authority of this article. 
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This amendment was not acted upon, it being incorporated in the final new 
draft offered by Mr. Anderson, which was adopted. 

Mr. George W. Anderson of Brookline moved that the resolution be amended 
by striking out the article of amendment and inserting in place thereof the fol- 
lowing: 

The Commonwealth may by statute duly enacted authorize the taking by purchase 
or otherwise of food-stuffs, feed, fuel, ice and other necessaries of life, paying reason- 
able compensation therefor, and the sale of the same to the inhabitants thereof or to 
any county, city, town or other municipal corporation therein; and may also au- 
thorize municipalities to buy and to sell to their inhabitants such necessaries of life, 
and to harvest and manufacture ice. The Commonwealth may also by statute duly 
enacted authorize the establishment, maintenance and operation by the Common- 
wealth, cities and towns, of markets, docks, fuel and coal yards, elevators, ware- 
houses, canneries, slaughter-houses and other like means of producing, selling and dis- 
tributing the necessaries of life. 

Mr. Albert E. Pillsbury of Wellesley moved that the amendment moved by 
Mr. Anderson be amended by striking out the words proposed to be inserted, and 
inserting in place thereof the following: 

The Legislature, when and so far as in its judgment a public exigency exists there- 
for, may provide for the purchase or taking by the Commonwealth, paying reason- 
able compensation therefor, of food or food-stuffs, feeds, fuel or ice, for sale to its 
inhabitants or to any county, city or town and resale by such county, city or town to 
its inhabitants, and in connection therewith may provide for the purchase or taking 
by the Commonwealth, paying reasonable compensation therefor, of the right. to 
occupy and use any building or structure with the machinery or fixtures appurtenant 
thereto, or any other premises, so far and so long as may be necessary to such pur- 
poses. 

No action was taken on this amendment because the Convention had rejected 
a similar amendment moved by the same gentleman as a substitute for the reso- 
lution reported by the committee (No. 318). 

Mr. Paul R. Blackmur of Quincy moved that the amendment moved by Mr. 
Anderson be amended by inserting after the word “warehouses,” the words 
“cold storage plants;’’ and by inserting after the word ‘‘collecting,” the word 
“preserving.” 

This amendment was withdrawn. 

The amendment moved by Mr. Anderson was withdrawn and the following 
was substituted: 

The Commonwealth may by statute duly enacted authorize the taking by purchase 
or otherwise of food-stufts, feeds, fuel, ice and other necessaries of life, paying reason- 
able compensation therefor, and the sale of the same to the inhabitants thereof and to 
any county, city, town or other municipal corporation therein; the Governor, with the 
approval of the Council, if he deems that a public exigency exists, may, until other- 
wise provided by law, exercise the powers hereby granted. —The Commonwealth may, 
by statute duly enacted, authorize municipalities to buy and to sell to their inhabit- 
ants the necessaries of life and to harvest and to manufacture ice; and may also in 
like manner authorize the establishment, maintenance and operation by the Com- 
monwealth and by cities and towns of markets, docks, fuel and coal yards, elevators, 
warehouses, canneries, slaughter-houses and other like means for collecting, convert- 
ing, selling and distributing the necessaries of life. 

This amendment was withdrawn, and the following was substituted (docu- 
ment No. 358): 

1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 

3 Provision. may be made by law to authorize the taking 
4 by purchase or otherwise by the Commonwealth of 
5 food-stuffs, feeds, fuel, ice and other necessaries of life, 
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6 paying reasonable compensation therefor, and the sale of 
7 the same to the inhabitants thereof and to any county, 
8 city, town or other municipal corporation therein; the 
9 Governor, with the approval of the Council, if he deems 

10 that a public exigency exists, may, until otherwise pro- 
11 vided by law, exercise the powers hereby granted. 
12 Provision may be made by law to authorize municipali- 
13 ties to buy and to sell to their inhabitants the neces- 
14 saries of life and to harvest and to manufacture ice; 
15 and to provide for the establishment, maintenance and 
16 operation by the Commonwealth and by cities and towns 
17 of markets, docks, fuel and coal yards, elevators, ware- 
18 houses, canneries, slaughter-houses, cold storage plants 
19 and other, like means for collecting and converting, 
20 selling and distributing the necessaries of life. The use 
21 of uniform methods of accounting throughout the Com- 
22 monwealth shall be provided for by law for any under- 
23 takings under the authority of this article. 

Mr. David T. Montague of Boston moved that the above amendment be 
amended by striking out the word “‘Commonwealth,” wherever it occurs, and in- 
serting in place thereof, in each instance, the words “The General Court.” 

These amendments were rejected. 

This amendment (document No. 358) was adopted and, accordingly, this 
new draft was substituted for the resolution reported by the committee (No. 318) 
and was ordered to a second reading Wednesday, September 26. 

Mr. Charles F. Dutch of Winchester moved that document No. 358 be 
amended by inserting at the beginning of the article of amendment the words: 
“When and so far as a public exigency exists therefor and while it continues”’; 
by striking out, in lines 8 to 12, inclusive, the words “the Governor, with the 
approval of the Council, if he deems that a public exigency exists, may, until 
otherwise provided by law, exercise the powers herein granted. Provision may 
be made”’, and inserting in place thereof the word ‘‘and”; and by inserting 
after the word ‘‘life’’, in line 20, the words ‘‘when the General Court is not in 
session the Governor, with the approval of the Council, may, until otherwise 
provided by law, exercise the powers herein granted.” 

These amendments were withdrawn. 

Mr. John W. Cummings of Fall River moved that the above amendment be 
amended by striking out the words proposed to be inserted at the beginning of 
the article of amendment and inserting in place thereof the words “‘ Whenever the 
public exigencies require.” 

The amendments moved by Mr. Dutch having been withdrawn, action on this 
amendment was precluded. 

Mr. Josiah Quincy of Boston moved that the new draft (No. 358) be amended 
as follows: By striking out, in lines 3 and 4, the words “ Provision may be made 
by law to authorize the taking by purchase or otherwise by the Commonwealth 
of’, and inserting in place thereof the words ““The Commonwealth may be au- 
thorized by law to contract for or to take by purchase or otherwise”’; by strik- 
ing out, in line 6, the words “‘the sale of’’, and inserting in place thereof the words 
“to sell”; by inserting after the word ‘therein’, in line 8, the words “also to 
provide temporary shelter;”” and by inserting after the word “converting,” 
in line 19, the words “preserving, storing ”’. 

These amendments were withdrawn. 

Mr. James P. Richardson of Newton moved that the new draft (No. 358) be 
amended as follows: By inserting after the word “fuel,” in line 5, the word 
“and;” by striking out, in line 5, the words “‘and other. necessaries of life”; by 
striking out, in lines 13 and 14, the words “necessaries of life’, and inserting in 
place thereof the words “food-stufis, feeds, fuel and ice”; by striking out, in 
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line 20, the words “the necessaries of life’, and inserting in place thereof the 
words “‘food-stuffs, feeds, fuel and ice’”’; and by adding at the end thereof the 
words “; and all offices and positions created in connection with any such under- 
takings shall be filled in accordance with the laws and regulations governing the 
classified civil service of the Commonwealth and its municipalities.”’ 

These amendments were withdrawn. 

Mr. Edwin U. Curtis of Boston moved that the new draft (No. 358) be 
amended by striking out the article of amendment, and inserting in place thereof 
the following: 

In time of emergencies and distress provision may be made by law, while such 
emergencies and distress continue, to authorize the Commonwealth to provide tem- 
porary shelter and to take by eminent domain, or to purchase in any market food- 
stuffs, medicines, fuel, ice, clothing, boots and shoes, and feed for animals, and to sell 
the same to the inhabitants thereof, to the inhabitants of other States, or to any 
county, city, town or other municipal corporation in this Commonwealth, which may 
resell the same to their inhabitants, and in connection therewith may authorize the 
establishment, maintenance and operation by the Commonwealth, cities and towns 
of markets, docks, fuel and coal yards, elevators, warehouses, canneries and slaughter- 
houses. When the Legislature is not in session, the Governor, with the approval of 
the Council, may exercise the authority vested in the Legislature by this section until 
the Legislature reconvenes and acts. ; 

This amendment was withdrawn. 

Mr. Martin M. Lomasney of Boston moved that the resolution (No. 358) be 
amended by striking out the article of amendment, and inserting in place thereof 
the following: 

The maintenance, at reasonable rates, of a sufficient supply of food and other 
common necessaries of life, and of shelter, during times of war, emergency or distress, 
is a public function and it shall be the duty of the Commonwealth and of the cities 
and towns therein to take and to provide the same for their inhabitants in such manner 
as the Legislature shall determine. 

This amendment was adopted, by a rising vote of 142 to 85, and the resolution, 
in the above form, was ordered to a third reading Wednesday, October 3. 

Mr. George W. Anderson of Brookline moved that the resolution (No. 358) be 
amended by striking out the article of amendment, and inserting in place thereof 
the following: — 

Smction 1. Whenever the public exigencies require, provision may be made by 
law to authorize the Commonwealth to contract for or to take by purchase or other- 
wise food-stuffs, feeds, fuel, ice and other necessaries of life, paying reasonable com- 
pensation\therefor, and to sell the same to the inhabitants thereof and to any county, 
city, town or other municipal corporation therein for resale to the inhabitants thereof, 
also to provide temporary shelter; the Governor, with the approval of the Council, 
if the Legislature is not in session, may, until otherwise provided by law, exercise the 
powers hereby granted. 

Section 2. Provision may be made by law to authorize municipalities to buy and 
to sell to their inhabitants the necessaries of life and to harvest, to manufacture and to 
sellice; and to provide for the establishment, maintenance and operation by the Com- 
monwealth and by cities and towns of markets, docks, fuel and coal yards, elevators, 
warehouses, canneries, slaughter-houses, cold storage plants and other like means for 
collecting and converting, preserving, storing, selling and distributing the necessaries 
of life. The use of uniform methods of accounting throughout the Commonwealth 
shall be provided for by law for any undertakings under the authority of this section; 
and all offices and positions created in connection with any undertakings under this 
section shall be filled in accordance with the laws and regulations governing the classi- 
fied civil service of the Commonwealth and its municipalities. 

This amendment was withdrawn. 

Mr. Arthur S. Kneil of Westfield moved that the resolution (No. 358) be 
amended by adding at the end thereof the words: 
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Provision may be made by any such law for the payment of damages to any person 
owning an established business, whether the same shall be taken or not, for a decrease 
in value of such business, whether by loss of custom or otherwise, by the carrying out 
of such law. 

This amendment was rejected. 

Mr. Robert P. Clapp of Lexington moved that the resolution (No. 358) be 
amended by striking out the article of amendment, and inserting in place thereof 
the following: — 

Whenever the public exigencies require, the Legislature (1) may authorize the Com- 
monwealth to provide shelter and to contract for, or to take by purchase or otherwise, 
paying reasonable compensation therefor, foods, food-stuffs, feeds for animals, fuel 
and ice, and to sell the same to the inhabitants thereof and to any municipal corpora- 
tion or political division therein; (2) may authorize municipalities to buy and to sell 
to their inhabitants said necessaries of life and to harvest and manufacture ice; and 
to those ends (3) may authorize the Commonwealth and cities and towns to establish, 
maintain and operate all necessary means for collecting, converting, preserving, stor- 
ing and distributing said necessaries of life. When the Legislature is not in session, 
the Governor, with the approval of the Council, may until otherwise provided by law 
exercise the powers hereby authorized. The use of uniform methods of accounting 
throughout the Commonwealth shall be provided by law for any undertakings under 
the authority of this article. 

Action on this amendment was precluded by the adoption of the amendment 
moved by Mr. Lomasney of Boston. 

Mr. Charles T. Tatman of Worcester moved that the above amendment be 
amended by inserting after the word ‘‘Whenever’’, in line 1, the words “during 
times of war, emergency or distress”’. 

This amendment was not acted upon for the reason stated above. 

Mr. Augustus P. Loring of Beverly moved that the resolution (No. 358) be 
amended by striking out the article of amendment, and inserting in place thereof 
the following: — 

Section 1. Provision may be made by law whereby the Commonwealth, or any 
political division thereof, may at any time contract for, or take by purchase or other- 
wise, upon payment of a reasonable compensation therefor, food-stuffs, feeds, fuel, 
ice, and in a time of public emergency any other necessary of life, — and may sell the 
same to inhabitants of the Commonwealth, or to any county, city, or town, or other 
municipal corporation therein; and may establish, maintain and operate markets, 
docks, fuel and coal yards, elevators, warehouses, canneries; slaughter-houses, ice 
houses, cold storage plants, and other similar means for collecting, preserving, convert- 
ing, selling or distributing the same. 

Srcrion 2. The existence of a public emergency within the meaning of this article 
shall be determined by the General Court, or, if it is not in session, by the Governor 
and Council. 

Section 3. Provision shall be made by law for the use throughout the Common- 
wealth of uniform methods of accounting in the conduct of any undertaking carried on 
under the authority of this article. 

This amendment was withdrawn. 

Mr. Louis A. Coolidge of Milton moved that the resolution (No. 358) be 
amended by striking out, in lines 13 and 14, the words “to buy and to sell to their 
inhabitants the necessaries of life and’’. 

This amendment was rejected. 

Mr. Arthur H. Lowe of Fitchburg moved that the resolution (No. 358) be 
areas by inserting before the word “collecting”, in line 19, the word ‘‘pro- 
ucing’’. 
This amendment was withdrawn. 

Mr. David T. Montague of Boston moved that the resolution (No. 358) be 
amended by striking out, in lines 3 and 12, respectively, the words ‘“ Provision 
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may be made by law’’, and inserting in place thereof, in each instance, the words 
“The General Court may”’. 

These amendments were withdrawn. 

Mr. Robert Luce of Waltham moved that the resolution (No. 358) be amended 
by striking out the article of amendment, and inserting in place thereof the fol- 
lowing: — 

The General Court may determine what is a public use. 

Action on this amendment was precluded by the adoption of the amendment 
moved by Mr. Lomasney of Boston. 

The committee on Form and Phraseology reported Wednesday, October 10, 
that.the resolution ought to be adopted in the following form (No. 363): 

1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 

3 _ The maintenance and distribution at reasonable rates, 
4 during time of war, public exigency, emergency or dis- 
5 tress, of a sufficient supply of food and other common 
6 necessaries of life, and the providing of shelter, are public 
7 functions, and it shall be the duty of the Commonwealth 
8 and of the cities and towns therein to take and to provide 
9 the same for their inhabitants in such manner as the 

10 General Court shall determine. 

This new draft was discharged from the Orders of the Day Wednesday, 
October 10, and was specially assigned for debate at 2 o’clock on that same day. 

The new draft recommended by the committee on Form and Phraseology 
was adopted, by a vote of 138 to 47. 

Mr. Ezra W. Clark of Brockton moved that the new draft be amended by 
adding at the end thereof the following: 

The Legislature may, during the times of war, emergency, distress or public 
exigency, provide for control and regulation of the distribution, storage and sale of 
food and other common necessaries of life. The Legislature shall have the sole and 
full power to determine when a state of war, an emergency, a condition of distress 
or exigency as contemplated in this article of amendment, exists. 

This amendment was rejected. 

Mr. Albert E. Pillsbury’of Wellesley moved that the new draft (No. 363) be 
amended by striking out the article of amendment and substituting the fol- 
lowing: 

The maintenance and distribution at reasonable rates, during time of war, public 
exigency, emergency or distress, of a sufficient supply of food for man and animals, 
fuel and ice, and the providing of shelter, are public functions, and the Common- 
wealth and the cities and towns therein may, under such conditions, take and provide 
the same for their inhabitants in such manner as the General Court shall determine. 

This amendment was rejected. ; 

Mr. John F. Cusick of Boston moved that the new draft (No. 363) be amended 
by striking out the article of amendment and inserting in place thereof the 
following: 

During times of war, public emergency or public distress, the Commonwealth and 
the cities and towns therein shall have power to take by right of eminent domain or 
purchase, and to sell and distribute food and the common necessaries of life and pro- 
vide shelter for their inhabitants in such manner as the General Court shall determine. 

This amendment was rejected. 
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Mr. Edward Carr of Hopkinton moved that the new draft (No. 363) be 
amended by striking out, in lines 3, 4 and 5, the words: ‘during the time of 
war, public exigency, emergency or distress.” 

This amendment was withdrawn. 

Mr. Francis N. Balch of Boston moved that the new draft be amended by 
striking out the comma after the word “‘war’’, in line 4, and inserting in place 
thereof the word “‘or’”’; by striking out, in the same line, the word “exigency”; 
by striking out, in lines 4 and 5, the words “‘or distress”; and by adding at the 
end thereof the words ‘‘during such time as the General Court may adjudge 
that war or public emergency exists.” 

These amendments were rejected. 

Mr. Robert Luce of Waltham moved that the new draft (No. 363) be amended 
by striking out the article of amendment and inserting in place thereof the fol- 
lowing: 

The General Court may determine what is a public use. 

This amendment was rejected. 

Mr. Arthur H. Lowe of Fitchburg moved that the new draft (No. 363) be 
amended by inserting after the word “‘maintenance”’, in line 3, the word “‘, pro- 
duction”’. 

This amendment was rejected. 

Mr. Paul R. Blackmur of Quincy moved that the new draft (No. 363) be 
amended by inserting after the word ‘‘maintenance’’, in line 3, the word 
“preservation”. 

This amendment was rejected. 

Mr. George F. Willett of Norwood moved that the new draft (No. 363) be 
amended by inserting in line 3, at the beginning of the article of amendment, 
the words ‘‘ The material welfare of the people depends upon the encouragement 
of enough initiative in developing the economic resources of the Commonwealth 
and upon fostering the industries and enterprises of the people.” 

This amendment was rejected. 

Mr. Charles F. Dutch of Winchester moved that the new draft (No. 363) be 
amended by striking out, in line 4, the word “exigency”. 

This amendment was rejected, by a vote of 83 to 104. 

Mr. Joseph F. O’Connell of Boston moved that the new draft (No. 363) be 
amended by inserting after the word ‘‘distress”, in line 5, the words “to be 
determined by the Legislature”; and by striking out, in lines 6 and 7, the words 
“are public functions”’, and inserting in place thereof the words ‘‘may be consid- 
ered to be public functions when so determined by the Legislature”’. 

These amendments were rejected, by a vote of 63 to 98. 

' Mr. Abner 8. McLaud of Greenfield moved that the new draft (No. 363) be 
amended by striking out, in line 8, the words “At reasonable rates’; and by 
inserting after the word ‘‘take’’, in line 8, the words “‘paying reasonable com- 
pensation therefor’’. 

These amendments were rejected. 

Mr. Clarence W. Hobbs, Jr., of Worcester moved that the amendment recom- 
mended by the committee on Form and Phraseology be amended by the substi- 
tution of the following: 

Srcrion 1. Whenever the public exigencies require, provision may be made by 
law to authorize the Commonwealth to contract for or to take by purchase or other- 
wise food-stuffs, foods, fuel, ice and other necessaries of life, paying reasonable com- 
pensation therefor, and to sell the same to the inhabitants thereof and to any county, 
city, town or other municipal corporation therein for resale to the inhabitants thereof; 
also to provide temporary shelter; the Governor, with the approval of the Council, 
if the Legislature is not in session, may, until otherwise provided by law, exercise 
the powers hereby granted. 
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Section 2. Provision may be made by law to authorize municipalities to harvest, 
to manufacture and to sell ice; and to provide for the establishment, maintenance 
and operation by the Commonwealth and by cities and towns of markets, docks, 
fuel and coal yards, elevators, warehouses, canneries, slaughter-houses, cold storage 
plants and other like means for collecting and converting, preserving, storing, selling 
and distributing the necessaries of life. The use of uniform methods of accounting 
throughout the Commonwealth shall be provided for by law for any undertakings 
under the authority of this section. 

This amendment was rejected, by a call of the yeas and nays, by a vote of 
92 to 132. 

The Convention adjourned and reconvened immediately in order that the 
resolution might be acted upon in time to submit it to the people at the coming 
State election. Perfecting amendments in phraseology, offered by Mr. Frank 
F, Dresser of Worcester, were adopted and the amendment was submitted to 
the people as follows: 

ARTICLE OF AMENDMENT. 

The maintenance and distribution at reasonable rates, during time of war, public 
exigency, emergency or distress, of a sufficient supply of food and other common 
necessaries of life and the providing of shelter, are public functions, and the Com- 
monwealth and the cities and towns therein may take and may provide the same 
for their inhabitants in such manner as the General Court shall determine. 

It was ratified and adopted by the people Tuesday, November 6, 1917, by a 
vote of 261,119 to 51,826. 

THE DEBATE. 

Mr. Anprerson of Brookline: If the members of the Convention 
will look at the report which precedes the resolution which has just 
been read (No. 318), they will observe that there was a very large num- 
ber of documents referred to us and dealt with in this single report and 
accompanying resolution. I do not believe that it is desirable for me 
to direct your attention in detail to all the various propositions for en- 
larging our legislative power. You can find them from these numbers 
on the first page of our report. I think you will conclude that the 
subject-matter of this resolution invoked as much public interest as 
any one matter before the Convention, — except of course our old 
friend (and enemy), the I. and R. Indeed, the fact that without 
action by the committee on Public Affairs the Convention almost spon- 
taneously has given this matter precedence, in order that, if possible, 
it might go on to the ballot for the November election and enlarge the 
legislative power for the coming winter, indicates the large degree of 
public interest and Convention interest there is in this subject-matter. 

Now, we took, in the committee on Public Affairs, the numerous 
suggestions set forth in the documents referred to, and worked out the 
resolution set forth on page 3 of document 318. I now direct your 
attention very briefly to just what that signifies. It is, by mere read- 
ing, almost as plain as it can be made. Perhaps a few words may 
make it a little clearer. ‘‘The General Court may authorize the Com- 
monwealth to take by purchase or otherwise,’’— that is a grant of the 
power of eminent domain, couched in the ordinary language, — “food- 
stuffs, fuel, ice and other necessaries of life.’’ 

The proposition is to authorize a taking in case of necessity. Please 
bear in mind that we are not now legislating, we are providing power 
to legislate, — a distinction which I find many of the learned members 
of this Convention, as well as many of the witnesses who came before 
the committee, are constantly forgetting; it is not now a question of 
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whether that power ought to be exercised, now or at any other time; 
the question is whether the Legislature ought to have the power at 
any time to exercise any or all of the powers which we now-are dis- 
cussing. I digress further to say that I for one,, never having been, 
you know, in the Legislature, have profound confidence in the wisdom 
and integrity of that body. [Applause.] 
We limited this first provision to food-stuffs, fuel, ice and other 

necessaries. .What may be a “necessary”’ I agree is a matter some- 
times open to debate. What is “necessary”? to some of the wealthy 
members of this Convention, those of us who have been accustomed 
to plain living and high thinking sometimes think are mere luxuries. 
I know of no method by which you can avoid that possible difficulty 
in a constitutional grant of power. JI think it should be left for the 
wise Legislature to determine what is necessary, naming it in the legis- 
lation enacted. 

The next grant of power is for legislation to sell these necessaries, 
whatever they may be, to the inhabitants of the Commonwealth, and 
to any county, city, town or other municipal corporation therein. You 
will observe there is no grant of eminent domain to any other political 
division than the Commonwealth. It is the view of our committee 
that if, in time of war or any other stress, we ever should meet such 
conditions that the right of eminent domain, — the power to com- 
mandeer, so to speak (as an army commandeers everything), — should 
be exercised, then that power should be exercised by the Common- 
wealth, and by no subdivision. It is a very drastic power; in our 
view, it ought not to be exercised except by the Commonwealth. We 
assume that it would be exercised only under extraordinary circum- 
stances. But if we go on as we have been for three years past, — or 
as the rest. of the world has been for three years past, — engaged 
mainly in the business not of “making a living” but of making a 
killing, if that is to be the main business of the world, Heaven only 
knows what necessities may meet us here, as they have met the peo- 
ples of Europe. It is our belief that there is no danger in giving to the 
Commonwealth the power, that every army has, to take and distribute 
the necessaries of life. Such power may be sorely needed. 

The next power, proceeding after the semi-colon that you find after 
the word “therein,” is this: The Legislature “may authorize munic- 
ipalities to buy and to sell to their inhabitants such necessaries of life, 
and to harvest and manufacture ice.’’ That, you see, is a plain grant 
of new constitutional power, — bear in mind again that it is not legis- 
lative power, — of constitutional power to authorize municipalities 
(we left out counties intentionally, for the county is: more a judicial 
unit than it is a trading unit) “to buy the necessaries of life and to 
sell them to their inhabitants.” 

Mr. Brown of Brockton: I want to ask the gentleman what is the 
meaning of the word “such?” Does that word relate to what the 
General Court has taken by purchase or otherwise, and does it author- 
ize the municipality to buy and sell on its own account necessaries 
other than those that have been taken by the power of eminent 
domain? What is the intention of the committee? 

Mr. AnpERSON: I think “such” means any and all of the necessaries 
of life. If there is any doubt about it, it ought to be put beyond 
doubt. My understanding of the purpose of the committee was that 
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the language “and may authorize municipalities to buy and to sell to 
their inhabitants such necessaries of life, and to harvest and manufac- 
ture ice,” was intended to give to the Legislature a general power to 
grant to municipalities all trading powers in all of the necessaries of 
life, which would include food-stuffs, fuel, ice and other necessaries of 
life, whatever the Legislature might think them to be. 

Mr. Brown: I would inquire of the gentleman whether if you strike 
out that word “such,” it would not have just the meaning he intends? 

Mr. ANDERSON: Personally, not speaking for the committee on that 
matter, I should have not the slightest objection to striking out the 
word “such.” I suppose you would have to substitute the word “the” 
in order to make your English good. Any amendment of that sort 
which the committee on, —I forget the name of it — which polishes 
us after we get through, —found necessary, I should find no fault with. 
But I will say to the delegate from Brockton that there is no doubt 
whatever, as I understand it, of the purpose of the committee to meet 
in that part of the resolution the situation disclosed in the two cases to 
which I shall briefly refer, known to most of the delegates. One is found 
in 155 Mass. 598. That is the Opinions of the Justices to the House of , 
Representatives in 1892. I shall read only the very short head-note, 
which will sufficiently indicate the situation to make my point clear: 

By Field, C. J., Allen, Knowlton, Morton, & Lathrop, JJ. The Legislature has 
not the power under the Constitution, to authorize the cities and towns within the 
peemalth to buy coal and wood for the purpose of sale to their inhabitants for 
uel. 
By Holmes, J. The Legislature has the power to give such authority. 
By Barker, J. The Legislature cannot authorize towns and cities to engage in 

trade merely that it may be better carried on; but may authorize them to deal in 
fuel, if the necessities of the people can be met only in that way. 

Mr. Justice Holmes wrote an opinion of about eight lines in length, 
which is so pertinent to the situation, as we think it exists, that I shall 
read it. The question, you see, Mr. President and gentlemen, is the 
question as to whether this proposed use is a public use. Mr. Justice 
Holmes said: 

I am of opinion that when money is taken to enable a public body to offer to the 
public without discrimination an article of general necessity, the purpose is no less 
public when that article is wood or coal than when it is water, or gas, or electricity, or 
education, to say nothing of cases like the support of paupers or the taking of land for 
railroads or public markets. 

I see no ground for denying the power of the Legislature to enact the laws men- 
tioned in the questions proposed. The need or expediency of such legislation is not 
for us to consider. 

Now, that last sentence, like every word in that very short opinion, 
is very pertinent for us here. As it was not for the court there to 
consider the need or expediency of that legislation, so I venture to 
think it is not for us here now to consider the present need or expedi- 
ency of this legislation, except in so far as present world conditions do 
indicate that that need is here, or shortly may be here, as to some or 
all of these matters. Just when, or under what circumstances, a 
power, — which has been so frequently needed that at least twice and 
I think three times within the memory of men now active, the Legis- 
lature has asked an opinion of the Supreme Judicial Court as to 
whether it might not relieve present necessities, — just when such a 
power as that should be exercised is for the Legislature, and the man 
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in this Convention who holds the worst opinion of the Legislature, 
‘ whoever he may be, — not I,— must concede, I think, that the 
Legislature, if it is good for anything, is fit to deal with a question of 
that kind. 

Again in 182 Massachusetts, page 605, the question was put to the 
Supreme Judicial Court as to whether there was constitutional power 
“to enact a law conferring upon cities and towns authority to estab- 
lish and maintain municipal fuel or coal yards, or to purchase coal 
and wood for the purpose of selling it generally to their inhabitants or 
others at cost, at less than cost or at a profit.”’ And again the Su- 
preme Judicial Court in ‘an opinion signed by Chief Justice Knowlton, 
Justices Morton, Lathrop, Barker, Hammond and Braley, said no. 
Mr. Justice Loring in a separate opinion reached, for all present pur- 
poses, pretty nearly the same conclusion, but on a somewhat different 
ground, j 

Such is the state of our present constitutional limitations with which 
we undertook to deal. The opinion of this committee was that the 
Legislature should be entrusted with the power to say when, to what 
extent and in what articles which were necessary municipalities should 
be authorized to buy and sell. 

Now, I have passed to lines 10 and succeeding. There you will 
find an additional grant of power to the Legislature with relation to 
dealing by public bodies in the necessaries of life and in the means of 
distributing necessaries. 

Mr. THEeiuer of New Bedford: I should like to ask the gentleman 
if in the word “fuel,’’ or elsewhere in the first part of the resolution, 
the committee took into consideration the power of the Legislature to 
buy and sell gas or electricity; whether that is included in this resolution? 

Mr. Anprrson: The committee was of the opinion that there was 
not the slightest doubt of present power to buy and sell gas. There 
are already various municipalities within the State engaged in the 
business of furnishing gas; the present constitutional power to deal in 
gas and electricity is, as we take it, absolutely beyond question. So 
all those resolutions which came before us that dealt with what are 
called municipal lighting plants we regarded as being outside of the 
realm of arguable need. 

A Detxrcats: I should like to ask the promoter of this measure if 
he would be willing to accept an amendment to his resolution inserting 
after the words “of life,’ in line 15, the words “to sell the same and 
dispose of the necessaries of life at actual cost of same to the inhabit- 
ants of said city or town.” 

Mr. Anperson: I think not. I do not believe that you can give 
that power to a municipality or to any other public body to be used 
effectively; and, at the same time, limit in your Constitution such 
public body to selling it at cost. Clearly they must face business con- 
ditions, if they go into business, just as any person or private cor- 
poration must face business conditions. It may be found advisable to 
sell at a profit. Presumably, under'ordinary conditions, the Legislature 
would require a municipality or those engaged in that administration 
to attempt, at any rate, to sell at a profit, and only a moderate profit. 
But if legislation of that kind should be enacted to meet an emergency 
and afterwards conditions became normal and a municipality found 
itself with a lot of stuff on hand and the market had gone down, we 
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ought not to have constitutional limitation to prevent them from sell- 
ing it at less than cost. Otherwise you would hamper the doing of that 
business; they must be left free. 

Mr. Brown: I want to ask, Mr. President, this question: Whether 
the word “or’’ in place of the word “and” would change the tenor of 
that resolution in this way? Whether or not, as it at present stands, 
it would not have to be a general proposition of which no one town 
could take advantage unless there was action by the Commonwealth, 
cities and towns? Whereas, if you had the word ‘‘or,” it could. be 
made presumptive by the Legislature that any one town or city could 
vote yes or no whether it would go into it or not? 

Mr. AnpEerson: Where? 
Mr. Brown: It reads: “Commonwealth, cities and towns.’’ Does 

that word “and,” in line 12, connect the ‘Commonwealth, cities and 
towns,” so that they would all have to go in or else no part of that 
combination could go in? 

Mr. Anprrson: The view of the committee was that the language 
used was adequate so that the General Court might authorize the 
establishment, maintenance and operation by the Commonwealth or’ 
cities or towns, — any or all. It was intended to be a broad general 
grant of power to the Legislature, and the Legislature, I take it, could 
enact its legislation in such form as to leave it either compulsory or 
optional. The word “and” it is suggested to me is used distribu- 
tively. I think the construction is as I stated, but I should easily 
yield to the wiser judgment of others; I agree, if there is any reason- 
able doubt about it, it should be put in such form as to resolve that 
doubt. 

Mr. Avery of Holyoke: Does this resolution permit the sale of any of 
these things at less than cost, and if so, did the committee so intend 
that? 

Mr. AnpErson: I thought I undertook to answer that a moment 
ago, that so far as the grant of constitutional power was concerned 
there was no intent on the part of the committee to limit the power of 
the Legislature; my own view would be that to limit it (as I stated a 
moment ago), so that if a municipality was authorized by the Legis- 
lature to go into business to meet an emergency, and yet were pro- 
hibited \from selling at less than cost, it might find itself with a lot of 
stuff on hand that it could not dispose of at all. And, to repeat myself 
again, if the Legislature authorizes a public body to go into business, 
it must meet business conditions, whatever they may prove to be. 

Mr. Cusick of Boston: Was it the intention of the committee to 
limit this power to times of emergency and distress? 

Mr. AnpEerson: No, sir, it was not the intention of the committee 
in the resolution reported to limit the power of the Legislature, that 
wise body, to times of emergency and stress. Among other reasons 
which affected some, — and I am inclined to think all the committee, 
— was the reason that if we undertook so to limit the power and dis- 
cretion of the Legislature we almost certainly would raise a question 
for litigation, — which perhaps would prevent the power from being 
exercised at all. What is an emergency? Nobody knows until the 
Supreme Judicial Court is compelled, —I say it with entire respect, 
—to make the last guess. Suppose somebody says: “'There has been 
an emergency this year for coal;” the Legislature three months later 
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enacts a law under this resolution; but there is a nice little combina- 
tion of coal companies and coal dealers who say: “This is no emer- 
gency. We are a set of philanthropists. We are distributing coal a 
great deal better than these public officials could.” They go to the 
Supreme Judicial Court and raise the question whether there is an 
emergency. 

Mr. Cusick: And what would the Supreme Judicial Court say? 
Mr. AnpErson: It is very probable that pending that litigation it 

would be nearly if not quite impossible to exercise that power safely. 
Mr. Cusick: Is it not true that there are a number of cases similar 

to the ones that you have described which have been decided by the 
United States Supreme Court and by other State courts, in which it is 
stated that the question of emergency is for the Legislature, and not 
for the courts? 

Mr. Anperson: I think that is so. But the question was raised in 
our committee, and as I now remember it there was a considerable 
difference of opinion, — we had some very good lawyers in the com- 
mittee, — as to whether it was conclusively a legislative question; I 

“hope some member of the committee will correct me if my memory is 
at fault. I think that we reached finally the conclusion that there 
would be serious danger of laying a foundation for crippling litigation, 
if it were undertaken to say that this power should be exercised by the 
Legislature only in times of emergency. I may add this, which in- 
fluenced some of us (doubtless it would not influence the member who 
now asks the question); some of us thought the Legislature of Massa- 
chusetts could be trusted not to abuse a power of this kind. Others 
doubted that. 

Mr. Cusick: Just one more question in regard to this. What does 
your committee mean, or what is your conception of what the com- 
mittee means, by the word “otherwise” in the fourth line of the article 
of amendment, in other words, where you provide that ‘the Common- 
wealth may “take by purchase or otherwise?” 

Mr. AnpErson: That is the language which has been used I suppose 
in'a thousand statutes. 

Mr. Cusick: No, no, but what does it mean in this statute? 
Mr. AnpERSoN: It means, take by eminent domain. You can go 

out and buy it, and if you cannot buy it you seize it; leaving the value 
to be determined by a jury, just as you do when you take land for | 
markets or land for the State House or city hall. 

Mr. Cusick: What construction have you put on the word “pur- 
chase?’? Would it not be the same as by eminent domain, as it is 
used in this resolution? 

Mr. AnpErson: The words “by purchase or otherwise,” as J under- 
stand, are the stereotyped phraseology for a grant of eminent domain. 
If the delegate from Fall River (Mr. Morton) is not of that opinion, 
change the expression. But as I understand it, practically all the 
statutes which have been enacted intended to grant eminent domain, 
since the time when the memory of man runneth not to the contrary, 
have used those four words. I beg to ask the learned justice of the 
Supreme Judicial Court (Mr. Morton) if I am not correct. 

Mr. Morton of Fall River: As I am rather opposed to this measure 
as it at present stands, I think’ I had better not answer the gentle- 
man’s question. 

, 

; 
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Mr. Hersert A. Kenny of Boston: Trying to find the efficacy of 
this measure, I should like to know what the gentleman would do in 
ease the milk contractors refused to sell milk or the oil contractors 
refused to sell oil under this resolution, and if said oil contractors or 
milk contractors were outside the State what would this resolution do 
and what measures would have to be taken for the State? 

Mr. AnpErRson: It is quite clear that the Commonwealth of Massa- 
chusetts cannot legislatively deal with interstate commerce or with 
production outside the State, or with anything until it comes within 
the jurisdiction of our own law. Very many abuses from which we 
suffer, whether among milk producers and distributors or oil producers 
and distributors, are far beyond the reach of any power that may be 
granted to the Legislature of this Commonwealth. Of course the Com- 
monwealth and its subdivisions can be authorized to contract for 
necessaries outside the State. 

Mr. Bryant of Milton: I should like to ask two questions of this 
gentleman, and the first one is whether or not in all those statutes 
which have in them the words “purchase or otherwise,” there is not 
invariably a later provision which provides for compensation in case it 
is taken otherwise than by purchase. 

Mr. AnpERson: That question was considered by the committee, 
and it was the opinion of the committee, — and I think we looked up 
some statutes at that time and found that the answer to the gentle- 
man’s question was no, — it was the opinion of the committee that the 
obligation to pay reasonable compensation was necessarily implied 
and that it was not necessary to put it in. It was left out because 
we regarded it as necessarily assumed. 

Mr. Bryant: I would ask further whether that assumption was not 
on account of the provisions of our Constitution, and whether this may 
not do what a statute cannot do, to wit, repeal the previous provisions 
in the Constitution as to compensation? 

Mr. AnprErson: Of course it is conceivable. Some of you appear to 
fear it. The foundations of all our liberties including the right of 
property and the right of life may be destroyed as the result of meas- 
ures reported by this Constitutional Convention. But for my part 
I cannot conceive a Commonwealth of Massachusetts in which prop- 
erty will be taken for public uses without the existence of an obliga- 
tion to pay for that property, and I do not regard it as necessary to 
repeat, in various grants of power to the Legislature, the constitutional 
obligation to pay for that which is taken for public uses. 

Mr. Bryant: I do not want to take too much time. There is one 
more question I should like to ask for information. Assuming that the 
Commonwealth of Massachusetts should go into business, assuming 
that the Commonwealth of Massachusetts should purchase certain of 
these food-stuffs for the benefit of certain towns or certain individuals 
and a loss should result from that transaction, would that loss be 
borne by those towns or would it be spread all over the Common- 
wealth which was not interested in that particular purchase? 

Mr. Anperson: That again would be a question entirely for the 
Legislature to deal with when it exercised all or any part of the powers: 
which this resolution undertakes to give to the Legislature. There is 
an additional answer to the question last asked by the delegate from 
Milton. Under the fourteenth amendment of the Constitution of the 
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United States, and, indeed, under the fifth amendment of the Con- 
stitution of the United States, no persons can be deprived of their 
property except by due process of law, and no State could enact a law 
as long as the present Federal Constitution exists which would take 
from the citizens their property, except for public purposes and paying 
a reasonable compensation therefor. That itself, entirely apart from our 
own domestic guarantees, is an adequate answer to the question raised. 

Mr. WasHpurn of Middleborough: Like the gentleman from Boston 
in the third division (Mr. Cusick), I, too, am concerned about the 
precise scope of the word “otherwise’’, in the fourth line. Accepting 
the gentleman’s explanation of what the committee intended, I ask 
him whether he would be willing to strike out the word “otherwise,” 
and insert in lieu thereof the words “by the power of eminent 
domain,”’ so as to read, “take by purchase or by the power of eminent 
domain’’? 

Mr. AnpERson: My understanding of the stereotyped form of legis- 
lation is that no statute with which I am familiar says “by right of 
eminent domain.” I think I am correct; but there are many lawyers 
here who know a great deal more about it than I, very many of them, 
—I bow to a few. If they want to put in “by right of eminent 
domain,” I do not object. But I venture to think that I myself must 
have read and perhaps dealt with many scores of statutes in which this 
precise language is used; I never before heard it questioned, in more 
than a quarter of a century that I have been at the bar, that the 
words “by purchase or otherwise” were not proper phraseology by 
which to give the power of eminent domain. 

Mr. Wituram §. Kinney of Boston: The question I want to raise, 
Mr. President, is whether the chairman of the committee will accept, 
where the language appears, in line 4, “take by purchase or other- 
wise,” the substituting of the words “purchase or take by eminent 
domain,” so as to read, “The General Court may authorize the 
Commonwealth to purchase or take by eminent domain.” 

Mr. AnpERson: My attention is directed to Article XLIII of the 
amendments to the present Constitution which provides that the 
General Court shall have power to authorize the Commonwealth to 
take land and hold, improve, subdivide, build upon and sell the same; 
and so on. Now, I do not believe you need to say “take by purchase 
or otherwise.” If you simply say “take,” probably you have granted 
the power. My understanding of those words always has been this: 
That when a public body, by the right of eminent domain under this 
grant, took “by purchase or otherwise,” it could go out and trade, 
settling at the time of or before the taking, the consideration to be paid 
to the then owner; that if it could not agree with the owner of the 
property as to the value thereof it seized it in such manner as is pro- 
vided in the machinery of the legislation; this results, as a matter of 
constitutional right, in remitting the owner to a trial by jury for the 
assessment of damages. 

I think perhaps we would get on faster, if there is any doubt about 
that language, if we allow the committee on Form and Phraseology to 
make any rearrangement or revision of it they wish; this they may do 
so far as I am concerned. What I am interested in is the power itself. 
We worked over it quite a while, and, as I say, we had some very wise 
men on our committee. 
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Mr. Lorine of Beverly: In line 5 in reference to the words “other 
necessaries of life,” in the opinion which was quoted by the gentleman, 
real estate was referred to. Would the gentleman consider that 
“other” would entitle a city or town to deal in houses as a necessity of 
life? 

Mr. Anprrson: The answer is, I think, no, but our committee has 
reported another amendment which will authorize, if it is submitted, 
the dealing in houses. If the gentleman from Beverly will look at No. 
320, he will find there the results of our committee’s consideration of 
what power should be granted with relation to homes. 

Mr. Lorine: The question is whether real estate is raised in this 
measure, not in No. 320, and I think we should like to know definitely 
whether they mean to raise all the necessities of life, such, for instance, 
as clothing and houses and things of that kind, by the word “other” 
in line 5. 

Mr. Anprerson: I think it was the opinion of our committee that 
No. 318 was not broad enough to authorize the Legislature to permit 
a public body, whether the Commonwealth or any subdivision thereof, 
to go into the business of furnishing homes as necessaries. It was 
partly for that reason that we reported No. 320, which does provide 
that the General Court shall have power to authorize the Common- 
wealth, and the cities and towns thereof, to take land and to hold, 
improve, subdivide, build upon, lease and sell the same for the pur- 
pose of relieving congestion of population and providing homes for 
citizens. That is a separate grant of power, and I think in the con- 
templation of our committee not included in No. 318. 

Mr. Cusick: I should like to direct the gentleman’s attention to the 
fact that in resolution No. 320 you limit the power. To that extent 
No. 320 differs entirely in the basic power which you give the Legis- 
lature in No. 318. 

Mr. Anprrson: If the gentleman looks at the last part of No. 320 
I think he will find that is not so; and in that connection, as we are 
digressing from No. 318, which, as I-understand, Mr. President, is the 
only thing before the Convention, although I am quite willing to dis- 
cuss No. 320 for the purpose of showing the limitations in No. 318 — 

Mr. Cusick: My question was directed at this time only to the 
fact that your committee limited the power in a kindred resolution, 
No. 320, but did not limit it in No. 318. 

Mr. AnpErson: The language “and providing homes for citizens” 
’ at the end of No. 320, in the opinion of the committee, was broad 
enough so that the Legislature could go outside the necessities of 
relieving congestion. The delegate perhaps has in mind the forty- 
third amendment of the present Constitution, —I read a part of it a 
moment ago. That provides that the General Court shall have power 
to authorize the Commonwealth to take land and to hold, improve, 
subdivide, build upon, lease and sell the same for the purpose of re- 
lieving congestion of population and providing homes for citizens: 

Provided, however, that this amendment shall not be deemed to authorize the 
sale of such land or buildings at less than the cost thereof. 

Now, what we did in No. 320 was to amend the present forty-third 
amendment, which the Convention will observe is intended to be 
repealed by No. 320, by inserting after the word “Commonwealth” 
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the words “and the cities and. towns thereof”; and also by striking 
out the proviso which would prohibit the sale of any of this land “at 
less than the cost thereof;”’ which would leave the Commonwealth or 
the public body that might embark in that business hopelessly saddled 
with anything that they had purchased unwisely or which had gone 
down in value or price because of conditions which could not have 
been fairly foreseen, — thus making, as we thought, the’ present 
Article XLIII nearly if not quite unworkable. 

Mr. Parker of Lancaster: I would beg to inquire of the gentleman 
from Brookline whether he entertains any apprehension, however re- 
mote it may be, that, in the event of legislation under the permission 
of the resolution now under consideration declaring some condition of 
public necessity, exigency or emergency as warranting the taking of 
property under such circumstances, a contention, — and a serious con- 
tention, — might be made that the taking was by virtue of authority 
under a police regulation rather than under the exercise of the power 
of eminent domain. In order to avert such apprehension, which I 
admit would be remote, would he not consent to the insertion of words 
declaring that the taking should be in the exercise of the power of 
eminent domain, whereby that doubt, remote though it were, might be 
eliminated? 

Mr. AnpERSOoN: I am not quite sure that I understand the exact - 
scope and purpose of the delegate’s question. We did consider in the 
committee this: I suppose that under the police power government 
may take property without compensation. It was not the purpose of 
our committee to extend into this domain the police power so as under 
conceivable circumstances to authorize the Commonwealth to take a | 
citizen’s property without compensation. It was the purpose of the 
committee to extend the business-doing power of the Commonwealth 
and of the subdivisions thereof if and when the Legislature thought 
it wise to exercise that power. 

I, therefore, if I understand the delegate’s question, would: say that 
if in any reasonable view of this resolution it might be held a grant 
of power to extend the police power (which would not necessarily 
involve compensation), have it reframed so as to eliminate that doubt. 

Mr. Parker: I do not desire to take the time of my honorable 
friend, but I desire to assure him that my question was put wholly for 
the purpose of gaining an interpretation of this statute and possibly 
eliminating a doubt in my own mind, for I am not opposed to the 
proposition that is embodied in this measure, but I do fear the measure, 
unless there is plain phraseology that would exclude forever any rea- 
sonable or possible contention that the taking was in the exercise of 
the police power. Perhaps your question has fully answered my 
doubt. 

Mr. AnpEerson: I only repeat that if there is reasonably arguable 
doubt as to the construction to be put upon this grant, I should be 
heartily in favor of removing that doubt and should welcome the most 
critical and careful scrutiny of the delegate from Lancaster on that 
proposition before we have finished the consideration of this proposi- 
tion. Now, Mr. President, I turn again to the latter part of the reso- 
lution. : 

The General Court may authorize the establishment, maintenance and opeteies 
by the Commonwealth — i 
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“and or’? you may put in there; as some careful lawyers do when they 
are drawing wills, — 

. and or cities and towns, of markets, docks, fuel and coal yards, elevators, ware- 
houses, canneries, slaughter-houses and other like means for producing, selling and 
distributing the necessaries of life. 

Now, that is not very long but it is pretty pregnant. Note that you 
have in the first place the Commonwealth and the municipality. 
There is no grant of that kind to the county. It was not the opinion 
of the committee that counties should go into that kind of business. 
It was the opinion of the committee that it was desirable that the 
Legislature should be permitted to put the Commonwealth into any 
business that it thought desirable, provided that business was a 
“necessary. We put before the committee, in order to test the 
powers which would be given by the amendment of the delegate from 
Quincy, the question as to whether we wanted to authorize our public 
bodies to go into the business of “dealing in Easter hats.” I was not 
in favor of it. Some members of the committee were in favor of it. 
Some of them even argued that Easter hats were articles of prime 
necessity in their families and there ought to be some way of reducing 
the price. But passing the persiflage, —the conclusion that we 
reached was that public business in the necessities of life, at the 
present time, should be the limit of constitutional power, even to an 
almost all-wise Legislature. Then we put in the word “market.” 
There is no doubt that there is present power on the part of the Com- 
monwealth to go into the market business; but out of excess of 
caution, lest some captious gentleman should hereafter argue that 
exclusio unius inclusio alterius was operative here, we put in “mar- 
kets.”” Fuel and coal yards fell within the condemnation of the present 
outstanding decisions of the full court; that, therefore, is an addi- 
tional grant of power. Elevators never have been ruled on. Probably 
elevators, under our present Constitution, would fall outside the limits. 
At any rate, they might fall outside the limits, as do fuel and coal 
yards. Warehouses might be argued to be either within or without. 
“Canneries might fall in the same category. Slaughter-houses we 
formerly thought to be public uses. Whether they would be held to be 
so now, under the modern method of distributing meats, ought not to 
be left to litigation; so we put them in. “And other like means for 
producing.” You will observe that it is not limited to buying, selling 
and distributing. The word “producing” is in there. You can go 
right into the business of running a market-garden, a shoe factory, or 
anything else which is the production of a necessity, selling and dis- 
tributing the necessaries of life. Now, that is a very large additional 
grant of power to the Legislature as compared to the power that it 
now has. 

Mr. TueEiier of New Bedford: I understand that lines 14 and 15 
of the resolution provide for the establishment and operation of 
agencies for producing, selling and distributing. I should like to ask 
the gentleman if that includes the establishment of systems of trans- 
portation. 

Mr. Anperson: It is plainly within the present constitutional power 
of the Legislature to provide all kinds of transportation, as we as- 
sumed. Railroads, railways, highways, bridges and the operations of 
vehicles thereon we understood to be so plainly within the present 
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recognized powers of the Legislature that there was no need of men- 
tioning them in this proposed amendment. As to shipping, I think 
that was given no consideration. Whether or not it would be held 
under our present Constitution that the Commonwealth might estab- 
lish a line of steamboats to run from here to Norfolk to bring up coal, 
we did not consider. A ferry across our own waters undoubtedly is 
within the present Constitution; no doubt about that. We can oper- 
ate ferries across Boston harbor or across a river. Anything which is a 
highway is within the present power. 

Now, Mr. President, I think I have stated the gist of the con- 
siderations which affected us. We had before us propositions which 
were somewhat broader, which would authorize the Commonwealth 
and municipalities to go into any and all kinds of business. We 
thought it should be limited to necessaries. We did not think it should 
be limited to times of emergencies, for the reasons that I have stated. 
We thought also that the Commonwealth should be given the grant of 
eminent domain, treated as an army is treated. We thought that the 
general broad power should be given under which the Commonwealth 
might delegate the power of producing, selling and distributing to 
cities and towns, but not to counties. Mr. Clapp of the committee 
dissented on some part of the resolution, I think, but I am not quite 
sure. 

Mr. Cuapp of Lexington: This subject, as perhaps you already have 
learned by the questions that have been sent back and forth, is one of 
really great importance. To my mind there is nothing on your whole 
docket, with the possible exception of the I. and R., which is of so 
great importance as this and deserves more serious consideration. The 
conclusions reached by the committee on Public Affairs, I may say in 
passing, were not marked with that high degree of unanimity which 
characterized the decisions made by the committee on Bill of Rights. 
We had a very pleasant time together, but there were many and 
considerable differences of opinion, and that statement holds true with 
regard to this particular resolution. So that when the gentleman who 
has just taken his seat spoke about what he did, or spoke about the 
conclusions reached by the committee, please understand that very 
frequently those expressions should not ‘be taken as including every 
member of the committee. 

Mr. AnpEerson: I should like to inquire whether the last statement 
about agreement is to be taken to indicate that he or any other mem- 
ber of the committee dissented on this particular resolution? 

Mr. Cuapr: I did not register any formal dissent. But the gentle- 
man will recall the statement made in the committee that every single 
one of us reserved his right to express his individual opinion upon this 
and every other measure when reached in the Convention. You may 
recall, too, that when, some months ago, the resolution relating to 
natural resources was reached the statement was made on this floor, 
certainly by, me and I think by the gentleman from Worcester (Mr. 
Hobbs), now sitting on my right, that it was the general understanding 
of the committee on Public Affairs that a member had: the right to 
oppose any resolution reported by the committee although at the time 
in the committee he had not made a formal dissent or given notice of 
any minority report. 

Now, as I say, this is a subject of great importance and I apprehend 
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that in this Convention we are going to develop the same differences of 
opinion, and perhaps to an even greater degree, than those which 
obtained in the committee. 
My friend, the delegate from Quincy (Mr. Adams), who was sitting 

here a moment ago, thinks that this resolution is too narrow, that it 
ought to be greatly broadened. On the other hand, I, while sym- 
pathizing with the main purpose, think it is too broad, and I want to 
see it narrowed. And before I finish the brief remarks which I pro- 
pose to make on the general subject I shall offer an amendment. 
Now what is the main purpose of this resolution? What does it 

grow out of? It grows out of the fear possessed by a great many 
people that in times of war or other public distress coal and fuel and 
food-stuffs, — those things which are of such a nature that they may 
form the subject of monopoly, — may fall into the hands of speculators 
so that the interests of the poor people may suffer unless the State 
has power to seize those articles and sell them, either with or without 
a profit, to people who need them. I am willing to stand for a meas- 
ure which will afford the people protection against a calamity like that. 
But nobody appearing before the committee or discussing the question 
anywhere else so far has referred to any exigencies that ever occurred 
in the past except that of there being an insufficient supply. of coal. 
Possibly some one did say that there might be a shortage of some kind 
of food products, like potatoes or onions, so that there may be the 
same need of protecting a. community against speculations in those 
articles. 
Now I think we are all agreed upon the general proposition that it is 

bad policy for cities and towns as a rule to enter into competition with 
private industry. There are certain well established exceptions, excep- 
tions that are based upon special and peculiar considerations. It is 
settled that cities and towns may properly own and operate the public 
waterworks; that, if the citizens think best, they may own and oper- 
ate the lighting plant in the town or city. I am willing for one to go 
a step further and so amend the Constitution that cities and towns 
may be authorized by the Legislature on occasions to enter into the 
business of dealing, not broadly in the necessaries of life, but in fuel 
and in food-stuffs, and that is where I would draw the line. I think 
that is going quite far enough. The gentleman from Brookline who 
has just taken his seat (Mr. Anderson) has said a great deal about-the 
advisability of giving the Legislature the power. He says: “You can 
trust them; give them the broad power and they will not exercise it 
in any unreasonable fashion.” Well, now, gentlemen, that argument 
leads to throwing down all constitutional restraints upon the Legis- 
lature. That is the logical tendency of it. If there is a certain power 
or function which we agree the State never ought to exercise, I say, 
so surround it with constitutional restraints or limitations that the 
Legislature ‘may not exercise it; and I stand here to say that we 
ought not to open wide the gate and broaden our governmental func- 
tions so that it will be possible for the Legislature to authorize a city 
or town to go into the business of manufacturing or dealing in boots 
and shoes in competition with an individual or a partnership or a cor- 
poration. I do not believe in that and I should hope that a majority 
of the members of this Convention do not. 

Mr. Harriman of New Bedford: I should like to ask the gentleman 
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from Lexington who, in the course of his remarks, has stated that he 
believes in this measure only when necessity arises, if he does not think 
that in our great industrial centers, where men and women are forced 
to work for low wages, and the supply of fuel and food and other things 
which are necessary for them is in the control of a few men, — if he 
does not believe that that necessity exists and always will exist so long 
as those two things obtain in our industrial life? 

Mr. Cuapp: In answer to the gentleman, my idea is that, basing my 
judgment upon experience and what we may observe of the past, there 
is not the slightest danger of any monopoly in the hands of private 
individuals or agencies of necessaries of life in the broad sense, mean- 
ing boots and shoes and clothing, neckties and collars and handker- 
chiefs and what not. I recognize the possibility of there being a 
monopoly in coal and wood and food-stuffs, although I think that is 
extremely unlikely, and I cannot see how a city or town is going to get 
coal if individuals cannot get it. But recognizing the possibility I am 
willing to stand for a constitutional amendment similar to the one that 
has been proposed, but in a much restricted form and scope. 

As this resolution stands it is competent for the Legislature, so far 
as any constitutional restraints are concerned, to pass a law authoriz- 
ing cities and towns to go into the grocery business and to set them- 
selves up as dry-goods merchants; and I think the resolution is broad 
enough to authorize a law which would permit a city or town to manu- 
facture boots and shoes. Boots and shoes are necessaries of life, and 
toward the end of this resolution is a clause authorizing municipalities 
to put into operation means for producing necessaries of life. 

Mr. Brown of Brockton: How far would you extend the principle 
that a town, in order to upbuild itself, may take a part of its money 
for the purpose of encouraging a manufacturer to come to the town or ~ 
taking the money for the purpose of having him come without such 
purpose? 

Mr. Cuiapp: That question is a little remote from the principle 
which underlies the measure under consideration. All I can say is that 
in general terms I never favored the expenditure of much money by a 
town to bring manufacturing plants to it. I think that every com- 
munity has or has not certain natural advantages for manufacturing, 
and if it has natural advantages that is a good point and the indus- 
tries will come; if it has not such advantages in a marked degree, it is 
a foolish expenditure of money to give them a bonus for coming or to 
exempt them from the payment of taxes in consideration of their 
coming. 

As I have said, under this measure as it stands, the Legislature 
may pass a law authorizing the town in which I live to go into the 
grocery business and to go into it on a basis which might yield a profit, 
or they might sell goods at cost, or they might sell goods at a loss. 
Now it is perfectly obvious, it seems to me, that you are putting a 
very unjust burden on the grocery men already there when you sub- 
ject them to a competition with the town, with the possible result of 
their having to pay increased taxes in order to be put out of business; 
for certainly they might be put out of business, if it was conducted at a 
loss. 

Mr. Donovan of Springfield: I should like to ask the gentleman who 
is speaking if his objection to this amendment is based upon his recog- 
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nition of what he thinks is a fact, that it would interfere with individ- 
ual rights. Is that your objection? 

Mr. Cuaprp: That is one objection; it would interfere with in- 
dividual rights in a case like that of which I last spoke, — a town 
going into the grocery business or dry-goods business in competition 
with merchants already engaged in that line of business. 

Mr. Donovan: The reason for asking that question was that I 
wanted to find out if his objection to that amendment was based upon 
the same reason that the gentleman from Waltham (Mr. Luce) had in 
opposing the initiative and referendum. In so opposing the initiative 
and referendum he made this statement: “That people consider the 
common welfare, not individual rights.” I-take it that the gentleman 
who is speaking objects to this amendment upon the same grounds. 

Mr. Ciapp: Of course we all know there are times when individual 
rights ought to give way in order to promote the general welfare. But 
in the case to which this resolution appertains it seems to me that there 
is no need of curtailing what I have described as the rights of the 
individual. I do not believe the common welfare would be promoted 
thereby. It is my experience that municipalities, as their affairs are 
conducted, do not and cannot carry on business, — private business, — 
with the same economy and efficiency as that which characterizes the 
conduct of business by private agencies. And if the towns under 
authority conferred by this' or a similar resolution should. go into the 
business generally of selling necessaries of life, using that term in the 
broad sense, it seems to me that through the increased burdens of taxa- 
tion which would be likely to come in consequence, the communities as 
a whole would not make any gain, while, as I have indicated, the rights 
of individuals might be infringed. 

Gentlemen, this is a Socialistic proposition, standing in the broad 
form in which it is now put; and it might constitute a direct and 
considerable step toward the establishment of State Socialism. 

Mr. Francis N. Balch of Boston moved the amendments cited at the begin- 
ning of the chapter. 

Mr. Cuarp: Now, gentlemen, personally I would not have much 
objection to that amendment, and yet it is an unnecessary and I 
think rather a foolish one. I gave a good deal of consideration to the 
question, — I will not arrogate this to myself, — notwithstanding our 
differences of opinion J think we all gave a good deal of consideration 
to the question whether anything would be gained by referring to a 
stress or exigency as that suggested resolution does. It is a curious 
fact that every man who appeared before our committee in advocacy 
of this or a similar measure would begin by saying that there were 
likely to be great emergencies during which it would not be possible 
for people to get their necessaries of life through the ordinary channels. 
I believe every speaker put it on that ground, that there were likely 
to be these emergencies. : 

Mr. Jamrs J. BRENNAN of Boston: As a member of the committee 
which heard these different propositions I should like to ask the mem- 
ber who now rises and objects to the report of the committee if that 
remark which he says almost every man presented, that it would be 
hard to get the necessaries of life, was anything more than the ordinary 
comment which it would be natural for people to make with the 
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present advance in prices as they are and have been for the last year 
in this immediate vicinity. 

Mr. Cuapr: I did not understand those gentlemen to be referring to 
that kind of an emergency. I thought they were talking about a 
shortage of supplies due most likely to the corralling of those things 
in the hands of speculators. Now, as I have said, the speculators 
might corral the coal, they might corral the food-stufis, but I do not 
see how they could corral all the dry-goods and groceries. 

To come back to what I was saying, I say that we all considered the 
question whether it was practicable to tie up this authority in some 
way to the existence of an emergency. I think that we came to the 
conclusion that it was not; if you attempt that you must do it in one 
of two ways: Either you must put it in the form in which it has been 
put in this last proposed amendment and say whenever in the judg- 
ment of the Legislature the exigency exists, — and that is what this 
practically comes to; or else you must put it in such shape that the 
question of the right to exercise the power will depend upon the 
existence of the exigency as a matter of fact. Well, now, obviously 
you do not gain anything by saying that the power may be extended 
when in the judgment of the Legislature there is an exigency, or that 
they may do it in an exigency, with the provision that the Legislature 
shall be the sole judge of the exigency. If put in that way it does not 
serve as a limitation. If the Legislature wants to do it, it will; and if 
it does not want to do it, it will not. That kind of a limitation I 
think the chairman of our committee very picturesquely described as a 
“rhetorical limitation”; it does not amount to anything. 
Now you have the other kind of limitation. If you limit the right 

to do this to the existence of an exigency as a fact, then you have a 
question that is-reviewable by the court, and I think with the matter 
put in that way you might sometimes get into a difficult and involved 
situation. A city or town, believing that the exigency as a fact existed, 
might make contracts and incur obligations only to find later on, 
after the question of the exigency had been litigated, that it did not 
exist; and you can readily see what great embarrassment might follow. 
So that, gentlemen, I say that, as a practical matter, you had better 
wipe out all reference to exigencies or stresses or calamities or what 
not, and confer whatever authority you do confer in straight, un- 
qualified language, as does the resolution to which the gentleman from 
Brookline has just spoken; and that you should simply look out and 
see that you do not make the scope of it too broad so as to authorize 
municipalities to go generally into commercial business in competition 
with private owners. 

Messrs. Clapp of Lexington and Bigney of Boston offered the amendments 
cited at the beginning of the chapter. 

The debate was continued Thursday, September 20. 

Mr. Samuel W. George of Haverhill offered the amendment cited at the 
beginning of the chapter. 

Mr. Cuapp of Lexington: When we adjourned yesterday I was giv- 
ing some reasons why I thought that the resolution, in the form in 
which it was submitted by the committee, is altogether too broad. I 
had nearly concluded the remarks which I intended to make, and I 
shall not much longer tax the patience of the delegates. 

— —— 
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I pointed out the fact that the resolution is so broad as to enlarge 
tremendously what have been heretofore legitimate governmental fune- 
tions. The Supreme Judicial Court of this State, when answering the 
question whether it was lawful for the Legislature to provide for the 
dealing in coal and wood by the different municipalities, said that one 
of the leading purposes of the Constitution of Massachusetts was to 
protect business men, private individuals, in the exercise of their 
legitimate calling, — was to protect them in conducting such kinds of 
business as ordinarily had been conducted by private enterprise when 
the Constitution was adopted. 

Let me read the exact words which the court used: 

The object of the Constitution was to protect individuals in their rights to carry on 
. the customary business of life, rather than to authorize the Commonwealth or the 

municipalities to undertake what had usually been left to the private enterprise of 
individuals. 

Now, it is proposed to open wide the gate and to give the Legislature 
the power to authorize the Commonwealth and the municipalities to 
enter into competition with private enterprise so far as the necessaries 
of life are concerned. But, mind you, the term “necessaries of life” 
means, in this day, at least, practically everything that is sold in the 
grocery store or in the dry-goods store;. and, I think I may add, in a 
boot and shoe store. 

_ Now, I submit that we should be very careful, before adopting any 
such wide open proposition as this, to see that there is some public 
necessity for it. Past experience in this Commonwealth has not in- 
dicated the necessity for any such authority on the part of the munic- 
ipalities except in the one particular case of fuel, — coal and wood; 
and in my judgment, in adopting some constitutional provision giving 
a little more liberty in this general matter, we should not extend it 
beyond fuel and food-stuffs. We should permit nothing to fall into 
this category of authorized dealings except those things which are of a 
nature such that possibly they may become the subject of a monopoly. 
J think you cannot say that, gentlemen, as to the general necessities of 
life. 

Let me ‘call your attention next to the fact, — it is not perhaps of 
great significance, but it is some, — that there are very few if any 
States in the United States which have gone as far as it is proposed to 
go here. I know that it is rather a dangerous argument to refer to 
‘what other States have done or are doing. That argument applied 
to the judiciary, in order to determine whether it should be appointive 
or elective, would not operate, as I think, to our advantage. But, still, 
it is worth while to note briefly what has been done elsewhere. 

As far as I can ascertain, gentlemen, the State of Arizona is the 
only one that contains a broad, wide open provision upon this subject. 
The Constitution of Arizona contains a provision to the effect that the 
State and each municipal corporation shall have the right to engage in 
industrial pursuits. That is the only State, so far as I can find, in this 
Union, which ever has adopted anything of that sort. 

There are several States, like South Carolina, which give the Legis- 
lature power to authorize municipalities to sell intoxicating liquor, 
and under that provision have been enacted so-called dispensary laws. 
In South Dakota there has been adopted recently by the Legislature 
an amendment which permits the authorizing of cities and towns and 
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the State, for the purpose of developing the resources and improving 
the economic facilities of South Dakota, to own and conduct proper 
business enterprises. I am uncertain whether that has been adopted 
by the people or not, but I assume that it has been. But, mind you, 
even there a limitation is put upon the Legislature, in that no money 
shall be appropriated in furtherance of that purpose except by a two- 
thirds vote in each branch of the Legislature. 

I am informed, though I cannot prove it from the records, that the 
State of North Dakota has adopted, or is proposing to adopt by sub- 
mission to the people, a similar amendment; but the power cannot be 
exercised except by a vote of two-thirds of each branch of the Legis- 
lature. 

Mr. AnpErson of Brookline: I interrupt to gain the opportunity to 
correct a statement that I inadvertently made yesterday. One of the 
morning papers confirms my memory that I stated that the fair con- 
struction of the last half of the resolution was that the Legislature 
might authorize the towns to go into the market-garden business. 
That statement was made in response, as I remember it, to a question 
asked me concerning the meaning of “like” at the beginning of the 
fourteenth line. My memory was at fault in that answer. I was 
stating something which was considered in the committee but not 
adopted in the committee. I beg now to ask the Convention to note 
what the real operation of the last sentence is. I shall take only a 
moment. 

The General Court may authorize the establishment, maintenance and operation 
by the Commonwealth, cities and towns, of markets, docks, fuel and coal yards, 
elevators, warehouses, canneries, slaughter-houses and other like means for producing, 
selling and distributing the necessaries of life. 

The Convention will note that all of those things enumerated are 
in the nature of marketing or distributing facilities, except that in 
canneries you have a species of manufacturing process added to the 
marketing and distributing process. And because of the fact that we 
feared putting in canneries (which are absolutely necessary in order to 
enable the collection and preparation, and subsequent proper dis- 
tribution, of a lot of small fruit and vegetable stuff, — which we hope 
will be produced in the future in much larger proportions than it has 
been in the past) might be improperly limited, we inserted the word 
“producing.”” The functions of some of the enumerated distribution 
facilities, — fuel and coal yards, elevators, warehouses, canneries and 
slaughter-houses, — may fairly be deemed to involve a certain pro- 
ducing function. 

Now, the word “like” before the word “means” was intended, as I 
now remember, in the result of the deliberations of the committee, to 
limit the activities of the Commonwealth and of the municipalities 
under that sentence to means of distribution and of merely incidental 
production, — like the preparation in the cannery, — and not to au- 
thorize the Commonwealth or the municipalities to embark generally 
in production. That was our conclusion; I misstated it yesterday. I 
thank the gentleman very much for his courtesy in allowing me to cor- 
rect my error. 

Mr. Cuapp: I was just showing you that there are probably only 
three States in the Union at the most where it would be competent for 
the Legislature under their Constitutions to permit cities and towns to 

? 
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enter into the business under any circumstances of selling dry-goods 
and groceries, and boots and shoes, and such necessaries of life, in 
competition with private enterprise. Even in Oklahoma, which is 
supposed to have about as broad a Constitution as any State in the 
Union, I doubt whether this thing could be done. That Constitution 
does authorize cities and towns to engage in those kinds of business 
which require for their exercise a franchise from the municipal or State 
authorities. Under that, of course, cities and towns can operate, as 
they can almost everywhere, public utilities, — railways, electric light 
plants, and the like, — but a franchise is not required from the cities or 
the towns to carry on an ordinary commercial business; so I infer that 
even in Oklahoma it would not be constitutional to permit towns to 
engage in the sale of commodities in competition with private agencies. 

In South Carolina there was adopted recently an amendment au- 
thorizing cities to issue bonds for a public market, but an examina- 
tion of the facts shows that this refers only to the construction of a 
market-place and does not cover the business of running that market 
or buying and selling commodities in it. 

Now, there may be found in a discussion of this general question by 
the Supreme Court of Maine something that I think is rather illumi- 
nating, as showing what should be the principles to govern in cases of 
this kind. The Constitution of Maine is very like that of Massachu- , 
setts, — at least, so far as this general subject is concerned, — and 
under it the Supreme Court of that State reached a different conclu- 
sion from that to which our own courts came in regard to the con- 
stitutionality of a law permitting cities and towns to establish coal 
yards. The Maine Legislature passed a statute authorizing cities and 
towns to maintain a permanent wood, coal and fuel yard for the pur- 
pose of selling at cost wood, coal and fuel to the inhabitants. That 
statute the Supreme Court of Maine held to be constitutional. The 
court summarized in the following fashion the conclusions which were 
reached by our own Supreme Judicial Court: 

1. That it is beyond the power of a municipal corporation to engage in the sale of 
commodities which are and can be easily conducted by private business concerns in 
competition with one another, and which can be sufficiently regulated thereby. In 
this we most heartily concur. 

2. That the sale of fuel falls within this class of commodities and there is no neces- 
sity why cities and towns should undertake this form of business any more than many 
others which have always been conducted by private enterprises. 

“Here,” says the Maine court, “we differ.’ The court then pro- 
ceeds to lay down two tests which should be applied in determining 
what is and what is not a proper governmental function in regard to 
this general question. They say that the first test is whether the 
subject-matter or commodity is one of public necessity, convenience 
or welfare. Fuel clearly comes within this category. The second test 
is the difficulty which individuals have in providing it for themselves. 
The causes of this difficulty may vary, but if there is a difficulty ap- 
proaching an impossibility under any circumstances, then the test is 
met. 

The court then proceeds to say that so far as coal is concerned, it is 
a matter of history, of which the court cannot fail to take cognizance, 
that there has been great practical difficulty in getting, at times, a 
sufficient supply of coal, and that that difficulty has resulted in great 
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hardship to the poor people. They say that under modern conditions 
the mining and transportation and distribution of coal have fallen 
into such few hands as to bring a real danger of monopolistic control, 
and that therefore it is proper and reasonable that the Legislature 
should have the power to pass laws such that in times of great stress 
or emergency the coal supply may be seized. And, as I have said in 
what I already have stated to the Convention, I am going to stand 
for enlarging this category of authorized dealings by putting into it 
food-stuffs in addition to fuel. But that is as far as I am willing 
to go. 

Mr. Brown of Brockton: I should like to ask the gentleman this 
question: Suppose the Commonwealth of Massachusetts issues a 
charter which is so broad that it may acquire a monopoly of a. neces- 
sary of life. The State issues that charter and men proceed under 
that charter to acquire and hold these goods. As, for instance, you 
have at the present time a holding company which holds in charge 
all of the street railway companies. Now, in the absence of some such 
provision as is reported by that committee, how will the Legislature 
propose to deal with property? To what extent may property go in 
enforcing its demand against the other natural right of a man to live? 
Where do you draw the line between the two? 

Mr. Cuapp: It seems to me that there are really a good many ques- 
tions involved in what the gentleman has just stated. The question 
which he asked at the beginning of his remarks, as I understood it, 
was this: Suppose the Legislature should authorize the incorporation 
of a company with such broad powers that it might monopolize some 
necessary of life. What would happen? My answer to that ques- 
tion, Mr. ‘President, is that in my opinion such a charter as that under 
the existing Constitution ‘would not be valid. 

Mr. Brown: I should like to ask the gentleman, then, — how does 
he account for the existence, for instance, of the Massachusetts Elec- 
tric Companies, which is a holding company and which has a monopoly 
of a portion of street railway transportation? Why does that come 
into existence? 

Mr. Cxiapr: I do not understand that the Massachusetts Electric 
Companies is a monopolistic combination. In the first place, it is not 
a corporation at all; it is an’arrangement under which the owners of 
the stocks and bonds of sundry street railway companies in Massa- 
chusetts have put them together for management in the hands of 
trustees, who issue, as representing those securities, certificates of in- 
terest. 
“Mr. Brown: Continuing that line, — they issue stock certificates 

to the extent of $39,000,000 on a basis of $23,000,000 stock of the Bay 
State Street Railway Company where there is only $7,000,000 of 
equity, according to their own expert. Now, they proceed to demand 
of the Commonwealth that $23,000,000 of stock shall be remunerated. 
Certainly transportation is one of the necessaries of life. Now, wherein 
can you check that Massachusetts Electric Companies in its demands 
as owner of the Bay State Street Railway Company’s stock? 

Mr. Cuapr: I do not understand that the Massachusetts Electric 
Companies have any justification for demanding, or that they do in 
fact demand, the right to earn a return or dividends upon the aggre- 
gate amount of these trustee certificates. According to my informa- 
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tion, that is not true. But the companies, — the several companies 
which together constitute the Massachusetts Electric Companies, — 
are each and every one of them right under the thumb of the Public 
Service Commission, or the Board of Gas and Electric Light. Com- 
missioners, whichever it may be, and are entitled to earn a fair return 
upon only the amount which they have invested in their properties. 
And according to my view, the public interest is scarcely affected by 
the number of pieces of paper which these trustees issue to represent 
the stocks and bonds which are in their hands. 

Mr. Anprerson of Brookline: I want the gentleman to make a 
little clearer, if he will, his notions about unconstitutional grants of 
corporate charters. The delegate from Brockton a moment ago asked 
him what he would do, or something to that effect, if the charter of a 
corporation were granted in broad enough terms so that it got prac- 
tically a monopoly of some of the necessaries of life. I understood the 
gentleman to reply, in substance, that such a charter would be uncon- 
stitutional. Now, I should like to know whether it is unconstitutional 
under the Constitution of Massachusetts as it now is, as we propose 
to have it, or unconstitutional under the provisions of the Federal 
Constitution. Or whether it falls into that beautiful category of un- 
constitutionality that I found the other day in a decision rendered by 
the police court judge of Springfield thwarting the recent attempt of 
the Commonwealth of Massachusetts to regulate the jitney traffic, — 
laying down in broad and general terms that anything in the nature 
of an ordinance or a statute which was unreasonable was unconstitu- 
tional, — which, being interpreted, meant anything that did not 
appeal to him as reasonable was unconstitutional. Now, I should like 
to know what the gentleman’s views are of the unconstitutionality of 
a corporation charter which might give what we now have pretty 
nearly in effect, — an essential monopoly, — for instance, in the ice 
business in a large part of the Commonwealth, and very easily in con- 
templation within the entire Commonwealth. © 

Mr. Bosworta of Springfield: As a member from Springfield I wish 
in a slight degree to correct the statements of the gentleman from 
Brookline. -As I recall the facts in Springfield and the judge’s decision 
as it was rendered by him, the legislative authority that was granted 
to the city councils of the State was to pass certain reasonable ordi- 
nances.! He found, not that the statute was unconstitutional, but that 
the ordinance that was passed was not reasonable, which, as I under- 
stand it, was his duty. He did not in any way dispute the constitu- 
tionality of the act of ‘the Legislature. The reasonableness of the 
ordinance made under that authority was in question. 

Mr. Anprerson: I have read the opinion within the past few days, 
—TI am not sure it was not sent me by the member who just spoke. 
While it is true that in certain parts of that opinion the learned justice 
of that court did say that he would not hold the statute unconstitu- 
tional, it is also true that he laid down flatly in other parts of the 
opinion that anything that was unreasonable was unconstitutional, 
and in broad enough terms to put his own opinion of reasonableness 
as the test of the constitutionality not only of the ordinance but of the 
statute. 

Mr. Cuapp: It is difficult for me to see what bearing upon this 
question under discussion any decision made by the police court of 
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Springfield regarding the jitney ordinance has. It is very likely true 
that he would have done better to have sustained that jitney ordinance 
and to have let the higher court pass upon the question of its uncon- 
stitutionality. But, however that may be, it seems to me to have very 
little bearing upon the subject under discussion. 

Now, the gentleman asks the question: What is going to happen if 
the Legislature charters a corporation so that that corporation, in the 
exercise of its powers, comes to monopolize the necessaries of life? In 
the first place, if the charter on its face is so broad as clearly to au- 
thorize, or attempt to authorize, the corralling of all of a certain kind 
of necessaries so as to create a monopoly, I think such charter on its 
face would be void. That is my contention. But I can see that a 
corporation might be organized with its powers so stated or so dis- 
guised that it would not appear on its face as a corporation purporting 
to have a monopoly, but as time went on, in the practical conduct of 
its business, it might come to exercise a monopoly. Well, if it did, the 
remedy is in the hands of the Legislature. The gentleman from Brook- 
line knows as well as any of us that ever since, I think, the eleventh 
day of March, 1831, no charter has been granted in Massachusetts 
which has not been subject to revocation, alteration or repeal by the 
Legislature. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Lexington if the Legislature has not still the right to pass such a 
charter as it used to pass before 1831 and has not passed since then. 

Mr. Cuiapp: Theoretically, yes, because the provision against grant- 
ing a charter without the reserved right of repeal is contained in the 
Revised Laws and not in the Constitution. But I take it that, as a 
practical matter, there is just as much danger that the sun shall fall 
from the Heavens as that the Legislature of Massachusetts will to-day 
undertake to pass an irrepealable charter. Logically, however, that 
provision against passing an irrevocable charter should be contained in 
the Constitution, and for one I am willing to see it transferred to that 
place. In fact, there is a resolution reported by the committee of 
which I am a member recommending that that thing be done. It goes 
a little further than that and deals with another subject-matter at the 
same time, but it does deal with this specific thing, and I should sup- 
pose that the Convention would think it proper to make the suggested 
transfer. 

Mr. Creamer: I should like to ask the delegate from Lexington if 
he does not think there is as much chance of a Legislature doing wrong 
in that direction as of a Legislature doing wrong in the direction which 
he fears it might because of the powers contained in this amendment. 

Mr. Ciarp: To that question I have no hesitation in saying, no, 
because I do not think there is. But, mind you, I am in favor of 
putting this provision about the repeal of charters, — the provision 
reserving the right of amendment and repeal, — into the Constitution 
itself. That is where it ought to be. 

Mr. Brown of Brockton: I now want to ask the gentleman: What 
will you do in the case of a foreign corporation which gets its charter 
in another State and then comes into Massachusetts and operates? 
You cannot take that property and you cannot take their charter away. 
What would you do? 

Mr. Cuarp: I should like to ask the gentleman from Brockton to 
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make a little more specific the danger which he apprehends. I do not 
comprehend it myself. 

Mr. Brown: I want to call his attention to the age of specialization, 
to the age of having control of the various things centralized. For 
instance, the company that is absorbing all of the drug stores, the 
company that is absorbing all of the tobacco business; there are asso- 
ciations which find the means whereby they can continually capitalize 
and absorb. Massachusetts is a very fertile field. How would you 
deal with the situation? 

Mr. Cuarp: The Legislature does not need for its protection the 
power to set up an opposition business. It is perfectly true, as the 
gentleman suggests, that this is the day of big business, and probably 
will continue to be such; but big business seems to be having a harder 
and harder time of it under the restrictions which are being imposed 
by Congress and the State legislatures, and for one I do not have any 
apprehension of any harmful results. 

But coming to a little more specific answer to his questions, we all 
know, or should know, that the Legislature can prescribe whatever 
conditions it sees fit upon foreign corporations coming into this State. 
It can exclude them altogether or it can say that no foreign corporation 
shall come into this State unless it shall do thus and so. Why, the 
power to deal with and restrict foreign corporations is as ample as any- 
thing possibly could be. I want to say, Mr. President, that he (Mr. 
Brown) may understand it, that I am not here holding any brief for 
the foreign corporations or for the Massachusetts Electric Companies, 
or for any of the combinations or corporations to which he has referred. 

Mr. Brown: The point is this: Not that we could control that cor- 
poration, but we cannot take their property. Unless the State has the 
right to set in operation a counter proposition, what can be done? 
Competition cannot inaugurate itself. The power back of these 
monopolistic corporations controls the sinews whereby you finance any 
corporation. 

Mr. Cuapr: I do not know as I can say anything more than merely 
repeat what I have said, namely, that personally I see no danger 
to the public interest through the operations of foreign corporations 
in this Commonwealth. And I should like to answer the gentleman’s 
question further by asking him if he can point out any foreign cor- 
poration operating in Massachusetts to-day which seems to him on the 
point of controlling or monopolizing any commodity which is of im- 
portance to the public. 

Mr. Brown: If he yields to me, I can say, yes, I see it in the drug 
store business for one. I might name others. The combination can 
absorb and is absorbing anything that enters into competition with it. 

Mr. Cuapp: As I say, I cannot add anything beyond saying that in 
my judgment the Legislature and the courts in Massachusetts to-day 
have abundant power to check and curb any approach which they may - 
observe toward monopoly in the conduct of any business, — I do not 
care what it is. 

There is just one thing further that I want to say, and then my con- 
tribution to this discussion will have been finished, for the present at 
least. When this question was before the Maine Supreme Court those 
who were seeking to get the court to deny the constitutional power for 
cities and towns to deal even in fuel, put up the argument that if that 
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were allowed there would be nothing to prevent the Legislature from 
authorizing the municipalities to enter into other fields of industry. 
But the court said that that did not follow. It said: 

The answer has already been indicated in the two tests which we have laid down. 
If it is asked why, if a city can establish a municipal fuel yard, it may not enter upon 
any kind of commercial business, carry on a grocery store or a meat market or 
a bakery, the answer is as has already been indicated. Such kinds of business do not 
measure up to either of the accepted tests. When we speak of fuel, we are dealing 
not with ordinary articles of merchandise for which there may be many substitutes 
but with an indispensable necessity of life. 

And, as I have said, I am willing to put in food-stuffs, so that we 
might say in trying to elaborate a rule: 

When we speak of fuel or of food-stuffs, we are dealing not with ordinary articles of 
merchandise for which there may be many substitutes, but with indispensable neces- 
sities of life; and more than that, the commodities mentioned are admittedly under 
present economic conditions regulated by competition in the ordinary channels of 
private business enterprise. ‘ 

Now, gentlemen, listen to this concluding remark by the Supreme 
Court of Maine, which I think embodies a wealth of sound economic 
principle, and something that should guide us and be of compelling 
force in making us decide to draw the line where I ask you to draw it: 

The principle that municipalities can neither invade private liberty nor encroach 
upon the field of private enterprise should be strictly maintained, as it is one of the 
main foundatigns of our prosperity and success. 

Mr. Bracxert of Arlington: As one of the original resolutions which 
were referred to the committee on Public Affairs, and upon which it 
reported the resolution before us, was introduced by me, and as it 
contains one provision which the pending proposition does not, and in 
some other respects differs in phraseology, I ask your indulgence for a 
moment while I read that original resolution. It is as follows: 

The General Court shall have power, whenever it deems it important for the 
welfare of the people, and upon such terms and conditions as it may prescribe, to 
authorize the Governor, with the consent of the Council, to take’ by purchase or 
otherwise, in the name and behalf of the Commonwealth, food-stuffs, fuel and other 
necessaries of life, and to sell the same to the inhabitants ‘of the Commonwealth, and 
to the towns and cities thereof, and to authorize such towns and cities to buy ‘such 
necessaries of life for sale to their inhabitants. 

It also contains this proviso: 

Provided, that a just and reasonable Sapir for all property so taken shall 
be made to the owners thereof. 

That clause is not in the pending resolution. The gentleman from 
Brookline said yesterday he did not think it was necessary. That may 
be, but where there. are two ways of proceeding and one way is certain 
while the other may involve a question, it is better to avoid the ques- 
tion and make everything plain and definite. Therefore I propose to 
move an amendment by inserting those lines in the pending resolution. 

It was not my purpose in introducing this resolution to authorize 
the Commonwealth, or the cities or towns thereof, to enter into com- 
mercial transactions generally. My object was simply to apply to food- 
stuffs and fuel, and other necessaries of life, the principle of the law of 
eminent domain. You know that, under that law, if, for example, a 
railroad is to be built, and if a person whose land is necessary, — 
which lies, perhaps, across the route which the road is to take, — 
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refuses to sell it, under the power of eminent domain the corporation 
can take that property, —it may be his home, around which cluster 
his dearest associations. The corporation can take it, but of course 
it must pay him therefor a just and reasonable compensation. 

I believe that at the present time that principle should be applied 
to the matter of food-stuffs and fuel, and perhaps other necessaries, 
although those were the two principal ones which I had in view in in- 
troducing the resolution. Here we are to-day in the midst of a great 
war with a scarcity of food, not only in this country but all over the 
world, and at this time speculators are getting control of the food-stuffs 
and the fuel of the country and holding them for their own enrich- 
ment at the expense of the public. 

This is a time when the strong hand of the government should inter- 
vene for the protection of the people against extortion. One of the 
objects of government is to protect the people, — protect them against 
burglary and highway robbery, larceny and other crimes. It is also 
the duty of the government in exceptional times like these to protect 
the people against extortion, against robbery of that nature. And I 
believe here is one means of doing it, — by passing this resolution. 

There is no conflict between this proposition and the decision of the 
Supreme Judicial Court which has been cited. That decision simply 
stated what could not be done under the existing Constitution. That 
is no reason why we should not change that Constitution. We are 
here for the purpose of considering whether in certain respects the 
Constitution should not be so changed as to allow the government to 
do those things which the court has held they cannot do under the 
existing Constitution. 

The Legislature already has acted in this direction. The last act 
passed by the last Legislature contained these provisions in section 6: 

Whenever the Governor shall believe it necessary or expedient for the purpose of 
better securing the public safety or the defence or welfare of the Commonwealth, he 
may with the approval of the Council take possession: (a) Of any land or buildings, 
machinery or equipment. (b) Of any horses, vehicles, motor-vehicles, aéroplanes, 
ships, boats, or any other-means of conveyance, rolling-stock or steam or electric 
railroads or of street railways. (c) Of any cattle, poultry and any provisions for man 
or beast, and any fuel, gasoline or other means of propulsion which may be necessary 
or convenient for the use of the military or naval forces of the Commonwealth or of 
the United States, or for the better protection or welfare of the Commonwealth or its 
inhabitants. He may use and employ all property so taken possession of for the 
service of the Commonwealth or of the United States, for such times and in such 
manner as he shall deem for the interests of the Commonwealth or its inhabitants, 
and may in particular, when in his opinion the public exigency so requires, sell or 
distribute gratuitously to or among any or all of the inhabitants of the Commonwealth 
anything taken under clause (c) of this section and may fix minimum and maximum 
prices therefor. He shall, with the approval of the Council, award reasonable com- 
pensation to the owners of any property of which he may take possession under the 
provisions of this section and for its use, and for any injury thereto or destruction 
thereof caused by such use. 

Now, under the decisions which have been cited I doubt very much 
whether, if a case under that statute should go to the Supreme Judicial 
Court, it would be held that the Legislature had the constitutional 
authority to pass such an act. Therefore, I believe it is time that we 
should settle this question, that we should give the Legislature the 
power to act in an emergency like this for the protection of the people. 

As far as I am concerned, I am not particular whether the general 
phrase “and other necessaries of life” is in the provision or not, but 
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what I am particularly interested in is that the Legislature shall have 
authority to empower the Governor and Council to take property 
when it is being hoarded by monopvlies, when the people are asking 
for it, not as a charity, but asking for the right to buy it and pay for 
it a reasonable price. I believe that the Legislature should have the 
authority to give that power. 
We must remember, as the gentleman from Brookline (Mr. Ander- 

son) said yesterday, that we are not legislating here; we are simply 
giving an authority. We do not know that the Legislature ever will 
exercise that authority. Even if it should empower the Governor and 
Council to take the action referred to, it may not follow that the 
Governor and Council would deem it wise todoso. I think we can rest 
upon the assumption that this authority will not be given by the 
Legislature, or if given will not be exercised by the Governor and 
Council, unless there is some great emergency which requires it. 

Mr. President, I move to amend the resolution by inserting after the 
word “ice,” in line 9, the words “‘, provided that a just and reasonable 
compensation for all property so taken shall be paid to the owners 
thereof.” 

Mr. Anprerson of Brookline: I am speaking, Mr. President, for 
myself and one or two members of the committee with whom I have 
talked, but not speaking for the whole committee, because we have 
had no opportunity to consider it. If there is any feeling in this Con- 
vention that there is a reasonably arguable doubt of the obligation to 
pay for property so taken, we should be willing to agree to the inser- 
tion of language which would remove that doubt. My own view is 
that when you insert in line 5, after the word “life,” the words “pay- 
ing reasonable compensation therefor,’ you certainly have gone to the 
limit in making it clear that this is an eminent domain Ronee and not 
a police power referred to in this resolution. 

Mr. Apams of Quincy: I have had the honor to offer an amendment 
to this resolution, —not because I think that it is necessary, absolutely,, 
to have such a provision as I suggest passed at this moment of time. 
If this provision is suggested by my friend, the chairman, only as a 
stop-gap for this winter, I have no objection to withdrawing my 
amendment. But if he suggested it as a permanent settlement of 
this great question, I must protest. I do not believe it is possible 
for us to reach any conclusion of this question upon any such very 
scanty change in our fundamental law as this. I submit, Mr. Presi- 
dent, that it is only necessary for any reasonable man to look back 
over the history of the last generation to be convinced that it is. 
necessary for us, —if we propose to hold together as a country and if 
we propose to hold a place in the competition of the world, — that it is 
necessary for us to make very radical changes in our system of govern- 
ment. And as we are a part of the whole community of the United 
States, it is necessary for us to take a stand which will be sufficient 
for us in the end. We must look forward, that is, for a certain length 
of time. All our legislation hitherto has been piecemeal, it has been 
fragmentary, and it has been insufficient. It is only necessary for us 
to look back a few years to see how perfectly futile the action of the 
nations has been in this emergency. 

A few years ago, in the years 1906 and 1907, Great Britain under- 
took to reorganize its army after the Boer War, and Field Marshak 
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Roberts, then in the House of Lords, protested against the measures 
which the government proposed to take as being absolutely insuffi- 
cient, and as necessarily conducting the Nation toward difficulties with 
foreign countries. Field Marshal Roberts was laughed at. And within 
a few years Field Marshal Roberts saw his country absolutely de- 
feated for the reasons that he then pointed out, and which any man 
who wants to understand this issue can read for himself in Hansard, 
in some of the very ablest speeches which have been made in England in 
the last half century, and which were treated as ridiculous by both parties. 

But not to stop with Roberts. We can go back a generation to an 
abler man than Roberts, — Prince Bismarck. Seventeen years after 
the French War and French peace, Bismarck became aware of this 
tendency, this irresistible tendency, this tendency which we must all 
face, —the tendency which he called State socialism; that is to say, 
the tendency towards collective action. He, being an intelligent man,. 
got hold of the ablest man who represented that kind of opinion in 
Germany, — Ferdinand Lassalle, — and had conversations with him on 
this subject. lLassalle presented his views and Bismarck afterwards 
in the Reichstag told his audience: “Yes, we have got State socialism, 
and you have got to have more;”’ and they had it; and it is on that 
system Germany has lived during this war, and nothing but that has 
saved Germany. 

Now, Mr. President, it is well for us in the face of these examples 
to recognize the fact that the world, — the whole world, —is going 
through one of those tremendous catastrophes which occur about once 
in a century. The last one began in 1754 when General Washington 
fired the first shot at Great Meadows. It ended in 1815 at Waterloo. 
That is sixty years, and the chances are that it will be at least thirty 
years before we see another settled peace. The gentlemen may smile, 
but that is the fact, and if you go back another hundred years you 
will find conditions still worse. Those conditions began the same with 
us as when they began the Thirty Years’ War in Germany which ended 
more than a half century after. 

We, if we are sane men and are sent here to do our work as sane 
men, as patriotic men, must recognize that, as a Nation, we have got 
to go under, or we have got to give up and abandon this selfish principle 
of individualism, this talk that I have heard here ever since the begin- 
ning: “Oh, the public good must give way to private interest.” Un- 
less we are patriotic enough, and unless we are clear-sighted enough to 
be able to understand that we are part of a community, and that as 
part of this community we have got to yield our private interests to 
the public interests, we cannot survive as a Nation. [Applause.] That 
is what I believe, Mr. President. 

Mr. Cuass of Lynn: I hesitate to rise in opposition to this measure,. 
as I realize with all of you that something should be done to curb the 
speculation in food, fuel and the necessities of life. I have four reasons 
for opposing this measure, and I will state them very briefly. 

In the first place the proposed remedy does not cure the disease, nor 
relieve the situation except in a slight degree. I think we all agree 
that, in a large measure, the fuel supply is in the hands of very wealthy 
interests who control the output and also the price of this great com- 
modity. Then again the food supplies, including wheat, grain, meats, 
poultry, eggs and dairy products, are controlled largely by certain 
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wealthy combinations of capital, well known to all of us, who with 
their great aggregation of money and credit are able to purchase the 
great bulk of these products from the farmer or producer, thereby fixing 
the prices of these things for the entire country. 

While it is true that the law of supply and demand in a measure 
causes the fluctuation in the prices of these necessities, and that the 
world war has caused a food demand almost greater than the supply, 
yét it also is true that selfishness and greed have been much in eyi- 
dence, and that the prices and profits upon these commodities have 
soared far above a reasonable and just return for the efforts and in- 
vestments of the business world. 

In a conversation with a gentleman who was interested in a large 
packing-house business of this State, I was told that the firm with 
which he was connected did $643,000,000 worth of business last year. 
I do not know what the profit on this business was, but only cite this 
to show the power of great aggregations of capital. 

Now, Mr. President, while this measure before us would permit cities 
and towns to engage in business, it does not in. any way provide a 
means for the purchase of these commodities from any other source 
than that which, as I have stated, either directly or indirectly controls 
the price of these commodities. Hence the remedy does not cure the 
disease. 

In the second place, this legislation would strike a blow at, and 
oftentimes would put out of business, many small merchants who I 
believe are having at this time the hardest struggle of, their lives to 
keep themselves from insolvency. The class of merchants who employ 
labor are met with increased labor costs, including liability and com- 
pensation insurance, which is no small item with a man employing 
many hands. If he has horses to feed I have only to ask you to com- 
pare the cost of grain to-day with that of a few years ago to see the 
added burden here imposed. In fact, everything which enters into the . 
conduct of his business has gone up in the same proportion. 

Now, then, with the commodity in which he deals jumping up all the 
time, as the prices are increased to him by the people who control 
these products, where is the hope for the small business man? He is 
like the grain between the millstones, being ground to powder. 

In the third place, as some one already has stated, I do not believe 
a municipality can carry on a business as cheaply as an individual or 
firm. With the incentive for profit taken away, the management 
becomes slack and negligent, work is not kept up to a rush standard, 
and the profit-soon becomes a loss, which is made up by an increased 
tax placed upon the citizens to carry on the business of the municipality. 

In the fourth place, it destroys individual rights and takes us a long 
step toward the goal of socialism, which, whether we believe in it or 
not, is surely coming unless some means are taken to relieve the 
burden which all classes, except the very rich, are beginning to feel is 
more than they can bear. I am not a socialist, and yet I believe at the 
present time there is no relief for us except by some of the measures 
which they have been advocating for years. 

Some one has said that this measure is a socialistic one, and so it is; 
but it does not strike at the root of the matter. The only hope of 
relief so far as the food and fuel situation is concerned lies in the 
National government. 
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Now, Mr. President, as I have attempted to show that this measure 
is not a remedy for existing evils, I should like to express a thought of 
a constructive nature that has occurred to me in connection with this 
matter, which possibly might lead to further development by some 
members of this Convention. Our President and Congress have passed 
‘laws by which about two million of our young men have been asked 
to give their services, and possibly their lives, to our flag and country, 
in the interest of a world-wide democracy. Congress also has appro- 
priated millions and billions for the support of our army and navy, 
and for loans to the allies in assisting them to carry on this war. 

This money is raised by bond issues and taxes, which either directly 
or indirectly the people must pay. In the meantime although the farms 
of our country are yielding the greatest harvests of wheat, grains and 
food supplies we ever have known, yet our people are burdened with 
an excessive and oppressive cost of bread, meat and fuel which makes 
a situation which is almost unbearable. 

I ask, Mr. President and delegates, if Congress, with the right and 
power to take our sons for the army and navy, and the right and 
power to raise billions by taxation for the support of these institutions, 
has not also the right to appropriate money raised by taxation for the 
purchase of the entire wheat and grain crops, together with all other 
food and fuel supplies of this country, fixing a price upon such goods 
as will give a fair profit to the producer, and also to sell the same to 
the people of this country through the regular channels of trade, fix- 
ing the prices of such articles in such a way as will insure a fair margin 
of profit for the handling of these goods for the government, and by 

' this action relieving the already too heavy burden of our country and 
of the world. 

I believe that this Convention, as a representative body of the whole 
people of Massachusetts, should send a resolution to Congress demand- 
ing relief from our burdens through some such measure as this; and if 
by listening to the voice of Massachusetts, Congress should pass such 
laws as would cause greed and avarice to hide their heads, and the people 
of this country to cease their worship of Mammon and turn to the God 
of our fathers in this hour of the world’s greatest calamity, this Con- 
vention, even though not a single measure was passed, would not have 
met in ‘vain. . 

Mr. AnpEerson of Brookline: I should like to ask the gentleman who 
has just spoken if he has heard that Congress, without the assistance 
of a Constitutional Convention, has enacted a food bill which has gone 
beyond the limits of anything ever conceived in any Anglo-Saxon 
country until the past three years; that the United States is now the 
largest trading corporation the world ever has seen; and whether he 
thinks it is consistent for us here in Massachusetts to limit ourselves 
to wordy appeals to the God of our fathers. and to Congress, when 

. Congress already has done that. 
. Mr. Cuasse: I do know that Mr. Hoover is doing excellent work 
along these lines, but I do believe that something further could be - 
done, and I believe that the price of wheat, which was fixed at $2.20, 
which makes flour $14 or $15 a barrel, could be lowered still more. 

Mr. Powsrrs of Newton: .The gentleman from Lynn who has just 
made some remarks states that he is not a socialist. Almost everybody 
in the last few years has been attempting to side-track that word 
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socialism. You read in the newspapers that some socialist was ar- 
rested for talking on the common the other night. So the impression 
has gone out that there is no distinction between a socialist and an 
anarchist. Why, the fact is that we are all socialists. The only dis- 
tinction is in degree. Every Nation in the world has adopted more or 
less socialism. And every Commonwealth has adopted more or less of 
socialism. Massachusetts has adopted perhaps quite as much social- 
ism as any State in the Union. You take our great educational system, 
which provides for the education of the children and provides also for 
compulsory education during certain years. What is that but social- 
ism? Take our great system of roads or highways by which the people 
are permitted to mingle with each other, to go back and forth from one 
end of the State to the other. What is that but socialism? Nearly 
every city and town in the State is providing its inhabitants to-day 
with water for domestic purposes. That, of course, is socialism. 
Many of the cities and towns are providing their inhabitants with gas 
and electricity for the purpose of lighting and heating and cooking. 
That, of course, is socialism. 

So we are all socialists. The question is, how far shall we carry this 
principle of socialism? Some gentlemen choose to call it collectivism, 
in distinction to individualism: That is, all get together as a collective 
whole and furnish the service which otherwise is furnished by the in- 
dividuals. 

Now, you may take this question, for instance, as contained in this 
measure allowing cities and towns, and the Commonwealth also, to 
provide coal and wood for their inhabitants. To-day cities and towns 
are permitted to furnish gas and electricity for the purpose of lighting, 

_ and also for cooking, and to some extent for heating. Now, it is not a 
long step to say that cities and towns may furnish their inhabitants 
with coal and wood for the purpose of heating and cooking. 

And I want to say one word this morning upon this question of coal. 
We live in a latitude where we have to heat our houses from eight to 
nine months every year. Coal is the great fuel used for cooking and 
heating in most homes in the Commonwealth. This State makes use 
of about 7,000,000 tons of anthracite coal for domestic purposes a year. 
With the prevailing price that amounts to about $70,000,000 annually 
which our people pay. If you divide that up per capita, — that is, I 
mean, to every man, woman and child in the State, — we contribute 
for coal which we use in our homes on the average $20 per capita. In 
a family of six that means a contribution of $120 per year. Now, 
that is a very large sum of money. Yet if we were permitted as in- 
dividuals to buy our coal of the miner direct, paying to the miner the 
same price that the coal operator pays, paying all of the carrying 
charges and the expense of delivering the coal at the home, we could 
put coal into our houses at the present time at $6 per ton. And yet 
we pay $4 more, — $10 per ton. Now, where does that $4 profit go 
to? If we could save $4 per ton the Commonwealth of Massachusetts 
would save about $28,000,000 a year. 

Now, who gets that profit? No one claims that the retail dealer 
gets that profit. The retail dealer cannot buy of the miner. Neither 
can the wholesale dealer buy of the miner. The process by which coal 
reaches your home is something like this: You go to your retail dealer 
and you say: “I want ten tons of coal.” He goes to what is called 
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a wholesale déaler in Boston, or some center of population, and he 
orders the coal. That wholesale dealer does not buy of the miner, but 
he orders the coal of an operator, possibly in Albany. The operator at 
Albany doés not buy of the miner, but he orders the coal of an operator 
in Philadelphia, and the Philadelphia operator does not buy directly 
from the miner, but he buys of some operator up in Pennsylvania, and 
that operator up there has taken the entire output from the mine. So 
that it passes through each one of those operators, each getting his 
share of the profit out of it, before it reaches the wholesaler. Therefore 
you have the three profits that go to the operators, the profit that goes 
to the wholesaler, and the profit that goes to the retailer. 

I want to give you some figures which came to my attention only 
recently on the cost of coal. It came in the nature of evidence where 
there was a coal controversy in which the question of the cost of coal 
had to be determined. I find at the present time that the cost of 
anthracite coal in Pennsylvania, free-on-board cars, averages $3.20 per 
ton. The freight rate from the Pennsylvania coal mine to Boston 
amounts to $2.55 a ton. Pennsylvania exacts what is called a State 
tax of eight cents a ton, which makes the total cost of the delivery of 
a ton of coal, — that is a long ton of coal, 2,240 pounds, — in Boston, 
$5.83. Now, that $5.83 pays the miner, it pays for the tax, it pays 
the rail rate and is delivered in Boston, 2,240 pounds of coal, for $5.83. 
You have to take off from that, of course, in order to reduce it to the 
2,000 pounds, a trifle over one-tenth, which brings the price of coal in 
Boston at about $5.20. Now, the cost of delivering coal, as I ascer- 
tained, from the railroad station to the house, is about seventy-five 
cents. That brings your coal, — the actual cost of your coal to the 
consumer, — in paying all these prices without profit, at $6 a ton at 
the present time. 

I was talking only yesterday with a banker who told me that he 
saw not long ago a bill-of-lading of a car-load of coal shipped from the 
mines in Pennsylvania to one of the stations in Massachusetts which 
had changed ownership five times between the mine and this place to 
which it was shipped. In other words, it had been traded on from 
point to point, and of course the bill-of-lading carried with it the title 
in the ¢ar-load of coal. 

Now, one of the propositions contained in this. resolution which is 
under discussion here is that cities and towns may go into the business 
of dealing in coal and wood. I can see no objection to it. The ques- 
tion really for us to decide is what limitation, if any, we shall place 
upon legislative authority in dealing with this proposition. I fully 
agree with the suggestion made this morning by the gentleman from 
Arlington, that there ought to be a provision for just compensation to 
those who are in the coal business for their yards and for their appara- - 
tus, whatever has to be taken over, and I should assume that the 
Legislature would provide that even if the Constitution did not 
specify it. I think it should specify it in the resolution. 

Now, take this question of wood and you have the same proposition 
that you have in the coal business. The retail dealer does not buy 
wood of the man who cuts the wood in the forest; he buys it of what is 
called a contractor. 

Mr. Manonety of Boston: How much does the retail coal dealer 
pay for his coal from the wholesaler? A man doing a retail coal busi- 
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ness who buys the coal from the wholesaler, — how much does he have 
to pay him for his coal per ton? 

Mr. Powers: I do not know how much profit the retail dealer makes, 
but I am satisfied of this: The retail dealer does not make an unrea- 
sonable profit. I am satisfied that the retail dealer’s profit is a limited 
profit and no larger than he should receive. If the retail dealer could 
deal directly with the miner, then he could make a larger profit than 
he makes to-day and we could receive our coal for at least three or 
four dollars less than we are paying at the present time. 

I said to a coal dealer the other day: “I should like to buy a car- 
load of coal and have it shipped to my home town of Newton and I 
will pay for it in advance if you wish to have me do it; and I should 
also like to arrange to purchase a certain number of car-loads for my 
neighbors.” “Why,” he replied, “you can’t do anything of that kind; 
that isn’t the custom.” He said: “I can’t buy of the miner, although 
I am a wholesale dealer. You must buy of your retail dealer.” 

In other words, the system is set up in such a way that we must buy 
of the retail dealer, the retail dealer must buy of the wholesale dealer 
and the wholesale dealer must buy of one operator who buys of an- 
other operator, who in turn buys of the miner. A 
Now the result is all those middlemen who take their profits. And 

that is not the worst feature of it. The operator is always strong 
enough to hold back coal and create a scarcity and force up the price. 
I have been amazed that Congress would permit a situation of this 
kind to exist in all these years. You remember in the old days the 
railroads owned the mines and they shipped the coal, and somebody 
said: “It is not right that a company chartered as a transportation 
company should be permitted to carry on a coal business.”? And so 
they stepped in and prohibited the railroads from owning coal mines and 
bringing it directly to points of consumption. What was the effect of 
that? The effect of that was that the railroads went out of the business, 
and then the middlemen came in between the miner and the consumer. 

Mr. AnpErson of Brookline: Is the gentleman quite correct in that 
last statement? Has he not overlooked or forgotten that there is 
now pending before the Supreme Court of the United States and 
ordered this past winter for reargument: the question of continuous 
control, indirectly perhaps but nevertheless effectual, by the railroads 
of substantially the entire anthracite output? Now that I am on my 
feet I should like to ask him if he will also give to the Convention 
some data relative to bituminous coal, our sufferings from the high 
price of which in the whole Commonwealth and in all New England 
during the past winter probably have been greater because bituminous 
coal has gone up far more in proportion to old prices than has anthra- 
cite. 

Mr. Powers: I do not claim to know very much about what the 
present administration is doing, and I always have to go to my friend 
from Brookline to find out what we may expect in the way of legis- 
lation. I will agree, however, that the present administration is 
legislating on the question of food, because I am forced every time 
that I dine at home to take my food according to the direction of the 
food dictator, and the only time I have any freedom is during the 
lunch hour when I am in town. 

Mr. Cusick of Boston: Is it not true that these facts which you 
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have just detailed here have been placed before the Federal Trade 
Commission im eatenso, that all those details have been gone into by 
the Federal Trade Commission and that they have made a report? 

Mr. Powers: I did not bring out these facts for the sake of criti- 
cizing the administration in any way. I brought them out rather in 
support of the proposition that is now before us, showing that there 
exists to-day an evil that ought not to exist, and for the purpose 
also of showing that if the Commonwealth went into this business 
collectively the Commonwealth probably could bring about Federal 
legislation, whatever Federal legislation may be required, so that we 
could get rid of certain evils that exist at the present time. 

Mr. Cusicx: That is the point that I want to bring out. Will you 
tell us how the Commonwealth in the coal business can overcome the 
difficulties which you have described when the Federal Trade Com- 
mission,.a Federal Commission, has been unable as yet to do it? 

Mr.-Powxzrs: Why, I assume that if the Commonwealth of Massa- 
chusetts went into the coal business its standing, so far as Federal 
legislation is concerned, would be entirely different than the standing 
of individuals or a corporation. 

Mr. Cusick: J am referring to the Federal Trade Commission and 
not an individual. They have gone into this matter and have been 
unable to change the conditions. If that is so I. ask you what power 
would the Commonwealth of Massachusetts have more than they have 
under the present Federal laws? 

Mr. Powsrs: I hope the gentleman from Boston does not intend 
that this Convention shall understand that Congress cannot remedy 
the present situation. It is purely a question of the regulation of 
interstate commerce, and of course Congress can determine how inter- 
state commerce shall be carried on. 

Mr. Anperson: I do not know from what the gentleman said 
whether he has had occasion to consider with care that exceedingly 
illuminating report by the Federal Trade Commission; but the Con- 
vention ought to know, I think, in the light of what seemed to me the 
misleading questions of the gentleman from Boston (Mr. Cusick), that 
there is one report and I think two very elaborate reports; and that 
so far from making against the contention of the gentleman from 
Newton many of the evils pointed out in our present system of dis- 
tributing coal are found to be due to local causes, probably beyond 
the easy, perhaps beyond the possible, reach of interstate law. I 
wanted to make it clear, having had occasion probably to know'more 
about what has been going on in that field than most of the members 
of the Convention, that the investigations of the Federal govermment, 
instead of making against the contention of the gentleman from 
Newton, make in favor of our doing in our own local field what we 
can to remedy the troubles and the difficulties from which we have 
a Coens so obviously. [Applause.] 

Sura of Dalton: In connection with the statement of the 
United States Attorney (Mr. Anderson) I would say in my own home 
town of Dalton last winter coal sold for $8.75 a ton, while in the 
neighboring city of Pittsfield, but five miles distant, coal sold for $10 
and $10.50. 

Mr. Powers: The gentleman from Brookline, the chairman of the 
committee, asked me what I had to say concerning bituminous coal. 



674 . NECESSARIES OF LIFE. 

Of course we all understand that the price of bituminous coal is very 
high at the present time. That I take to be due largely to the inter- 
ference with water navigation. Our shipping has been called largely 
into the war and taken away. It is impossible to get shipping to-day, 
and about ninety-eight per cent of all bituminous coal that comes to 
Massachusetts comes by water. 
Now it is almost impossible to bring bituminous coal from the fields 

of West Virginia by rail; that is, the expense is prohibitive. You see, 
our bituminous coal comes largely from West Virginia. It is shipped 
from West Virginia down to Norfolk; from Norfolk it is brought 
around to these coast ports by what is called coastwise commerce 
and brought into New York and into New London, into Providence, 
into Boston, into Portsmouth and into Portland and Bangor on the 
New England coast. Now the taking away of this shipping has inter- 
fered with the shipping of bituminous coal. In the case of the hard 
or anthracite coal, that is mined largely in the States of Pennsylvania 
and Ohio, and that is brought by all rail very largely at the present 
time. Formerly the most of the hard coal that was brought from 
Pennsylvania to Massachusetts came by water. That is, it was 
shipped down to the Jersey coast and brought around by boat from 
the Jersey coast to Boston and to other ports on the New England 
coast. But the cost of bituminous coal, which is used for commercial 
purposes, is to-day made very high by the lack of transportation. 
That, I assume, will be cured at some time when the war is over and 
we get back our shipping; you will see bituminous coal then, of course, 
down at its normal price. 

I want to say just a word in the matter of wood. We have in New 
England large quantities of what may be called firewood; that is, of 
hard wood which is growing on our hills and mountains. It is com- 
mencing to be utilized and it always will be utilized when coal is high. 
The price of wood to-day is almost prohibitive. It costs to-day, if 
you buy oak for your fireplace and put it into your house, from $15 
to $16 per cord, and very poor wood at that. 
Now the actual cost of wood,— and by the way, I know some- 

thing about this matter of wood, because I own a farm up in New 
Hampshire and I cut my own wood and I bring it down, and I am 
looking forward some time, Mr. President, to retiring to that farm, 
where I never will be worried about tax on excess profits; but I find 
that it costs to cut wood up in New Hampshire two miles and a half 
from the railroad station and 140 miles from Boston, — to cut the 
wood, to ship it to the station, to cut it up for the fireplace, to ship 
it down to Watertown and from Watertown to put it in my house at 
Newton, it costs just $8 to a cent. That is the actual cost. Now 
you have got to add to that the value of the wood standing, and that 
is about a dollar a cord as the market price goes. That is $9. Now 
there is a difference of $6 between the actual cost and the market 
price of $15. Somebody makes $6. Well, who makes it? The re- 
tailer does not make it. The contractor makes it, because the con- 
tractor buys the wood, he sells it to another contractor, and the other 
contractor sells it to another, and it finally comes to the retailer, and 
the retailer sells it to the consumer. 
Now you have got this whole question of middlemen in this coun- 

try, and that is what makes this cost of distribution. The large cost 
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of distribution comes by reason of the middlemen, and the question is, 
what are you going to do with the middlemen? 

Mr. Unprerauity of Somerville: I do not know as I quite clearly 
caught the gentleman’s statement regarding his farm up in New 
Hampshire, the fact that he cut his own wood and that it cost him 
seven or eight dollars a cord to get it down here. I do not understand 
that the gentleman placed his wood or got his wood through a con- 
tractor or two or three contractors, but it cost him six or seven or 
eight dollars a cord to get it down here. Is that so? 

Mr. Powers: I regret that I did not make my statement clear so 
that my friend from Somerville could understand it. What I stated 
was that the cost of cutting wood, preparing it for the fireplace, and 
putting it into the house and bringing it from New Hampshire, was $8 
a cord; that what we have to pay for wood is $16 or $17 a cord. If 
you add to that the cost of the wood standing, it makes the actual 
cost $9 a cord against which you pay $16 a cord. 

Mr. Wasupurn of Worcester: In order to elucidate further this 
interesting question, — because I, too, am a farmer, —I should like to 
know if the gentleman cuts and splits the wood himself after it has 
arrived at its destination? [Laughter.] 

Mr. Powers: Do you think that is material to the question that is 
now before us? 

Mr. WasHxBurn: This is the first time that I ever have been charged 
in debate with asking an immaterial question. I know what high 
value the gentleman. places upon his professional time, and I wish to 
inquire whether he cut up the wood himself; and I will add the 
further inquiry whether in so doing, in arriving at this conclusion, he 
charges that labor at his regular professional rates? [Laughter.] 

Mr. Powers: I doubt if the gentleman from Worcester has any 
knowledge as to what I charge my clients. I will say, Mr. President, 
that I have not charged them anything since the 5th day of June. 
{Laughter.] I am living at the present time on the bounty of the 
Commonwealth. I will say, however, to my friend from Worcester 
that in the old days when he was living in the lap of luxury as a 
youth, following the hounds up there in Worcester and doing other 
things\such as Worcester men used to do in those old days, I was in 
the logging-camp cutting logs and splitting wood, and I suppose that 
I could do it again if I really had to do it. But I remember very well 
what pleasure I did get out of it in those old days, when we got up in 
the morning when the stars were shining, went forth to the wood-lot 
and did not get home till long after the sun went down. And my 
recollection of that employment is such that it leads me to believe that 
I get more pleasure at the present time out of playing golf than I 
could by splitting wood. [Laughter.] 

I want to say just one other word, and then I am through. The 
question that we have to deal with here is how far or to what extent 
are we going to limit this resolution? Are you going to allow the 
Legislature to grant to cities and towns authority to do all kinds of 
business, or are you going to limit this field of socialism? My belief 
is that cities and towns ought to be limited so far as the exercise of 
this power is concerned. 

Mr. Carr of Hopkinton: I should like to ask the gentleman in what 
way he differentiates between ice and fuel? 
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Mr. Powrrs: I do not know as there is any differentiation between 
them. It was not my purpose to say that authority should be limited 
to coal and wood, I do not mean that, or to ice; possibly not to food- 
stuffs. But I think when you get into the realm of dealing with food- 
stuffs, with clothing, with manufacturing and all those things, you are 
asking a town to exercise a function which is going to be very difficult 
for it to exercise. Some one has said that you safely can trust this 
whole matter to the Legislature, and that may be so, — although I am 
rather surprised to find that my friend from Brookline, after what he 
has said about the Massachusetts Legislature, is willing to trust any- 
thing to the Legislature of Massachusetts. It may be that it can be 
left there safely, leaving the matter to the aroused public opinion as to 
how far cities and towns ought to be permitted to go into this busi- 
ness of furnishing their inhabitants with the necessities of life. I cer- 
tainly am favorable to the general proposition, but the question I had 
in mind was whether it is not our duty to put some limitation upon. 
the exercise of that authority. [Applause.] 

Mr. THompson of Beverly: I should like to ask the last speaker a 
question before he takes his seat. He appears to have made a study of 
this proposition and from his remarks J have drawn the conclusion 
that he has placed the responsibility somewhat upon the middlemen. 
I should like to ask him if he does not think that the retailers formed 
a combination among themselves? I want to say, Mr. President, that 
in my city, the city of Beverly, where the city itself goes out every 
year to procure coal for the different departments, we cannot get any 
two coal dealers to bid on the coal or on the wood and one man will 
not bid against the other; consequently we have only one bid every 
year to supply the city with coal, and we cannot go into the neigh- 
boring cities and get any coal contractor or retailer in those cities to 
bid against the dealers in my city. I should like to ask him if he does 
not think the retailers have formed a combination to keep the prices up? 

Mr. Powers: I do not think that is true in the coal business. I 
do not believe it is true in the ice business. It is claimed that in cer- 
tain lines of business there are combinations to raise the price. I have 
no opinion upon it. 

I should like to say just one word, as the gentleman from Winchester 
(Mr. Dutch) has called my attention to the substitute offered here by 
the gentleman from Wellesley (Mr. Pillsbury). It seems to me that 
that substitute fairly covers the case and that we should be entirely 
justified in recommending a resolution that did not go beyond the 
provisions contained in that substitute. 

Mr. WasHpurn of Worcester: I regard this measure now before 
the Convention: as of even greater importance than that of the initia- 
tive and referendum. In saying this I apologize to the distinguished 
gentleman in the third division (Mr. Walker of Brookline), who now 
honors me with his attention. But this measure, as I conceive it, 
that we are now considering, is framed with a purpose to minister to 
the welfare of the people of this Commonwealth. It is a subject that 
should engage the earnest attention of every member of the Conven- 
tion, because it vitally concerns the welfare of our fellow-men. There 
is a large variety of opinion, apparently, in the Convention, as to the 
scope which this measure should finally take. The gentleman from 
Lexington (Mr. Clapp), a member of the committee, speaking yester- 

\ 
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day in opposition to its broader interpretation, seemed to be puzzled 
somewhat as to what might be deemed the necessities or the neces- 
saries of life. If I understood him correctly he went so far as to say 
that a collar and a necktie are necessaries of life. I think the gentle- 
man spoke inadvertently, because I believe it to be true that neither 
of those adjuncts to civilized apparel is a necessity, and I imagine 
that if this resolution were to become a law it would be difficult for 
any municipality to establish a steam laundry under its provisions, 
and it would be a long day before you would find at any meeting of 
a board of aldermen any consultation as to the best manner of making 
neckties. 
My friend from Brockton in the second division (Mr. Brown) would 

so extend the power of municipalities as to enable them to indulge in 
the highly useful, indeed very essential, occupation of rolling pills. 

Mr., Brown of Brockton: As I do not quite know myself where I 
stand on these details I want to inquire how the gentleman has arrived 
at a conclusion before I got there myself. [Laughter.| 

Mr. Wasusurn: I understood, —and I do not wish to do the 
gentleman injustice, — but I understood that among other things he 
objected to’ the great consolidation which he alleged had been going 
on among the pharmacists of the State, and I understood that he 
wished to leave it to the municipalities to enter into that branch of 
business. Unwittingly, Mr. President, I apparently have done an 
injustice to the gentleman in the second division, and I withdraw my 
allegation. [Laughter.] 

Speaking now as I always mean to speak, — excepting when I am 
interrupted by some member of the Convention, — in my most serious 
vein, I wish to say that the present conditions under which we are 
living are of a gravity almost without parallel in our history. I of 
course refer to the high cost of living, to the high cost of the necessaries 
of life; a condition, Mr. President, which I judge has precipitated this 
discussion in the Convention and the report of this committee. 

This is a subject, sir, in which I have taken a good deal of interest. 
I do not wish to minimize itsimportance. I do not wish to speak gener- 
ally upon the subject, but, so far as I may, to deal with demonstrated 
facts. 

What has been this increase in the cost of living? It is not necessary 
to demonstrate it to any householder, because he feels the condition 
acutely. I am not speaking now in the interests of the well-to-do, but I 
am speaking of the condition of that great proportion of our fellow- 
men who labor with their hands unceasingly for a bare existence. We 
sometimes speak lightly of what we call “prosperous times.’”’? What do 
we mean by “prosperous times”? We mean times when labor is em- 
ployed and when the laborer goes home every week with his week’s 
pay in his envelope. Ah, my friends, we may like to solace ourselves 
with the reflection that those are “prosperous times,” but the fact 
remains that even under those conditions the great majority of our 
fellow-men find it exceedingly difficult to make both ends meet, and 
when sickness or temporary misfortune overtakes them they soon fall 
back into a condition of great distress. 
Now what does the present high cost of living mean to people in that 

position of life? I looked over the figures of the Associated Charities 
in the city of Worcester the other day to ascertain what actually had 



678 - NECESSARIES OF LIFE. 

been the advance in the cost of living. These figures I believe to be 
accurate. I hope I shall not weary you with details, but what I say 
has a direct bearing on the question under discussion, In making these 
comparisons I shall use a fixed ration made up of different kinds of 
food most often found upon the tables of laboring men. There is a 
bag of flour, a peck of potatoes, a pound of salt pork, two quarts of 
beans, a quart of molasses, two pounds of sugar, two pounds of corn 
meal, a fixed quantity of condensed milk, two pounds of oatmeal, one- 
quarter of a pound of tea and a fixed quantity of soap. That ration is 
made up to relieve a family in distress for the period of a week, and 
what does it cost? 

1915. 1916. 1917. 

1904, 

Ser 80. || ‘berg, || May 9. | July 25. | August | Spore 

Flour (bag), : ° i $0 70 $1 00 $1 30 $2 15 $2 00 $1 90 $1 80 

Potatoes (peck), - * , 25 22 37 100 60 50 50 

Salt pork (1 pound), . : 10 18 20 28 28 28 28 

Beans (2 quarts), . . 18 28 44 72 80 80 72 

Molasses (1 quart), f - 10 14 15 15 20 20 15 

Sugar (2 pounds), : “ ll 12 15 20 18 20 20 

Corn meal (2 pounds), : 04 07 08 12 14 16 16 

Condensed milk,. . . 10 10 “13 18 18 15 15 

Oatmeal (2 pounds), . ' 08 10 10 14 14 16 16 

Tea (t pound), . .  . 10 10 10 10 10 10 10 

Soap, . . ( : ¥ 04 05 05 | 06 07 07 7 

Totals, . ba iyes cs $1 80 $2 36 $3 07 $5 10 $4 69 $4 52 $4 29 

In 1904, thirteen years ago, $1.80. 
In September, 1915, $2.36. 
In September, 1916, $3.07. 
In May, 1917, — and this was the high water mark, — $5.10. 
The waters had receded in July a little to $4.69. 
In August, 1917, $4.52; and in this present month of September, 

$4.29. 
Comparing the cost of food in this present month with the cost of 

food in 1904, it means this in figures: That during this month it cost 
$35.75 to purchase the same quantity of food that in 1904 cost $15. 
In other words, if the item of food alone were considered, — and I 
realize that has advanced out of proportion with everything else, — 
but if the item of food alone were considered a man should receive in 
wages $35.75 a week now to be as well off as he was in 1904-on a wage 
of $15 a week. 

I do not suggest that this represents the difference in the entire cost 
of living, because I know that clothing and rent have not comparably 
advanced with the advance in the price of food. I am stating this 
question as strongly as I can in order that against this dark back- 



NECESSARIES OF LIFE. 679 

ground I may throw in bold relief some suggestions of a conservative 
tendency. 

I differ with some of those who have spoken who have objected to 
conferring upon the municipality the power to deal in food because it 
may put the grocer out of business. I do not agree with those who 
would withhold the power to deal in meat from the municipality 
because it would put the butcher out of business; because if the wel- 
fare of the whole people is to be advanced by putting the grocer out of 
business and the butcher out of business, — out of business they should 
go. [Applause.] In my opinion that time has not come yet. 

Now, Mr. President, in some of these amendments, — I note par- 
ticularly in the amendment of my distinguished friend from Wellesley 
(Mr. Pillsbury), — these words are used. He says in his proposed 
amendment: 

The Legislature, when and so far as in its judgment a public exigency exists — 

Ah, my friends, an exigency exists in thousands and thousands of 
households in what we like to term times of prosperity. And if this 
power is to be conferred upon our municipalities it should be with the 
expectation that the municipalities, through their public administra- 
tion of the:sale and distribution of food and fuel, will exercise a con- 
tinuing function in times of distress. 
Now I want to say a word about normal times. No one wont 

contend that these are normal times. God grant that such a time as 
this never may occur again in the history of the Republic! [Applause.] 
But in legislating we should have in mind the conditions that ordi- 
narily obtain from one decade to another. No one here believes that 
any one in this Commonwealth is going to starve or going to freeze. 
We shall find some method, as we did in the winter of 1914, to feed and 
warm and clothe every one. 

There have been some suggestions made on this floor which I think 
_ should be corrected, because it is highly important that we get a true 
perspective of this whole situation. There is no greater enemy of so- 
ciety than a man who wittingly or unwittingly misrepresents the facts. 
There is no greater enemy of society than he who, through misrepre- 
sentation, would inflame class hatred. In these questions, if in none 
other, we should be careful to get at the truth. 
Now in normal times and not so very long ago there was a great 

cry raised against what was called the beef trust. They said that the 
beef trust was imposing upon the people of the country, exercising ex- 
tortion, and that to the methods of the beef trust was due the advance 
in the cost of living. I had occasion to give the matter some con- 
sideration at that time and I found then what is true now, that as the 
number of sheep and hogs and cattle had been decreasing by millions 
the number of people dependent on those products had been increasing: 
by millions, and the natural result was that the price of beef, the price 
of mutton and the price of pork had advanced. 

I was not content with that general conclusion and I made a per- 
sonal investigation at first-hand, and this was the result: 

I ascertained, and I believe from a reliable source, that a steer 
weighing 1,360 pounds live weight at seven cents a pound, came to 
$95.20. Here is the result of the sale, — and I am doing this for a 
purpose. I want to demonstrate if I can that in normal times we are 
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getting the necessities of life at as low a cost as is consistent with their 
continued production. There are sporadic cases of abuse, there are 
sporadic cases of extortion, but I believe what I say to be true. I 
believe that it can be demonstrated, and if it be true it ought to go far 
toward leading us in viewing these questions to do so with a sounder 
judgment and perhaps with less heated feelings. 

I have started with my steer and I have bought him, and now I am 
going to sell him. He cost seven cents a pound live weight, — $95.20, 
— and this is what he sold for: 816 pounds carcass, at 9 cents, $73.44; 
80 pounds hide at 13 cents, $10.40; 1 liver, 50 cents; 75 pounds tal- 
low at 8 cents, $6; tongue, heart, tail, etc., $1.10; fertilizer material, 
$1 (1 have accounted for everything but the sentiment); total, $92.44, 
— an apparent loss to the packer of $2.76. 

Mr. Brown of Brockton: As the gentleman has the statistics in 
his hand I wonder if he can find in there who paid for the hay for 
raising that steer? I do not ask that as a foolish question, but does he 
discover in the price of that steer that he has figured there is sufficient 
to remunerate the farmer and give him a profit? 

Mr. WasHpurn: My investigation, no doubt superficial, did not ex- 
tend to the point which the gentleman raises. I was on the point of 
apologizing in behalf of the packers for their losing money on this 
operation. I of course do not mean to say that the packers always 
lost money. I only mean to suggest that taking one year with another 
in normal times the selling price is very close to the cost price, some- 
times above and sometimes below. It was of course expected in this 
particular case that this carcass of beef would bring the packer at 
least ten cents per pound in this market, and in that case it would 
have shown a gross profit of $5.36; this to cover packing-house ex- 
pense, freight to New England and selling cost there. 

It is my belief that in normal times this reflects pretty accurately 
the ebb and flow of this particular industry, and every man in business 
knows that the manufacturer to-day, whether he is manufacturing 
beef or cotton cloth or woolen or steel, depends upon a large output at 
a very small margin. There is one of the fundamental rules govern- 
ing business to-day, and to me it is reassuring to cultivate that belief. 

Why, Mr. President, if you were so disposed and the exigencies of 
the new tax laws should compel you to do it, you can go downtown 
here in Boston and purchase a shirt and a very good one, for fifty, 
cents. Two and a half yards goes into that shirt in the form of cotton 
cloth. If the manufacturer, one year with another, can make half a 
cent a yard on that cloth, he is prosperous, and some misguided man 
who watches his progress through the street looks at him with envy, 
perhaps, as a man who has appropriated the whole fifty cents that the 
shirt cost. I am not, Mr. President, dealing with these matters for the 
sake of consuming time, but because I believe there is a fundamental 
truth here that has been too long overlooked, and that in this great 
inquest upon the laws of the Commonwealth in which we are seeking 
to remedy evils, we should seek to get a very correct understanding of 
what they are. 

Continuing his argument after the recess, Mr. Washburn said: 

When the Convention recessed I had suggested, at too great length, 
I realize, but as briefly as I could, the great importance of this pend- 
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“ing measure. I had illustrated by figures, which I believe to be correct, 
the conditions of extreme gravity now facing our people in the high 
prices of food. I had sought to impress upon the Convention what 
I believe to be a fact, that in normal times, through the leveling effect 
of competition, our people are securing at reasonable prices all of the 
fundamental necessities, — food, heat and clothing. I ventured to 
suggest that in order to get a correct perspective of this question, a 
more tolerant and a more just view should be had of the great aggre- 
gations of corporate wealth. 

I shall have a word or two more to say on that subject in a moment; 
but before doing so I wish to invite your attention to a few more 
statistics and these relate to the cost of bread. Ah, my friends, how 
much that simple word suggests to us! A word that we use a hundred 
times a day, but a word that suggests human suffering, yes, and revolu- 
tion, on the part of people who are unable to get bread. Now, as 
touching the cost of bread here are some figures which I believe to be 
accurate, taken in normal times, which bear out, I think, my sugges- 
tion that in such times the people are not being imposed upon. 

I have estimated the cost of three hundred and fifty loaves of 
bread. They are sold at three cents a loaf, — I am speaking now not 
of the present, but of normal times, — at an aggregate of $10.50, less 
estimated shrinkage of 10 per cent, $1.05, leaving the net price realized, 
$9.45. 

Manufacturing Cost. 

Barrel of flour, F : ; : ; ; : : 2 F . $5.40 
3 pounds salt, t : 4 : F : : ! ; j , .02 
1} pounds yeast, . . : : ‘ ; ; : : F : .38 
16 quarts milk, . : ; P i ‘ 4 , : ; : 95 
z pounds lard, . : : ; ; 3 i 5 ; “ ; .30 
% pounds sugar, . ; : . ; : : : ; : : 18 

Malt extract, t \ F : , : ; yf 4 : F .08 
Bakery labor, : ; : ; i : ! : : : AO) 

Total cost, . ; : : ; ; : F . , . $8.86 

Showing a gross gain on the 350 loaves of 59 cents. I shall not 
multiply these statistics. 

Mr. Donovan of Springfield: I should like to ask the gentleman 
from Worcester if he will give us the date of those statistics. 

Mr. Wasusurn: The other day when I was asked a similar question 
by the distinguished gentleman from Brookline (Mr. Anderson) I was 
at the moment unable to answer it. I am more happily cireumstanced 
to-day, because I can say to the gentleman that these figures, as nearly 
as I can ascertain, were gathered in 1910, —in what I call normal 
times, when the Republican Party [laughter] was in control of both 
branches of the Congress, and Uncle Joe Cannon was Speaker. 
[Laughter.] 

Mr. Donovan: I was wondering if the gentleman had to go back 
as far as that to find a normal time.’ I had an idea that possibly he 
must have skipped the year of the psychological depression to get back 
to a time when times were normal. 

Mr. Wasusurn: The fact that these figures were selected is due 
largely to the fact that I happened to have them in my possession. 
But I should not have shrunk from taking figures of a later date, even 
in that winter of great depression, — 1914. 
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There are some questions here that I propose to deal with rather 
frankly. It may arouse some remonstrance on the part of some of my 
friends, but I want to say that we are all of us more or less objects of 
charity. 

If my friend from Brockton (Mr. Brown) should invite me to go 
down to his town to address some meeting of labor men on the iniqui- 
ties of the initiative and the referendum [laughter], I know him well 
enough to realize that I should be his guest from the time I left this 
chamber until I returned; and when he took me down into the sub- 
way, as no doubt he would [laughter], to give me a ride to the depot, 
who would pay for it? 

Mr. Brown of Brockton: Valuing my reputation, would he be more 
specific as to which subway? [Laughter.] 

Mr. Wasusurn: Well, Mr. President, I assume that my friend is 
familiar with the nomenclature of the game of golf, and I want to say 
to him that the subway to which I referred bears no relation what- 
ever to the nineteenth hole. [Laughter.] 

Mr. President, who would pay for our ride on the Elevated road? 
The gentleman from Brockton would pay for part of it; the other part 
of it would be paid for by the stockholders of the Boston Elevated 
Railway Company. And to that extent the gentleman from Brockton 
and I would be the recipients of charity. 

Mr. Baur of Lynn: I should like to have the delegate from Worces- 
ter explain to this Convention just how there would be any charity for 
any part of that expense borne by the Boston Elevated Railway 
Company. [Laughter.] 

Mr. WasHBuRN: The gentleman does not credit me even with that 
slight measure of intelligence which I hope I possess. I was about to 
analyze this five-cent fare. This is about all I shall have to say on this 
branch of the subject, but it is something that ought to be said. 

The five cents which the gentleman from Brockton would pay for 
his fare, and the other five cents that he would pay for mine when we 
start out on this excursion, is divided up about as follows: 

Cents. 
Administration expenses, ; j 4 5 : ; ; : . 0.210 
Transportation expenses, F : F : : 1 2 : . 2.145 
Maintenance, : d . : : ; : : ie 6, 
Damage and legal expenses, ‘ ; J : k : : : .. 800 
Taxes and rentals, ; : ; i 4 : ‘ ; ; «MADD. 
Other fixed iacsiphae : ‘ : : : : 4 ‘ A . 835: 
Dividends, . ; f i : : ; ; : ; . 285 

Total, : ; ; i 3 } ; ‘ F ; , . 5.000 

and, in view of the great advance in prices and wages, there would now 
be still less available for dividends. 

Mr. Brown: I should like to ask the gentleman if anywhere in the 
analysis of that five cents he finds what portion was paid to represent 
the eight per cent dividend paid on West End stock which was valued 
at $92 by the Public Service Commission of 1899? It placed that 
valuation on the West End stock and allowed the Boston Elevated 
Railway Company to issue stock at a hundred dollars in exchange for 
it where the physical value was only $92 on the $100. The same peo- 
ple who were in the West End Road were in the Boston Elevated 
Railway Company. Do you call itscharity, sir, when I am forced to 
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pay something toward such a steal that was perpetrated by our 
trustees? [Applause.] 

Mr. Wasusurn: I should like to ask the gentleman a question — 
(Mr. Brown nodded assent) — and then I will answer his. I think 
that they are equally difficult. Will the gentleman kindly demon- 
strate to me that the rectilinear elements of the hyperbolic paraboloid 
divide the directrices proportionally? [Laughter,] 

Mr. Brown: I should rather meet the gentleman on the hypothe- 
nuse of a right-angled triangle. [Laughter.] 

Mr. WasHBuRN: The geometrical figure that the gentleman refers to 
suggests pons asinorum. [Laughter.] 

Mr. McCartuy of Marlborough: I am interested to know whether 
or not if the gentleman from Brockton should bring the gentleman 
from Worcester to Brockton in the gentleman from Brockton’s auto- 
mobile of a certain type,—TI should like to ask the gentleman from 
Worcester: In what proportion would Henry Ford be the entertainer? 
[Laughter.] 

The President: The Chair will ask the members to confine them- 
selves to the subject under debate. 

Mr. WasHBurn: I am in doubt whether after the observation of the 
Chair I shall be in order if I answer the question, but I shall so far 
trespass upon the forbearance of the Chair as to say that if the gentle- 
man from Brockton coupled his invitation with the suggestion that I 
go there in a Ford car, I would not go. [Laughter.] 

I deplore this interruption to the serious thread of my discourse, 
because I fear that it serves to divert the mind from a very important 
consideration which I am trying to demonstrate, which is this: That 
in dealing with these questions we must not lose sight of the facts. 
And I notice a disposition in certain quarters to,ignore absolutely the 
conditions that now surround the conduct of our great business affairs. 

Why, Mr. President, in further illustration I will not shrink from 
saying a word, too, about the trusts, and I say without hesitation that 
the conditions of labor under the trust administration of our great 
corporations is infinitely better than it was before this industrial 
condition existed. 

Why, sir, if you want to draw a picture of labor shackled to the car 
of capital, make no reference to trusts, but go back with me for fifty 
years to the individual mill owner in a New England village, who 
owned the tenements and owned the store and owned the mill; the 
operatives of that day were chained to the industry as the serfs in 
Russia were once bound to the soil, and the individual worker of that 
day was absolutely unable to deal with his employer on terms of 
equality. The economists used to tell us that if labor cannot find em- 
ployment, in response to a great economic law, it should migrate to: 
the place where labor can be found. Migrate! Imagine an operative 
migrating who gets seven or eight dollars a week and has a family of 
two or three children dependent on him! His employer said in those 
days: “If you don’t like the conditions, go somewhere else.’ The 
man had to stay where he was or starve. That is why it is that I 
have been, and am, in favor of organized labor, so that those con- 
ditions could be improved, — as they have been. I have followed 
these industries, some of them, from the time when they were in that 
condition up to the present, — when they are part of a great trust 
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organization. I find now hospitals, I find nurses, I find provision 
made for pensions, I find every physical need and social aspiration of 
that man ministered to; and the condition of to-day as compared with 
the condition of fifty years ago is as light compared with darkness. 
Why .-do not some of the people who are declaiming in season and out 
of season about the rights of labor, — which I respect just as much as 
anyone, — mention some of these facts when they are discussing this 
question? 

Mr. O’Connetu of Salem: Does not the condition prevail to-day 
that the gentleman is picturing as prevailing fifty years ago, in this 
Commonwealth? 

Mr. WasHBURN: Well, Mr. President, I have been trying to demon- 
strate that it does not. 

Mr. Donovan of Springfield: I have been reminded by the remarks 
of the gentleman from Worcester of the statistics that were quoted 
in this chamber early in the debate upon the initiative and referendum. 
According to those statistics, — and I have since verified them by 
seeking the original source, which was the report of the United States 
Commission on Industrial Relations, — I find, as was quoted at that 
time, that two per cent of the people of this Nation own and control 
sixty per cent of the wealth; that sixty-five per cent of the people 
control five per cent of the wealth. Is that in line with the statements 
of the gentleman from Worcester, or is it what he is attempting to 
prove, — is it in line with what he is attempting to prove, — that 
the conditions at this time, generally speaking, are better than they 
were fifty years ago? 

Mr. Wasusurn: I am not discussing the question of the distribu- 
tion of wealth. When I do discuss that question, —as I have on 
several occasions, particularly when my son is asking for an increase 
in his allowance [laughter],— I always tell this story: In England 
many years ago, in a time of great discontent, one of the great Roths- 
child family received a letter from a man who complained that wealth 
was not evenly distributed; and he considered that a gross injustice 
was done him, because while he lived in penury, Baron Rothschild 
lived in great luxury. This member of the house of Rothschild wrote 
‘this man, and said to him: ‘“ My dear Sir, I have been greatly im- 
pressed with your suggestion, and I am inclined to think that there 
may be some substantial foundation for what you say. I enclose 
herewith that portion of my fortune to which you would be entitled if 
I were to make an even distribution of it among the people to whom 
you refer.”’ And he enclosed a shilling. [Laughter.] 

I have done with these general observations, made with a purpose 
of concentrating the attention of the Convention upon the importance 
of this question, upon the peculiar conditions that surround us, and 
also upon the industrial conditions, — a proper knowledge of which is 
essential to an understanding of this whole question. 

Now, I hope, Mr. President, to be able to vote for this measure in 
some form. I cannot possibly go with the distinguished gentleman 
from Quincy (Mr. Adams) in his suggestion that the Legislature have 
power to authorize the municipalities to engage in all branches of in- 
dustry. It seems to me that this is going a great way beyond the 
bounds of prudence. 

Mr. Apams of Quincy: May I ask the honorable gentleman from 
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Worcester whether he thinks that England, France, Germany, and 
Italy run any great danger, or have incurred very great disasters, by 
having that power which I suggest, lodged in their corporations or in 
their towns? 

Mr. Wasxusurn: I do not feel competent to answer the question 
which the gentleman has asked. I am considering this measure from 
the standpoint of a Massachusetts man, and I am considering a meas- 
ure designed for application to Massachusetts people. 

Mr. Apams: May I ask the gentleman to define what social differ- 
ence there is between Massachusetts and every other community in the 
world outside of the United States, which prevents Massachusetts from 
standing on the same competitive basis that other communities stand 
on? 

Mr. Wasusurn: I think there is a very great difference, and a dif- 
ference very much in favor of the United States. I believe that under 
the impetus of individual initiative our labor and our capital are more 
effective here than in any Nation of the world. And I prefer to leave 
our people subject to the spur of individual initiative, with the re- 
wards that may be in store for them, rather than to smother them 
under a network of legislation from which they now are slowly emerg- 
ing in Great Britain, or under such autocratic control as prevails in 
Germany. [Applause.] 

In order to make it clear just what I mean, I will read the amend- 
ment of the gentleman from Quincy: 

And the General Court may further authorize the Commonwealth, acting either in 
its corporate capacity, or through the agency of such municipal or other corporations 
as it may select or create for the purpose, to organize, conduct or administer such 
agricultural, commercial, industrial or trading undertakings or enterprises, as the 
General Court shall declare to be conducive to the public welfare. 

If this amendment were to be adopted the Commonwealth might 
run a department store, a steel mill, — practically everything now open 
to the individual. My fundamental proposition is that year in and 
year out the individual, the partnership, the corporation, can carry on 
any kind of business at less cost than the government of the State or 
of a city. 
Mr.\Apams: May I ask whether the Panama Canal, for instance, 

was found possible to be carried on at less cost by private individuals 
than by the government? 

Mr. WasHpurn: I cannot answer that question. 
Mr. Apams: It is a very important question to answer. It is a very 

important question to answer, Mr. President, because of the question 
of construction. And if you cannot answer it, — that is the largest 
construction attempt that we have ever made; it is a crucial test. 

Mr. WasHBuRN: I shall state my belief: That the work of digging 
the Canal probably could have been done under private contract for 
less than it cost the United States. But I shall not rest there in my 
reply. I shall suggest to the distinguished gentleman in the first divi- 
sion (Mr. Adams) that there is a great business conducted in this 
country by private management, and in Europe by the government, 
and that is the administration of the railroads — 

Mr. Apams: Is the honorable gentleman prepared to prove that 
the German railways are inferior in their administration to the Ameri- 
can railways? 
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Mr. Wasuspurn: The gentleman did not give me an opportunity to 
finish my sentence. What I was starting to say was this, that there is 
a great business, namely, the administration of a railroad, conducted 
under private management in the United States and under govern- 
ment control abroad, and that the rate of freight. per ton per mile is 
less in the United States than anywhere in the world. 

Mr. Apams: I have passed a large part of my life in approaching 
these questions, and the distance, — the length of the haul, — is the 
crucial matter in all these things. Taking that into consideration, to 
the best of my belief the German railways undersell the American 
railways, taken as a whole. 

Mr. Wasuspurn: Unhappily perhaps for mankind, the railway 
system of Germany may at no distant date become seriously disar- 
ranged. [Laughter.] 

Mr. Morritt of Haverhill: I wish to point out that in Germany 
when the railroads were constructed land was very costly, and the 
cost of construction, therefore, was far larger than it was in this coun- 
try. In this country when the railroad systems were established the 
government gave to the railroads millions and millions of acres of land 
free of all cost, and then through the manipulation and securing of 
quitclaims from settlers, and in one way or another, by fraud, they 
secured several million more acres. Of course they can afford to do 
business somewhat cheaper than is the case in Europe, where the rail- 
road pioneers found an old established country, with high-priced land 
and many other things that made it hard and expensive to introduce 
the railroad when that was invented. 

Mr. AnpErson of Brookline: I should dislike very much to make a 
point of order. I suppose there is no one here who takes so much 
pleasure in listening to the gentleman from Worcester as I do, — 
unless possibly himself [laughter], — but I do submit to the President 
and to the gentleman from Worcester that as this particular resolution 
reported by my committee was put, — not by the motion of myself or 
of my committee, — at the head of the list for the purpose of having 
it acted on at once, the discussion ought to be limited reasonably to 
this measure and the matters necessarily involved therein, and that we 
ought not to undertake to try out the connection of the Panama Canal 
and the German railroads and the question of wages in 1910, and all 
those interesting but almost entirely impertinent ramifications of the 
economic situation that are interesting to us all. 

I make that suggestion in entire good faith, and with great respect 
to the gentleman who has the floor. But it does seem to me that 
proper deference to the vote of the Convention which put this resolu- 
tion in its present place requires us to limit ourselves to a discussion 
of it and the pertinent amendments thereto. [Applause.] 

Mr. Wasusurn: I agree entirely with what the gentleman has said. 
It has been somewhat imperative for me to recognize quite a number 
of gentlemen who have desired to ask questions, and a good deal of my 
time has been spent in that way. But I have held, Mr. President, a 
very firm grasp upon the last suggestion relating directly to this meas- 
ure, upon which I shall now firmly seize in the hope that I may earn 
the commendation of the gentleman in coming very speedily to an end 
of my discourse. If I refuse to yield the floor from now on, I trust 
that any distemper thus aroused may be visited upon the shoulders of 
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the gentleman from Brookline, and not upon me. [Laughter.] I shall 
very speedily finish. I do not know, Mr, President, —I always have 
been a person known for brevity of speech, — there must be some- 
thing about the atmosphere of this hall that makes it impossible for a 
man who has begun to speak ever to stop. [Laughter.] 

Coming. back to my proposition, which was this: That I had no 
doubt but what individual and corporate enterprise would permanently 
carry on these industries at a lower cost than the State or any munic- 
ipality. I still am of opinion that in times of emergency or distress the 
people shall be protected against the possibility of extortionate prices 
and, above all, shall be assured that they shall not be deprived of the 
necessities of life. It is for that reason, Mr. President, that if this 
measure, — which does great credit to the committee, — is properly 
safeguarded and limited, I shall take great pleasure in voting for it. 

Mr. President, I apologize, — more humbly than I otherwise might 
have done, and because of the suggestion of the gentleman from 
Brookline, — for having sought to hold your attention so long. I 
promise you that IJ shall not for a long time to come so seriously 
trespass upon your patience. [Applause.] 

Mr. Harriman of New Bedford: The resolution which is now before 
this Convention is one that strikes to the hearts and into the stomachs 
of every citizen of this Commonwealth who works for wages. You 
men, sir, may not know, — perhaps you know, but you do not realize, 
— what it is for a man with a family to earn, say, for his labor, $10 or 
rising $12 a week. I am not going to weary you, but I address you 
men in this Convention, and particularly those who have stood here 
and felt peeved because some have said that there might be some fault 
in the Legislature, and they have urged us to trust that Legislature, 
and then later opposed this resolution which places the power in the 
hands of that self-same body. They have told us in the last four 
months that we all owe them credit for the government of this Com- 
monwealth; and then they rise here and tell us that they do not dare 
to trust this vital thing in that body. 

Now, the advocates of the initiative and referendum realize that 
the Legislature might not respond to the needs of the people, but we 
realize with that weapon in our hand that if they do not respond the 
people themselves could do what they saw fit, —to govern them- 
selves for their health and their happiness. 
I do not want to tire this Convention with any philosophy, but it 

must appear to you that a great change has come over our indus- 
try. You must realize that it is not as it was fifty years ago; that, 
the economic condition has changed, and with that change there has 
come a concentration of wealth into the hands of the few, and a cor- 
responding decrease in the things of earth with the many. Now, this 
is absolutely true. 

And I want to point out to you another phase. The worthy gentle- 
man from Worcester has sought to argue that the working-class were 
better off than they ever were before. And they are. to a certain ex- 
tent. But let me tell you, sir, that it is not the system of great cor- 
porations and trusts that have made the people of this Commonwealth 
prosperous. The only prosperity which they have received is what 
they have brought to themselves through the power of organization. 
[Applause.] The gentleman from Worcester also maintained that there 
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was a decrease in the supply of cattle; but he forgot to carry it 
beyond that point, to say that the trusts, the beef trust, — and he 
spoke of them, I thought, quite friendly, — he forgot to tell us that 
they held in their hands the power so that they were the only purchas- ~ 
ing power, and that the farmers had to sell at prices they named. 
Those men also control the grain. It is unprofitable for men to raise 
cattle, and therefore there is a decrease in the supply. But carried to 
its logical conclusion, — the people were multiplying and the supply 
was decreasing, — let me ask you if it is not then the duty of the 
people to end those conditions and to supply food for the sustenance 
of all the people of the Commonwealth. That is the attitude that 
labor takes. It is the attitude, I believe, that every sensible and rea- 
sonable man must take, — that the people have a right to live. And 
I warn you now, —I stand not here as a prophet, but I warn this 
Convention, that if you do not submit some system in this State, or 
one that is allowed to go into effect in this country, that will curb the 
greed and avarice of men which are crowding down and destroying the 
lives and the happiness of our people, —I warn you now that of the 
future no man dare speak. 

There are two things in society, there are two things in industry, 
which are the same. Either 4 thing must be owned publicly or it 
must be owned privately; there is no common ground. And I stand 
here and tell you that the government cannot regulate another man’s 
business; it cannot be done. We are trying it; but we must go on to 
something else. And I say to you men that if private industry, if the 
private ownership of things that are necessary to the health and the 
happiness and the prosperity of our people, —fail to give them health 
and happiness, — then the private interests of no man or no clique of 
men should stand in the way of the welfare of the entire people. 

Now, if this be true, — and I challenge any man to deny it, — if 
this be true, my fellow-delegates, let me urge upon you the passage of 
some such measure. 

I want to say to the gentleman and others who have proposed that 
it was only in time of dire need, of war, or only for one or two years at 
a time, that under our present system, whereby men are forced to 
work at wages, — unless they are organized, and not so many are 
organized, — they are forced to work to live, they receive for wages 
the lowest price that the employer will give. On the other side we 
find that the necessities of life are in the private hands; and I say, if 
this condition exists, where upon the one hand the man is forced to 
work at wages that are not in conformity with what he needs for 
health, and the man for whom he works has the power to say: “You 
work for me or you don’t work at all,’”’ and then upon the other hand 
we find a body of men under a system which allows them to fix the 
price as they see fit for their own selfish aggrandizement, — and I 
want to say that that condition does exist, — I ask you men in all 
seriousness if under those conditions dire necessity is not always 
present with the people of this Commonwealth. 

It is true, Mr. President, that in times of war or stress it may be 
more acute, it is true that some special condition may bring it to 
the front, but it always is there. And it is a disgrace to the Common- 
wealth, or to any Commonwealth, that the majority of the working- 
class who work for wages are only two or three weeks from the poor- 

) 
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house. Let them cease work, let them be sick, and immediately they 
go into debt, — and they never get out of it. You men know this as 
well as I do, and it is idle for me to repeat these things. 

I do want to say something here along the line that was suggested 
by the ex-Congressman from Newton (Mr. Powers) when he was 
asking about coal and somebody thought that local conditions were not 
a fact. I want to tell you that I know from personal knowledge of a 
condition that exists in the coal industry. I know of a city, — and I 
come from that city, — where last winter, and later than last winter, 
if you called the dealers on the telephone, they asked you if you were a 
customer, and if you replied that you had not bought any coal, their 
reply would be: “We can’t sell you any coal.” Not because they 
did not have it, necessarily, but that was the excuse. And that same 
man would sell it to somebody else, and that somebody else would 
put it in bags and sell it to the working people of New Bedford for a 
cent a pound or more. - And then they tell us that private industry 
does not need regulation, that only under abnormal conditions perhaps 
are the people in need! » 

Is it possible that men will stand here and say that the people of 
this Commonwealth are poor from choice? Will they say that they 
are extravagant? No, my friends, the trouble runs closer than this, 
‘Private business has almost run its length, and even the men in this 
Convention who apparently see the light do not dare to say whether 
or not the people of this Commonwealth shall have enough to eat and 
enough to keep them warm. The people of this Commonwealth do not 
want charity; they absolutely abhor it, and they accept it only be- 
cause they have to. They do not want. charity; and I want to say to 
you that one dollar spent in this Commonwealth for a family for the 
necessities of life, and for fuel, when that man and his family are will- 
ing and able to work, is a crime against modern civilization. 

Now, you men may think this is wild, —I have been called wild 
recently upon this floor, — but I tell you it is absolute truth, and I 
ask this Convention to pass some such measure as this. It is fair to 
say to the cities and towns of this Commonwealth that they have a 
right to do it. 

I often have wondered, in my wild way, perhaps, what was the dif- 
ference between water running through a pipe and frozen water. I 
never yet could see the difference. I never could see if it was right for 
the city to control its waterworks why it was not just as well for them 
to sell ice. I have not seen yet why it was not right for them to con- 
trol their gas and their electricity. But I know the reason why they 
do not do it, and so do other gentlemen in this Convention. There is 
a decision, — and I question not its sincerity, and perhaps its keeping 
with the Constitution, — there was a decision handed down by the 
Supreme Judicial Court, handed down twice, at the request of the 
Legislature, regarding the power of the cities and towns to sell fuel 
to their inhabitants. 

There is one significant sentence in that last decision, which every 
man should realize, and it strikes at the root of the entire question. 
The Supréme Judicial Court said that it was reasonable to assume, 
and it was a fact, that if the cities and towns engaged in this business 
they could do it cheaper and more economically than do the private 
industries, and therefore it would hurt those who are engaged in those 
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industries. That is the reason why. And, as the gentleman has said, 
if private industries, the people who deal for their private gain, stand 
in the way of the welfare of the Commonwealth, they should be 
abolished and another system put in vogue. 

So I trust, sir, that this resolution, in spirit, will be passed. It may 
be amended to perfect it. I have no fault to find with friendly amend- 
ments. But I tell you, my friends, if we are going to send this to 
the people, send it to them right. Do not hobble it, and do not tie it 
up so that even its own father would not recognize it; but be fair and 
be honest, as you would have men be honest with you. Send it to the 
people, and let them say whether or not they want it. 

If any of you men believe that private interests, and the right to 
obtain money no matter how you get it, are higher than the peace and 
prosperity of the people of this Commonwealth, then vote against this 
resolution, or include in it some amendment that will make it inoperative. 

One more thought and I have done. It is proposed to limit it to times 
of war. This to my mind is but a subterfuge, one that would make 
such a measure as this inoperative. We look to the future in the hope 
that war never may come again, but, sir, | am sure that after this war 
there will be those who will desire to make profit out of food, fuel and 
other necessaries of life and these men must be curbed and if their 
acts be hostile to the public welfare they should be treated, as they 
are, as enemies of the public. You do not dare to trust the Legisla- 
ture which you have told us is so wise; but above all, you do not 
dare to trust the people of this Commonwealth. And I am commenc- 
ing to believe, as a common, ordinary citizen of the Commonwealth, 
that they do not dare to trust anybody with any kind of authority 
which may interfere with profits and interfere with the system that al- 
lows profit to be made out of the labor of human beings. 

Let me tell you, my friends, that the working-class in this Common- 
wealth are thinking; and they are realizing that they have a right to 
coal, that they have a right to food; and they realize that when their 
children are sick they cannot call a doctor and have to buy a cheap 
drug in an endeavor to protect the lives of their children. I appeal to 
you as I never have appealed before, to give to the people of this 
Commonwealth an opportunity, — an opportunity to protect them- 
selves against extortion and against the greed of a few men that have 
made in the past, and will make in the future, as no other force has 
made, for social unrest in this Commonwealth. [Applause.] 

Mr. Cuarx of Brockton: It has been with no small degree of 
pleasure and satisfaction that I have noticed during this somewhat 
protracted discussion that the members of this Convention who have 
made remarks in opposition to this resolution invariably have preceded 
those remarks with uncontrovertible arguments in favor of the proposi- 
tion. It goes to demonstrate that I was absolutely correct when at an 
earlier period of this Convention, when I was a younger man by con- 
siderable, I stated that I had the fullest confidence in every member in 
his honesty of purpose, in his sincerity of mind, and this goes to show 
to-day that I was absolutely correct, because no man here to-day or 
even in discussing this question at all has launched out to criticize the 
resolution or to make, — note I do not say arguments against it, but 
remarks against it, — but has preceded those remarks with argument 
in favor of it. 
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Now, Mr./President, I think from the remarks that have been made 
here to-day that every member of this Convention regards this proposi- 
tion as one of the major questions presented to the Convention for its 
consideration, and I want to say right here that from my contact with 
my constituents I believe that they consider it one of the major ques- 
tions. In fact, I am warranted in saying that many of my constitu- 
ents who perhaps might be opposed, and perhaps are opposed, to the 
initiative and referendum, are in favor of this proposition. Men 
who I did not suppose would favor it have been to me and said: 
“Dr, Clark, I hope you will stand for that proposition that gives the 
State, the cities and the towns an opportunity to protect their people.” : 

Now, in order to simplify this question as much as possible, permit 
me to state that I believe the resolution may be considered under two 
propositions. First, does this Convention deem it prudent and expedi- 
ent to grant the Legislature authority to empower the Commonwealth 
and any or all of its political subdivisions to engage in any of the ac- 
tivities included in this resolution? And right here let me say that by 
some, perchance, this may be considered revolutionary, and in fact it 
has been intimated by some of the speakers that it was in a measure 
revolutionary. One member of this Convention, now absent, that 
eagle-eyed, keen-minded man, with a broad comprehensive vision, who 
usually sits down in the front part of this division, —I refer to the 
gentleman from Waltham (Mr. Luce), — the other day characterized 
the initiative and referendum as revolutionary. But, gentlemen of 
this Convention, he ought to know with his breadth of vision, his keen- 
ness of intellect, his ability to apprehend and comprehend, he ought 
to know and does know, if he would admit it, that we already are 
passing through a revolution in this country, in this Commonwealth. 
Yes, sir, we are in the midst of a revolution. It has been largely 
peaceable thus far, but not altogether. It may not continue always 
as peaceable unless we provide for the storms that threaten and 
appear, as I remarked the other day, on the western horizon. 

Let me refer, gentlemen of this Convention, to some of the revolu- 
tionary methods and practices, some of those that characterize this 
revolution. The time was in my earlier days when I lived on a farm up 
in northern Vermont and was struggling to get an education that I 
might attend this Convention, perchance. [Laughter]. The law of 
supply and demand was an important factor in determining the prices 
of commodities; it was a large factor. That day has gone by. To-day 
it is a factor of insignificance, almost. Vast accumulations of wealth 
in the hands of a very few people have prevented it. When a com- 
pany of men, a corporation or a single man here in Boston can go into 
northern Vermont and buy every potato that is for sale there in three 
or four different counties, cannot he corner the market, cannot he control 
it? Is there any such thing as supply and demand? He has the means 
of storing those potatoes and holding them. He bought them last fall 
at ninety cents to one dollar a bushel, as I told you here in discussing 
another question. Before those potatoes were removed from the 
premises on which they were produced those potatoes were sold at 
two dollars a bushel. As I said to you, sir, when they reached us we 
paid a little later three dollars and four dollars a bushel. 

Now, if supply and demand is not a factor in determining the prices 
of a commodity, there is another factor that in earlier days entered 
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into this matter. That was competition, — no longer a factor in regu- 
lating the prices in the necessities of life. I need not tell the intel- 
ligent members of this Convention that the harvest of wheat in the 
western country is in the hands of a very few men soon after it is 
harvested, and much of it before it is harvested. I need not tell you 
that the potato crop of Maine is now in the hands quite largely of a 
very few men. I need not tell you that the egg product of this coun- 
try is in the great cold storage plants that are owned by a very few 
men. Gentlemen of the Convention, the great warehouses, the im- 
mense cold storage plants have come and enable the man with the 
means, with the wealth, a large part of the wealth of this State, to 
take the necessities of life and hold them and dole them out by the 
handful, by the quart, as they have been doing the last twelve 
months. 

Let me refer to a single instance right here. I am not going to 
detain you with many of the details, but I have been told by a person 
who I believe was reliable, that at one time during the early part of 
the past summer a friend of his went into a big warehouse in the 
Commonwealth of Massachusetts, not in the western part, and he saw 
there in that great warehouse piles of sacks piled to the very rafters. 
He said to his friend there, “ What are in those sacks? What do those 
sacks contain?” “ Beans,’’ — beans, gentlemen! ‘How many. bushels 
of beans have you?” “Fifty thousand bushels,” and there were no 
beans to be had, scarcely. Why? Why, because the supply was ex- 
hausted, there was a shortage. He was asked by this friend what they 
were holding those beans there for. “For a price.” For a price! 
That is where the screws were put to us. They had us by the throat. 
We were powerless. We paid it. We bought them by the pint, by 
the quart. Many of you men could buy them by the bushel or by the 
half bushel, but many of us had to buy them by the pint. Sometimes 
we got a quart when we got our week’s salary. 

Now, I have said that the people want this proposition, and I am 
pretty thoroughly convinced by what I have heard here that the 
majority of the members of this Convention propose to give it to them 
in some form. It is only a question of form. Now, is there any great 
danger in giving it to them as it has been given to us? If the former 
proposition, — that is the one I have just been discussing, — be 
answered in the affirmative, as I believe it will be most emphatically, 
then we naturally would proceed to determine how broad the latitude 
of this authority should be. Now, note, gentlemen, that we are not 
giving to the Commonwealth, to cities and towns authority. We are 
authorizing the Legislature in its judgment, in its wisdom, in its dis- - 
cretion after deliberation to proceed to describe a method by which 
the towns and cities, and perhaps the Commonwealth, may engage in 
this business. 

After the Legislature has given this authority then it devolves upon 
the cities, upon the towns again, before they enter upon this work, 
to deliberate either by referendum or by the city government, to again 
study carefully whether it better be done or not, and if so, by what 
method it shall be done. So, gentlemen, we are not jumping into this 
matter. We are safeguarding it. It is coming before a body of men 
after us who perhaps will be as competent as we are to judge of the 
necessity of it under the conditions that shall then obtain, and then 
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the cities and towns will deliberate upon it again. I think we need 
have no great fear in adopting this resolution pretty nearly in its 
present form. I know something of the Legislature. I have had the 
honor, — and the great honor, — of serving here eight years, and the 
Legislature always has been considered pretty conservative. In fact I 
have been criticized more for my conservatism than I have for my 
radicalism, and so have a large part of the members of the Legislature 
each year that I have been a member of it. One of the great facts 
that we meet is that men are taking advantage of their fellow-men 
beyond all reason. The man who makes the necessity of his fellow- 
men his opportunity to gratify his cold-blooded, heartless greed by 
applying his extortionate schemes to take the last cent that he can 
squeeze from him, in my humble opinion is not a patriotic citizen. 
It was remarked by the gentleman from Worcester (Mr. Washburn), 
who was speaking at the time of adjournment, that we were not going 
to suffer seriously during these times, that no one starved to death or 
froze to death during the shortage of coal in 1914. If the gentleman 
had accompanied the physicians of his own city or the physicians of 
my city to many a sick room that he might have seen, he hardly 
would have said that. I do not say that they actually froze to death 
or actually starved to death, but I do say,—and many another 
physician would bear me witness to this fact, — that there were chil- 
dren and women who went so low through hunger and the want of 
fuel in their homes that their chances of life when sickness overtook 
them, their chances for recovery, I should say, were largely decreased, 
and I think that I was able’to point to two or three instances where 
the lack of food and the lack of heat in the house was the determining 
factor in causing the death of these people. It is not necessary that a 
person actually starve to death to die from famishing. 

I am not in favor of displacing all our middlemen, nor any very 
large percentage of them, perhaps. I do not believe in it. I am not 
a socialist to that extent. The question has been asked: What are 
we going to do with these little corner grocerymen when the city takes 
the matter over? If the city takes the business over or the town takes 
it over to any extent, it must have men to handle those things. These 
men, being acquainted with the work, undoubtedly would be selected 
so far as they were needed. They would not all be needed. Probably 
fully’ 334 per cent, and perhaps more than that, of the middlemen are 
uncalled for and not needed in the distribution system. These men 
who are displaced would find ample opportunities in the fields of pro- 
duction and in the larger fields of distribution. They would not be 
out of employment. The fact of it is large numbers of them are idle 
much of the time and because, — and here is a point worth noting, 
gentlemen, — because of the large number of fruit stores and little 
groceries a large amount of our product goes to waste. I asked one of 
the fruit dealers in my own city a few days ago what percentage of 
the fruit he had brought into Brockton probably was wasted because 
of decay; and he said probably 25 per cent or more, and in many of 
the stores I have made some investigation, not extensively, and I 
found that a large amount of our fresh vegetables go to waste and are 
thrown away. ‘There is a large waste, perhaps on the whole at least 
twenty-five per cent, in all our fresh vegetables and in our fruits. 

If this produce were handled judiciously by the cities and towns 
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so as to make a much less number of markets in which it was to be 
sold, there would be much less waste along this line. 

Now, gentlemen of the Convention, I insure my buildings for what 
purpose? Not because I purpose to burn them, not because I expect 
they will burn, not because I want them to burn, but it is an insur- 
ance against something that may happen, something that does happen 
occasionally. I have a lock on my door, if I do live in Brockton where 
the people are all honest, I have a lock on my door. What for? Be- 
cause I expect a burglar would enter that house while my family and I 
are away to-day? No. I have that lock on my door because of a 
liability, because of a possibility that a burglar might come there. 
One instance more. I met a gentleman the other day who told me of 
an instance connected with his father’s life. His father was an official 
who had the care of the town in his hands so far as law-breakers were 
concerned, and he enforced the law to a greater extent than some 
officials do to-day, and the law-breaking crowd got down on him. 
They determined to frighten him from the work. They wrote him 
anonymous letters saying to him: “You desist from prosecuting so- 
and-so or we will poison your heifer, we will burn your house,” and this 
thing and that thing. His reply through the press was: “My cattle 
are insured, my house is insured. Poison and burn if you wish, but I 
shall do my sworn duty.”’ Insurance amounts to something, and in- 
surance by the passage of this resolution, gentlemen, will do something. 
It is an insurance against things that are happening, that are going to 
continue to happen persistently unless we have the insurance. If we 
pass this measure and have the insurance, do you not think that the 
middleman has got sense enough to regulate his conduct, to trim his 
sails, to plan his business so as not to be caught? Yes, gentlemen, I 
have no fear of the towns and the cities having to go into this business 
extensively, if we pass it. I would not say it is a club, —I do not 
like that term, — it is a reminder of insurance. Someone has said that 
after the war ¢onditions will be normal, all will be serene and happy. 
Oh, I wish that I could indulge in that thought myself, but I believe 
that these middlemen, —I am not referring to all the middlemen, 
large numbers of them are honest and dislike the unfair competition 
that they are up against, — I believe that these men to whom I have 
referred as cold-blooded, greedy individuals, having tasted blood will 
come back after the war, when the United States Government lets up 
on its regulations. Massachusetts should prepare itself for the con- 
ditions that will obtain at that time. I hope that we shall give this 
matter and two or three other matters to the voters of Massachusetts 
to be placed on the ballot for next November. They expect it. They 
will be satisfied with nothing short of it. If we do not do something 
along this line, better would it have been for this Convention had a 
millstone been hung around its neck and it had been drowned in the 
sea of oblivion. 

Messrs. George W. Anderson of Brookline and Edwin U. Curtis of Boston 
offered amendments cited at the beginning of the chapter. : 

The debate was continued Friday, September 21. 

Mr. Brown of Brockton: J am in favor of placing the principle in 
this resolution on the ballot. I wish to make it clear that we are not 
concerned with the details of what the Legislature may do under this 
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resolution. If we were here to settle all such details, and to consider 
what emergencies might arise to be settled under this resolution, I 
confess that I should not be prepared either to give my vote now or 
perhaps next Wednesday, because I consider it a momentous question. 
I agree with the gentleman from Worcester (Mr. Washburn) that it is 
greater than the initiative and referendum, because it affects the very. 
fabric and the very foundation of the fabric of our government. The 
question is, shall we enlarge the power of the Legislature to the extent 
which is reported by the committee? I favor that without any limita- 
tion. That the phraseology may be corrected, the committee has so 
said; that it should be adopted in its fullness is what I advocate. 

The question then that comes before us and should concern us, and 
does concern us, is this: Is the Legislature to be trusted? Is it safe to 
delegate this extension of power to the Legislature? We should keep 
in mind that it has been almost an open question in the Supreme 
Judicial Court whether or not this power is not already in the Legis- 
lature. I should contend that it is. I should stand with the opinion 
rendered by Chief Justice Holmes. I should find it in the large dele- 
gation of power incident to the conserving of the common welfare. 
But the majority of the court has said otherwise, — that the Legisla- 
ture does not have this power; therefore if. we want the, Legislature 
to exercise that power now is our opportunity. If we do not give it to 
the people at this time it cannot come before them again for at least 
three years. Who is there here who cannot feel the immensity of what 
might happen in the course of three years? 
Now as to the wisdom of the Legislature. I think the gentleman 

from Worcester (Mr. Washburn) missed, either intentionally or other- 
wise, the point of the question that was raised by the gentleman from 
Quincy (Mr. Adams). He rose to ask, as I understood it, wherein the 
Legislature of Massachusetts was inferior in mentality to the Parlia- 
ment of Great Britain, and coupled with that the question as to 
whether or not the Parliament of Great Britain had used that power 
wisely, Now, the only difference between our country and that of 
Great Britain is that we place limitations on our Legislature by a 
written Constitution. It is true that to that extent we limit the 
power of our Legislature, but aside from that I should be inclined to 
agree\with Talleyrand, who said that he could not see much of any 
difference; that the liberties of the English people, like the liberties of 
the American people, were based on the Magna Carta and trial by 
jury; that if you could find in the English Constitution something 
monarchical you could find also something republican and if you could 
find something republican in the American Constitution so you could 
find something monarchical. Is there any doubt of the truth of this 
observation? Does anybody question the power of the executive of 
this Nation in its absence of any limitations as compared with the 
limitation that has been placed on executives in monarchies? Are we 
not face to face with the fact that the Nation, through its President 
and Congress, is exercising at this time the power which we propose 
shall be exercised in Massachusetts by the Legislature? In Great 
Britain, Lloyd George went to the coal mines because there was a 
difference of opinion on wages between the men and the masters. He 
looked at their books and he settled the difference, as he thought. 
But it did not stay settled. Again the men’ made a demand. Again 
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the Nation was threatened. Again went Lloyd George to hear both 
sides. The masters refused to show their books. They refused in any 
way to assist him to settle the trouble. And then what? The Nation 
acted. The Nation took over the coal mines, because those labor men 
said, and it is the heart expression of the labor movement in this 
country to-day: “ We don’t object so much to our conditions, we don’t 
object to living from hand to mouth, but we do object to the profits 
of our sacrifice that go to the few. We will work for any wages if it is 
to sustain this government, but we will not work to enrich the few.” 
We have to-day, gentlemen of this Convention, these conditions in this 
country. The Legislature will not rush to place before the people some 
method of going into every kind of business. Nobody is clamoring 
that the city of Brockton will ask to go into the drug store business, as 
the gentleman from Worcester suggests. As well might he say that 
somebody is clamoring that the whole State should go into the business 
of wheeling a wheelbarrow. He might as well carry it to an absurdity. 
No one contends that this power is to be used except when there arises 
a necessity that it shall be used; and the question is: Shall we place 
that power in the Legislature? 

The gentleman from Norwood (Mr. Willett) asked: “Can legislation 
in any way affect wages?” Is there any question that legislation can 
affect conditions? Henry Endicott went to Lynn yesterday, and 
settled a strike condition that has been there since April. It was in 
the shoe business. And how did he settle it? By prescribing the same 
working agreement which is used by the greater shoe organization, the 
International Boot and Shoe Workers. But how comes Henry Endi- 
cott to be recognized by both sides? Henry Endicott’s shoe manu- 
facturing firm is not under organized labor; it cannot be organized. 
Why? Because labor organizations cannot give the men any better 
conditions than they have got now. That corporation has solved the 
problem. They are giving living conditions; they are giving benefits 
in case of accident. An operative of whom I know, had received all 
the benefit on account of a sprained ankle in that establishment to 
which she was entitled; but she was given two weeks more. Humani- 
tarianism was there, as itisin every attempt of the establishment to bring 
about better conditions. An operative can get a generous meal there 
for fifteen cents. He need not disturb his wife in the morning for the 
dinner-pail. At the factory he will have a better dinner for fifteen 
cents from that corporation than he probably would have at home. 
If one firm can.do this and meet competition in selling its product 
who will say that the State cannot create similar conditions? 

The gentleman from Worcester (Mr. Washburn) said that it was 
‘very easy to talk in this Convention; he said there seemed to be a sort 
of an overshadowing influence. Well, why not? The Scripture says: 
“Where two or three are gathered in My name there will I be in their 
midst.’’ Are we not gathered in His name when we are dealing with 
the problem of better government? Is it not an attempt to reproduce 
Divine government, which is even and exact justice? We are in a 
transition state, the world is trying to evolve something better. Why 
not send to the people something which shall awaken their thought? 

The gentleman from Haverhill proposes as an amendment, — 
“except that the State shall not go into the liquor business.’ I think 
it is one that the State should go into. The State should take charge 
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of the liquor just as it does take charge of the use of dangerous 
weapons. It now licenses the sale of liquor. Why not require a license 
to drink it? Why not have a license system so that a man cannot buy 
a drink unless he can show his license card? 

Corporations organize a part of the collectivity and exercise func- 
tions for their own profit; this resolution gives the Legislature the 
power to place the whole collectivity where it can benefit itself. There 
is no desire in the labor movement to put this State into a collectivity. 
The old Populist party, — a labor party, — was not a socialist party; 
it was distinctly an individualist party. It came into existence as a 
protest against monopoly. Kansas threw aside her 40,000 Republican 
majority, threw Senator Ingalls into the discard, and took Peffer out 
of the editorial den and pushed him into the senatorship. They were 
then protesting against monopoly. They prophesied what would be 
the result of the conditions that then prevailed, and their prophesy is 
fulfilled but it is too late to destroy the collectivity of ownership em- 
bodied in these corporations. They are ready now to take over. But 
there is a vast difference between such action and the collective owner- 
ship of all the means of production and distribution. Eugene Debs in 
1896 was in St. Louis. The mild-eyed disciple and apostle of grape 
juice from the Nebraska flats captured the People’s party, with a full 
belief that the Democratic donkey could digest it; and the Demo- 
cratic donkey has had a great deal of indigestion ever since from trying 
to assimilate the new thought which the Populist doctrine carried into 
it. That is the history of that movement, — the passing of the Peo- 
ple’s party. Debs at that time said: “Now I will found a party that 
never can be taken over. I will take the collective ownership of all the 
means of production and distribution.” That is socialism, but the 
labor movement is not in favor of it. A few years ago it would con- 
sume at least one or two days of its Convention debating it from the 
economic standpoint. It has passed out of labor conventions. The 
socialist movement has not the strength that it once maintained. 
The men in that movement who did not ever go the whole length are 
gradually being absorbed into this half-way proposition of attempting 
to have the State legislate relief in some way. 

If you adopt some of the measures that are before this Convention, 
—I am not going to distinguish between them, —,but if you will 
adopt measures which will allow in some way the elements which are 
dissatisfied to organize to obtain redress, we shall get things peacefully. ° 
The People’s party movement of 1890 to 1900 concerned the farmers 
mostly, the wage-earners a little, the middle-class not at all. -The 
doctor, no. The lawyer, no. The schoolmaster, no. The man with an 
income, no. It had not come to that point. The absorption of wealth 
into the hands of the few had not gone far enough to touch the in- 
comes of the lawyers and the incomes of the doctors. The People’s 
party prophesied that in time it would. Now it has reached them, 
The middle-class is awake. In 1890 I thought monopolistic trusts 
should be destroyed; in 1917 I see that they are utilized by public 
control and may pass into public ownership. 

This progress, these revolutionary periods that the gentleman from 
Quincy has spoken of, can be traced readily by students of history. 
They can trace waves coming and going, hardly showing where the 
line of one wave mingles with the lines of other waves, but ever and 



698 NECESSARIES OF LIFE. 

forever the great ocean of thought is surging around men to carry 
them up into better conditions than what they possess. You may 
safely trust the people of Massachusetts, and the Legislature, retaining 
your representative government. There is no escape from the power 
of evolution. The unwinding across the ocean is a prelude to the un- 
winding elsewhere. If autocracy is doomed in one place it is doomed 
everywhere. 

I have tried to-day, as I tried the first day I came into this Con- 
vention, and on other days that I have spoken, to unify this Con- 
vention. 

Mr. Lummus of Lynn: This amendment as reported by the com- 
mittee is one in which I am very much interested. It has been said 
upon this floor that in time to come the Supreme Judicial Court may 
have occasion to refer to these debates‘and to the reports of chairmen 
of committees as to the interpretation of words that perhaps may have 
a somewhat undefined meaning, and therefore I feel that it is import- 
ant in one aspect of this resolution that the chairman of the committee 
reporting this resolution should define the meaning of one or two 
words in the resolution. I refer to the words near the close of the 
resolution “like means of producing.” The word “producing” is a 
word which conceivably might extend to all kinds of manufacture. I 
have reason to believe that the word as used in this resolution is not 
intended to put the Commonwealth or its municipalities into the busi- 
ness of manufacturing in any broad sense, and for the purpose of the 
record, in order that we may be sure what we are voting on, in order 
that the Supreme Judicial Court in the future may have the means of 
knowing what we thought we were doing, I should like to have the 
chairman of the committee reporting this resolution tell us exactly 
what is intended to be conveyed by the words “like means of pro- 
ducing.” 

Mr. Anprrson of Brookline: I am very glad to state, — or restate, 
— what I think is the view of the committee, certainly my own view, 
of the proper construction of the last sentence of this proposed resolu- 
tion. I am looking now at the redrafted form which is on page 2 of 
this calendar. I may digress to say that the changes in that form are 
three only. First, we have changed the form so as to cover a statute 
duly enacted and to avoid the possible inference that this was in- 
tended to be exclusively an additional grant to the Legislature and not 
to cover a statute enacted by initiative and referendum. Second, we 
have put in, at the suggestion of some gentlemen who thought that 
“food-stuffs”? was not broad enough to cover the obvious necessity of 
providing feed for cattle, — cattle, producing milk absolutely essential, of 
course, for the life of children, — by adding after the word “food-stuffs”’ 
the word “feed.”’ Third, we have put in, in deference to the view of 
certain members of the Convention, particularly to the view of the ex- 
Governor, the delegate from Arlington (Mr. Brackett), the words 
“paying reasonable compensation therefor.” The rest of the section 
stands as in the original report. 

Coming now to the question of the delegate from Lynn, let me say 
a word as to the significance of the last sentence of this proposed 
resolution. The power granted therein is in no proper sense a mere 
emergency power. The emergency power is intended to be given in 
the first part of the resolution, and ends with the word “therein.” 
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The rest of the resolution is intended to be an addition to the con- 
stitutional power of the Legislature to increase the trading functions 
of the Commonwealth and of the municipalities thereof. 

The last sentence deals with the providing of, broadly speaking, dis- 
tribution facilities. It reads: “The Commonwealth may by statute 
duly enacted authorize the establishment, maintenance and operation 
[by the Commonwealth, cities and towns, ‘any one or all,’] of mar- 
kets.” They already have that power, —“ Docks”; they may now do 
that. “Fuel and coal yards;” they have not that power. “Eleva- 
tors,’ doubtful. “Warehouses,” arguable but doubtful. ‘Canneries,” 
doubtful. ‘“Slaughter-houses,” undoubtedly the power now exists. In 
other words, we undertook to put all those new devices of distribution, 
to wit, — fuel and coal yards, elevators, warehouses and canneries, — 
into the same category that markets and docks and slaughter-houses 
always have occupied; means affected by a public use and therefore 
within the constitutional power of the Legislature to provide. Then we 
added “and other like means for producing, selling and distributing 
the necessaries of life.” 

I come now to the particular question asked by the delegate from 
Lynn. It is manifest to any careful observer that the metropolitan 
district is approaching in the supply and distribution of milk, of ice 
and of coal, perhaps of wood, — the same kind of problems that we 
faced years ago with relation to water, to gas, to electricity, to 
sewerage. The purpose of this resolution is to give to the Legislature 
undoubted power to deal with those problems. Suppose it is found 
necessary to provide a metropolitan milk distribution company under 
public regulation, or under State ownership, operation and control; in 
order to handle milk economically and efficiently you must do some- 
thing more than merely bring it in and distribute it. As one of the 
milk contractors described the situation to me at one time: “There 
comes a period of hot weather in Boston; everybody wants milk; we 
have to wire to our producing sections to ship all the milk possible to 
Boston; it comes here and goes into the restaurants, hotels, and 
homes, meeting the hot weather demands. But the wind shifts to the 
east and comes in off the ocean; everybody is chilled; there is no 
demand for milk. We wire our supply agents to hold back the milk 
and throw it into the creameries.”’ In other words, the manufacture 
of milk into butter and cheese is an absolutely necessary business 
incident of the collection and distribution of milk. If you do not put 
in “manufacturing” or “producing” or some equivalent word you have 
prevented the distribution. 

So in less degree as to wood. If wood comes here in logs of four 
foot length there would have to be some provision for changing them 
into kindling and fire-place length, ete. 

So, after careful consideration, the committee reached the conclusion 
that it would not recommend to the Convention the submission of a 
resolution which might put the Commonwealth and the municipalities 
into general manufacturing business; that it would recommend an 
increase of legislative power, so that these additional distribution 
facilities, in some or all of which manufacturing or producing may be 
a minor incident, should be within the legislative power. Such is the 
view of the committee, — as I understand it, — as to the significance 
to be attached to the word “producing.” It is used in a very limited 



700 NECESSARIES OF LIFE. 

and narrow sense. “Like means,’ I may say also, means such facili- 
ties as are “like’’ markets, or docks, or fuel, or coal yards, or elevators, 
or canneries. 

Canneries I might say something about. Canneries have become a 
very essential part of the business of marketing and distributing a 
great many of the most desirable but perishable food products. It is 
highly desirable that there should be a large number of farmers owning 
their own land, with small capital, in the business of producing fruits 
and vegetables which should be canned and used to supplement our 
food supply. That can be done only by having canneries, in proper 
places, open on proper terms, to people of small means., There is 
much reason to believe that, with our teeming and increasing city 
population and our sparse and inadequate food supply from our agri- 
cultural sections, shortly we shall find it desirable to give serious con- 
sideration to the question of State canneries. 

Canning is plainly not merely the collection of food and the dis- 
tribution of it; it is in part a manufacturing process, a producing 
process. Such zncidental “production”? or manufacture of asparagus, 
or strawberries, or corn, or beets, and all the rest of the vegetable 
foods and fruits which now are canned in such large quantities, should 
plainly be within the power that the Legislature may exercise if it 
finds it necessary or desirable thus to assist in the production and dis- 
tribution of food or other products. 

Mr. Lummvus: May I ask whether the gentleman has taken into 
consideration whether the word “preserving”? would not include all 
that he wishes to accomplish by the word “ producing?”’ 

Mr. ANpERSon: J am not sure that we considered the word “pre- 
serving’’ in committee; but I am very clearly of opinion now that it 
is not broad enough. For instance, if you limited yourselves to pre- 
serving milk it might be sufficient to put it into cold storage, but I 
do not think it fairly could be said to cover the manufacture of milk 
into butter and cheese. I think perhaps “preserving”? might be broad 
enough to cover the process I have just stated as to fruits and vege- 
tables. 

Mr. Lowe. of Newton: I should like to ask the gentleman whether 
under the term “producing” he would say that the Commonwealth or 
the cities and towns could grow vegetables and go into the business of 
market-gardening. 

Mr. Anperson: My answer to that is no. I think I said something 
the other day which was inconsistent with that answer. But I think 
when you take into account the recital of the words markets, docks, 
fuel and coal yards, elevators, warehouses, canneries, slaughter-houses, 
and then add to those “like means,” that you have limited “ pro- 
ducing”’ to enterprises which are in essence and in general scope dis- 
tribution means and not primarily and fundamentally producing 
processes. 

Mr. Lowertu: I understand the gentleman to say that he wishes the 
power in the Legislature to allow the Commonwealth or cities and 
towns to produce milk. 

Mr. AnpErRson: I did not so state, Mr. Chairman, to-day. If the 
gentleman goes back to what I said the first day I spoke he may find I 
stated the proposed grant too broadly. What I said to-day in sub- 
stance was that if it be found necessary, as it may within the reason- 
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able contemplation of us all, to have a metropolitan milk distribution 
station, so that there shall be a monopoly, or if not an entire monopoly, 
to a large degree a monopoly of the milk distribution in this metro- 
politan section, — with the milk now coming from as far away as 
Canada, — then when the milk was here it would be necessary in 
order to meet your hot and cold weather waves to allow change or 
manufacture which was in its nature production; and we used the 
word “producing” as being on the whole the safest single word to 
cover this obvious need. 

Mr. Lowe1u: I should like to ask the gentleman whether this word 
“producing” does not do one of two things, either does not add any- 
thing at all to the rest of the resolution or adds a great deal too much. 
It does not strike me that getting together quantities of milk from 
various parts of the country and keeping them in proper storage is 
producing, so that it does not seem to me that it meets that part of it. 
On the other hand, producing it seems to me, certainly would cover 
market-gardening or keeping cattle, and anything of that kind. 

Mr. AnpEerson: I think I should agree with that definition of the 
word “producing,” if it were not limited by “like means” and did not 
refer back to a whole category of appliances which essentially are dis- 
tribution appliances and not growing or primarily producing appliances. 

Mr. Lowe: Another criticism, perhaps it is merely a verbal one, 
is that there is nothing in all of these things which are specified, mar- 
kets, docks, fuel; coal yards, elevators, canneries, warehouses, slaugh- 
ter-houses, which is producing at all, so that the word “producing” 
does not refer to anything which has gone before but adds distinctly a 
new element to the matter, as it strikes me. 

Mr. Anprrson: I think the gentleman is in error. I think that in 
canning there is producing. I think slaughter-houses are engaged in a 
species of production, taking the raw product and manufacturing it 
into various things, some of which are.food and some of which are in- 
cidental. I think therefore that his construction is not sound. If 
anyone can put within reasonable limits a statement which more 
accurately and adequately expresses the purpose of the committee, I 
shall be glad to have it. But I think that reasonable doubts should be 
resolved in favor of the wider grant of power to the Legislature, which, 
as you know, I think is a wise and safe body. 

Mr. Lowe of Fitchburg: I should like to ask the gentleman if he 
thinks that this manipulation by the State, this distribution by the 
State, would increase the product. I believe that the serious proposi- 
tion before this State, in fact in the whole country, is the question of 
product, — producing. It is not so much the question of distributing 
milk as it is of producing the milk. Why, Mr. Chairman, the cattle 
are disappearing from our State by hundreds, thousands. Our lands 
are becoming unoccupied. We are not producing. What this State 
needs is a larger product. I think you can trace this out to a danger 
of famine in this country if it continues. We talk about developing 
unoccupied lands. Why, gentlemen, it is not necessary to develop 
unoccupied lands. Lands that have been occupied are being deserted, 
and the raising of milk and the raising of vegetables and the raising of 
fruits for canning are being neglected. It is a question of producing 
food-stuffs and in order to increase the production of necessities you 
have got to encourage the producer. 
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Mr. ANpERson: J am quite in accord with much that the gentle- 
man from Fitchburg has said. He will see that the committee of 
which I have the honor to be chairman gave serious consideration to 
that problem if he will look at No. 321, which will be here shortly and 
will indicate ways in which we thought the Commonwealth possibly 
might help to increase agricultural production. Nevertheless, it is 
true that the marked phenomena in our American industry for more 
than two generations, had been, — excess production, excess cost of 
distribution, and constantly engorged markets. I quite agree that if 
we are embarked on a career of persistent militarism, in a struggle 
perhaps for a hundred years, that the question of agricultural produc- 
tion is a vital question. But it clearly is true (take milk for illustra- 
tion) that the cost of collecting and distributing the milk, the spread 
between what the farmer has got and what the consumer has paid, — 
has been increasing for years. The contractors say they have not got 
rich; I do not know that they have. But it is clear that we ought not 
merely to consider the problem of increasing the necessaries of life, — 
to production; we ought also to provide power for adequate legislative 
treatment of the machinery of distribution. That is what we now are 
undertaking to do by this résolution; that is all we are undertaking 
to do. I hope and expect the gentleman from Fitchburg will give us 
his entire support. 

Mr. Lorine of Beverly: I wish to ask the gentleman if he did not 
mean collecting and manipulating. 

Mr. Anperson: I think “manipulating” has a sinister meaning, 
which I should dislike to apply to the comparatively innocent job of 
turning milk into butter and cheese. I object to it. It smacks of 
high finance; it reminds me some of the recent railroad investigations. 
T object toit. , 

Mr. Lorine: Is not that really what is meant by your interpreta- 
tion, that is, collecting the product and turning it into some other 
form for distribution? 

Mr. Anprrson: I do not think “manipulating” is a proper word. I 
think you could make something of an argument for saying collecting 
and manufacturing, other like means for collecting and manufacturing, 
but you would get into worse trouble than you are in now. “Pro- 
ducing”’ is the most fit word we could think of, open to the least num- 
ber of objections. I quite agree that it does give the Legislature, if it 
was a wicked or incompetent body, a chance to go, or authorize the 
Commonwealth or the State to go, somewhat more broadly into busi- 

‘ness than we intended when we drafted this very, very modest resolu- 
tion, — which is criticized by, the acute and thorough thinking gentle- 
man from Quincy as being in the nature of a compromise. 

Mr. Montacus of Boston: I desire to ask the gentleman if the com- 
mittee considered thé use of the word “procuring”’ instead of “pro- 
ducing.” ; 

Mr. Anprerson: I do not think we did, because I do not think it 
covers the process, for instance, of manufacturing excess milk into 
butter and cheese. Procuring milk would be going back into the 
country for it; it might be open to the possible construction of buying 
a farm and raising milk. We did not mean that. Procuring is a 
pretty broad word. 

Mr. Hersert A. Kenny of Boston: I should like to ask the chair- 
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man of this committee to take the question of a provision dealer, for 
instance, In my ward, who has built up a business, which it has taken 
him twenty-five years to do, and has created a “good will’ in the 
ward. If the State should step into that ward and wipe out that man’s 
business, is there any provision in this to compensate that provision 
dealer, fish dealer or grocery man, who has built up a respectably good 
business and has the respect of the people of the ward? 

Mr. ANDERSON: It seems to me that the answer to the question is 
that the gentleman has confused constitutional power with the legisla- 
tive use of that power. There is nothing, and there ought to be 
nothing, in the Constitution dealing with so minor, improbable a result 
as that. The gentlemen present, — most of them at any rate, — will 
remember that when it became necessary to exercise the undoubted 
constitutional power of the Commonwealth to take additional territory 
for a metropolitan water supply, a new rule of damages was provided 
for certain of the towns up in Worcester County; damages were 
allowed for businesses wiped out, and not merely for the value of the 
property taken. Now, it is quite possible that the Commonwealth, 
within the next generation, will face a similar problem and deal with it , 
in a similar way. There is undoubted constitutional power, when it 
exercises any of these contemplated additional grants, to provide a 
rule of damages which shall be just. In England J have noticed 
recently that they even have had in contemplation providing compensa- 
tion for the public houses, the liquor licenses which are taken over. 
Take the fish business. That is another food producing industry which 
I forgot in my previous enumeration. I sat last night in a con- 
ference concerning the present status of the fish business. The con- 
dition of that industry is becoming a critical question all over this 

_ country. It is now under investigation by the Department of Justice 
inquiring whether certain schemes are obnoxious to the Sherman Act. 

Without going into that aspect of the problem, it is enough to say 
that all these perishable food products, like fish and fruit and milk and 
ice, are bringing to bear upon our growing communities a set of prob- 
lems very like the sewerage and the water problems that we have 
faced hitherto; that there ought to be, plainly, additional power 
vested in the Legislature to deal with them as they ought to be dealt 
with. |We are undertaking to provide such power. 

_. Mr. Dresser of Worcester: Do I understand that if this authority 
is given it would authorize the taking over of existing plants, etc., by 
eminent domain, and if the resolution does not cover it ought it not to 
cover it? Ought there not to be power to take an existing dock as 
well as to establish a competing dock? 

Mr. AnpERson: My view is, —I am not sure that we discussed 
that in committee, — that when in this sentence you provide that 
fuel and coal yards, canneries, slaughter-houses and other like dis- 
tribution means, which would include milk distribution, fish, ice, etc., 
are made public uses, the right of eminent domain accrues by neces- 
sary implication. I take it the gentleman from Worcester (Mr. — 
Dresser) would not have the remotest doubt of the present constitu- 
tional power of the Legislature to provide for the taking of the center 
of Worcester for a public market. The idea of the committee was to 
put the rest of this category into the same field of power. 

Mr. Lowrut: I should like to ask the gentleman whether he has 
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considered, instead of the word “producing,” the words “preparing 
and preserving.” That suggestion was made to me by some one else, 
but it seems to me it would cover the ground. 

Mr. Anperson: My own offhand impression is that those two words 
are the least undesirable of the proposed substitutes for the word 
“producing;”’ but I still stick to my first love; and think that “ pro- 
ducing,” limited by “like means” and by the enumeration of devices | 
and appliances, — is safe language; safer than “preparing and preserv- 
clayey 

Mr. Brown of Brockton: In line with the question that was asked 
by the gentleman from Worcester I would ask the chairman of the 
committee and the attention of the gentleman from Worcester as to 
whether or not the policy of Massachusetts is not clearly established. 
Has there ever been a case where Massachusetts has voted to go into 
business in competition with business already existing that she has not 
made provision that the existing plant must be taken over? I remem- 
ber in 1891, when we first put in this question of municipal ownership 
and our bill was going through, that it was the gentleman from Boston, 
the ex-Mayor of Boston (Mr. Quincy), then a member of the House, 
who rose to put in that very provision, providing that the existing plant 
should be bought. At that time we tried to fight it. We thought we 
would not. We thought it was just. Now, there is a precedent for 
Massachusetts’ policy. I want to ask, has not that established the 
policy of Massachusetts, that it will not take even the corner grocer 
out of business unless it does him justice? 

Mr. Hoxss of Worcester: This discussion has ranged over a fairly | 
wide field, which has seemed at times to be a trifle remote from the 
subject immediately under discussion.” I want to approach this matter 
from a standpoint somewhat different from that of some of the 
speakers who préviously have dealt with it. This proposed amend- 
ment, based upon a large number of propositions for amendment of © 
the Constitution, was brought forth by a situation that has engrossed 
the attention of both the State and the National Legislature now and 
previously. Some years ago, when the coal strike was on, this subject 
was brought up, and, with an exigency of even greater and more 
far-reaching consequence, it comes up again. Already it has produced 
legislation, both State and National, and this proposed amendment to 
the Constitution is more or less in line with those acts of legislation. 

In 1915 the Commonwealth provided for the establishment of public 
markets. Previously to that time it had authorized public markets 
from time to time whenever a city or town manifested a desire to have 
one. A general act was passed in 1915, and under that act I think 
some public markets have been established, not any very large number, 
it is true, but still public markets have been established. During the 
last legislative year several propositions were brought up before the 
Legislature. The first was in response to a request from the Governor 
for greater facilities to provide for the better defence of the Common- 
wealth in time of war. That is now contained in the Acts of this year, 
chapter 342. In the sixth section of that act it is provided that when 
the Governor believes it necessary and expedient for the purpose of 
better securing the public safety or defence, or the welfare of the 
Commonwealth, with the approval of the Council he may take pos- 
session “of any cattle, poultry and any provisions for man or beast, 
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and any fuel . . . which may be necessary or convenient” not only 
for the military and naval forces of the Commonwealth but “for the 
better protection or welfare of the Commonwealth or its inhabitants.” 
And it provides that he may employ that property for the service of 
the Commonwealth and “may in particular, when in his opinion the 
public exigency so requires, sell or distribute gratuitously to or among 
any or all of the inhabitants of the Commonwealth anything taken 
under” that law “and may fix minimum and maximum prices there- 
for.”’ That is a power very similar to what is contemplated by this 
resolution. The constitutionality of the act was questioned seriously 
in committee, but the Legislature passed it, believing that in times of 
public exigency a too literal interpretation of the Constitution should 
not bar salutary: action, and that such a publie exigency exists at the 
present time. 
They also passed a statute, which is chapter 264 of the Acts of this 

year, authorizing cities and towns to make certain emergency appro- 
priations in time of war. This act authorized cities and towns, among 
other things, for the purpose of conserving the food supply “to do such 
things as they may deem necessary to assist in the raising and distribu- 
tion of food products.” I call to the attention of this Constitutional 
Convention the broad and ample language, the broad and ample au- 
thority which the Legislature gave to cities and towns for the purpose 
of meeting this emergency. It did- not undertake carefully to define 
what they should or should not do. Realizing that an emergency ex- 
isted, it gave them a free hand to go ahead and do what they could to 
produce and conserve the food*in their jurisdiction, and this power I 
do not think has been seriously abused. Certainly if it has been 
abused no instances have been called to our attention as yet. 

In a time like this it is advisable perhaps for this Convention to 
weigh seriously the exact limits of the authority which they would 
grant, but the Legislature I think acted wisely in throwing the doors 
wide open and giving the cities and towns.ample power to do what 
they saw fit, putting as little restraint on them as possible and leaving 
to their own good judgment what they should or should not do. 

Congress also has had the subject before it, and I think that the 
precise legislation to which I refer is fresh in everybody’s memory. 
The act to provide for the National security and defence, the so-called 
Food! Control Bill, was designed to encourage the production, con- 
serve the supply and control the distribution of food products and 
fuel. I do not intend to read all of this long statute; I do want to read 
an extract from the first section thereof: 

Be it enacted, etc., That by reason of the existence of a state of war, it is essential 
to the National security and defence, for the successful prosecution of the war, and for 
the support and maintenance of the army and navy, to assure an adequate supply 
and equitable distribution, and to facilitate the movement, of foods, feeds, fuel, in- 
cluding fuel-oil and natural gas, and fertilizer and fertilizer ingredients, tools, utensils, 
implements, machinery, and equipment required for the actual production of foods, 
feeds, and fuel, hereafter in this act called necessary; to prevent, locally or generally, 
scarcity, monopolization, hoarding, injurious speculation, manipulations, and private 
controls, affecting such supply, distribution, and movement; and to establish and 
maintain governmental control of such necessaries during the war. 

The act then goes on in great detail, providing among other Man 
that the President shall have power from time to time to purchase 
and store certain food-stuffs and sell them at reasonable rates. It 

, 
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provides for the condemnation of hoarded food-stuffs; it provides for 
the restraint of monopolization; giving, in other words, very ample 
power to the President to act for the securing of greater equality of 
prices and for the more equitable distribution over the country of the 
necessities of life. 

I mention these acts to show that this subject already is engrossing 
the attention of Legislatures, and that this Constitutional Convention 
well might take into consideration the expediency of vesting the 
Legislature with some power to act along these lines along which 
Congress already has acted and along which the State already has 
acted. 

The article of amendment under consideration received from the 
committee careful consideration. 'There was considerable discussion 
among us as to the proper scope of the resolution. From the tenor of 
the amendments which have been proposed it would seem that there is 
some recognition of the advisability of such an amendment, at least 
so far as it relates to food-stufis, feeds and fuel. 

Some difference of opinion has been expressed as to whether the 
resolution is not too broad in going on and extending to other neces- 
saries of life. The committee had before it a number of propositions 
which in effect would allow a city or town to deal in anything it saw 
fit. The committee thought it was advisable, at present at least, to go 
no further than there was some prospect of the Legislature acting, and 
therefore limited it to the necessaries of life. The main legislation at 
present goes, and perhaps for a good while to come probably will go, 
no further than the subjects of food and fuel. The necessity of similar 
legislation in the case of clothing and such.necessaries of life at 
present is a somewhat remote contingency. No such emergency has 
existed in those lines as has existed in the subjects of food and fuel. 
Therefore for that reason perhaps little harm would be done in cutting 
off the other necessaries of life. At the same time, I do not think any 
harm would be done by leaving them there. The Legislature never is 
disposed to take extremely radical action except in view of a clear 
emergency. The Legislature has had power for some years to take 
land to provide homes for citizens. That power was given by vote of 
the people, and it has stayed on the statute-books for these several 
years and no money has been appropriated to carry out that power. 
There is no more danger now than there was before the passage of that 
act that the Commonwealth would go into the real estate business. 
There is the power there; they could use it if an emergency arose. If 
the emergency was sufficiently great they probably would use it. 
And yet there has been no tendency on the part of the Legislature to 
go to the limit of the power provided for them by law. Similarly with 
regard to this power. The probability of hasty action by the Legis- 
lature, the probability of hasty action by cities or towns in this re- 
spect, the likelihood of the Commonwealth or of the cities and towns 
going rashly into the business of dealing with the necessities of life, is 
very small indeed. The little corner grocer, the dealer in the necessi- 
ties of life, exists in every Representative district, every Senatorial 
district and every ward of every city and town. The Legislature or a 
city or town could not take over that business without affecting a 
large number of its citizens, and no one ever can cry out so loud as the 
man who is hurt. So long.as your cities and towns and so long as 
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your State are governed by men elected by popular vote they are 
bound to pay close attention to the rights of persons who consider that 
their rights are being invaded. I do not think there is any danger of 
the Legislature or any city or town acting rashly in this respect. We 
already have had experience in the General Court with relation to 
State insurance. A proposition was put before the Legislature which in 
effect would have established an insurance monopoly, and with note- 
worthy esprit de corps the insurance agents of the State, although 
this affected only compensation insurance and not the broad general 
subject, rose in a body and fell upon the Legislature. For days 
and days they crowded the largest hearing-room in this State House, 
and voiced their opposition with noteworthy vigor. The result was 
that the measure died, and it may be assumed fairly that wherever 
a large number of people are involved, the chances of the Legislature 
taking such action as will put them out of business is very small in- 
deed. And the same thing applies to every city and town in this Com- 
monwealth. On the other hand, this power may be of considerable 
value. The present methods of distribution of food and fuel, to go no 
further than that, are entirely adequate for all ordinary situations. 
In conditions such as we now have they are exposed to two dangers. 
The first is-that by combinations and by manipulations such as the 
gentleman from Newton described yesterday in the case of the coal 
business, an unreasonable toll or profit may be taken upon the prod- 
uct in its transition from the producer to the consumer, and that is a 
thing that the Commonwealth can and should guard against as far as 
it may. In the second place, the facilities may not be adequate for 
providing a sufficient supply. That is more important to us than to 
almost any other section’ of the Commonwealth, because the greater 
part of our food comes from outside the Commonwealth. 

There has been one circumstance in the near past that threatened 
to shut us off from our food supply, —the threatened railroad strike. 
When that was upon our heads it seemed there was a perfect panic 
among the householders to secure an adequate supply of food, so that 
they should have sufficient to tide them over the emergency. If that 
strike had gone on we probably should have had to face a serious 
food shortage. Similarly in the present situation, when railroad 
facilities are overtaxed, we may at any time be brought face to face 
with a situation which will prevent us from obtaining our normal 
supply of food and reduce our stocks to the danger point. It is to 
meet’ situations like those that this act might be of great benefit. It 
could very well happen within the near future that the Legislature will 
be called upon to consider the advisability of the State establishing a 
reserve stock of food to protect the Commonwealth from starvation in 
case of an emergency of that sort. That is a proposition that every 
State has to face at some time or other, —the provision of a suitable 
supply of food. 

Mr. Montacue of Boston: I desire to ask the gentleman from 
Worcester why the very first language of this resolution was changed 
from the way it read yesterday to the way it reads to-day. 

Mr. Hoxsss: As I take it, by that he means the change in the 
amendment moved by Mr. Anderson of Brookline. 

Mr. Monracue: Yes. 
Mr. Hozsss: I think that perhaps the gentleman from Brookline is 



708 NECESSARIES OF LIFE. 

quite as able to answer that question as I am myself, and as the 
gentleman is sitting next to him I would suggest that he ascertain 
from him. I will answer the question later on if he does not obtain a 
satisfactory reply, and if I can. 

This situation, the existence of conditions actually here to-day, 
which may make it necessary for the Commonwealth to take radical 
steps to protect itself from the immediate danger of starvation, is ample 
warrant why there should be constitutional power for it to act, and 
I think is ample warrant for its being given power to act, and not 
merely when an emergency actually exists, because that merely is 
giving it power to lock the barn door after the horse is stolen. The 
power should exist not only in times of war and of general distress, 
but in times of peace as well, because it is then that your reserve 
stock can be laid in, and not when the emergency is upon you and 
prices are high and food is hard to get at any price. If you limit it 
to the case of actual emergencies you are compelling the Common- 
wealth to work under great restrictions. 

I think that those considerations afford the general basis of the rea- 
son why some action should be taken by this Convention. I do not 
think that the committee had any particular desire to eliminate a sys- 
tem of private profit; J do not think that the question of whether 
private dealing in the necessities of life is not after all a crime was 
particularly presented to our minds. But I do think that we'felt that 
power should be given to governmental agencies whereby they could 
act in case of emergency if there was prospect that their action might 
result in any good to the Commonwealth. Now, it might result in 
good in this way. Of course the Commonwealth is not well fitted, nor 
is any city or town, to engage in a mercantile business. Their entire 
organization is unsuited to that purpose. The only advantage which 
the State has over a private individual is due to its character as a 
sovereign State, to its ample powers to take by eminent domain, and 
to its credit, whereby it can purchase in larger quantities than the 
individual can and store in larger quantities than business considera- 
tions would warrant an individual in doing. In those respects it has 
a real advantage over an individual or over an ordinary combination 
of individuals, and might act with great benefit to its inhabitants and 
perhaps relieve the emergencies under which they are struggling at 
present. 

Mr. Cusick of Boston: I should like to ask the gentleman if there 
is anything in the resolution he is discussing that warrants any ques- 
tion or consideration of the conservation of food. 

Mr. Hozsss: I do not understand the purpose of that question. 
Mr. Cusick: The purpose of that question is that I note the gentle- 

man’s argument, going back to antiquity, was based on the fact that 
food producis were becoming so scarce that it was necessary that the 
State should in some way enter into control of such products. Now 
I am asking him whether or not in the resolution which he has dis- 
cussed there is a single word relating to the conservation of food or 
food products. 

Mr. Hoszs: The resolution I am reading, the original resolution? 
Mr. Cusicx: Well, either of them. 
Mr. Hozsss: “The General Court may authorize the Common- 

wealth to take by purchase or otherwise food-stufis, fuel, ide, and 
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other necessaries of life.’ That authorizes it to take. The provision 
that the General Court may authorize the establishment of elevators, 
warehouses, canneries, slaughter-houses and other like means of pro- 
ducing, selling, distributing the necessaries of life, certainly contem- 
plates methods of storing, conserving and preserving food products. I 
do not see any other interpretation that can be placed upon those 
words. 

Mr. Cusick: The resolution contemplates the treatment of food 
products after the food products have been produced. Is there any- 
thing at all in the resolution which would enable us to increase the 
production of fobd products? That is what I consider the greatest 
conservation of food or food products. 

Mr. Hogsss: The committee were more concerned with the mercan- 
tile aspect of the question than with the agricultural aspect. No. 321, 
defining private property title to natural resources, was reported by 
our committee, and states that the conservation, development and use 
of agricultural, mineral, forest and water resources of the Common- 
wealth is a matter of public interest, and, therefore, that the General 
Court may authorize the taking by purchase or otherwise, and may 
enact such legislation as may be necessary or expedient for securing 
and promoting the proper conservation, development and use thereof. 

Mr. Cusick: The gentleman says that the committee was most con- 
cerned about the mercantile aspect of this matter. Do I understand 
by that that the resolution simply contemplates the fixing of prices 
to the consumer at the expense of the general taxpayer? 

Mr. Hoxsss: I do not quite understand now the purposes of this 
interrogatory, nor am I entirely certain that I can answer that ques- 
tion. I use the word “mercantile.” Ido not understand that the sub- 
ject of price fixing is explicitly treated in this resolution. There are a 
number of things-that the committee could have included in this reso- 
lution. The committee endeavored to make it as simple as possible. 
The gentleman understands, I think, with regard to all the staple 
necessaries of life, that they are produced outside the Commonwealth, 
and that the effect that the Commonwealth can make upon their 
prices is very small indeed. How can the Commonwealth regulate the 
price of wheat? How can the Commonwealth regulate the price of 
meat?) Not one-tenth of what the Commonwealth uses comes from 
inside of the Commonwealth. Certainly it cannot regulate the price. 
I do not think that the subject of price fixing is a matter that concerns 
this body so much as it does Congress. Congress has made some en- 
deavor to deal with that subject in the act from which I quoted. The 
act provides for the conservation of food products and fuel. Now, Mr. 
President, this amendment I think contains a germ of good. Some 
claim that it does not go far enough. Others claim it goes too far. 
As between the two the Convention must be the final judge. 

I want to refer briefly to some of the amendments that have been 
offered to this measure. 

The first amendment, offered by the gentleman from Boston ee 
Balch) and printed in the calendar, attempts to interject the words “ 
time of war or general distress,’ and fixes a time limit for the sustuse 
of authority. I must respectfully voice my opposition to the placing 

- of a narrow time limit or to a narrow restriction of the power given. 
As I have said the time for using this power cannot properly be con- 



710 NECESSARIES OF LIFE. 

fined to the actual emergency. If the Commonwealth goes into this 
business in any considerable degree, it must find itself frequently with 
a supply on its hands which at the end of the emergency, if it has got 
to go out of business at that time, it will have to dispose of at a 
considerable loss. That it seems to me is an unfair and unnecessary 
handicap to place upon ethe Commonwealth, which already is suffi- 
ciently handicapped in the matter of engaging in what is essentially a 
private business. 

As to the amendment offered by the gentleman from Lexington, 
that has reference to whether this should extend to other necessaries 
of life besides food and fuel, and ‘as to that I do not think it would do 
any harm if put in, because as yet there has been no such emergency 
in matters of clothing, which I take it is the other main necessary of 
life, as would seem to call for legislation. At the same time, it is only 
fair to state that as far as woolen clothing goes a number of our manu- 
facturers have had to go to England and make terms with the govern- 
ment of England in order to get enough wool to keep the factories 
running, and the situation of an emergency in clothes is not perhaps so 
remote as we might consider. 

As to the amendment offered by the gentleman from Arlington, I 
think that is taken care of by the redraft moved by the gentleman 
from Brookline. The amendment moved by the gentleman from 
Boston, Mr. Bigney, is one of not much consequence. I do not think 
that the amendment would do any harm if inserted, nor do I think 
that it adds anything appreciably to the proposition. 

The amendment moved by the gentleman from Quincy goes so much 
beyond anything that the committee had any idea of, and is so entirely 
outside the scope of what we had conceived, that it seems to me that 
it is going a little further than the committee desired. It is a pretty 
broad proposition to authorize the General Court to go into any 
business that it sees fit. As for those who claim that the resolution is 
altogether too broad, this amendment without further argument will be 
very much too broad. 

As to the amendment. moved by the gentleman from Haverhill, . 
I presume this proceeds upon the assumption that spirits or intoxicat- 
ing liquors are either foods or necessaries. That aspect of the situation 
had not struck the committee. I do not think that the committee had 
any desire to authorize the Commonwealth, or the cities and towns 
thereof, to go into the liquor business. I cannot regard the amend- 
ment as at all necessary. I think that it will do no serious harm to 
the Commonwealth if inserted. 

Mr. Grorce of Haverhill: I should like to ask who 3s going to de- 
cide what the necessaries are. I remember very well when I was some- 
what younger than I am now attending school up in the upper part of 
Rockingham County, New Hampshire. We had a very good citizen, 
one whose lungs were so affected the doctor said he could not live for 
a great length of time. He was a farmer. From the time when he 
was twenty-five years of age until he was eighty-two he drank a glass 
of rye whiskey at ten o’clock every forenoon and at three o’clock every 
afternoon, and by being moderately occupied on his farm he lived 
to be eighty-two years old. In that case he thought, and the physi- 
cians thought, it was a necessity. Now, I should like to ask the gentle- 
man from Worcester who is going to decide what the necessities are. 
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Mr. Hoszs: I cannot decide that question. I do not regard intoxi- 
cating liquor as a necessity myself. 

As to the amendment moved by the gentleman from Brookline, I 
think that has been sufficiently explained by him. 

’ As to the amendment moved by the gentleman from Boston in the 
first division, if the words — 

Mr. Montague of Boston: I do not understand that the gentleman 
from Brookline in speaking of his amendment explained the change of 
the very first word. I should be very glad to have the gentleman 
from Worcester explain. 

Mr. Hosss: May I ask what word he means? ‘The original draft 
reads that the “General Court” may authorize the Commonwealth, 
,and the other reads that the “Commonwealth” may by statute duly 
enacted authorize. Is that what he has reference to? I presume that 
the gentleman from Brookline had an idea that perhaps the initiative 
and referendum might be adopted by this body, and therefore the 
restriction of the power to the General Court was not advisable. I am 
not sure that the language used in the original draft would have that 
effect. 

Mr. Montague: I understood the gentleman from Brookline to say 
that his amendment was a committee amendment, and therefore I 
asked the question. 

Mr. Hosss: I did not so understand the gentleman from Brookline. 
I think that the gentleman from Brookline may have consulted with 
the committee informally as to some changes made. The number of 
changes made is very small indeed, and I do not consider that any of 
them touch the substance of the matter. 
Now as to the amendment offered by the gentleman from Boston, 

Mr. Edwin U. Curtis. As I take it, the provision that sales be made 
at cost has been stricken out, and also the last clause. If I followed 
correctly the amendments of the gentleman from Boston who has just 
been interrogating me I think that was the effect of the amendments, 
—to strike out the words “at cost,” and to strike out the last clause. 

Mr. Epwin U. Curtis of Boston: I should like to correct the 
gentleman. It would strike out in the fourth line from the last: “If 
a public exigency arises.” 

Mr. Hoszss: The words: “when and so far as in its judgment a 
public exigency exists therefor”; is that what is stricken out? 

Mr. Epwin U. Curtis: “If a public exigency arises.’”’ In answer 
to the gentleman, the words stricken out were as follows: “If a public 
exigency arises.”’ 

Mr. Hoses: The objection I have to the amendment is of an entirely 
different nature. I did intend to object to the presence of the words: 
“at cost,’ because that would impose a sensible handicap on the 
Commonwealth in getting rid of stocks that it had acquired in con- 
templation of an emergency, and the market price of which had suddenly 
fallen, so that they could not be sold at all. The objection that I have 
to the amendment is that it makes the Commonwealth the sole possible 
agency in the matter of purchase. While that might be desirable, 
it seems to me the Commonwealth should have a free hand to au- 
thorize the city or town to make purchases for itself if it sees fit. It 
seems to me that it is unnecessary to have all these transactions pass. 
through the State. 
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Mr. Burier of Brockton: As a member of the committee on Public ° 
Affairs, and as a member who is interested in this measure, I should 
like to say a few words to you. I want to confine my remarks to the 
words “slaughter-houses and canneries,’ and I want to try to prove to 
you that they will be of advantage to our municipalities, and that 
they will encourage and increase the production of food. In the first 
place, I want.to take my own city for an example. In my own city 
we raise every year at our own city farm between 800 and 1,000 hogs. 
Those are sold in the open market. ‘If the city of Brockton had the 
right to establish a slaughter-house those hogs could be killed and 
sold to the inhabitants, which would be of advantage to them. ‘This 
year the alderman from one of the wards of our city introduced a bill 
asking that the city hogs be killed, sold and distributed among the 
people of Brockton. Our city solicitor ruled that it would be uncon- 
stitutional. This resolution will give us a constitutional right. Now 
as far as the canneries are concerned. In the city of Brockton to-day 
the Plymouth County Farm Bureau is operating a little cannery for 
domestic purposes, and it is crowded with work. There is more 
canned goods being put up there than ever before. I hope to see a 
slaughter-house at our city farm, and a cannery under the same roof, 
so that the people in that section will be encouraged to raise their 
stock, so that. it can be canned at a small cost, and in that way I 
believe it will encourage the production of food products. I believe 
in this resolution, for the reason that our esteemed ex-Governor (Mr. 
Brackett) in this division was so earnest when he brought the measure 
before the attention of the committee. He assured the committee that 
there was a demand for something in this line, and I hope you, gentle- 
men of this committee, will give it the fullest thought and not put on 
amendments enough so that it will work to the -disadvantage of the 
people. As far as the milk products are concerned, I believe that that 
is one great problem, and I think in a few years you will see the milk 
products of Massachusetts controlled by one concern. If that ever 
should come, I believe the municipality should have the right either to 
take over that plant or establish one in competition to it. I think that 
this year has proved to the people of this Commonwealth that the 
advice of our President, Mr. Wilson, has been fully carried out, for at 
no time in the history of this State has there been so much product, — 
so many vegetables, so many farm gardens, so many fruit gardens and 
so many spare acres planted, — as there have been this year,-and I 
assure you that one thing that we must consider is the production of 
food. I was in hopes that the land resolution would precede this one, 
but when it does come I am going to try to explain to you that Massa- | 
chusetts should be one of the producing States rather than a State that 
produces only. sixteen per cent of what we to-day use. 

Mr. Batcu of Boston: I rise to speak to the amendment offered by 
me and printed on the first page of the calendar for the day. The 
prime purpose of this amendment of course is to raise, in as plain and 
simple a way as possible, and as little complicated with secondary 
questions, the question whether this amendment, if adopted at all, 
should be for general use or limited to emergency use. At the same 
time, in drafting this amendment I endeavored to cover another minor 
point which had been raised originally by Mr. Parker of Lancaster 
with regard to the possible interpretation of the committee’s resolution 
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as extending the power to take under the police power. I notice from 
the other amendments printed that there seems to be something ap- 
proaching unanimity in favor of meeting the doubts raised by the 
gentleman from Lancaster, for there was Mr. Curtis’s amendment and 
an amendment which I think was offered by Mr. Pillsbury, and 
several others, — I believe one offered by Mr. Brackett, — to cover 
this same point in varying form. I do not need to say that it is abso- 
lutely immaterial to me which amendment, or in what form, is finally 
adopted to cover that point. I do think that the mere fact that an 
ex-Attorney General of this Commonwealth and an ex-Governor of 
this Commonwealth have felt or suggested the doubt, is enough in 
itself to show that the doubt does exist, and every one has admitted 
that if a doubt exists it should be removed. Therefore it appears to 
me that it does not need argument that the point should be covered 
by the adoption of some amendment on it. As to the form of my own 
amendment on it, it is long, but perfectly unmistakable. That is the 
only merit J claim for it. 

Now, Mr. Chairman, I come to the prime purpose of my amend- 
ment, namely, the raising of the question whether this great power 
we propose to confer should be for general use or limited to emer- 
gencies. And before taking up that broad question let us first think 
of one or two points of procedure. Assume for the moment, for the 
purpose of argument, that the Convention, backed up by vote of the 
people, should conclude that this was to be merely an emergency 
measure. Just how would it work out? Who is to decide about the 
emergency? I say the Legislature. It is perfectly true that such a 

_ power easily could be abused. My amendment uses the words “in 
time of general distress.”” What is a time of general distress? Mr. 
Harriman in his very eloquent speech yesterday would have us believe 
that all times are times of general distress. I do not traverse his state- 
ment at this moment, though I hope to deal with it a little later. I 
admit it would be open to the Legislature to find that each and every 
year was a time of general distress. ‘They could do so. But, Mr. 
Chairman, I have put in a proviso for the express purpose of making 
it sure that that question will be reconsidered each year that the 
Legislature sits. I am perfectly ready for my part to trust a Legis- 
lature with the decision as to when an emergency exists, if it can be 
induced to consider it at all. I am not ready to trust that, if a system 
were once put in operation, mere inertia, mere pressure of other busi- 
ness, would not prevent its being reconsidered, so that the thing simply 
would drag along and go on and on, because it was nobody’s business 
in particular to stop it, and because the Legislature each year simply 
lost sight of it in the pressure of other business. That is the purpose 
of that clause in the amendment which I have offered, calling on the 
General Court to reconsider the question each year. 

Mr. Harriman of New Bedford: I should like to ask the gentleman 
speaking, if, for instance, an ice plant should be established in the city 
of New Bedford, he would think that it ever would be established if 
it depended upon the Legislature to say whether, after it had been 
established, it would continue for more than one year. 

Mr. Batcu: May I deal with that a little bit later and a little bit 
indirectly, instead of trying to answer it specifically? 

It has been suggested to me that this provision from year to year 
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assumes annual sessions of the Legislature. That undoubtedly is so. 
It also has been suggested with considerable force that one year is too 
short a period anyway, because of the difficulty of starting and stop- 
ping a great enterprise like this. For that reason, sir, I should like to 
amend my own amendment by correcting it, by making it read: 
“Such authorization shall be for not more than two years at a time, 
but may be repeated from time to time.” I am obliged to confess 
that I am so ignorant of parliamentary procedure that I do not know 
how that should be drawn, whether I ought to offer in writing an 
amendment to my own amendment to do that, or whether unanimous 
consent can be given me now to do it. May I inquire of you, Mr. 
President, whether I may amend my own amendment on the spot by 
unanimous consent in that merely perfecting detail? 

The Prestpent: As the Chair understands the question of the 
member, there is no objection to his offering any amendment and it 
will be entertained providing objection is not made by any member of 
the Convention. 

No objection was made to the change in the amendment. 

Mr. Batcu: The amendment was intended to meet the objection 
that one year was too short a time for starting and stopping so great 
a piece of machinery, also to meet the objection that the one year 
period provided by me assumed annual sessions of the Legislature, 
while we might have biennial sessions. Therefore I wish to make the 
following change. I wish to have it read that “Such authorization 
shall be for not more than two years at a time, but may be repeated 
from time to time,” ete. 

I wish to touch one more point while we are on the matter 
of procedure. In case the Convention shall think that the meas- 
ure should be an emergency measure the question remains who shall 
judge whether or not the emergency conditions exist. A question was 
made about that. It was suggested that there would have to be 
endless litigation before the Legislature could act effectively, even 
though the intention was to make the Legislature the judge. I have 
attempted to dispose of that difficulty by explicitly making the Legis- 
lature the sole judge in such a way that there could be no doubt 
whatever. I am perfectly willing to do that. I believe the Legis- 
lature should be the sole judge. It has been suggested in reply to that, 
that the Federal Constitution may raise legal questions, and that 
therefore my attempt to avoid litigation is worthless; but, Mr. Chair- 
man, if that is so, absolutely nothing can be done about it anyway 
by anything we do. No action that this Convention of the people of 
Massachusetts takes can alter by one jot the right of any parties under 
the Federal Constitution. Therefore it is idle to talk about possibilities 
of litigation and delay founded on the Federal Constitution. Let us 
do what we can to-remove the possibilities of such litigation under the 
Massachusetts Constitution. I believe that my amendment, like some 

_ of the others that have been offered, meets that point fully and fairly. 
Mr. Chairman, this brings me to the merits. 
Mr. Boucusr of New Bedford: The gentleman says in his amend- 

ment here that the General Court shall be the sole judge of the con- 
ditions. Let us assume that the Legislature is not in session; who 
would be the judge then? 
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Mr. Batcu:, I understand that the thing would go on automatically 
until there was a Legislature in session. I know of no one else who. 
would be the judge, and I presume it would run on until somebody 
stopped it. That is the usual method. 

Now, Mr. Chairman, in the very few minutes that remain I shall 
offer a few thoughts, and only a few, on the very large question raised 
by the whole subject-matter here. We already have had a very wide- 
ranging debate, and in parts a very deep-searching debate. Of course 
we all understand the situation here. We all know that on the one 
hand in time of famine, in time of war, in time of pestilence or plague, 
in time perhaps of great general strikes, in time of failure of harvest, 
a power like this residing somewhere is an emergency power. We 
also know, gentlemen, that this measure opens the door wide, — not 
only opens it wide but invites an entrance through it, — to enter the 
realm of the most complete State socialism on the German model. 
Some of us frankly and in the most manly way came before this. 
Convention and stated that that was just what they wanted; others 
of us do not want it. I am one of those who are not afraid of the 
name socialism. It is not a bugaboo to me. It was most truly said, 
by Mr. Powers I think, that all States are now socialistic to a certain 
extent; it has become a question of degree only. But, sir, you have 
nowhere in the world, so far as I am aware, so complete and thorough- 
going a system of absolute paternalism and absolute State bureau- 
cratic socialism as you would get if this amendment and the invitation 
therein contained were both adopted and accepted. 

I wonder just how many of us have thought of the way this really 
would work out in practice. It has been pointed out that, to a con- 
siderable extent, it means the annihilation of the smaller dealer, the 
small middleman. I for one shall not shed too many tears over the 
small dealer, the small middleman. We are not hesitating to conscript 
the lives of our young men and the fortunes of our wealthy men. I 
am ready to conscript the livelihoods of our small middlemen. But 
there is a class of men who will be more affected by this and of whom 
very little has been said, and that is the small producers. How many 
of us realize that after this thing has been in operation a little while 
the small producer, the man who keeps hens and sells eggs, the man 
who raises a few cabbages, will have just one pérson he can sell to, and 
nobody else? That is the public market that has been set up; _ be- 
cause, with the other middlemen, the other dealers, the other pur- 
chasers wiped out, he will sell to the State or he will sell to nobody, 
and he will sell to the State at precisely what price the State sees fit 
to offer him. If the city of Boston should go into the market business. 
and wipe out the other marketmen and dealers, and the Arlington 
produce gardeners should bring their product to town to sell to the city 
at such prices as the city chose to offer them, and none other, I wonder 
what the city authorities of Boston, looking solely to the Boston vote to 
elect them, would be willing to pay to the Arlington market-gardeners 
for their products. J do not think that they would pay them much! 

Mr. Brown of Brockton: Does the gentleman assume that so wise a 
power as a municipality or a State would not know that from the 
economic standpoint, the producer must be rewarded, otherwise he 
would not produce? Would it be economically sound for the city of 
Boston to press that producer to a point where he lost money? 
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Mr. Batcu: It would not. I will answer the gentleman, sir, that it 
would. be economically unsound, but that I utterly lack faith in the 
wisdom of the city of Boston or any other portion of the Common- 
wealth to act promptly and fully up to the theoretical, economically 
sound doctrine. They have not done it in the past, and I see no rea- 
son to think that they will do it in the future until they have learned 
by hard experience, and that will take a generation perhaps. 

Mr. Anprerson of Brookline: I have called a meeting of the com- 
mittee to be held at 9.30 o’clock on Wednesday morning next. The 
hour set for voting on this is 3.30 in the afternoon, I respectfully ask 
that the members will give publicity to that fact, as there are very 
few members present; and that the clerk will ask the members of the 
committee also to be present. If there are any other amendments or 
any written communications, — we could not of course open it for a 
public hearing, — which are desired to be presented, the committee at 
that time would like them. I hope such amendments and communica- 
tions may be in the hands of Mr. Hobbs, clerk of the committee, or of 
myself, seasonably. We shall endeavor then to have the mind of the 
committee, or at any rate of as many as we can get together, so that 

we can state to the Convention on Wednesday, before the close of the 
debate, what the matured judgment of the committee is, — instead of 
leaving it to the somewhat unsatisfactory method of the chairman’s 
guessing. 

The debate was continued Wednesday, September 26. 

Mr. Anprerson of Brookline: It may facilitate the discussion of the 
day if I take this opportunity to say to the Convention that we had a 
meeting of the committee this morning, at any rate, six or seven of 
them, perhaps not technically a quorum, to consider the matters raised 
by the various proposals of amendment and any possible change in 
our own views; that the result of that meeting was that in lieu of the 
amendment moved by me, on page 3, the committee, — meaning by 
“committee” the meeting to which I have referred, — will ask to 
substitute the following. If the Convention will give attention I will 
read and explain the changes. I have had typewritten a considerable 
number of them, and will get as many more as I can, so that mem- 
bers who desire to give critical attention will have the best possible 
available facilities therefor. 

The proposed substitute amendment reads the same as my amend- 
ment on page 3 down to the word “therein.” 

The Commonwealth may by statute duly enacted authorize the taking by purchase 
or otherwise of food-stuffs, feeds, fuel, ice and other necessaries of life, paying reason- 
able compensation therefor, and the sale of the same to the inhabitants thereof and 
to any county, city, town or other municipal corporation therein. 

I said it read just the same. In reading that over I was of the 
opinion that after “thereof,” ‘or’ should be changed to “and.” 
There is no other change. Then there follows after the semicolon an 
insertion made in deference to the amendment suggested by Mr. 
Quincy of Boston, and printed on page 2 of the calendar of to-day, 
and also embodying some of the ideas contained in the amendment 
moved by Mr. Williams of Brookline and printed on page 3 of the 
calendar. Insert after “therein” the following: 

The Governor, with the approval of the Council, if he deems that a public exigency 
exists, may, until otherwise provided by law, exercise the powers hereby granted. 
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That is, as the Convention will observe, a pure emergency power, to 
be exercised by the Governor and Council only until it is provided 
otherwise by law. Then starts a new sentence: 

The Commonwealth may by statute duly enacted authorize municipalities to 
buy and to sell to their inhabitants the necessaries of life and to harvest and to manu- 
facture ice; 

No change in substance. 

and may also in like manner authorize the establishment, maintenance and operation 
by the Commonwealth and by cities and towns of markets, docks, fuel and coal yards, 
elevators, warehouses, canneries, slaughter-houses and other like means for — 

Substitute for “producing,” etc., the words 

collecting, converting, selling and distributing the necessaries of life. 

In deference to the suggestions made in part in debate last week, 
and also in response to a suggestion which came to me at the week-end 
from the chairman of the committee on Form and Phraseology, the 
delegate from Beverly (Mr. Loring), the committee has decided to 
substitute for the word “producing,” which seemed to some members 
of the Convention too broad and perhaps carrying us too far into 
what sometimes is called State socialism, the words “collecting and 
converting;”’ so that, for instance, there could be no doubt of the 
Legislature having power to provide a milk distribution station in 
Boston, at which station it would be entitled possibly to make the 
excess milk into butter and cheese, and otherwise dispose of it; also 
to provide for the ordinary processes in canneries, and the manu- 
facturing which is incident to a slaughter-house, but eliminating from 
the contemplation of this resolution general production and manu- 
facturing. The rest of the change, the Convention will observe, is 
necessary to provide that legislation duly enacted, whether it comes by 
the J. and R. or comes by the Legislature, shall be competent to 
exercise these powers. 

I think I have stated now the view of the committee. I might 
properly add that I understand that the amendment which we have 
put in covers the desires of Mr. Quincy, for he was good enough to 
come before the committee, and will eliminate to that extent, so far as 
he is concerned, the discussion of his amendment. 

Mr. Newton of Everett: Will the gentleman kindly read now the 
amendment as a whole, as he submits it for his committee? 

Mr. AnpEeRson: There are half a dozen more copies here; any 
member who wants to follow the matter critically may have those 
copies, and we will have as many more as possible and as soon as 
possible. 

Now, Mr. President, I comply with the request of the delegate. 

The Commonwealth may by statute duly enacted authorize the taking by pur- 
chase or otherwise of food-stufts, feeds, — 

“Feeds” was inserted in deference to a suggestion which came 
to us. 

fuel, ice and other necessaries of life, paying reasonable compensation therefor — 

Inserted in deference to the amendment proposed by the delegate 
from Arlington (Mr. Brackett). : 

and the sale of the same to the inhabitants thereof and 
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Instead of “or” — 

to any county, city, town or other municipal corporation therein; the Governor, with 
the approval of the Council, if he deems that a public exigency exists, may, until other- 
wise provided by law, exercise the powers hereby granted. The Commonwealth may, 
by statute duly enacted, authorize municipalities to buy and to sell to their inhabitants 
the necessaries of life and to harvest and to manufacture ice; and may also in like 
manner authorize the establishment, maintenance and operation by the Common- 
wealth and by cities and towns of markets, docks, fuel and coal yards, elevators, 
warehouses, canneries, slaughter-houses, and other like means for collecting, convert- 
ing, selling and distributing the necessaries of life. 

Mr. Boucurer of New Bedford: May I ask the gentleman a ques- 
tion? J see here it says: “authorize municipalities to buy and to sell 
to their inhabitants.”’ Should you also say “at cost, — to buy and to 
sell to their inhabitants at cost?” 

Mr. AnpEerson: IJ do not think I get the question. 
Mr. Boucunr: It says: “The Commonwealth may by statute 

duly enacted authorize municipalities to buy and to sell to their 
inhabitants.”” Would it be right if you include there “at cost” in 
that amendment? 

Mr. Anprrson: We had some discussion of that the other day, 
and J think that the judgment of the committee was that a limita- 
tion of that kind in a,constitutional grant was unwise. It hardly is 
to be contemplated that the Legislature would put itself or its mu- 
nicipalities into business for the purpose of making any exorbitant 
profit, and it also is not to be contemplated that if the Common- 
wealth, either by itself or by a subdivision thereof, goes into business 
for an emergency, it may not be constrained as a business matter 
at some time to sell at less than cost. It seemed therefore to those of 
us who studied it critically that it was not desirable in the Constitu- 
tion to say anything about cost. 

Mr. Anderson withdrew the pending amendment previously moved by him and 
offered a new draft cited at the beginning of the chapter. 

Mr. Pillsbury withdrew the pending amendment previously moved by him and 
offered a new draft cited at the beginning of the chapter. He also moved certain 
amendments of the amendments offered by Messrs. Anderson of Brookline and 
Edwin U. Curtis of Boston, also cited at the beginning of the chapter. 

Mr. Prtuspury of Wellesley: I sincerely hope that the Convention 
will not be betrayed into the adoption of the resolution submitted by 
the committee, or anything like it. It is undoubtedly the broadest, 
most radical, most far-reaching scheme of State socialism which has 
ever been submitted to any body possessing public powers in this 
Commonwealth, and if adopted it will go far toward committing the 
State to trade in all the necessaries of life. There is nothing in the 
existing emergency, or in any emergency which is in sight or likely to 
be, to call for or justify so radical a scheme as this. 

At the same time I recognize, though with great regret, that under 
the somewhat hysterical conditions which unfortunately accompany 
the sessions of this Convention, something of this kind is likely to be 
adopted. The problem is to keep it within reasonable limits, so that 
we may not do more harm than good. In other words, it should be 
kept within the limits of an emergency measure and not be made 
a permanent committal of the State to trade in the necessaries of life. 
That is the distinction to which I call attention, and the distinction 
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which I have marked and effected in the amendments which I have 
offered. 

There are two fundamental and radical, and to my mind conclusive, 
objections to the committee’s resolution in its present form. One is 
that it extends to all the necessaries of life. There is no occasion and 
no justification for going that length. If we confine ourselves to food 
and food-stufis, and feeds which I have now inserted in my amend- 
ment in deference to the same reasons that led the committee to 
insert it in theirs, and fuel, in connection with ice, which belongs here 
only because under certain conditions it is a necessary preservative of 
food, we shall go as far as the State can possibly hope to go with any 
advantage to the public. The other fundamental objection to the 
committee’s resolution in its present form, which also I have elimi- 
nated from my amendment, is that by providing for the establishment 
of plants for this business, not only by the Commonwealth but by 
cities and towns, we have gone far to permanently commit the State 
to trade in, and practically the production of, all the necessaries of 
life. That is entirely unnecessary to the measure as an emergency 
measure, for the reason brought out in my amendment, that if the 
emergency arises and it becomes necessary to exercise the power, or 
any part of it, the Commonwealth can take the use of any buildings, 
structures, machinery or premises which are necessary to the effective 
exercise of the power, and so does not need to establish and per- 
manently maintain them at the public cost. 

The difference between those two things, Mr. President, is most 
important. If you go the length of the committee’s resolution you 
have permanently committed the State and the cities and towns to 
trade in all the necessaries of life. For any emergency purpose that is 
entirely unnecessary, as we can equip ourselves for the emergency 
without going to that length, and then when the emergency is over we 
are free of the equipment. 

I wish to call to the attention of the Convention what I believe to 
be the only advantage to be secured by this scheme in any form 
whatever, either as an emergency measure or a permanent engagement 

in trade in the necessaries of life, or first, to what cannot be secured 
by it. If any member of this Convention expects that any reduction 
of prices, of food or fuel or any other article in which the State under- 
takes to'deal is to be secured by engaging the State in trade in that 
article, he is bound to be disappointed. There is no such thing for the 
public in this scheme. The State in trade is a demonstrated failure, 
always has been, undoubtedly always will be. There is not a member 
of this Convention but knows as well as I do that the government, 
State or Federal, cannot carry out the business part of its own legiti- 
mate governmental functions except at the wildest waste and extrava- 
gance. It is hardly too much to say, as somebody said here the other 
day, that the government pays 100 per cent more than anybody else 
for anything it has occasion to use. It pays the highest prices for 
labor, it pays the highest prices for materials, and always uses both 
to the least advantage. It cannot need demonstration that nothing is 
to be saved in prices by engaging the State in trade. It will operate to 
enhance prices, and whatever we get through the intervention of the 
State we shall get at an enhanced price. Every consumer will have 
to pay the enhanced price for every pound of product, whatever it is, 
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or if he does not the taxpayer will have to pay it, for it will fall to 
him unless it is put upon the product, and if put upon the product it 
will fall upon the consumer. 

There is just one thing which in my opinion we may hope from an 
emergency measure of this character, — one thing and no more. It is 
possible to conceive that in some emergency, — though I do not 
anticipate any such thing, —it is possible to conceive that in some 
emergency, by the intervention of the State’s power of eminent 
domain, we may be able to get food or fuel at some price which other- 
wise we could not get at all. It will be at an enhanced price, but 
rather than not have it we should submit to the enhanced price. 
There is that possible measure of public benefit in this scheme, and 
no more. The truth of that proposition is demonstrated by all the 
experience of the exercise of governmental functions in business enter- 
prises. On the other hand, the adoption of the comprehensive scheme 
submitted by the committee will instantly cast a shadow and a 
hazard over all private trade in the necessaries of life, and that addi- 
tional hazard will have to be paid for, whether the State does or does 
not engage in business. It will have to be paid for from the time 
when we have advertised that the State is liable to go into this busi- 
ness, and every pound of the product which we buy from the private 
dealers we shall buy at an enhanced price in view of the fact that we 
have made that proclamation. 

Furthermore, if the State does avail of this power which the com- 
mittee’s resolution proposes to confer, and goes into the business of 
producing and collecting and converting or supplying the necessaries 
of life, the inevitable tendency will be to force private enterprise out of 
the business, and to force the State into it, until the State becomes the 
only dealer; for private enterprise, as every man in this Convention 
knows, cannot compete with the government, having the ‘public 
treasury and the power of taxation behind it. 

I shall not enlarge upon these propositions, Mr. Preddentd They 
are fundamental and need no further demonstration than our own 
observation already affords. 
Now let me say a word in explanation of my amendments. I have 

proposed a substitute for the committee’s resolution, which keeps all 
features of it that are desirable or permissible in my view of the 
matter, — and which differs, I will say by way of explanation, from 
the committee’s resolution only in two important particulars. I have 
incorporated everything else. One difference is that instead of extend- 
ing to all necessaries of life it is confined to food or food-stuffs, feeds, 
fuel and ice. The other is that it eliminates the plant-establishing 
feature of the last clause of the committee’s resolution, which is by far 
the most pernicious feature, because if that power is conferred and is 
exercised, the State and cities and towns are permanently committed 
to trade in the necessaries of life. The power, for all reasons, should 
be kept to an emergency power, and exercised, if at all, only as an 
emergency power. 

I need say nothing more in explanation of the amendment which I 
have proposed to the amendment offered by the gentleman from 
Boston at my left (Mr. Edwin U. Curtis), except that I have elimi- 
nated from it the plant-purchasing feature which is incorporated in his 
amendment, and substituted for it a power in the State to take the 
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use of, and occupy, any building, machinery or structure which may be 
necessary to the effective exercise of the emergency power of the State 
to deal in these articles so long as the emergency exists. 

Now, Mr. President, if I need to say anything further by way of 
explanation I shall be glad to do so. 

Mr. Haut of North Adams: I should like to ask Mr. Pillsbury two 
questions. First, if he thinks we are through with emergencies that 
are likely, —I do not say may, — that are likely to arise. If this 
war continues as long as it already has been going on there are more 
emergencies ahead of us than food and fuel and ice. When he has 
answered that question I shall ask him another. 

Mr. Pituspury: I do not think that emergencies are necessarily 
limited to war conditions. So far from that, I think that we are in 
greater danger now, and perhaps permanently, from the operations of 
what is euphemistically called organized labor than we are from any 
scarcity of food or fuel or any other necessaries of life occasioned by 
the war. It is only a year ago that the strike of the railroad train- 
men threatened to paralyze the whole transportation system of the 
country, which meant possible starvation, and that danger is per- 
manent until we find the means of curing it. I trust that my vision 
extends as far into the future as that of my friend who put the ques- 
tion, but let us not commit Massachusetts to State socialism, until’ 
we know that there is occasion for it. 

Mr. Hatt: Mr. Pillsbury’s answer leads me to say that there are 
other necessities of life than food and ice. Fifty years’ experience in 
the public schools has led: me to feel, — has led me to know, I will 
change that word, — that there are many children in this Common- 
wealth, who are obliged to attend school every day, properly clothed 
and with shoes to wear, and if that is not an emergency in civilized. 
life, what is? So let me ask Mr. Pillsbury this question: Is it not pos- 
sible, if this war continues year after year, that the emergency of 
clothing and shoes may arise? If so, I will trust the Legislature, be- 
cause the Legislature represents the people. When an emergency 
comes I believe in giving the Legislature the power to meet it, just 
as they have met the other questions. That is all. [Applause.] 

Mr. Cxiapr of Lexington: As a member of the committee on Public 
Affairs I may seek an opportunity, before the debate closes, to add a 
few words to the somewhat extended remarks that I made on the sub- 
ject the other day. I rise now merely for the sake of asking a question 
of the delegate from Wellesley (Mr. Pillsbury). He must know from 
what I said the other day in debate that I am very much in sympathy 
with the views which he has expressed. AI] I ask him now is whether 
the only difference, in substance, between his amendment and that 
offered by the gentleman on his left, the delegate from Boston (Mr. 
Edwin’ U. Curtis), lies in the fact that Mr. Pillsbury’s amendment 
omits the plant feature of the other amendment? Is that the only 
difference there is? 

Mr. Pituspury: That is the only change effected by my proposed 
amendment in the resolution offered by my friend from Boston on the 
left. I have proposed to strike out from his amendment the plant- 
establishing feature, and to substitute for it the right to take the tempo- 
rary use, as I have done also in the resolution proposed by the committee. 

Mr. Anprrson of Brookline: I shall be glad to have the opinion of 
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the delegate from Wellesley as to whether there is the slightest need 
of providing any constitutional power on the part of the Common- 
wealth to take any plant for any public use. If the powers herein, 
whether limited to emergency or made general, are made for public 
uses, does it not necessarily follow that the Commonwealth may take 
either the fee or the use of any plant? If I am right in that point does 
it not follow that it is unnecessary to lumber up the Constitution 
either with the language of the amendment of the gentleman from 
Boston or with his proposed substitute? I am quite in accord with the 
view that as an emergency matter the power to take either the use or 
the fee of a plant ought to accrue, but I do not see any necessity of 
putting it into the Constitution. 

Mr. Pitusspury: I am indebted to my friend for putting the ques- 
tion, because it affords me an opportunity to say what I might and 
perhaps should have said when I was up before. It is’ not neces- 
sary, in my opinion, to make any change in the Constitution in order to 
confer upon,the Legislature this power to take the use of plants or 
machinery. I have put that into my amendment only in order that it 
may not lose any votes from a doubt whether that can be done. I 
have asked the Convention to strike out from the committee’s amend- 
ment, and that offered by my friend from Boston on my left, the 
plant-purchasing and plant-establishing features of the respective 
amendments. I have given the Convention a clear, definite, certain 
and better substitute for it, of which the Convention can avail itself 
if it desires to. I put it there in order that there may be no doubt 
about it, as I say, and that no member of the Convention need hesi- 
tate to vote for my amendment from any doubt whether the Com- 
monwealth, under my amendment, could be properly equipped for 
emergency business in food or fuel if it has occasion to go into it. 

Mr. Batcu of Boston: The zeal and ingenuity of the chairman of 
the committee having this matter in charge has resulted in our having 
a new official draft of the amendment before us at each session since 
we have entertained it for consideration. That fact has tended to 
make some confusion, which now has reached its peak or maximum 
by reason of the fact that we have not before us in print the last form 
of the amendment. We have further confusion by reason of the over- 
lapping of various amendments. It does not appear to me how clarity 
is to be produced out of this somewhat chaotic condition of affairs, 
but out of it all comes this fact, at least, that the great issue on this 
question before the Convention is whether or not we wish to introduce 
a socialistic system as a permanency, or whether we merely wish it to 
be used in abnormal times. 

The purpose of my amendment, which I admit deserves the con- 
demnation Mr. Anderson has given it for verbosity, was solely to raise 
that question alone, and with the object of making that absolutely 
clear I sacrificed brevity. I purposely refrained from suggesting any 
changes whatever in Mr. Anderson’s text. I did not wish to compli- 
‘cate the issue I was trying to raise with any secondary issues whatever. 
I shall address my remarks, regardless of the form of my amendment 
or of whatever amendment the point comes up under, to the single 
question of whether or not we want to go into socialism as a per- 
manent thing, as a normal system for the State, or whether we will 
keep paternalism for abnormal times. 
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In the course of my remarks yesterday I pointed out that if the 
State or any part of it, with unlimited capital and credit, buying at 
cost or less, and selling at cost or less, with no overhead charges, 
making no profit, once goes into business, the middleman in that busi- 
ness, — the dealer in that case, —is automatically wiped out. He can- 
not compete. -Every day he keeps his shop open he loses more money. 
He has got to close up. That means a certain number of suicides, a 
certain number of broken up homes, a certain amount of suffering. 
Over that I think we ought not to waste too many tears. If we are 
conscripting the lives of our young men, the fortunes of our rich men, 
the health of our civilian workers, we need not hesitate too much in 
conscripting the livelihoods of certain classes in the community, no 
matter though that class be personally undeserving of the misfortunes 
thrust upon it. 

But, Mr. Chairman, there is another aspect of it; that is the aspect 
of the producer. Every man who sells eggs, every man who sells 
potatoes, every man who sells shoes, every little dealer, — every little 
producer, I should say; I am not now talking about the dealer, — 
every little producer of any necessaries of life, after this system has 
once been introduced a little while, will have just one man he can 
sell to, one person he can sell to, and that is the public, the Common- 
wealth, and none other; and he will receive from the Commonwealth, 
or any portion of it that has gone into his business, just exactly what 
it chooses to pay him, and not a cent more. [| illustrated that by 
asking what it was likely that the city of Boston would pay the market- 
gardeners of Arlington for their market truck, if the city wiped out 
the marketmen, as it would do if it adopted the proposed system, and 
made itself the sole possible purchaser. I suggested that the officials 
of the city of Boston, with an eye on Boston votes, trying to please 
the Boston populace, would pay just as little as they could. Mr. 
Brown of Brockton suggested that economic law would make it good 
business for the city to pay to these marketmen a fair price,.so as to 
keep them in business, and keep some stuff coming into market. My 
reply was that on the basis of hard experience I had very little faith 
in the ability of the officials of the city of Boston to see that it was 
better business for them to follow economic laws in every case than 
it was for them to seek votes in Boston. I would further reply to him 
now that even if the government of the city of Boston should seek to 
follow out sound economic law, that economic law would lead them ‘to 
pay the market-gardeners the least possible price that would keep 
body and soul together, and that is the way that economic law would 
work out in practice throughout the Commonwealth. The small pro- 
ducer, under the proposed system, will receive the lowest conceivable 
price which will keep him in business, excepting so far as that harsh 
law is modified by what political pull he may have. 

Now, Mr. Chairman, it is a big question whether we wish to adopt 
any such system of German paternalism, made in Germany, as that, 
as the normal system of life in this Commonwealth. Mr. Harriman, 
the gentleman from New Bedford, made a perfectly fair and most 
striking argument in favor of adopting that as the normal system. 
He says, with perfect frankness, that a time of public exigency exists 
all the time; that it is normal to have so much suffering that we are 
justified in adopting paternalism as the normal remedy. He says that 
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the lower grades of hand-workers receive only from $12 to $15 a week, 
they cannot raise their families on that, and the Commonwealth must 
step in and furnish them with food and clothing. My answer to that 
is that in so far as the fact is true, and unfortunately I believe it to be 
true to a considerable extent, that is not the way the Commonwealth 
should help. It should not peddle out charity to them. It should see 
to it that they receive sufficient from their labor to be able to support 
themselves and raise families. Mr. Harriman should raise, not the 
suggestion of importing the German system of State socialism or 
paternalism, but of seeing to it that our economic structure throughout 
is such that the lowest paid worker receives sufficient for his labor to 
support himself in reasonable comfort. 

Mr. Brown of Brockton: I should like to hear the gentleman on his 
theory that the State should see to it that the worker gets a living 
wage. Just how is the State going to do it? That is what we are 
after. 

Mr. Batcu: I think the gentleman knows more: than I do about 
how it should be done. I had supposed that there were means, 
through the minimum wage commissions, and other means, of working 
toward that desirable end. 

Mr. Brown: I want to say, in all frankness, we do not know how 
to do it. We do claim that under the Constitution a man has the 
right to life, and he has the right to happiness, and he has the right 
to acquire property. He cannot acquire property because other prop- 
erty rights are more powerful. Now, if you can tell us, if you can 
tell the labor people, how it is possible for the State to act so that a 
man can get a living wage, you are our Moses to lead us from the 
wilderness, 

Mr. BaucH: Unfortunately, I am not Waseca, Mr. Chairman. I 
do, however, still maintain, in spite of not being Moses, that that is 
the proper aim, the proper end and aim for all, and that the proper 
way to treat the problem of insufficient wages is not to dole out 
charity. 

Mr. Brown: Permit me just a moment. Would not the State be 
justified in using power to protect the weak against the extortion of 
the strong? If it be demonstrated that the strong do have the power 
to take from the weak, is it the duty of Massachusetts to control the 
strong? 

Mr. Batcu: Mr. Brown begs the question, it appears to me, Mr. 
Chairman, in a most singular manner. He assumes that the farmer 
is the strong and the textile worker the weak. I am not aware of any 
such assumption. Why, he wants the State to say: “Here, we will 
take a dollar out of the farmer’s pocket and give it to the textile 
worker, because the textile worker wants it and the farmer has got 
it.” I see no logic or justice in that whatever. 

Mr. Donovan of Springfield: I do not like to have the impression 
go out that anything that the gentleman from New Bedford (Mr. 
Harriman) has said, — or any other gentleman in this Convention 
who is a representative of labor, —I do not want the impression to 
go out that a labor representative has attempted to take anything 
away from the farmers and to give it to the textile worker or to any 
other class of organized or unorganized labor; and the statement of the 
speaker would give that impression to the Convention. 
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Mr. Batcu: What I have said would give that impression because 
that is the absolute fact. That is the way the measure now proposed 
will work out in practice. The gentleman may not like to have such 
an impression go out, but that impression will go out to everybody 
who reads this measure intelligently. 

Mr. Carr of Hopkinton: I have listened with a great deal of atten- 
tion to the debate on this question, and to me it is not a new debate. 
I have heard it debated in previous Legislatures and to me it is rather 
refreshing to have this subject listened to with the degree of attention 
that has been accorded it in this Convention. I can assure the mem- 
bers of this Convention that when this matter ever was attempted to 
be discussed in the Legislatures of previous years it was the subject of 
sneers, and it really did me good when I heard the gentleman from 
Newton (Mr. Powers) go as far as he did in saying that he was an 
absolute believer in the Commonwealth taking charge of the coal 
supply. 

- Now, Mr. President, as I said, it is very-refreshing to have attention 
given to this subject and I am sure the issue is very clearly drawn here 
in this matter as between the amendment of the gentleman from 
Brookline (Mr. Anderson) as represented by his committee, and the 
gentleman from Wellesley (Mr. Pillsbury), because there are two strik- 
ing differences. Either we are in favor of this proposition that will let 
the Commonwealth go a step forward, or we are helping to keep the 
law as it is at the present time, and the Constitution as it is at the 
present time. I believe that the proposed amendment of the gentle- 
man from Wellesley will not alter the Constitution as it is at the 
present time in the slightest degree. So the whole question, Mr. 
President, in my mind is, do we want to take a step forward in this 

’ direction? 
I. will take up some of the things that the Commonwealth is asked 

to go into, the businesses that it is asked to go into, and see whether 
or not it is such a terrible proposition as some of its opponents seem to 
say. Is there any exigency that you can picture greater than condi- 
tions in a hot summer when the younger children of the Common- 
wealth need to have the milk, which is to support their lives, kept so 
that it will be digestible and fit for use? Does not that exigency occur 
every summer? Is there any reason in the world why this Common- 
wealth should not go into the business of selling to its inhabitants, 
or a subdivision of the Commonwealth selling to its inhabitants, con- 
gealed water, when they sell the fluid water? But that proposition, 
they say, is socialism. We ask that cities and towns be allowed to 
take. the ice from the ponds and the great lakes in their different 
communities, and establish an ice cutting plant, or an ice storage 
plant therein so that every child and every family in that city or town 
can have ice at something like reasonable cost. / 

Mr. President, it is only a few. years ago since we were obliged to 
pass a law making it a crime if an ice dealer of this Commonwealth 
refused to sell to the poor people ice in small quantities. There was a 
time when the ice dealers absolutely refused to sell ice to poor persons 
who could not afford to buy any more than five cents’ worth of ice at 
a time. They refused to sell in small quantities and this Common- 
wealth presents the spectacle to the civilized world of making it a 
crime when an ice dealer refuses to sell five cents’ worth of ice to a 
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poor person in Massachusetts. Even that law is hedged around with 
such provisions that the poor persons must go to the ice cart to get ice. 
They cannot have five cents’ worth of ice delivered at their door, but 
they must go to the ice dealer’s vehicle for it and be refused there 
before it is a crime. I wonder whether the gentlemen who are putting 
these other limitations on the committee’s proposed amendment are 
willing to say: “ We believe that the Legislature at least ought to be 
permitted to pass laws so that the cities and towns of the Common- 
wealth can establish ice-houses, and harvest and sell ice to their 
people at a reasonable cost.” Why, we have been told here this year, 
and we see it in the public prints, that the ice dealers of this Com- 
monwealth met at some hotel in the springtime, and they told us 
brazenly that they had fixed the price at which every man who dealt 
in ice in the Commonwealth must sell it, regardless of whether or not 
conditions in one town are the same as conditions in another, and they 
told us what we should pay per hundred pounds for ice. 

Let me.ask the gentleman from Wellesley, does he feel that his 
amendment should be so limited that no city or town should be per- 
mitted to provide for the keeping or harvesting of ice for its citizens 
unless there was a war, or does he not really recognize that an emer- 
gency exists here every summer, in our climate, when ice is indispen- 
sable? I should like to see an amendment come from the gentleman 
from Newton, who made such an eloquent statement on the coal 
situation, showing that he was at least not in accord with the pro- 
posed amendment of the gentleman from Wellesley, and let us decide 
that in necessary fuel at least the people of this Commonwealth ought 
to be given the right to buy and sell it at a reasonable price to the 
inhabitants. But we see nothing of that kind offered. Their whole- 
objection results in this proposition: That under no circumstances can 
the people of this Commonwealth or its subdivisions do anything 
toward eliminating the suffering that is brought on the people by 
unrestrained monopolies and combinations which control the neces- 
saries of life. b 

Now, let us look at the practical side of this matter, Mr. President. 
Is it such a heinous thing as they tell us, in permitting this Common- 
wealth or the cities and towns therein to deal in some of the neces- 
saries of life that are so essential to the health and happiness of the 
people? Take the little town I come from, the town of Hopkinton. 
We raise there chiefly farm produce. The working people of the town, 
in large numbers work in the factories. The men who are running the 
farms, in the fall, after they have harvested their crops of potatoes and 
corn, and what not, instead of keeping those things for the use of the 
people of the town, are obliged to send their produce into the Boston 
or Worcester markets in order to get their money to prepare for new 
crops. They cannot wait until the people of the town of Hopkinton 
are ready to use and ready to buy them as individuals. The farmers 
want their money quickly, and you cannot blame them. They simply 
bring their produce in to the Boston market for that purpose. Now, | 
along in December, January or February, then the people of Hopkin- 
ton require those things themselves. There is not any supply in the 
town to meet the demand of the people for the things that these 
farmers have raised. Everything has been sent out of the town. The 
grocers, or dealers of the town then have to come to Boston, and 
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instead of being able to buy these very things from the farmers of the 
town, they are compelled to buy the same crops in Boston. In other 
words they journey to Boston and buy the same identical things that 
were shipped out of town in September or October and transport them 
back to Hopkinton. 

See the waste there is there. Would it not be very much more 
economical if the town were allowed, or the people of the towns acting 
collectively were allowed, to establish storehouses and cold storage 
plants, whereby the very things that they raised could be conserved 
and kept for the time when the people of that community must need 
them? I cannot see for the life of me why this waste that we see 
every day going on in our town cannot be eliminated. The waste of 
transporting out of the town the very things we shall want again, and 
then bringing them right back again, is uneconomical. With this 
unnecessary double transportation eliminated we could save at least 
something for the people and not have them obliged to pay high prices 
partly due to the cost of this uneconomical and unnecessary labor and 
transportation. 
We are not asking this Convention to pass laws. Why, the men 

who opposed the I. and R. pleaded with us to trust the Legislature. 
Well, let us trust the Legislature. It is not going to do anything very 
radical in Massachusetts. The Legislature reflects the opinions of the 
people of Massachusetts and will not do anything radical. I can 
vouch for that. From my experience gained by service in two Massa- 
chusetts Legislatures, there will not be any radical action taken if you 
trust the Legislature with this law-making power. ‘There will be lots 
of time for discussion and deliberation before there will be any progres- 
sive action by that body. 

All we ask is a simple change in our Constitution now, — now, when 
we are here assembled for the purpose of revising or changing our 
Constitution. We ask that a provision be adopted so that when the 
Legislature of this Commonwealth desires to act on these matters it 
shall have the power to do so. We are asking the men who have told. 

-us so much about confiding in the Legislature to have that same con- 
+ fidence in it, so that we can empower it with this right. You say that 
it does not abuse power; you say that it gives ample consideration to 
questions and we agree with you. We ask you to give it that power. 
We are not going to establish any laws by our act in passing this 
amendment. We simply are saying to you: Let the Legislature have 
the power to act when the time comes that it ought to act, and not 
limit it to the so-called exigency or emergency clause, because, as has 
been well said on the floor of this Convention, the exigency, God 
knows, occurs a great many more times than any of us care to see. 

I do not know who is going to construe this question of the existence 
of an exigency. Every time that an occasion for action by the Legis- 
lature occurs it has to have an affirmative opinion of the Supreme 
Judicial Court that this particular time of exigency has arrived, — 
and yet that is what you are going to do if you limit this amendment 
to exigencies or emergencies. 

I am not going to take up much more of the time of this Conven- 
tion on this question. It is not any new thing to me. It has been well 
said here, the necessity for this amendment has arisen a great many 
times, and it is here at the present time. I have been criticized, 
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mocked and jeered in former years, and called a socialist and anarch- 
ist, because of my advocacy of a similar measure in the Legislature; 
and to me it is a very hopeful sign for our Commonwealth when this 
Convention, composed as it is of men of all shades of opinion, are will- 
ing to discuss and consider this question as they have at this time. I 
do hope that this amendment will go through as recommended by the 
committee. I think it will redound to the credit of this Common- 
wealth. Its adoption is not going to affect adversely the credit of the 
Commonwealth or retard business men from coming here. We are not 
going to make such a drastic change in our business laws as the 
gentleman from Wellesley fears. We still are to be protected by that 
Legislature in which he asks us to have so much confidence. 

Mr. Powrrs of Newton: I desire to make what might be called a 
change in the figures which I gave here the other day. In discussing 
the coal situation I gave figures of the cost of bringing coal from the 
mines in Pennsylvania, without profit to any one, to the home of the 
consumer. I stated at the time I gave these figures that they were 
figures which I had secured by an investigation made about two years 
ago. There is no question but that the figures 1 gave were applicable 
two years ago, but are not applicable at present prices. Some of the 
people engaged in coal production and in dealing in coal have called 
my attention to it, and said they thought I had misled the Convention 
by the statistics I gave in my speech last week. I told them I felt 
sure that I had not in any way misled the Convention by anything I 
said, because what I then said had all the qualifications, but that I 
would be more than pleased to give to the Convention those figures, 
which I have no doubt are correct. , 

I have taken occasion to go over the invoices of the coal dealers who 
have brought coal to Boston and delivered it, and I find these to be the 
present costs of producing coal and also of delivering coal in Boston. 
I stated the other day that the cost of Lehigh egg coal on board the 
cars at the mines was $3.20, and that is true, that it was the cost two 
years ago; but the present price — 

Mr. Brown of Brockton: Have you, in connection with those 
figures, anything to show what the miner gets? 

Mr. Powers: I was going to state what the miner did get. The 
Lehigh Valley Coal Company owns mines and produces coal. That 
coal they sell to the wholesaler and to the retailer at the present time. 
Two years ago the coal was sold by the miner at $3.20 for a long ton 
of 2,240 pounds of coal. 

Mr. Brown: The gentleman has not got my question. I mean by 
the miner the man who breaks down the coal. What does he get a 
ton for getting the coal ready for the one whom you call the miner to 

' sell? What is the wage cost per ton? 
Mr. Powers: I do not know what a worker in the mines gets as 

wages. I know what the miner, the one who produces the coal, who 
owns the mine, I know what he sells his coal for on the cars. Two 
years ago Lehigh egg coal was sold at $3.20 a ton. To-day they are 
selling the same kind of coal for $4.65 aton. The railroads are bringing 
coal to-day at the same cost as they brought it two years ago to Boston, 
which is $2.55. The State tax in Pennsylvania remains the same at 
eight cents. That makes the total cost of the coal when it arrives in 
Boston on board the cars, with freight paid, $7.28. 
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Mr. James J. BRENNAN of Boston: I should like to ask the gentle- 
man from Newtonif, in his argument, he also is going to talk about the 
other method of transporting coal to Boston, or any point in New 
England, by way of water, and the cost of two years ago. 

Mr. Powers: The cost of bringing hard coal by water two years ago 
was slightly less than bringing it by rail. 

Mr. Brennan: I should like to ask the gentleman from Newton if 
he has figured specifically on that, — how much slightly smaller? 

Mr. Powrrs: Why, Mr. President, there is a competing rate be- 
tween water and rail. Now, for instance, a car-load of coal which is 
brought through to Boston from the Pennsylvania mines is charged at 
the rate of $2.55 a ton. The purpose of making that low rate to 
Boston is to compete with the coal that is brought via tidewater. 
The cost on that same ton of coal in Newton, where I live, is $3 a 
ton, that is, the dealer in Newton, the retail dealer, has to pay 45 cents 
more a ton, although he is eight miles farther to the westward, than 
the dealer in Boston, who is eight miles to the eastward, pays on the 
same car-load of coal. Now, there is but a slight difference between 
the freight rates from the Pennsylvania mines on anthracite coal, 
whether it comes by water or whether it comes by rail, because the 
anthracite mines in Pennsylvania are inland, and the coal has to be 
brought down largely to Perth Amboy in New Jersey and there 
loaded onto the steamers and taken around to the harbor in Boston. 
Then it has to be lightered out from the steamers in Boston and 
brought up to the wharf. So that the cost: is practically the same 
whether it is brought by water or whether it is brought by rail to 
Boston. 

Mr. Brennan: I ask these questions because I think that as far as 
discharging coal in Boston is concerned the gentleman from Newton, 
although he has made some study of it, knows very little compared 
with myself, because that has been my business for fifteen years. 
When he says that in all cases it is necessary to bring a steamer or 
barge or a vessel of any sort into the harbor of Boston, or any other 
harbor in New England, and then lighter the coal, either bituminous 
or anthracite, I think he is trying to mislead this Convention. One of 
the efforts on the part of the coal dealer in Boston, or any other port, 
is to get a vessel of a draft, if possible, to bring it up to his dock and 
eliminate that cost of lightering the coal. 

Mr. Powers: But the gentleman overlooks the fact that the coal, 
after it reaches the dock in Boston, has to be distributed, and it is 
carried up the rivers or it is carried around by rail; and, in those 
cases, if it goes up the rivers, as it formerly went up the Charles 
River and as it to-day goes up the Mystic River, it has to be lightered 
into smaller birges, so that the expense when it reaches a point, for 
instance, like Brighton, is substantially the same whether it comes by 
water or whether it comes by rail. 

Mr. Brown: I should like to ask the gentleman from Newton, there 
being no such raise of wages during the past two years, can he explain 
why the price jumps? Before we commence to get coal, when it leaves 
the mines, why does the price jump? 

Mr. Powers: That is assuming that wages have not changed in the 
last two years, and I have assumed that they have changed. I saw in 
the paper this morning that the miners were insisting upon what they 
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said was'a further advance in wages. Now, if it be true that it costs 
the producer, that is, the miner, no more to get his coal out of the 
mine now than it did two years ago, then his profit must be very 
much larger now than it was two years ago. 

Mr. Brown: I was about to say to the gentleman, they are now 
working under an agreement, and the agreement has not expired; I 
mean the wage-workers. Tam trying to discover if there is any justifi- 
cation for the jump in price as you give it. 

Mr. Powers: I do not know whether there is any justifiestion or 
not, but I am satisfied of this: From my investigation within the last 
three days, that it costs the retail dealer for his coal in Pennsylvania 
$1.45 more per ton than it did two years ago. 

Mr. Brown: I do not doubt it. 
Mr. Powers: The cost to the retail dealer for his coal when it. 

reaches Boston to-day on the cars is $7.28 per long ton, which, reduced 
to a short ton of 2,000 pounds, leaves an actual cost of $6.55. That is 
a much higher figure than the one I gave last week. Then I am told 
by the retail dealer that the cost of delivering coal, with the present 
price of wages, amounts to about $1.50 per ton. I stated the other day 
that I thought delivery ought to be made for less than a dollar, — 80 
cents. Call it $1.50 a ton. That makes the cost to the retail dealer 
to-day $8.05 per ton, and that allows him no profit upon his capital 
in the business. 
Now there is another explanation that I want to make, and it 

appears that since the government has undertaken to exercise its in- 
fluence over the production and distribution of coal the retail dealer 
to-day can buy direct from the mine. That he could not do two years 
ago, and that is to his advantage. And I am further informed that 
within the last three months what is known as the middleman has 
been largely eliminated. 
Now I state these facts believing them to be paets and believing it to 

be my duty to lay these facts before this Convention while this reso- 
lution is under consideration. I said the other day that I did not 
believe the retail coal dealer, — that is, the man we deal with, — 
received unreasonable profits from carrying on the business. I am 
satisfied that the retail dealer to-day is making only a reasonable 
profit upon his investment in the business of buying and selling coal. 
And with these facts before the Convention I have nothing further to 
say upon the coal situation. 

I do want to say before I take my seat just a word upon the general 
proposition. We are trying to cure what is called an evil. We are 
trying to do it through what is called collective ownership or social- 
ism. We in New England, however, must remember that what we ~ 
are suffering from to-day is that we are not getting the production that 
is necessary to supply our population. 
Now my friend from Fitchburg here (Mr. Lowe), who always has 

been more or less of a philosopher and with whom I always like to 
talk and get his ideas, says that the trouble is that we have left the 
farm, that we have come to the centers of population and that the 
time has come when we have got to return to the land. Well, I re- 
turned to the land two years ago. I set an example to the Conven- 
tion. I have had a mighty hard time, though, in dealing with the 
land the past season. I went into the farming business believing that 
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I could produce enough on that farm up in New Hampshire to feed 
the’ entire population of the metropolitan district, and I would have 
accomplished that if I had been properly aided by the Almighty. 
But the trouble was, we have had the driest spell up in that section 
that we have had for seventy-five years. We have had no rain since 
about the first of June and what little was left was frozen up about 
the first of September. I have a good deal: of sympathy with the 
farmer who lives in that particular region. But let me say to you, 
Mr. President, and to you gentlemen of the Convention,, that the 
trouble that has come to us in New England is that we are not self- 
supporting. Now Mr. Theodore N. Vail, who has studied this ques- 
tion as carefully, perhaps, as any man in New England, says that New 
England could become self-supporting agriculturally if the people saw 
fit to do it. He firmly believes in that proposition. My memory goes 
back to the time when the New England farmer produced practically 
everything that was necessary for the support of his family. Years 
ago they decided they would go into what was called specialized farm- 
ing and give up the general farming. In the old days they raised 
corn and they raised all kinds of grain; they raised all kinds of stock. 
They supported the family and they had produce that they sent to the 
centers of population. Then they found that they could not compete 
with the great west in raising corn and in raising wheat, and they 
gave it up. And what has been the result? The result is to-day that 
without grain they cannot feed their stock; they cannot afford to buy 
grain of the west at present prices. I agree very fully with my friend 
from Fitchburg that the time has come to return to the land. My 
belief is that New England, by cultivating the land, by producing for 
feeding its population in this dense territory, can change absolutely 
these conditions that we are complaining of to-day and attempting to 
change by legislation. 

Mr. Brown: Knowing that the gentleman has the knowledge, I am 
going to ask him this question: Does he not think that the economic 
distance between the west and the east as expressed in transportation 
figures has increased so largely within a few years that we can eco- 
nomically compete with the west if we improve our opportunities? I 
am calling his attention now to the economic distance we are from that 
coal mine because of the charges they put upon us, and it is equally 
true of grain. I think he gets my question. 

Mr. Powers: I think the gentleman from Brockton is quite right. 
But I have taken more time than I intended to. I simply throw out 
this idea, as to whether legislation that has in view the promotion of 
agriculture in Massachusetts is not going to serve us quite as well as 
any legislation that we are likely to enact or any provision that we are 
likely to put into the Constitution excepting greater authority to the 
Legislature. In other words, has not the time come when we ought’ 
to look into this question of production? In other words, has not the 
time come when-we ought to see if we cannot increase what may be 
called the food production of Massachusetts and to study the methods 
by which that increase may be assured? 

Mr. Cxiarx of Brockton: I was very deeply interested in the re- 
marks by the delegate from Newton this morning, and especially in 
that part of the remarks that refers to the New England farmer. I 
am in deep sympathy with him on that score, And inasmuch as he 
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seems deeply interested I should like to call to his attention some of 
the remarks made by the Commissioner of Food and Markets of the 
State of New York. “There is only one big question to be settled in 
connection with the high cost of food, and that question should be 
settled once and for all,” said John J. Dillon, State Commissioner of 
Foods and Markets of the State of New York. I shall not read all that 
he says, but I shall give a few of the facts that he states. He says 
that after an extended and careful investigation of the food situation 
in the State of New York he finds that out of every dollar that the 
consumer pays, only 35-cents goes to the producer and 65 cents remains 
in the hands of the middleman. 

Now, Mr. President, I should like to inquire of the honorable gentle- 
man how he will correct and remedy this condition that allows the mid- 
dleman to retain 15 per cent more than a half of all that the consumers 
pay? How is the farmer to be induced to increase his production 
under these conditions? Furthermore, Mr. Dillon said to the Legis- 
lature of New York last year: ‘Give me the funds with which to 
enter upon this work and IJ can reduce very materially the cost of 
living to the consumer.’ The Legislature, controlled by the big inter- 
ests, so he says, refused to give him the money. He was powerless. I 
simply give these facts in addition to statements that I made the 
other day, because they have come into my possession since that time. 

Mr. Donovan of Lawrence: First J wish to call the attention of the 
Convention to one argument which might be advanced in support of 
the resolution offered by the gentleman from Brookline. It is con- 
tained in chapter 342 of the Acts of 1917: “An Act to provide for the 
better defence of the Commonwealth in time of war.” In section 6 it 
is provided that — 

Whenever the Governor shall believe it necessary or expedient for the purpose of 
better securing the public safety or the defence or welfare of the Commonwealth, he 
may with the approval of the Council take possession: (a) Of any land or buildings, 
machinery or equipment. (6) Of any horses, vehicles, ete. (c) Of any cattle, poultry 
and any provisions for man and beast, ete. j 

And then this language is used: 

for the better protection or welfare of the Commonwealth or its inhabitants. 

Going on: 

as he shall deem for the interests of the Commonwealth or its inhabitants, and may 
in particular, when in his opinion the public exigency so requires, sell or distribute 
gratuitously to or upon any of the inhabitants of the Commonwealth anything taken 
under clause (c) of this section, and may fix minimum and maximum prices therefor. 

And, gentlemen, that came from the conservative Legislature which 
we have tossed about in this Convention. But there has been a ques- 
tion raised as to its constitutionality. It is imperatively necessary 
that that bill be constitutional. And as one argument I advance in 
support of the resolution of the gentleman from Brookline that if we 
put this on the ballot it absolutely makes this bill constitutional. 

We, I believe, from our standpoint can go a little farther than the 
Legislature and pass the resolution offered by the gentleman from 
Brookline. 

The gentleman from Boston in the first division (Mr. Balch) says 
he sees no reason existing for this resolution, — no reason existing, — 
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and he talks about a certain emergency that we are in now. Why, 
that joke of the high cost of living, which has been a serious joke, was 
on the vaudeville stage before this war began. It is no emergency of 
to-day; it has been on for ten years and probably back for twenty 
years. We have talked about the high cost of living and we have seen 
things soar and rise. He objects because he says it extends to all the 
necessities of life. If it is good for some of the necessities of life why 
is it not good for all the necessities of life? He fears that the establish- 
ment of plants will commit the State to trade and he doubts the 
wisdom of doing this, and he says that there is waste when the State 
goes into trade. There have-been failures, probably, in the past. But 
I eall his attention to this: When he says there is no reason to 
believe that it will lower prices, I say this: There is reason to believe, 
even if the other is debatable, that it will tend to stop the rise in 
prices. And I call his attention to the fact that with the institution of 
the parcels post system by the Federal Government, — I ask him if he 
has the figures; I have not them available, but I know in a general way 
that the cost of sending, consigning and delivering express packages 
dropped in some cases over 50 per cent. The extension of the parcel 
post meant there that a government business brought down monopoly 
almost to its knees. 

Another thing: This is not giving power directly to the cities to do 
this thing without the permission of the Legislature. And I am sure 
from the defence made by the gentleman in the first division (Mr. 
Balch) and his friends of that Legislature, he should be the last one to 
fear that they might do something which would be unwise for the 
Commonwealth of Massachusetts. 

I find it hard to make consistent ‘the argument used: by the gentle- 
man in the first division who spoke first in favor of this amendment 
and the gentleman from Boston in the first division on the question of 
labor. I do not represent organized labor, but when one man says: 
“The greatest fear is from organized labor,’ and the other man in 
opposition says: ‘‘Give the laborer more money so he can pay for 
these things,” I fail to find how these two arguments can be consistent 
in opposition. I do know this, gentlemen, that in my city of Lawrence 
there has been an unreasonable advance in the price of ice this year. 
I know that, and I know that there are hundreds of families in this 
Commonwealth and a great many of them in my city on whose table 
meat never goes because of the high price. And when I hear in this 
Convention men talk about abolishing the middleman and of the fear 
that there may be suicides or other harm come from it, I ask of them: 
“What of the thousands of people in this State who probably are 
nearly starved or at least robbed of all they earn to pay for the cost of 
living?” I have no sympathy for the man who retains 65 cents of 
every dollar that is spent for food or the necessities of life. I tell you, 
gentlemen, that this measure for practical and immediate results is the 
most important resolution that has been before this Convention since 
we have sat here; that in my mind it is more important than any 
initiative and referendum, because the initiative and referendum to the 
general average person is in the abstract until it is instituted and takes 
some time before it is put into practice. But this measure is of the 
utmost vital importance and it will raise the estimation of this Con- 
vention in the whole Commonwealth of Massachusetts if we get behind 
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the resolution offered by the gentleman from Brookline and pass it. 
[Applause.| 

Mr. Buruer of Brockton: I should like to ask the learned gentleman 
from Wellesley (Mr. Pillsbury), if his amendment is accepted, if it 
would not stop the city of Brockton or any other municipality from 
erecting a slaughter-house or cannery to be used each and every year 
as the product is raised for the benefit of the people. I believe the 
committee on Public Affairs has been very careful. I believe the last 
measure that they submitted is about as good as it can be and be of 
benefit to the whole people. 

Mr. Wetiman of Topsfield: We all, I suppose, desire that the 
necessities of life shall be cheap and abundant. It is proposed to 
make them so in this resolution by having the Commonwealth and the 
various cities and towns go into business. It is assumed, apparently, 
in this debate, that if this is done it will make these necessities of life 
abundant and reasonable in price. I have listened in vain for any- 
thing in the line of proof to meet that proposition. It does not seem 
to me that we should pass this resolution unless that can be clearly 
shown. It seems to me that there is the very greatest danger that if 
this business is entered into by the Commonwealth and the cities and 
towns it will have precisely the opposite effect from what is proposed. 
I happen to know something about the matter of production in this 
Commonwealth. I live in a community which is a farming community 
in the midst of manufacturing communities. I know something of 
what has been done this year in regard to food production. I believe 
without doubt that in Massachusetts we can produce vastly more than 
we are now producing. I have seen in that community herd after herd 
destroyed and sold, and milk is high and difficult to obtain. But I 
believe with all my heart that the passage of such a resolution as this 
is a blow at the production of milk and other food-stuffs in this Com- 
monwealth, and J think that that should be seriously considered when 
we pass it. I do not see, Mr. President, how it is reasonable for any 
man who thinks upon this subject and understands what is going on 
in Massachusetts to expect that we should do other than decrease the 
production in Massachusetts by the passage of this resolution. 

Is there any reason whatever to believe that the cities and towns in 
this Commonwealth under the management we now have can do 
successful business? Is not the reverse absolutely true? Is it not true 
that we are at our wit’s end to make them do well the business they 
now have, and if we put more burdens on them is it not reasonably 
certain to increase the expense and prevent production? I cannot see, 
Mr. President, what the gentleman imagines will happen by the 
passage of this resolution, with the facts of every day before us. 
Now this. scheme, I.am aware, is worked in Germany, and I know 

perfectly well what some of the Germans think about it, for I know 
what they have said about it. They have said that their system 
would fail absolutely in America so long as we keep in our cities and 
towns a democratic system of government. They believe that State 
collectivism can succeed only when there is despotism and autocracy 
at its head. That is the German system and I hope we shall not adopt 
it. I ask that the members of this Convention pause before they pass 
a resolution which in all its tendencies is directly the opposite of what 
it is proposed to accomplish. [Applause.] 
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Mr. Apams of Quincy: I am delighted that the gentleman in the 
first division (Mr. Wellman) has made the statement that he has, 
because I take it that that is absolutely self-evident, that we have got 
to change our system of civil service or we have got to give up all idea 
that we ever can become a cheaply producing community. That I 
take to be absolutely self-evident. 

Continuing after the recess Mr. Adams said: 

I apprehend that the moment is approaching when this Convention 
may reach the parting of the ways. We either can adjourn altogether 
and go home and mind our own business, when at least we shall not 
be ridiculous, or we can treat this business by framing a Constitution 
seriously. We have not so treated it, in my opinion, hitherto. A 
Constitution is not a thing which you can handle in scraps. A Consti- 
tution is a whole. It is based on one or another of two systems of 
human competition, and you have got to take one or the other of those 
systems, for government cannot be maintained otherwise. If we pro- 
pose to leave things as they are then let us go home; and if we do not 
propose to leave things as they are, let us consider what the present 
condition of the world is and act accordingly. It would take us some 
considerable time to get to the bottom of the difficulty we are in if our 
difficulty is to be measured by the gravity of this war. 

As I take it, this war measures our responsibility. It is measured by 
that, and by nothing else. And this is the reason why: It is measured 
thus because war is: nothing but human competition in its intensest 
form. It is only a form of conflagration, of fire. No country can go 
through war and not have its competition changed, its methods of 
competition changed, because its environmént has changed. The 
crucial question now is: What is the issue before us? The issue before 
us, to my mind, is perfectly obvious. It is absolutely plain. We have 
been brought up in one system of competition, that is, the individual- 
istic, in which the individual takes the rake-off and is encouraged in 
doing so, and that system is founded on waste, and on nothing but 
waste. Or you can have conversely a system in which the rake-off 
goes to the community. It is a system commonly called socialistic. 
You can eall it anything you like, collective or anything else, but it is 
a cheaper system than the other. The other system, the individualistic 
system, cannot stand against it if the collective system is properly ad- 
ministered. That is certain. It has been proved in this war on a 
gigantic scale, and if we want any further proof we have only got to 
go on and try the individualistic system, ourselves, in competition. We 
shall find out very soon. Let us go home ourselves and start in 
individualistic competition. We can go home and prove it. We shall 
fight until we have finished, by exhaustion probably, and we shall find 
out then which is the cheaper, which is the more effective, the collec- 
tive or the individualistic. Now, then, gentlemen, this ‘is a serious 
question, and we cannot blink it, and if you want to go home, go 
home and be honest about it; and if you do not want to go home, do 
not fuss about it, but take hold of it yourselves at the bottom and 
consider it seriously. There is no other way out of it. 

Here we have got all sorts of opinion. We have taken this thing up 
by odds and ends, making confusion, and we never can arrive at any- 
thing else on that basis. The solution has got to be found in the 
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scientific way or left alone, and as we are situated at the present time 
the best thing we can do is to leave it alone. I do not think we are 
prepared to, take it up scientifically. I do not think this Convention is 
in a scientific temper. But if it is in the scientific temper let us be 
serious about it. And the first thing we have got to consider is the 
rake-off. Who is going to have the rake-off? Who is going to take 
the profit? When you have decided on that, then you can decide. 
Until you have determined that, it is no use. 
My friend in the first division just now said that the desirable 

citizen to care for is the individual, — that is frank, that is his theory, 
—and there is the issue. I do not believe he is right; but we can try it. 
In five, ten, fifteen, twenty, thirty, forty years we shall know, because 
this thing is not going to be put down, this convulsion is not going to 
be stopped quickly. I do not mean to say that the war will be con- 
tinuous. I do not at all mean to say that it will last without inter- 
mission. Take, for instance, the last great war of this kind that 

_happened. It began on a modest scale. It was a seven years’ war. 
They then had peace which lasted awhile and then the natural se- 
quence came in the American Revolution. That consumed six or eight 
years, and then peace intervened for another six or seven years, and 
then the French Revolution opened, which ended with Waterloo in 
1815. That is sixty years, sixty years of one great catastrophe, which 
had a perfectly definite beginning and a perfectly definite conclusion 
and ended at a certain point, before they arrived at an equilibrium. 
That equilibrium lasted fifty or sixty years and now that same thing 
is up before us. 

I proposed an amendment to this proposition of the committee, not 
because I expected this Convention to adopt it; I am under no such 
delusion. I do not think this Convention is going to adopt that propo- 
sition. I think it would be wise if it did, on one condition; that is to 
say, supposing our society has come up to the point where it can ad- 
minister the country so that the system can be well carried out. But 
that can be done only if you have a proper civil service, if you have a 
proper Organization, and I would be the last to suggest that we should 
launch suddenly into collective administration without any foundation 
for it. That would be suicidal, of course, and every man who knows 
anything about these questions knows it would be suicidal. You can- 
not take a great. Nation and throw it suddenly into complex collec- 
tivism and hope to succeed; it is impossible. We have got to proceed 
step by step. 
My friend from Boston in the second division (Mr. Quincy) has got 

a series of propositions which he proposes presently to introduce. 
Part of them relate to the civil service. His success in carrying his 
propositions would affect very much, of course, my views of the 
judiciousness of adopting my resolution. It is no use my advocating 
such a resolution as I have introduced unless the gentleman from 
Boston has a very considerable success with his propositions for a civil 
service. 

Now, that is an instance of how these questions are collective. They 
hang together. You cannot have a single alteration injected into an 
antiquated Constitution. You cannot put new wine into old bottles. 
That is utterly out of the question; it always has been ever since the 
time of the Scriptures. You cannot put new wine into old bottles. 



7 

NECESSARIES OF LIFE. Hou 

We are undertaking to introduce new wine, and we cannot put it into 
the old bottles. We have got to have a new Constitution to suit new 
contingencies, or else we had better go home. 

Mr. Brown of Brockton: I want to ask the gentleman, would he 
rather take chances with the present system or with the possible 
danger that he speaks about in this collectivity? 

Mr. Apams: Frankly, Mr. President, I would rather take chances 
as we are, because, there we have something which at least is now 
comprehended. It is at least solid. It may be 150 years old, may be 
200 years old. It may be nonsense under the conditions under which 
we are now living. All the same, I would rather take my chances 
under that than get in the condition which Lincoln feared, — that of 
swapping horses when crossing a stream. If the gentleman is not pre- 
pared to go into this issue to the bottom, and consider this thing 
scientifically and properly, he had better go home, and so had the rest 
of us. He asked me my opinion. I can give him my opinion only. 
That is my frank opinion. This condition of things is very serious. 
It is not a laughing matter. It is not safe for us to say: “Oh, we 
don’t happen to like the German system. We won’t have it. We 
won’t have it; we ought not to have it.” For it is there. 

Mr. Donovan of Springfield: I should like to ask the gentleman if 
he believes that action taken by this Convention would in any way 
stay the forces that are at work in the direction to which he refers. 

Mr. Apams: I do not believe it would stay the forces in the least. I 
think it would disorganize us, that is all, and we do not want that. 
God knows we are disorganized enough; we do not want to be dis- 
organized any more. Stay where you are or move ahead until you get 
somewhere. Here half this Convention say: “Oh, you must not, you 
know, let a town have a common cow. You must not let anything be 
done for the public. If you do you are going to ruin some producer or 
other.”” For Heaven’s sake, then, let us go home and satisfy the pro- 
ducer, satisfy the individual. Let us take care of him. Let us take 
care of somebody at least. But if you really are going to do men’s 
work, why, then, you have got to start at the beginning and do some- 
thing constructive and recognize that it is just as possible for men to 
administer a great community as a small one. It is just as easy, or at 
least possible, for us to administer ninety million people as it is a 
household. Why not? Of course it is. It is only a question of 
pressure, of the amount of pressure we are subjected to, and we shall 
find presently we shall administer well when the pressure is hot 
enough. ‘Till then gentlemen who do not believe there is going to be 
more pressure on them, that this is only a summer shower, had better 
put up an umbrella and wait until it is over. It is perfectly easy! We 
shall all feel well in the end! It may be a severe pull before we get 
there, but if you like it, do not stop. Adjourn, go to the people and 
say: “No, all is perfect, we have not anything to suggest.” Take 
your risks. That is the best thing to do. Gentlemen here say: “It is 
all right, it is perfect, our conditions are those which were created by 
our fathers, who were very wise men, and we have followed them 
since, so there is nothing to be suggested. We have no suggestion. 
On this we are prepared to stand.’ But we must understand this . 
question. We must meet it. Conditions are not what they were. We 
are fighting, we are in a great war, and that means change; and if we 
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are going to meet the conditions of the war we have got to consider 
changes. It is not a thing which is our choice; it is forced upon us; it 
is inevitable. We cannot say, as a gentleman did: “This is a German 
thing. We won’*t have anything to do with the nasty Germans.”’ We 
have got to have to do with them. It is our misfortune very likely, 
but we have got to have to do with them. We cannot get away from 
them. And mind you, gentlemen, it is goimg to be just as bad if we 
do not fight as if we do. 

I do not care to go into the subject of Germany, because I do not 
think it relevant; but I do know that you have got to have something 
that will compare to it or you will perish. Now, you can die if you 
will. Who cares? Nobody but we. Death is a matter for us. It is 
nobody else’s affair. Who cares? Take your choice. If you are not 
going to do anything about it, you take your risk of being strangled or 
starved or having your throat cut, or something similar; if you do not 
think there is any risk go ahead and take your chance. I personally 
think it is wiser to take all precautions, if you can; but if other people 
think differently they must. I am an American citizen. I am going 
to take my risk with the rest. It is our own affair. It is collective, of 
course. But there is this that we always must remember and from 
which we never can escape, — that we are operating with methods that 
are as to modern methods what the methods of a stone age savage are 
to ours. Now, that is a fact from which we cannot get away. We are 
stone age savages in regard to the administration of modern affairs. 
We have the same chance of prevailing in this competition as they 
would have, because all competition is raised up by the intense pres- 
sure of modern warfare, of modern competition, to a level on which 
our fathers never dreamed of standing, and their position is to ours 
what that of the stone age savage is to ours. 

I have but one more word to say, and then IJ have finished. It is in 
regard to the explanation of this resolution which I have submitted to 
this Convention. It cannot be injected suddenly into our civilization 
as our civilization stands. No man admits that more freely than I do. 
From night to morning we cannot become successfully collective. But 
it can be a suggestion. It can be something that we can consider seri- 
ously and take steps to approach. In my opinion our arrival at that 
standard is a question of our National safety; we must get there or run 
very great risk of destruction by and by. We must get there. That is 
what I consider the first step, and I consider it by far the most im- 
portant step that can be presented to any Nation. The initiative and 
referendum is nothing by the side of it, absolutely nothing; it is 
trivial, it is negligible, because our government, our social system, our 
institutions, have got to be remodeled if this thing is to be carried out. 
And, gentlemen, in my humble opinion this war has got to go on until 
institutions are remodeled or until we perish. 

Mr. Pituspury of Wellesley: I ask leave to make a word of ex- 
planation. At the middle of page 2 of the supplementary calendar 
which appears on our desks for the first time this afternoon, and which 
I had not seen until this moment, appears an amendment offered by 
me to the pending amendment moved by the gentleman from Brook- 
line. That is superseded by the amendment which precedes it on 
page 2. The only amendments of mine at present pending are the one 
at the head of page 2 and the one at the foot of page 2 moved as an 
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amendment to the amendment moved by my friend from Boston 
(Mr. Edwin U. Curtis) on the left. If I am responsible for betraying 
our accomplished secretary into a mistake in the calendar, as very 
likely I may be, I hereby tender him my most sincere apologies. 

Mr. Epwin U. Curtis of Boston: I want to say a few words about 
the amendment printed under my name, the last under consideration 
to-day. I have been a very constant attendant here since the middle 
of June. I find myself now, the first of October, to have been greatly 
instructed. J have learned a great deal. I have learned among other 
things patience, and that tolerance of the views of others is a good 
thing. I also have been greatly amused at times. Just now I am 
greatly amused to hear a distinguished author talking about rake-offs. 
I never supposed that an Adams of Quincy knew anything about that 
subject. I agree, however, with the gentleman from Quincy (Mr. 
Adams) in a great many things that he said. He said we had come to 
the parting of the ways. Gentlemen, we shall be there at three-thirty 
or thereabouts, and we shall be there many more times on the other 
resolutions that we have got to decide between now and the time of 
adjournment. I also agree with him that perhaps we had better go 
home. I am afraid that some of us will have to go home for want of 
money or to provide for our families if this continues much longer. 
Whereas I thought the salary voted at the beginning of the session was 
large, I now begin to think it was very small. 
We are here, gentlemen, to decide upon one of two things. Either 

Wwe are to pass an emergency measure pure and simple, as Mr. Adams 
says, to take care of the great emergency of this war, — and there 
again I agree with him, an emergency does exist and I think we ought 
to do something, — or we are to give the Commonwealth a right to go 
into any kind of business practically that it wants to now and forever- 
more, on every occasion that it desires. We also are giving to every 
city and town in this State the same right. So that we vote with our 
eyes wide open, either that the State shall become entirely socialistic 
or that it shall at times become so and at other times not. That is the 
principal difference between the amendment that I offer and that of 
the seven of the committee represented by Mr. Anderson. 

Gentlemen, in my amendment I provide for one thing that is not 
provided for in any other amendment, and that is temporary shelter, 
and I put those words in there with the intention that if we have a 
great conflagration somewhere as we have had in the past few years 
there will be no doubt as to the right of the Legislature to provide 
temporary shelter for the women and children who have been shut 
out of their homes. Again, in some of our manufacturing cities the 
tenements are owned by the mills. There may be a strike. Laborers | 
may be right, mill men may be right; I do not pass on that. But at 
the same time the mill man may say: “Vacate my premises”. It may 
be in the middle of winter, and the people may be in the condition 
that they were in one of our western States, and the Commonwealth 
have no power to overcome it. Therefore I say that the State should 
be in a position to provide temporary shelter when an emergency 
exists. Those words I believe appear in no other amendment. 

I also have provided for feed for animals, so that there shall be no 
mistake as to what the word “feed”? means. I think in the resolution 
of the gentleman from Brookline (Mr. Anderson) he uses the word 



740 NECESSARIES OF LIFE. 

“feed”. Some people might think that was something for human 
beings only. 

Gentlemen, the thing that I think is most vital here next to the 
emergency proposition is the giving to thirty-seven cities and 317 
towns the right to do the purchasing. I believe that the Common- 
wealth should do all the purchasing, and not have 354 other com- 
munities bidding against it and in competition with it. Neither do I 
believe that some of these small towns are in shape to go into that 
business of buying. They would have no show at all in the open 
market against the bigger cities and towns. There are many other 
reasons why I do not think the cities ought to go into the business, 
which I will not go into here, but which I think every man knows. 
If you have one purchasing power, namely, the State, you can expect 
the State to get as good a figure as it is possible to get, if it builds up 
a machine by which to do the business, and then resells to the cities 
and towns and lets the cities and towns resell to their inhabitants. 
If, in buying coal, the city of Boston is bidding against the Common- 
wealth of Massachusetts and the city of Lynn is bidding against the 
city of Boston, it does not seem to me that anybody here would think | 
that it is a proper way to get the best possible price, because every- 
body knows that in buying in large quantities one buys cheaper. I 
have got one more amendment here which was sent to me as a sug- 
gestion; that is, that the State should have a right to resell to the in- 
habitants of other States. That was for the reason, as expressed in a 
letter to me, that possibly the State might find itself with a lot of 
goods on hand which it could not dispose of, ‘the market having 
dropped, and it would give it a field beyond the field i in Massachusetts. 
That I have not included in the amendment, and I do not offer it at 
the suggestion of the committee or any member here. 

I also have left out the word “ producing” that is in the committee’s 
report, believing as I do that with the amendment presented by myself 
all necessary authority is given for an emergency, and when this came 
up first I never supposed it would apply to any other purpose than 
an emergency. 

In case the Legislature is not in session, I leave the right in the 
Governor to determine when to do it, and nobody here need have any 
fear of that. I followed the legislation of last year. I do not recall a 
single recommendation that the Governor made on account of the war, 
an emergency recommendation, that was not taken up immediately 
and passed by the Legislature. 

Gentlemen, among other things I have listened to here is talk about 
the unseen influences over this Convention. I do not believe, gentlemen, 
there is any improper unseen influence in this Convention at all, and 
I do not believe anybody else here believes it. I believe that every 
delegate here is an honest, straightforward, conscientious man, and 
that he votes as he himself thinks is right. I believe also that he tries 
as hard as he can to carry out his own purpose, and that I admire and 
believe in. I think we should make our fights quite as hard as we 
can, and when we are defeated let us take it cheerfully. I made the 
statement that the resolution was reported by seven of the committee. 
I did not mean that, sir. I meant that the gentleman from Brookline 
stated this morning that his amendment offered to-day has been seen 
by seven of the committee, —I think that was right, — and that he 
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said at that time that that was all he could get together this morning. 
I understood that when the original report came in there was one 
dissenter, and I do not wish to misstate anything. 

Mr. Brown of Brockton: I want to ask the delegate from Boston 
if he has contemplated the possibility under his amendment, which I 
deem in force, that the Commonwealth of Massachusetts, in its 
sovereign capacity, might come up against Pennsylvania on this very 
self-same coal question. 

Mr. Curtis: I say that I should be almost sure that they would 
come up against Pennsylvania and every other State in the Union. 
And, gentlemen, that is exactly why I do not want the 354 cities and 
towns also to be going up against them. My amendment is good, I 
believe, from a safe business point of view, and you gentlemen I know 
will agree with me that ought to be done if nothing else is done in this 
amendment. 

I was just about to finish up, gentlemen, by saying that I believe 
that every man in this Convention, whether he be conservative or 
radical, or whether he be socialistic, is here to determine these ques- 
tions in his own mind after listening properly to other people, and I 
think we should get along a great deal better here, we should have a 
great deal less friction, a great deal better feeling, if we stopped talking 
about these outside influences. I have not seen any of them. I do not 
believe anybody else has seen any of them. Let us get right down, as 
my friend says, to business, or let us go home, and let us not be 
talking about each other any further. 

Mr. Wittert of Norwood: First let me say that I am heartily in 
sympathy with the measure as reported by the committee. Although 
I am identified with the conservative business interests of the State, 
I am not fearful that this opens the way for socialistic legislation; I 
believe that it is a conservative amendment in the broadest use of the 
term. The Commonwealth already is in business. The biggest busi- 
ness in the Commonwealth is the business of the Commonwealth. The 
fear that my friends seem to have is that if the State undertakes new 
‘responsibilities we will give to those new responsibilities no better at- 
tention than we now give to the business of the State as it is at 
present carried on. I for one believe that whenever it is to the ad- 
vantage of the State as a whole to broaden its present business under- 
takings, it is justified in doing so and the Legislature should have 
the power to provide for such action. We can trust ourselves, in my 
judgment, as to how far we may safely go, and I would deal with the 
matter from the standpoint of having great faith in the ability of the 
Commonwealth to deal wisely with these questions. 

I think we shall all agree that if anything is to be done along this line 
it is imperative that it be dealt with in a businesslike way. We learn 
from the friends of this measure in the committee that they do not 
ask that anything that shall be considered under it shall be done on a 
basis of charity. The proposal is that the Commonwealth shall take 
up only such matters as are for the interests of the community as a 
whole, and for which it can furnish the machinery better than any 
other agency, and that it shall undertake these things only in case of 
public exigency. Now, as I already have stated, it is important that 
whatever is to be done shall be carried on in a way so that they shall 
properly serve their purposes, and it seems to me that the amend- 
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ment which I have submitted will help to insure the conduct of these 
undertakings on a business basis. I think I am justified in saying that 
at least it has the approval of the chairman of the committee which 
reported the resolution. Proper records and accounts will keep these — 
matters before the people just like any business proposition, so that the 
costs in the different cities and towns can be compared from time to 
time. 

While I do not favor the State going into competition on matters: 
which can be handled properly by private initiative, I think it would 
be interesting to see the test of actual competition on a business basis 
between public enterprise and private enterprise. I believe that if this. 
was done our ordinary public enterprise would show up very badly, 
and as this fact came home to us as citizens of the Commonwealth, it 
would serve perhaps to awaken us to our responsibilities of citizenship, 
with the result that the citizens of all classes of the Commonwealth 
would be influenced to give to the service of the State the best that 
their abilities afforded, rather than continue their present neglect. 
How many men we meet who refer with great satisfaction and pride 

to the fact that they have voted at the primary and therefore feel that 
they deserve great credit on that account. We shall not have good 
government until the average citizen is ready to go further than that. 
To get results we have got to give to the business of the State and to 
our communities the best that we have in ability, judgment and service. 

In conclusion I again wish to say that I hope this amendment which 
I have offered will be accepted. It is a safeguard for the measure, and 
it establishes a principle by which, through good accounting methods, 
the people of the Commonwealth may know what is going on under 
any legislation that takes place as a result of the acceptance of this. 
resolution. 
When the people know the real facts, then they will find the means 

and the remedy, and as a result we eventually shall be able to handle 
the public business in the best possible manner. Any activities at- 
tempted under this resolution will be kicked out unless the people can 
be convinced that they are being carried on in an efficient and busi- 
nesslike way. , 

Mr. WaterMaAN of Williamstown: We all have listened as atten- 
tively and patiently as possible, but I feel now as though I ought to 
give utterance to a few thoughts that have occurred to me by the sug- 
gestions of speeches and remarks in this Convention, and also by ex- 
perience in life. I think it is well to consider the past before we leap. 
very much into the future, and if the past is good, hold on to that 
which is good and then take that which we may decide is better. 

First, I should like to make a little statement regarding the coal 
situation that was talked about so much here last week. I have been 
in the coal business a great many years, and I think I know some of 
the evils and have suffered by them; so that I am not now in that 
business. A great evil comes because certain agents and large dealers. 
accumulate large quantities of coal and then sell only on the 
highest pressure and price. The remedy lies, I believe, in National 
law compelling all sales of both anthracite and bituminous coal only 
from the mines to the individual, retail distributor, the corporation. 
actually consuming the product, in fact, from the actual mine owner 
to the actual consumer, and to promote this legislation it should be the 
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work of the States with the National government. The States should 
work for National laws, because coal is a necessity that we have got to 
have, in New England at least, to say nothing about all the rest of the 
United States, and I think that that would be a proposition for the 
National government to control. So far as its paternalism toward the 
whole people of the Nation is concerned, it is reasonable. 
Now in regard to what the coal commission at Washington is trying 

to do. I understand that they have allowed seventy-five cents extra 
to the independent coal dealer, above the mining and large dealers. 
That is where I believe evil comes in. If they had put those inde- 
pendents on the same line as the owners who produce 90 per cent of 
the coal they would have cured a great deal of the evil, because, in my 
experience of thirty-five years, with any excuse or any little inter- 
ference, immediately, if you are buying large stores, your shipments 
begin to grow less, and finally you are forced to buy independent coal 
of the men who come around and have only ten per cent of the product 
of the mines. They have coal to sell, while the owners of 90 per cent 
have none with which to supply your needs. So that they have been 
able to load their coal onto these speculators, and, in addition to that, 
their coal that has been rejected as not up to the standard, — and load 
it, too, onto the public. I think you all will testify that this coal that is 
bought when there is an emergency is very poor coal, running from 
twenty-five to thirty-five or forty per cent slate, and causes constant 
grumbling. I have gone through that experience time and time again, 
so that I feel as though there might be something done if they would 
treat them all absolutely alike. In past years, especially from 1902 to 
1912, these independent dealers would go around and offer to sell coal 
to you for forty to sixty cents a ton less, showing that .they could do 
the business cheaper than the other people did, and sometimes they 
would sell it to you. It generally was pretty poor coal, but under an 
emergency, when people in the cold of New England will buy any- 
thing that is offered that is black, they have been able to work their 
trade. 
Now in regard to the decision of each member here on the questions 

we are trying to solve. The honorable gentleman from Brockton (Mr. 
Brown) last week with mighty voice called to all those he thought were 
on his side to come out and help him. Why, that is just exactly what 
I believe every member of this Convention is trying to do so far as his 
ability will allow, — to solve the question in a reasonable way, not be- 
cause we have got some idea that we think is a panacea to cure it, but 
to try to decide by what our experience has been rather than to jump 
into some theory caught upon it with the midnight oil. I believe that 
the amendment offered by the gentleman from Wellesley (Mr. Pills- 
bury) is an amendment that would meet the situation. As far as the 
Legislature is concerned, I think those who have had experience in the 
Legislature will readily agree that the Legislature will join in any 
opportunity to help the people. In 1915 they passed emergency 
legislation appropriating $150,000 at that time when things were 
getting hard, and then again this last winter the Legislature fairly fell 
over itself to meet everything suggested by the Governor for the 
emergency, giving him power that perhaps the Governor of Massachu- 
setts never had had before, and they did it because it seemed as, 
though the case demanded that sort of legislation. I think you can 
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trust yourselves, —and yourselves are the legislators, — to meet the 
emergencies as they come. 

The history of public ownership has not been in Massachusetts any- 
thing very creditable. Years ago they bored the Hoosac tunnel at an 
expense to the State of about $18,000,000 to $20,000,000, and it also 
had beside the hole some fifty miles of roadway, and they ran it as 
long as they thought they could afford to run it. As has been the case 
with other enterprises of the sort they were very glad to sell it to 
the Fitchburg Railroad corporation for $10,000,000 and take in pay 
$5,000,000 of preferred stock and $5,000,000 of common stock. The 
preferred stock paid dividends, but the common stock never did. I can 
remember very well when the late Hon. Edward Bradford said to me 
with a great deal of elation: “Since the Governor has sold the Fitch- 
burg Railroad to the Boston and Maine Railroad we already have put on 
to the credit of the State $5,000,000”, and the common stock was in- 
ventoried at nothing. Then that even did not seem to work very well. 
A little later we were selling that railroad for $10,000,000 again; the 
Hon. W. Murray Crane in his wisdom as a business man sold the road, 
with the approval of the Council, ete., to the Boston and Maine Railroad 
and took in return $5,000,000 of gold bonds, bearing 3 per cent, and 
$5,000,000 of registered bonds, bearing 3 per cent, and those all paid 
their dividends up to the time the Boston and Maine Railroad went into 
receivership. I believe, however, that in time that will be paid in full; 
that there will be no loss there. But the point that I am trying to 
make is that the Commonwealth.of Massachusetts, with its experience 
of the years gone before, was very happy and gloried in the restoration 
to the Commonwealth of Massachusetts of $5,000,000 and congratu- 
lated itself that it was out of the railroad business. 

Now, as far as trying to work with the State at large is concerned, 
that has been tried over and over again. Governor Bradford, with his 
little company down at Plymouth, tried it there, and they succeeded 
in accomplishing nothing until each one was allotted a portion of land 
and went to work to produce something to save them from debt and 
starvation. And it also was true in like manner in the Colony which 
tried to establish itself in Virginia. They tried several times, but when 
the individual interests were allowed then the Colony began to grow. 
Australia has gone into legislation of this nature proposed to-day under 
this resolution to such an extent that the farmers there are in distress 
continually. They have been the ones to suffer all through. There 
have been certain interests and certain cliques, certain public officials, 
who have benefited by legislation, but the people as a whole, who have 
got to bear the burden, are suffering largely. 

It is in human nature that if we can get a thing easily and if we can 
get a good place we do it, and we do not go much beyond that; but 
when you have got to do a thing there are certain powers that come 
to you that will accomplish the object desired, and the person is 
constantly helped. The help that is not of one’s own efforts amounts 
to very little; but he who takes hold of the thing to work out from all 
his mind will develop, generally is the successful person in this world, 
as far as I have been able to observe. 
Now look at the business of cities. There is legislation continually 

, brought before the Legislature, asking for this, that, and the other 
remedy for the evils in the city. You all know how that is done in the 
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cities and in the towns, — how they kind of “let out’ a public job. No- 
body really is responsible. “The public is rich, and it can stand it.’ 
All those elements enter into the prosperity, or rather the lack of pros- 
perity, of those communities, hunting for those jobs all the time. Then 
look at the State commissions. Here you have 127 State commissions, 
and you wonder when you really are going to stop. You propose to 
do more and more of that, turn all the cities and towns into a com- 
mission and let them go to it. I submit to you, Mr. President, as a 
business proposition, as you men have found it in your day from boy- 
hood up, that you have got to sacrifice something to get something. 
There always is a lot of sacrifice in order to accomplish something. 
The law of compensation works continually in private as well as in 
public, and I believe we have got to consider that. also. 

Then another thing, in public ownership who stands the loss? The 
public, of course. You forget all this expense, this double expense of 
public management, which I have heard and read time and time again 
is one-third or one-half or perhaps more than private management, and 
it is well understood. There is reason enough that private manage- 
ment shall produce the result desired. As far as the evils are concerned, 
I believe it is in the public power to correct a great many of those 
evils by proper legislation, not in the way of making worse by giving 
more of the power that has caused those evils. The public always 
stands the cost, and that cost is lost in taxation, and so it is forgotten 
by the individual for the time being, because the public pays in that 
way. Now look at our State tax, — $10,000,000 a year. Twenty 
years ago it was about $2,000,000. We have got from all of the im- 
provements some advantages, but more expense has come because of 
the public management which is entailed in the commission and public 
control. Competition I believe is one of the very best benefits of 
society. Not that it is fully the cure for all evils, but that it is one of 
the cures. To lose that competition would be a loss to the public, but 
there can be a mixture of competition and a certain kind of supervision 
by the State. We have seen that in many instances, and it is not 
necessary to go into the detail of it. 

And then another thing. I believe that the least governed is the 
best governed. The old democratic idea was to have as little govern- 
ment as possible, and I believe in that to-day. Although I am a Re- 
publican my ancestors were all Democrats, but they were not for a 
socialistic government. So that each individual may work out his own 
salvation, and he can do it in a republic. You cannot do it in a 
monarchy. You have got to be servants and toadies-in a monarchy, 
but in a democracy you are the judge and the conductor of your own 
salvation. You become an owner; you are not all the time a servant, 
but you become an-owner, and that very prize is worth striving for 
even to the end of a long life. 

So, Mr. Chairman, in conclusion, I believe, with private enterprise 
properly and honestly conducted, that the present state of legislation 
at which Massachusetts has arrived in its Constitution and in its Legis- 
lature really is the last word as far as successful democratic administra- 
tion is concerned, coming from all the ages back. I know nothing 
better. There are panaceas that have come, so said, in other States 
and in other places and in foreign countries. I believe foreign countries 
are not a parallel to anything that we can do here. They are in a 
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monarchy. We in a democracy should each work under his own hat 
and be men. And so I believe that the sticking to the old democratic 
idea of working out one’s own salvation, with such proper standards 
and checks as the mind works out in the body politic will meet the 
evils that so many are afraid are existing. So, Mr. President, I would 
favor the Pillsbury amendment with the Montague amendment. 

Mr. WasxHsurn of Middleborough: Before I vote on the last substi- 
tute amendment offered by the gentleman from Brookline I want to 
ask him a question. He or his committee has amended the word 
“»producing’’, a somewhat vague and indefinite term, because of course 
the thing produced may be the product of a farm or of a mine or the 
forest, as well_as of a mill or a factory. In place of the word “ pro- 
ducing”? he has substituted the words “collecting”, “converting”’. 
Bearing this in mind, I want to ask him when he rises to speak whether 
he conceives any distinction to exist between necessaries of life and the 
materials entering into the necessaries of life. For example, boots and 
shoes probably would be regarded as a necessity of life in a civilized 
community. Now, are the hides of cattle, which are converted into 
leather, and the leather which is converted into boots and shoes, neces- 
saries of life within the meaning of his amendment? If so, of course 
we are face to face with the same problem of State socialism, it seems 
to me, that we had with the retention of the word “producing’’. 
Furthermore, Mr. President, I should like to ask him whether it would 
not be wise to join the words “collecting”, “converting’’, by the con- 
junction “and’’, so as to harness them up. That would somewhat 
limit the scope of the provision and not make it quite as broad as it 
otherwise, it seems to me, would be. 

Mr. Anpgerson of Brookline: Answering the question of the dele- 
gate from Middleborough, taking the last first, I accept the suggestion 
that after the word “collecting” the comma be struck out and the 
word “and” be inserted. The answer to the other question, as to 
whether hides could be bought and made into boots and shoes, is No. 
Without amplifying other reasons, if the gentleman will look at the 
enumeration of ‘‘markets, docks, fuel and coal yards, elevators, ware- 
houses, canneries, slaughter-houses, and other like means,”’ etc., it will 
by inclusion exclude manufactories as we ordinarily understand the 
word “manufactories”. Essentially they are all marketing propo- 
sitions, — collecting and converting means, as I apprehend, merely 
those incidental manufacturing processes which already have been ex- 
plained as necessary in the case of milk. 

Mr. Paut R. Buackmur of Quincy moved to amend the amendment offered 
by Mr. Anderson of Brookline by inserting after the word “warehouses”, in 
the third from the last line, the words ‘‘ cold storage plants’”’; and by inserting 
after the word ‘‘collecting”’, in the next line, the word “ preserving”’. 

Mr. Bracxmur: I understand that that amendment is acceptable to 
the chairman of the committee, and if it be so I shall not offer any ex- 
tended remarks regarding it. I should like to ask if that is acceptable 
to the chairman. 

Mr. Anperson of Brookline: I accept the amendment as to cold 
storage plants. I have had an opportunity to talk with some of my 
committee and we all agreed that they were intended to be included 
under ‘‘ warehouses and other like means.”’ If there is any doubt about 
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it, put in the words. Personally I have no objection to the insertion 
of “preserving”, but I am inclined to think that in the light of the 
delegate from Middleborough harnessing up “collecting” and ‘“con- 
verting’”’, “preserving” ought not to be put in; that it is better 
without it. But personally I have no objection to it. 

Mr. Bracxert of Arlington: Were I a member of the Legislature 
and a bill like that contemplated by this resolution were before it, I 
do not know whether I should support it or not. But what I wish 
again to call to the attention of the Convention, as others already have 
done, is the fact that we are not legislating. We simply are giving the 
Legislature the power to enact certain laws if it should deem it ex- 
pedient. I believe in giving the Legislature very large powers. I have 
confidence in it. That is one reason why upon other questions which 
have been before the Convention I have differed from many of my 
friends here. I believe that we can reach satisfactory results through 
the Legislature of Massachusetts, and that one of the reasons why this 
Convention was called was in order to enlarge the powers of the 
Legislature, to enable it to do those things which the people want done 
and which an intelligent and matured public opinion approves of 
having done. 

It might appear from the remarks of some gentlemen that the 
purpose of this resolution was to enable towns and cities to engage in 
mercantile business. That is not the object of this proposition at all. 
I feel authorized to speak of that object inasmuch as document No, 51, 
which was a resolution upon this subject, was introduced by me and 
referred to the committee on Public Affairs, and upon that and other 
resolutions referred to it the committee reported the resolution before 
us. My idea in presenting that resolution was not to promote doing 
business by towns and cities, but it was to provide a means of pro- 
tecting the people of the Commonwealth against extortion. When a 
few capitalists get control of an article of necessity, wheat or flour or 
fuel, or some other article, and demand an exorbitant price for it, com- 
pelling the people to pay more than they ought to pay, then I believe 
that the Legislature should have the power to authorize the Governor, 
with the consent of the Council, to take such article by right of 
eminent domain, just as a man’s land can be taken for a public 
purpose, take it, pay the owner what it is fairly worth, and then sell 
it to the towns and cities and to the inhabitants of the Commonwealth. 
My idea in inserting in the original resolution the clause authorizing 
towns and cities to buy the necessaries of life was to authorize them 
to buy, for sale to their inhabitants, the necessaries which the Com- 
monwealth should be authorized to take and sell, as an economical 
means of enabling their inhabitants to procure the same. That is all 
this proposition means. It is to empower the Legislature to enact 
certain laws which in the near future we may find that the welfare of 
the Commonwealth demands. 

Mr. Monracue of Boston: After all that has been said and done it 
seems to me that this fact remains: That this Commonwealth has been 
going on in a yery successful way for a great many years without 
having the benefit of either one of these propositions, but I am heartily 
in favor of the adoption of one of these resolutions as an emergency 
measure. It does seem to me that it would be well to adopt an 
emergency measure only, and then if it works well there would be 



748 NECESSARIES OF LIFE. 

absolutely no trouble in putting through a constitutional amendment 
in the regular way to extend those powers, and if it proves to be bene- 
ficial and desirable I for one would be heartily in favor of extending 
those powers. But, Mr. President, I desire just a moment on my 
amendment, which is on the third page of the calendar and very short. 

You remember that this proposition came in from the committee 
backed by practically the whole of them. It started off this way: “The 
General Court may” do so and so. The gentleman from Brookline 
(Mr. Anderson), the gentleman from Brockton (Mr. Brown) and 
others told us beautifully and eloquently, speaking as statesmen and 
with the words of truth and soberness, how much we could trust the 
Legislature, how wise and conservative the Legislature would be, and I 
think they told the truth. Now they come in with a substitute resolution. 
They have changed those words “The General Court”’, and it is “The 
Commonwealth”’, and the gentleman from Brookline tells us this morn- 
ing that the reason they changed it was so as to allow this thing to be 
done by the initiative, and that is a mighty sight different matter; a 
very different matter. What would happen here, in point of fact, as 
one illustration? Suppose a man: comes out as a candidate for mayor 
on this platform: That he will take over the milk supply of the city of 
Boston and sell it to-day to the inhabitants at 8 cents a quart. That 
would not go through the Legislature, but on the initiative it could be 
put through easily. Those signatures could be obtained, and when it 
went to the people of the Commonwealth as a whole, what would the 
people of Springfield, Fall River or any other city say about it? They 
would say: If Boston wants to do it well and good, just as Boston 
would say the same thing about Springfield and Fall River. And that 
thing would be adopted by the votes of the voters of the city of 
Boston. Do we want this thing done? I am pretty well satisfied that 
we could leave it to the discretion of the Legislature, but I am not 
satisfied to see that thing done by the initiative, and if this Conven- 
tion should decide to adopt the proposition of the committee it seems 
to me that my amendment is absolutely necessary for the safety of the 
Commonwealth in that particular.. [Applause.] 

Mr. O’ConnELL of Boston: In the few minutes left, Mr. President, 
I wish briefly to call to the attention of the members of this Conven- 
tion a singular and very successful piece of municipal activity which 
very seldom has come to the attention of the people of this part of the 
country. In the middle part of the last century the city of Cincinnati 
found that it was fast losing its leadership as the principal metropolis 
west of the Alleghany Mountains, due to the introduction of steam and 
the building of railroads which overlooked Cincinnati and reached out 
into different parts of the country and the far west in other directions. 
Cincinnati commenced to go into a decay and finally came to a stand- 

- still, and it generally was accepted that her days as a large metropolis 
were ended unless conditions could be changed. Private capital, on 
account of several financial panics, could not be interested in any ex- 
tensive railroad building, particularly into that part of the country 
south of the Ohio River which was the natural feeding-ground for the 
city of Cincinnati. It then was conceived by some lawyers in Cin- 
cinnati that the city itself might be able to get a charter from the 
State of Ohio to build a railroad which would solve the problem, and 
although the idea of a city going into railroad building beyond the city 
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limits and into other States of the Union was unheard of, up to that 
time, nevertheless they succeeded in getting the charter. It authorized 
the city of Cincinnati to build a railroad 400 miles long, right into the 
bowels’ of the south, extending across the States of Kentucky and 
Tennessee, and as far as the city of Chattanooga. The railroad was 
financed and built, although a financial panic prevailed in this country 
during the time it was being constructed. It was known as the 
Cincinnati Southern Railroad. Subsequently it was leased by the 
trustees appointed by the city of Cincinnati, and now is known as the 
Cincinnati, New Orleans and Texas Pacific Railroad, and has been a 
splendid and remarkable success in railroad management and yields 
a large income to-day to the city of Cincinnati. The immediate re- 
sult of the railroad upon the commercial interests of Cincinnati was to 
open“up a wide area of new and undeveloped territory, besides pro- 
viding quicker transportation and better shipping facilities, and placing 
freight rates on a more acceptable basis. Large sections of the south, 
from which heretofore Cincinnati had been entirely cut off, were 
brought thereby within railroad accommodation. In addition, a vast 
region, rich in lumber and mineral wealth, was directly penetrated. 
Manufacturing towns and mining settlements sprang up along the line 
of the road, and Chattanooga quickly grew from a small village to a 
very important city. In fact, access to all the south by means of rail- 
road transportation was solved, and the present splendid facilities of 
Cincinnati made possible. The city once again began to grow and has 
kept on growing and developing. In these days when railroad facilities 
are notoriously inadequate and when we find our principal railroads 
unable to move the goods of the Nation or to distribute its products 
satisfactorily, when it is difficult to interest capital to provide the 
necessary equipment, and when the Nation finds itself unable to wait, 
we well may pause and ask ourselves whether the principle invoked by 
the city of Cincinnati should not be more commonly practiced. In- 
stead of pessimism as to municipal management and governmental 
ownership of railroads and the necessities, such as has been manifested 
here in this hall by many members opposed to the present suggestion 
of the committee, I think we well may draw inspiration for faith in 
the doctrine that municipal activity properly safeguarded and managed 
can be’ practiced with great benefit to the community and with no 
harm to private enterprise. 

Mr. Crapp of Lexington: It should be made perfectly plain to you, 
if it has not been already, that none of these measures, none of these 
proposals reported by the delegate from Brookline on behalf of the 
committee on Public Affairs meets the unanimous approval of the 
members of the committee. I stated that the other day with respect 
to the form in which No. 318 was reported. Now, the committee has 
met again to-day, and as a result the chairman has reported the pro- 
posal in a modified form. I understand that seven out of the fifteen 
members attended that meeting. I personally was not among them; 
I was unable to go. I merely want to say that the revised form of the 
proposal comes no nearer satisfying me individually than did the original 
measure. I made it perfectly plain, I think, in what I said to the Con- 
vention the other day, that while I am willing to stand for this reme- 
dial legislation so far as coal and food-stuffs are concerned, I am un- 
alterably opposed to broadening the scope of it so as to take in other 

. 
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necessaries of life. As has been pointed out, that would include boots 
and shoes, and shirts, and things of that kind, so that the Legislature 
might permit cities and towns to enter into the dry-goods and grocery 
business in competition with private enterprises. To that I am un- 
alterably opposed, and I think it would be a great mistake to remove 
the constitutional safeguard or limitation which now prevents that sort 
of thing being done. The amendments which I offered, and which are 

upon this calendar, do not narrow the scope of the committee’s pro- 
posal as much as I think it should be narrowed; and I now ask 
unanimous consent to withdraw the amendments appearing upon the 
calendar under my name, and I wish to add that personally I shall 
support first of all the amendment offered by the delegate from Boston 
sitting in this division, and next the amendment offered by the dele- 
gate from Wellesley. I think that either one of those two amendments 
would result in putting this measure into reasonably satisfactory form 
and giving it all the breadth that any reasonable man can ask for. 

Mr. Hoxsss of Worcester: The amendments that have been offered 
to the measure and the discussion that has been had indicate pretty 
fairly the differences between the several gentlemen who are in favor 
of this proposition. There are two classes of amendments, those 
which would restrict, and also the amendment which is offered by the 
gentleman from Quincy (Mr. Adams), which designs to broaden it 
several degrees beyond the horizon. The main restrictions that are 
proposed are, first, limiting the proposition to the case of emergencies; 
second, cutting out the words “other necessaries of life.” Those are 
the main restrictions. The first is exemplified in the amendment of 
the gentleman from Boston, Mr. Balch, and also in that of the gentle- 
man from Boston, Mr. Curtis. They give the Legislature power to 
define in each case what an emergency shall be, but the first amend- 
ment provides a definite limit of two years during which the operations 
under this section shall be transacted. That, it seems to me, is very 
objectionable indeed. The Commonwealth ought not to be under any 
time limit in this matter. It ought to have the fullest power necessary 
to perform its transactions during such period as may be necessary. 
As to the restriction, — the cutting out the words “other necessaries of 
life’, —it seems to me that there is very little danger in leaving this 
matter to the Legislature. I have been in favor of the broader power 
mainly because it is very hard for us in this day and generation to 
foretell just what emergencies lie ahead of us. We have been brought 
face to face within the last year with the possibilities that face a Com- 
monwealth which does business at a distance from its base of supplies, 
depending upon the supply of its most ordinary necessaries of life on 
a system of railroads that may be disrupted by a strike or by a con- 
gestion of traffic, depending for its supply also upon a network of- 
buyers and dealers which at any time may combine to exact an un- 
reasonable toll. All of those situations we are facing. It has been 
claimed in Congress that we actually have been mulcted in large 
amounts beyond what is necessary for our ordinary supplies of life. 
Now, the ingress of the Commonwealth into this field may or may not 
assist. It is a chance, however, that it would pay us well to: take. 
The Commonwealth, with its great credit, with its power of raising reve- 
nue beyond what private agencies have, may procure food where private 
sources could not do so; and we ought to equip it with these powers 
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because the emergencies that face us are not emergencies of any slight 
nature, but emergencies that may involve our very existence. For 
those reasons we should view this matter somewhat carefully. The 
Legislature is not likely to take any radical or ill-advised action in this 
matter. The great curse of our legislative system is not its proneness 
to radical action, but the ease, owing to the checks and balances of our 
Constitution, with which vigorous action, such as an emergency needs, 
is deferred, postponed or defeated. We do not need to fear radical 
action half as much as that the Legislature will fail to act radically 
enough to meet the emergency. From that point of view I think, 
then, that the less we tie the hands of the Legislature, the less we 
render it incapable of dealing with this subject in a broad and effective 
manner, the better off we shall be, and therefore I hope that we shall 
accept the broader amendment rather than any of the more restricted 
ones. 

Messrs. Clapp of Lexington, Bigney of Boston, Quincy of Boston, Balch of 
Boston and George of Haverhill severally withdrew the pending amendments 
previously moved by them; Mr. Williams of Brookline withdrew one of the 
amendments previously moved by him. 

Mr. AnpErson of Brookline: As I understand the result of the with- 
drawals there is now nothing before the Convention except the report 
of the committee, slightly amended, to which I shall refer in a moment, 
and the amendments offered by the delegate from Wellesley (Mr. 
Pillsbury) printed this morning for use this afternoon in the middle of 
page 2, from which should be struck out the middle paragraph, which 
was a repetition. Perhaps what I stated is not quite accurate, for that 
at the bottom of page 2 of the reprint is an amendment offered by the 
gentleman from Wellesley to the amendment of the gentleman from 
Boston sitting next him (Mr. E. U. Curtis), those being, as I under- 
stand it, the only matters before the Convention at this time; unless 
perhaps there is one other exception, and that is the amendment 
offered by the delegate from Norwood (Mr. Willett) to be added at the 
end and providing for the use of uniform methods of accounting, and 
so forth. Without having authority from my full. committee I may 
say that so far as I have had opportunity to consult with them we 
have no objection to the adoption of the amendment of the gentleman 
from Norwood, although we think it is a,matter of legislation. It is a 
matter, however, of sufficiently important legislation, so that we are 
quite ready to defer to the views of those who think it should be in the 
fundamental act. 
My attention is directed to the fact that the gentleman from Boston 

who spoke a few minutes ago (Mr. Montague) undertakes to put us 
back so that we could not get in under the initiative and referendum. 
I regard that as a part of the initiative and referendum campaign and 
not properly a part of this debate, and the committee is opposed to it. 
In whatever way law may be enacted, that law should be applicable 
to these provisions. I am indebted, however, to the delegate from 
Worcester sitting somewhere in the back of the hall (Mr. Tatman) for 
the suggestion that the language “The Commonwealth may by statute 
duly enacted” is not very happy language, and therefore 1 have made 
a new draft, taking his suggestion, “ Provision may be made by law” 
That is purely formal, it adds nothing to the substance of the matter; 
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and I have here in typewriting one which when the matter is put I shall 
ask the Secretary to read as being to the best of my knowledge and 
belief the authorized recommendation of the committee, filing the 
caveat that I have not had opportunity to consult with all my com- 
mittee; but, drawing fair inferences from their attitude hitherto, I 
have no doubt they will be content with that. We are content, as I 
already have said, to accept cold storage. 

Now, Mr. President, the debate has divided itself into two general 
parts; one, wholesome, helpful criticism, and we have profited very 
much by that; and the other, a fearful, fearsome expression that the 
Legislature (which, when we are discussing the initiative and referen- 
dum, is so wise, so sound, so honest, so intelligent a body) may pre- 
cipitate us into chaos and destroy the foundations of our liberty. The 
view of our committee,—and we have on that committee I do not 
know how many who have served in the Legislature, — is that there 
should be a broad scope of legislative power in this realm where needs 
are shown constantly to be arising. We have had during the past year 
or two more evidence of new needs for which there must be provided 
new measures than ever before in the history of the world. We submit 
to you, therefore, that the amendment of the gentleman from Welles- 
ley limiting this merely to what he calls emergency legislation should 
not be enacted; that the provision of the committee provided not 
only for emergency legislation, which is the substance of the provision 
in the first part, but also for certain enlargement of power in the Com- 
monwealth and the subdivisions thereof, —if and when the Legislature 
deems it wise, —is in the line of constructive, progressive statesman- 

‘ ship; that at least such a provision should be submitted to the people 
of the Commonwealth for their acceptance or their rejection. 

All remaining pending amendments were rejected with the exception of the 
final new draft offered by Mr. George W. Anderson of Brookline, cited at the 
beginning of the chapter, which was substituted for the resolution reported by 
the committee (No. 318) and was ordered to a second reading as document No. 
358. 

Debate was continued Thursday, September 27, when the new draft (No. 
358), had been read a second time. 

Mr. Charles F. Dutch of Winchester moved certain amendments cited at the 
beginning of the chapter. 

Mr. DurcH: First as to what the amendment is. It sounds 
far more complicated than it is. My intention is to add to the 
report of the committee as you have it before you this morning merely 
words) which will confine authority there given to a time of public 
exigency. In order to do that it was necessary to make certain shift- 
ings in the reading, which have thus sounded complicated. The pre- 
amble was put on, qualifying words that have been used by others, 
“when and so far as a public exigency exists therefor and while it 
continues”. Then in order to tie all of the amendment into that 
qualifying clause it was necessary to transpose the sentence so as to 
enlarge the power of the General Court. No other change is intended, 
and so far as I know I have made no other change. In other words, I 
intend to bring up simply that one issue. 

Yesterday we voted on various amendments. Every single amend- 
ment involved other changes. There was an amendment, for example, 
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that cut out the operation of the initiative, if we are to have a legis- 
lative initiative. I have made no such change. I leave that as it was, 
so that provision may be made by law in any way in which laws may 
be passed after the Constitution is amended as the result of this Con- 
vention. There was an amendment yesterday which cut out the 
words “other necessaries’’, and it may well be that it was defeated be- 
cause of the fact that it cut out clothing and matters of that sort. 
Again, I avoid that issue. I make no change whatsoever in the 
matters covered by the committee’s report. The Curtis amendment 
yesterday did some of these things and cut out purchasing by cities 
and towns. Again, that is not involved in this amendment. “We leave 
that matter just as it was put in here by the committee. That amend- 
ment also put in the point of temporary shelter. That was not in the 
committee’s report; therefore I have not put it in. That is left as it 
was. In other words, I have attempted to get before this Convention 
the straight, simple, clear issue as to whether we are going to adopt 
this proposition as an emergency proposition, a true emergency police 
power proposition, or whether we are going to adopt it in its present 
form as a plank of State socialism. 

I made a motion to extend the time for debate because I could not 
conceive that this Convention had given all the consideration to this 
important matter which it deserved. I was impressed this morning 
when an ex-Governor (Mr. Walsh) remarked that this resolution was of 
far greater importance than the initiative and referendum, and I hope, 
after all the bickerings that we have had, this Convention can get 
down to real statecraft and really discuss this fundamental proposition. 

Now, what is it? It was stated by another ex-Governor (Mr. 
Brackett) in the debate on this matter that we were not legislating; 
that we simply were giving authority, simply giving permission. But 
what does it mean? What do we do when we amend the Constitution? 
What do we do when we draft a Constitution? As I conceive it from 
the words of wise men, the Constitution is to set forth the framework 
of government, the machinery of government, and is to set forth 
fundamental policies of. government. We put into the Constitution 
declarations of policies. They are considered fundamental policies, 
matters that are truly organic. Now, I say that in reading into the 
Constitution this proposal of the committee which has passed to this 
stage we are putting into the Constitution, if it is accepted, and we 
are recommending to put into the Constitution, a declaration that 
some of those who favor it have said flatly is to be the policy of this 
Commonwealth, that it may be proper for this State to engage as a 
regular business in State socialistic enterprises. I desire that this Con- 
vention go on record on that simple proposition: Shall we put into the 
Constitution of this old Commonwealth that plank? Shall we put into 
it that declaration in favor of State socialism, because that is what it 
is, or shall we so qualify this resolution that it shall become a matter 
purely of the exercise of the police power and confined to times of 
real emergency? ‘That is the issue. 

Mr. Donovan of Springfield: I should like to ask the gentleman if 
he will explain what he means by State socialism. 

Mr. Durcu: I would rather the member who asked the question 
should answer himself. What I mean in part is here: The authorizing 
of the Commonwealth and its political branches to engage in ordinary 
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business, — not public service enterprises but ordinary business, — as 
a matter of collective activity, and in place of, in substitution for, or in 
competition with, business conducted by private initiative. 

Mr. Suxiivan of Lawrence: I should like to ask the gentleman what 
the distinction is between the resolution before the Convention and 
the resolution as proposed to be amended by him, which makes the 
former a project of State socialism, and the latter not such. 

Mr. DutcH: As I am advised, in addition to my own reading of the 
amendment as it is before us, it is not confined and is not intended to 
be confined to times of emergency. It is not intended to be confined 
to the times in which we now find ourselves. If it goes before the 
people, and if it is an emergency matter it ought to go before the 
people this fall, it will go before the people, as they understand it, as 
an emergency proposition, adapted to the present situation, and it will 
go before them therefore, as I believe, in a false light, because it is not 
so confined. The chairman of the committee reporting it expressly said 
he did not desire so to confine it. Now, I believe there is a very consid- 
erable difference, if not in kind most assuredly a tremendous difference 
in degree, between adopting that as a thoroughgoing, standing proposi- 
tion of Massachusetts policy and adopting something which will permit 
taking care of the people in an emergency under the police power, per- 
chance an emergency such as exists to-day. If it is not technically a 
difference in kind it certainly is a tremendous difference in degree as to 
what is granted. 

Mr. Donovan of Lawrence: I should like to ask the gentleman 
in the first division to answer this. Yesterday I believe that most of 
the members of this Convention voted for the resolution that is now 
pending on second reading because they wished to put some check 
upon the rise in prices. I ask him this: Suppose that the ice dealers 
of the city of Lawrence, of whom there are only three, decide to get 
together and raise the price of ice in a time when there is no war; ad- 
mitted that this resolution, if it passed as it is now, might stop that, 
how would we get that situation before the Legislature as an emergency? 

Mr. Durcu: I am glad the question was asked, because it brings me 
sooner to that branch of my remarks. I am glad to answer it if I may. 
As I conceive it, as I was saying, the purpose of the chairman of this 
committee in presenting this thoroughgoing proposition, which will be 
in operation all the time, was to secure a means of combating possible 
monopoly, means of combating the very proposition which is suggested 
by the gentleman from Lawrence. Now, as I understand it, under the 
Constitution as it exists to-day it is entirely possible to proceed through 
the criminal law against such monopolies, against such improper com- 
binations in restraint of trade. It certainly is possible under the 
Federal law, and I believe it can be worked out under our law, be- 
cause, as I read history, that sort of control has been exercised for 
many hundreds of years under the Anglo-Saxon common law. There 
is precedent for attacking the raising of prices, there is precedent for 
the fixing of prices, and I am sure that the learned United States 
Attorney for this district can cite the old laws to that effect. 

Mr. Donovan: Will the gentleman in the first division please recite 
for us how many men in this Commonwealth have been sent to jail or 
confined for raising prices? 

Mr. Durcu: I cannot answer that question. 



NECESSARIES OF LIFE. loo 

Mr. Donovan: Will the gentleman in the first division tell us how 
many have been prosecuted for raising prices in Massachusetts? 

Mr. DutcH: I cannot answer that question. I do not believe that 
it is an argument for going into this sort of venture that machinery 
which we have may not have been applied. It is absolutely essential 
to have public opinion back of such prosecutions. When they are 
made properly they accomplish results. As I understand it, in the 
Federal government those prosecutions have been undertaken with 
considerable success. I believe the remedy there is entirely adequate. 
If there is abuse of the present system, that is no argument for kicking 
the system clear overboard. If there is abuse, because of private 
greed, of the system of private initiative and private business, it is no 
excuse for kicking that system overboard and embarking on a program 
of State distribution and production and conversion and whatever else 
is included or may be included under this platform. 

Mr. Donovan of Springfield: I should like to ask the gentleman a 
question or questions that would make his amendment clearer to this 
Convention. I should like to ask if he provides in his amendment for 
the purchase from those individuals who now are engaged in the pro- 
duction and distribution of the necessaries of life. Does his amend- 
ment provide for the payment to them in case the Commonwealth de- 
sires to enter into the business during the term of the exigency, and in 
ease it does go into the business temporarily does it mean that at the 
end of the exigency the Commonwealth shall return the property to 
those individuals who formerly were the owners of those producing and 
distributing stations? Does the Commonwealth return to the same 
persons from whom it buys? Does it resell to them in case it decides 
that the emergency has passed and that it-is well that these former 
owners should return to business? 

Mr. Durcu: I have made no change whatsoever in the operative 
features of this measure, and purposely, because I desire to bring be- 
fore you simply this one issue. It was tied up with other issues yester- 
day. I cannot believe that if this issue is brought clearly before this 
Convention the result will be as it was yesterday, and that is why I 
have made no other change. The provisions here for eminent domain 
are exactly as they were brought in by the committee. The working 
out of ‘the points that the gentleman has raised here will be entirely 
within the control of the Legislature or your initiative, as they were 
under the resolution as proposed. 

Mr. Lomasnery of Boston: May I ask the gentleman if it is not a 
fact that the district attorneys of the different counties are confined 
to their districts, —for instance, on the milk situation, if the district 
attorney of Suffolk starts proceedings, the minute he gets outside of 
Suffolk his authority ceases, and the same as to the district attorney 
of Essex, — and if legislation giving the Attorney-General the power 
to proceed in these cases was not defeated in the General Court? 
.Mr. Dutcu: As I understand the situation there is nothing at all to 

interfere with the Attorney-General, as the law-officer of the Common- 
wealth, proceeding with such correlated prosecutions as he chooses and 
wherever he chooses. 

Mr. Lomasney: I would inform the gentleman that the Attorney- 
General has ruled that he has not the power, and the Legislature re- - 
fused to give him that power. 

/ 
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Mr. Dutcu: My reply to that will be that there is nothing in the 
Constitution to prevent the Legislature from giving him that power, 
because it is perfectly clear that you can execute through this Com- 
monwealth the’ criminal law of this Commonwealth as the Legislature 
or your initiative may desire to provide. Therefore, if that is a diffi- 
culty in your present system, remedy that difficulty but do not kick 
over the system. Do not commit us to something that you do not know 
anything about. I believe that we do not know anything about the 
working of State socialism in this democracy. Why, one of the great- 
est advocates of this proposition, the gentleman from Quincy (Mr. 
Adams), told you in so many words that we were not ready for this 
proposition. He knows that we have not built up a civil service, we 
have not built up a system of experts working for municipalities and 
for the political divisions of this Commonwealth who can carry out this 
sort of proposition. Your uniform accounting thing here is all right as 
far as it goes, but as somebody characterized it, when it was moved, 
it is only a fly speck; it is only a small part of the machinery, the 
governmental activity which is involved in this committee’s report. 
So I simply desire to bring before you absolutely clearly, and my in- 
tention is without any other qualification, without altering any other 
thing in the amendment, the straight, flat issue whether you will con- 
fine this to a time of public exigency and emergency, a police power 
proposition, or whether you will put it into the Constitution, recom- 
mend it be put into our Constitution as a.declaration which will go all 
over the world, to New Zealand and the rest, that we are prepared to 
accept State socialism and State business activities as a part of our 
governmental policy. 
Now just one word of explanation of something that occurs to me. 

Of course it was difficult to phrase this matter of the public exigency 
and at the same time leave the initiative in here. If you had this law 
made simply by the General Court it would be a very easy matter to 
say that the General Court should determine when a public exigency 
existed. When you put in the initiative I must confess I do not know 
how to handle it. I do not know a great deal about that animal. I 
do not know how it will act in harness or hitched up tandem or any 
other way. If it can be phrased so that when there is a public exigency 
it can be determined in some ready fashion, I shall be delighted to 
accept the amendment. But what I think is the practical result is 
this: That we may rest, if the language is left as I have it, upon the 
general rules of construction, the general attitude of your Supreme 
Judicial Court, and that is that the finding of your legislative making 
body, — that will be either the General Court or the people, — as to 
-the fact of the public exigency will not be disturbed by your court 
unless it is clearly, — clearly, — wrong, unless in a test it is shown 
that no reasonable people could come in good faith to that conclusion. 
Therefore I think this does not lead to litigation and may be left safely 
in this form; but if that particular can be perfected I shall be glad to 
accept it, because I wish to raise only a single issue. 

Mr. Morritt of Haverhill: I am not afraid of this ery about 
socialism. In regard to the reference to court decisions, considerable 
time has been wasted by the last speaker on this proposition, because 
if he had but pursued his investigations a little further he would have 
ascertained that, if I remember correctly, about twenty-five years ago 

~ 
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the Massachusetts Supreme Judicial Court decided that it was un- 
constitutional for the Commonwealth or its subdivisions to go into 
business enterprises. But they said, in substance: “We are not clear 
of the ground on which we are basing this decision. We are.basing it 
primarily on the fact that it has not been the custom for Massachu- 
setts, except in the very early days of the Colonies, to go into business 
enterprises, and not having been the usual custom, why, we think it is 
unconstitutional to now adopt that custom.’”’ They did not say 
positively that it was unconstitutional primarily, but what they added 
to that was that in time of great public distress or emergency there 
absolutely was no doubt whatever that the State had the right, or its 
subdivisions had the right, to go into business enterprises, and that is 
all that the member in this division is now asking. In other words, he 
is asking us to take something which even the Supreme Judicial Court 
admits we already have. So what is the use of duplicating it? What 
we want is to give the Legislature power it does not now possess, or 
else we are wasting time, valuable time. We want to adjourn some 
time.- I hope that without wasting any more time this proposition 
offered by the member in this division will be voted down and that we 
shall stand by the resolution as we did yesterday. 

Mr. Unpmruity of Somerville: I feel that the Convention has lost 
sight of one or two things relative to this measure. In 1903 we had a 
condition which very closely resembled this as far as the coal situation 
is concerned. There was a strike of the coal miners in Pennsylvania, 
and the price of coal in Massachusetts went up to something like $10 
or $12 a ton, and it was impossible to obtain coal even at that price. 
The Legislature at that time thought the way to control prices was to 
license coal dealers. It is a very difficult matter when the public mind 
is inflamed, when the people are cold, when they are hungry, to point 
out some of the dangers to which they may fly in leaving the dangers 
which they have. There were a few men in the Legislature who dared 
to point out the trouble which would come from the licensing of the 
coal dealers, but there were too few of them, and this was the result 
which obtained under that licensing bill. At that time, through the 
north end, the west end and the south end in Boston, in fact in every 
large city of the Commonwealth where there was a congestion of popu- 
lation, there were hundreds of little stores, grocery stores; or they 
may have sold newspapers and periodicals; they may have been boot- 
black stands; they may have been, and were in some places, fruit stands, 
and where there were sheds or cellars connected, the small merchant also 
sold coal and delivered it in bags or baskets to the people in the con- 
gested localities, and they really were performing a service to the poor 
people in those communities. Now, when the license bill went through, 
every large coal dealer in Boston or any other city was able to pay 
the license fee, and did so, but almost all of these little establish- 
ments went out of business; they could not afford to pay the license 
fee. The consequence was that the coal business was thrown right 
into the hands of those who easily could monopolize it, and people 
who wanted coal and had no bins in which to put it were obliged to 
pay more for small quantities or had to send their children down to 
the wharf with their little carts or with their sleds and bring up a daily 
supply. Now, just the very thing the Legislature was attempting to 
avoid, it established, — a monopoly in the coal business. 
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There is not a man in this Convention, no matter where he lives, 
but who may bring to his mind some little store in his community that 
is doing a great service to that community. It is giving an income, 
perhaps to some old man beyond the age when he can go out and 
labor hard, perhaps to some widow, or perhaps to some young man 
who is trying to start in business. Then there are larger establish- 
ments which employ one, two, or three clerks or salesmen. The pro- 
prietors pay good wages and have a personal interest in their em- 
ployees. Now, what are you going to do to them? Those people will 
be unable to compete with the State in the distribution of merchan- 
dise, — absolutely unable to do so. They will have to go out of busi- 

_ ness. But you will find that the State cannot compete efficiently with 
the great combinations of capital. I do not care whether it is in the 
grocery business, the coal business, the ice business, the dry-goods 
business, the drug business or any other business. 

Mr. James H. Brennan of Boston: I should like to ask the gentle- 
man from Somerville, in connection with his own argument, if the 
same person, whether she bea widow or whether he be a man who has 
reached that age where he cannot labor any longer, starts a little store 
to-day, and one of the chain stores, so called, comes along and com- 
petes with him or her, if to-day she or he has not got to get out of the 
business, and if this is an argument really against this proposition. 

Mr. Unprruitt: The gentleman is very nearly, if not entirely, 
correct. I think that the chain stores, so called, have proved that 
they are able to undersell the smaller stores. They buy in enormous 
quantities, they give no credit, they substitute goods frequently, they 
pay the lowest possible wage to their employees, — and I want him to 
take that into consideration, — and consequently they can undersell 
the little store. Now, sir, to go back to the coal business. In the coal 
business at that time, and I know, because I previously had graduated 
from a coal team, they paid their men from $7 to $9 a week for driving 
a single or a double team, and they worked ten and twelve hours a 
day. Now all of the coal teamsters, in Boston at least, are organized 
and-the lowest I think any of them gets is $16 a week, and none of 
them works over eight hours a day. 

Mr. Manoney of Boston: I should like to have the gentleman state 
when they ever paid teamsters $9 and $10 a week for driving a coal 
team in the city of Somerville, or Charlestown, or Boston. 

Mr. Unprruitu: I drove a coal team for a living for four years. I 
started in with a light team. I got $5 a week for driving that light 
team. It was true I was only fourteen years of age. At fifteen I was 
promoted to a heavy team, and I got $7 a week, and I drove that 
team for three years. When I was trusted at the age of eighteen with 
a double team, I was paid $9 a week, and I was paid as much as any 
of the other men working who were older than I was. 

Mr. Manoney: I should like to ask the gentleman how many years 
ago that was. 

Mr. Unpreruitt: I have some gray hairs (those I have left) but, 
sir, I do not think I look so old or decrepit that the gentleman might 
not figure back, and realize that it was not so very long ago, and J am 
sure it is not so long ago but I still remember the backaches from 
shoveling coal and the cold winter days driving team. 

Mr. Donovan of Lawrence: I should like the member in the fourth 
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division to explain a little further on this monopoly matter. Even ad- 
mitting that there may have been a monopoly in the coal business, 
was it not a private monopoly? And if it should come about that there 
would be a monopoly following this amendment would it not be a pub- 
lic monopoly, which the public would own, regulating and protecting 
the price of necessities from rising? 

Mr. Unprruitu: I do not believe there is any difference in cost to 
the people between a public monopoly and a private monopoly. A 
private monopoly perhaps may be more heartless than a public mo- 
nopoly, but the public monopoly is more arbitrary and taxes and takes 
from the pockets of the people capital to compete with those same 
people and waste money in any line of business in which the public 
monopoly may choose to experiment. 

Just stop.to think, gentlemen. Massachusetts has no natural re- 
sources. Coal is mined in Pennsylvania, Virginia, West Virginia, and 
Ohio. If Massachusetts had to depend upon the food supply raised 
within her own borders, all of the inhabitants would starve to death in 
less than a month. The food supply comes from the outside. I do not 
believe a hundred pounds of wool are raised on the-hills of Massachu- 
setts to-day, and for the clothing that we wear, or the goods which go 
into the production of the cloth, we have to depend upon outside pro- 
duction. What have we got here in Massachusetts? We have thou- 
sands and thousands of industrious people who are working in our 
mills and factories, in our shops and stores, in our great educational 
institutions, and, if you please, on our recreational coast-line during the 
summer. We have thousands of traveling salesmen, and small dealers 
in every branch of trade. We have thousands of young men who are 
starting in as clerks and as salesmen and eventually will become the 
merchants and manufacturers of Massachusetts. Pennsylvania places 
a tax of ten cents a ton on every ton of anthracite coal mined within 
its borders, shipped outside the State, and Massachusetts has to pay. 
It has nothing to do with the legislation of Massachusetts, and Massa- 
chusetts cannot pass a law that will take off that tax of ten cents. 
There is a question now whether the coal miners in Pennsylvania and 
in other coal districts will strike or not. What has Massachusetts got 
to do with that strike? Can she stop it? No, she cannot. There are 
strikes, all through the great western States, where they produce food- 
stuffs. Word has gone out, or did go out, to burn the fields of the 
harvest. Could Massachusetts stop that? She could not. But Mas- 
sachusetts can, if she will, establish textile and trade-schools, and by 
providing further opportunities which she can give her young men she 
will prevent those young men from being handicapped in going into 
business for themselves and improving their condition. But if she 
puts this amendment in the Constitution and becomes a competitor of 
those young men she says to them: “ You shall work for me, you shall 
work for me in the capacity of a slave.” (That is the way some labor 
men always express it when a man has to work for somebody else.) 
“You shall work for me and I shall pay you what I please; and if you 
get power enough later on, and organize and go to the Legislature and 
get your pay raised, and then get a pension, why, you have a pretty 
soft job, and you ought to be contented with it.’ But, sir, there are 
men in Massachusetts who will not be content with any such situation. 
They do not want a public job. They want a chance to build for them- 
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selves. They want a chance, and I do not believe any man in Massa- 
chusetts would refuse a chance to make a Carnegie or a Rockefeller of 
himself. Now I want you to look at this thing seriously and not be 
carried away by the exigencies of the present abnormal conditions. I 
am suffering just as much as any of you. I probably have as large a 
family as most of you have, to support and to educate. I feel the 
pinch just as hard as any of you. But I do not forget, if you please, 
that it is not a usual condition which exists, and do not you forget that 
if you ever give the city of Boston,and other cities, — and I will not 
except the city of Lawrence, —if you ever give cities a chance to go 
into the coal or grocery business IJ want to go back to driving team, 
because it will be the softest job ever made for a man in Massachu- 
setts. [Laughter and applause.] 

Mr. Cusick of Boston: It is with a good deal of reluctance that I 
speak upon this measure. The reason, which I admit frankly, is that 
I am counsel for men who deal in food-stufis. I want you to consider 
that. At the same time, I want to get you to consider my point of 
view on this measure. 

Do you know that in this amendment you have given to the General 
Court of the Commonwealth the most drastic power that is given by 
any Constitution of any State in this Union? ‘That in itself, if it is a 
fact, should be a sufficient reason for you to consider carefully the 
effect of this measure, and not be influenced by conditions which all 
of us admit are bad but which the purpose of this amendment will 
never correct. Everyone of us knows the condition that exists not 
only in Massachusetts, but all over this great country to-day in regard 
to the high price of food-stuffs. It is not a condition that is local 
to Massachusetts. No other condition could exist when the United 
States of America has been for three years trying to feed all the 
European countries as well as the United States. And when the dele- 
gate in the second division (Mr. Anderson of Brookline), the proponent 
of this measure, very unctuously remarked when he opened this de- 
bate that the United States was to-day the greatest corporation of the 
world, why did he not tell you the whole truth? Why did he not say 
that that power was simply a war power, and is expressly stated as 
such in the statute creating the power, and not leave it to be inferred 
that such was a reason why the Commonwealth of Massachusetts 
should approve the principles of this amendment? 

What does this measure mean? Does it mean municipal ownership? 
No, it does not. Does it mean that the Commonwealth may take the 
business of a concern which is dealing in food-stuff, and pay for it? It 
does not. This measure means, and means nothing more than that, that 
the Commonwealth shall enter into competition with the private indi- 
viduals and corporations who to-day are engaged in the production, 
the sale and distribution of food-stuffs. Now, what does that mean? 
That means that you destroy the individual initiative of men/ who 
have spent perhaps the greater number of their years in building up a 
business, and you do not pay them for.it. You destroy it by indirec- 
tion. 

For instance, let me illustrate. A lot has been said here about the 
milk business. The proponent of this measure knows the milk busi- 
ness. He has been investigating it for a number of years. He has to- 
day in his office certain evidence in regard to some of the factors of the 
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milk business. I know, and you know, that if that milk business in 
Massachusetts had been conducted illegally he would not wait until this 
time to prosecute it. Now let me tell you about the milk business. 
One concern has been producing and distributing milk in the towns 
and cities of greater Boston for sixty years. Up to fifteen years ago 
its business consisted of bringing milk in from the country and 
selling it here to peddlers, with no handling whatsoever, the peddler 
taking it to the consumer and distributing it. The economic condition 
was such that the peddler could not do it, because the laws of this 
Commonwealth require the treatment of milk before it is sold. To-day 
from this concern that supplies perhaps two-fifths or more of all the 
milk of greater Boston not one single drop of milk goes to any con- 
sumer until it is pasteurized and absolutely free from disease of any 
character, regardless of whether it goes down to the slums of the 
north or west ends or to the Back Bay of Boston; and, furthermore, 
when that milk comes in on the cars from the country and goes to 
the plants, where there are hundreds of thousands of dollars worth 
of machinery, no human person gets near that milk or comes in con- 
tact with it until it is opened in your kitchens for consumption. These 
people are not middlemen. For sixty years they have spent hundreds 
of thousands of dollars in developing that business. My friend here in 
the first division was telling you about the coal business. That is a 
matter of merchandising. If there are factors between the producer 
and the consumer that are unnecessary in the coal business it is one 
thing; but there is no factor between the producer and the consumer 
in the milk business, and therefore the thing that troubles the member 
in the first division is one. of “merchandising”, an economic propo- 
sition, which this amendment does not solve. [ 

Mr. Winuetrr of Norwood: I should like to ask, Mr. President, 
through you, a question of this gentleman regarding the merchandising 
of coal. From my knowledge of the coal business, —and we buy con- 
siderable amounts of coal for different communities in which our plants 
are situated, —I find that the greatest factor in the cost of coal as 
it is handled to-day is the competition that comes from the men who 
sell coal in different communities, competing with each other for coal. 
Now, would not the collective buying, which would be possible through 
the Commonwealth or the cities or towns in the Commonwealth and 
thereby removing competition with ourselves in buying from the 
mines, be a very potent factor in the merchandising of coal, and 
would it not relieve Massachusetts as a whole from profits which are 
paid to middlemen? The abnormal price as now made is a premium 
for deliveries over the actual cost at the mine. 

Mr. Cusick: The question of merchandising is purely an economic 
question, and is not a political one. We do not have to go any further 
than the suburbs of any city. We go out there and we find a butcher’s 
shop here, a grocery store there, a butter store there. They all are 
dealing in many of the same articles. Now, there is no way to stop 
that, but there is no question that that is an economic loss. There is no 
question that the thing some time has got to be met, but it is not 
going to be met by such an amendment as this, because it is purely 
and simply an economic question. The point I desire to make is this: 
In the good-will, trade and custom of the business conducted by the 
individual or the corporation is a valuable property right. Now, if the 



762 NECESSARIES OF LIFE. 

Commonwealth wants to go in and do that business, if it took that 
business and paid a reasonable compensation for it that at least would 
be honest. On the other hand, you simply provide that the Common- 
wealth may compete, and nothing in this amendment (please remember 
this, consider it, examine it and see if I am not stating what is true) 
nothing in this amendment provides for the taking of any business. 
Now, are you going to be dishonest with your own citizens? The 
minute a municipal plant for the selling or distribution of food-stuffs 
in many lines is set up, even if that plant does not exist but three 
months, a great property right has been lost to the individual who 
makes it possible for the municipality or the Commonwealth to engage 
in this business. It does not require any argument of mine to con- 
vince any thoughtful man in this body that private business cannot 
compete with municipal business or business conducted by the Com- 
monwealth. The factors are entirely different in both cases. In the 
one case you have the individual initiative supplied by individual 
capital, and they must make an increment on their capital through 
their operation; when business is carried on by the State or munici- 
pality your capital is obtained by taxation; you have the whole people 
to fall back on, in order to make up any deficit that is necessary, 
through taxes, and it is an entirely different proposition. 

Mr. ANpERSON of Brookline: I want to be sure that I got the 
gentleman’s argument. As I understood him, he argued against the 
latter part of the proposition, —and let him correct me if I do not 
state him correctly, — which authorizes the Commonwealth, if the 
Legislature grants the power, or the cities and towns, to establish and 
maintain markets, docks, fuel and coal yards, elevators, canneries and 
other like means of distribution, which I have especially stated might 
contemplate a milk distribution station, and he has stated frankly that 
he is counsel for one of the milk distributors. Now, I want to see 
whether or not the gist of his argument is that there should be a pro- 
vision in the Constitution, — mind you, not in a statute similar to the 
present statutory provision, —to the effect that you shall not set up 
a municipal gas company unless and until you take and pay for the 
existing gas company. In other words, is his proposition that there 
shall be no State or municipal cannery or slaughter-house or cold 
storage plant or milk distribution station or ice distribution station 
unless and until, under the Constitution, all the existing plants of that 
kind that want to have themselves taken and paid for are taken and 
paid for out of the treasury of the Commonwealth or of the munici- 
pality which undertakes to extend the facilities for the collection, 
preservation and distribution of the necessaries of life? 

Mr. Cusick: I do not think there is any need for me to answer 
that. The gentleman knows it very well. If he does not, I will re- 
state it. .There is nothing in the resolution which he has proposed 
here that gives the Legislature the power to take and pay for an exist- 
ing business dealing in food-stuffs, and he must know that fact. Now, 
as far as the Legislature is concerned, if the Legislature does not get 
that power from the amendment to the Constitution it cannot exercise 
it. 

Mr. AnprErson: Seriously I ask this question. If it be a constitu- 
tional right for the Commonwealth, either as a State or to authorize a 
municipality, to go into any of these lines of canneries, slaughter- 
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houses, milk distribution, ete., does it not necessarily follow as matter 
of law, ordinary law, without any express grant in the Constitution, 
that they may take by eminent domain any existing land or facilities, 
including all the business of your plants? 

Mr. Cusick: No. ; 
Mr. Anprerson: Pardon me. And use those facilities? In other 

words, if the gentleman’s proposition is a serious proposition, that the 
Commonwealth would be without power if it went into the milk 
distribution business in Boston or in metropolitan Boston to take and 
pay for, if the Legislature thought that was wise, all or any part of 
the machinery of his present plant, I am frank to say I should be 
heartily in favor of granting that -constitutional power, and would 
assent instantly to a proper amendment; for it is perfectly clear that 
the Legislature ought to be empowered when it goes into any of these 
businesses to take and pay for any plants that ought to be taken and 
paid for either ‘to facilitate the public business or in justice to any 
existing business. 

Mr. Cusick: Nowhere in this resolution is there any description of 
business or is the word business used. A business consists of more 
than the actual physical property used in the sale of a commodity. 
Attached to‘such property is a good-will, trade and custom, which is a 
property right and sometimes more valuable than the physical prop- 
erty. My contention is, — I may be wrong, I have tried here to ascer- 
tain the fact, but I believe I am right, — my contention is that this 
power gives the Legislature the right to authorize only the taking by 
purchase or otherwise of certain food-stufis, feeds, fuel, ice, ete.; it 
does not give them the right to take an existing business, and my 
opinion is that the minute such a proposition appeared in the Legis- 
lature that point would be raised by the legislators. In other words, 
you may destroy a business by indirection and competition. If the 
gentleman would not do that then why not make it plainer and give 
the Legislature the right to take the business as well as to buy and 
sell food-stuffs, fuel, etc.? 

Mr. AnpERSON: I will say to the gentleman, and it may shorten the 
discussion here, that if he will show me any authority or see me out- 
side the Convention and indicate that there is any reasonable doubt 
under\ this proposed amendment of the Constitution of the power of 
the Legislature to authorize the taking and the paying for any existing 
plant, I will sit down with him and work out such amendment to this 
resolution, and undertake to get the assent of my committee, as will 
put it beyond reasonable doubt. 

Mr. Cusicx: I thank the gentleman for his courtesy in this matter, 
but now I am referring the matter to the consideration of this Con- 
vention. I shall be glad if I can have an opportunity to take it up. 
The gentleman asked me if I could furnish any authority. No. As I 
said before, no Legislature in any State of this Union has this power, 
as far as I have been able to find it, and I have tried to have it 
verified by the commission that was appointéd by the Governor to get 
out these bulletins, and after conference I think I can say truthfully 
that you are now embarking on an undertaking and giving a power to 
the Legislature that is had by no other Legislature in this Union. 
Therefore of course there cannot be any authority on that specific 
point. But I do not think there is much doubt that a careful reading 
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of this measure shows definitely what it is, in other words, the right 
for the Commonwealth, town or municipality to compete with indi- 
viduals in the line of buying and selling food-stuffs, and to that end 
they may, if necessary, be authorized to establish, build if you will, 
then maintain the different plants, whether it be wharves or coal- 
yards or cold storage plants, that are necessary to do what, — to buy 
and sell food-stuffs. But this resolution nowhere authorizes the Legis- 
lature, by express words, to reimburse the individual for the loss 
through destruction of his business by competition with the State. 
And this method would be the only. method that would be practical 
to the State in most cases. 

Mr. Broprerick of Waltham: The gentleman’s opposition to this 
proposal is based chiefly on the ground that if it is adopted certain 
property rights of the individual will not be protected. Now, I wish 
to ask the gentleman what chance or hope the individual has now to 
protect such property rights as against the power of great combinations 
of capital, whenever that power may be unscrupulously or unjustly 
exercised? 

Mr. Cusick: I do not think that it would be of any benefit to go 
into that question at length but I will tell you, sir, you have got a 
mighty able representative of the United States government here who 
proposed this resolution and who has been investigating such matters 
as you referred to for a long time. I believe if he had found that there 
had been any violation of law he would have prosecuted. I want to 
call the attention of this Convention to the fact that there is plenty 
of law on the statute-books to-day in this Commonwealth that gives 
every opportunity to prevent a monopoly in the necessaries of life. 
Apart from the common law there have been passed in 1908, 1912, 
1913 and in other years, statutes which cover points in regard to 
monopolies, restraints of trade, unlawful competition, and combinations 
of trade intrastate. As far as interstate matters are concerned it is 
within the knowledge of you all that the United States government, 
certainly under some administrations, has made some successful prose- 
cutions under the Sherman Act. 

Now, Mr. President and fellow-delegates, let me state what I think 
would be right, and I do not think there is a great difference between 
us as to a proper remedy. I believe a law of this character, limited to 
times of war or public emergency, would meet the situation; but, I 
will go still further and say to you that I would define times of public 
emergency to include such a condition of distress as might be brought 
about in consequence of the control of the production, sale or distribu- 
tion of food-stuffs by any individual or corporation which results in a 
detriment to the public, and, therefore, against public welfare. In 
other words, I would limit the principles of this resolution to times of 
war, public emergencies, or when necessary for the public welfare. 
That would give to every person in this Commonwealth the protection 
which is necessary under the law; would meet the approval of every 
honest man and would put an end to the socialistic dogma which seeks 
to have the Commonwealth engaged in business which in itself will 
destroy individual initiative in business affairs. 4 : 

Mr. Josiah Quincy of Boston offered certain amendments to the new draft 
(No. 358) cited at the beginning of the chapter. 
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Mr. Quincy: It has seemed to me that the wording of the first two 
lines of this amendment left it in grave doubt whether the intention of 
the committee was carried out. I have no doubt that the committee 
intends to give full power to the Commonwealth to contract for or to 
purchase outside the State any of the articles here enumerated, but I 
am afraid, and I find that other members upon this floor are afraid, 
that the use of the words “take by purchase or otherwise” leaves it in 
doubt, as those words apply peculiarly within the jurisdiction of the 
Commonwealth itself, the Commonwealth having no power to take 
by eminent domain outside of its own limits. Of course that raises at 
least a serious doubt whether it is the intention of this amendment to 
give the full power to the Commonwealth to go outside the State, 
where it has no power to “take” in the legal sense, and to arrange for 
the purchase by contract or otherwise of coal and other articles of 
necessity. I take it the chairman of the committee will be prepared to 
say that that is a proper amendment to clear up that vitally important 
matter. 

The next change is purely a verbal one, to correspond with the new 
construction of the sentence which is made necessary. 

The addition of the words “preserving and storing” after the word 
“converting’’, in line 19, seems to be necessary to provide for carrying 
out fully the plain intent of the powers proposed to be given. 

Now, as I am on my feet, I should like to say just a word about the 
amendment offered by the gentleman from Winchester (Mr. Dutch), 
In the first place, he stated to us that his amendment made no change 
whatever, as he understood it, except to make this authority subject 
to the new clause “when and so far as a public exigency exists, and so 
long as it continues”; but in the necessary change in the construction 
of the resolution he has made, perhaps inadvertently, what seems to 
me an important change in respect to the powers of the Governor and 
Council. As the resolution stands those powers could be exercised 
until otherwise provided by legislation, and these words were purposely 
used, whereas under the gentleman’s amendment the powers of the 
Governor and Council would cease automatically the moment the 
Legislature assembled. Under the resolution as it stands they would 
continue until the Legislature acts, and the months of January and 
February quite conceivably may be important months for the exercise 
of powers under this proposed amendment. 

But it seems to me, Mr. President, that the important question 
which is suggested by the resolution of the géntleman from Winchester 
is this: Are we, in voting upon this amendment, committing ourselves, 
any one of us, upon the policy or expediency of passing legislation 
exercising any of these powers? I want to say for myself that I do 
not consider that in voting for this amendment I am voting in favor of 
the exercise by the Legislature of any one of those powers. I am not 
voting upon the question of policy, except to the extent of saying that 
it is sound policy for this Convention to untie the hands of the Legis- 
lature, to remove the restrictions which now prevent the Legislature 
from passing legislation of this character. I do not understand that I 
or the other gentlemen who vote for this resolution are saying how we 
would vote as members of the Legislature upon any proposal to exer- 
cise all or any of the powers that are included in this amendment. 

Mr. Epwin U. Curtis of Boston: Yesterday when my amendment 
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was rejected, I thought some gentlemen present did not understand it. 
Now, I see that the gentleman from Boston has used words that were 
in my amendment, namely, the provision for temporary shelter. I 
hope he will go home to-night and think over carefully two or three 
other matters I suggested. That resolution is now confined to the 
necessaries of life. Now, gentlemen, who is to decide what are the 
necessaries of life? If you want to do business here, and wish to allow 
the State to do business, do not use doubtful language that later must 
be interpreted by the Supreme Judicial Court. 

The gentleman who has just filed these amendments has been mayor 
of Boston. He knows the great city. He knows that some of us 
are unfortunate enough to hold real estate here. Not large holdings, 
perhaps, but a lot of small holdings. Mechanics and workmen have 
their little houses with mortgages on them. When we adopt this so- 
cialistic idea of having the State go into a business which it cannot 
run at a profit and go into competition with private concerns, the man 
who owns a little real estate is going to suffer, because he must pay 
the taxes. He cannot take up his real estate and run down to Proyi- 
dence or some other place. ‘Those who have invested in stocks or 
bonds can leave when they wish, but they must stay and pay the bills. 
I think you should consider the matter seriously before you make this 
State purely socialistic, as this resolution provides. We should give 
this authority for the existing emergency, — the war, —and there we 
should stop. 

Here is another thing for the gentleman from Boston to think over 
to-night. If the State finds itself loaded down with goods which it 
cannot sell to its citizens because the goods cost too much, authority 
to sell to citizens of other States should be granted. 

Again, I say, you should pause before you plunge this State for all 
time into purely socialistic undertakings. The committee says: “Come 
in at any time and stay forever.”’ I say: “Come in when it becomes 
necessary and stay as long as is necessary.” 

If the student from Boston in the second division will consider what 
I have said, I believe he will offer more perfecting amendments and 
eventually will have my amendment which was defeated yesterday. 

__ Mr. James P, Richardson of Newton moved certain amendments to the new 
draft (No. 358) cited at the beginning of the chapter. 

Debate was resumed Friday, September 28. 

Mr. Ricnarpson of Newton: The amendment which I have offered 
this morning is a simple one and would provide only for the applica- 
tion of the principles of the civil service system to any positions which 
may be created if the provisions of this suggested amendment to the 
Constitution shall be adopted. In other words, it is to take this ex- 
perimental work of the Commonwealth, if we are to go into it, out of 
politics so far as that can be done. 

I do not propose to spend any time in arguing the merits of that 
proposition, because I believe it will appeal to the members of this 
Convention and because I venture to think that the proponents of the 
resolution will accept it and approve of it. 

I now wish to say a few words, Mr. President, upon the amend- 
ment which I offered yesterday and which is printed under my 
name in this calendar. The purpose of that amendment is simple and 
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plain and easily understood. It presents a definite point which never 
yet has been considered by itself and separately. The whole purpose 
of that amendment is to limit the operation of the proposed measure 
to dealing by the Commonwealth and its municipalities in such 
articles as are comprised under the head of food-stuffs, feeds, fuel and 
ice, and to take out of the proposed article the words “other neces- 
saries of life.” 
Now there are three reasons which I want to give why I think that 

that amendment ought to be adopted, and ‘the first is this: I think 
that the field to be occupied by the Commonwealth in taking up this 
experimental method of State codperation or State socialism or what- 
ever you may be pleased to call it, should be limited and definite. 
Now if you will confine the operation of the amendment to food-stuffs, 
feeds, fuel and ice, you embrace a field which is logical, comprehensive, 
definite and at the same time reasonably limited. There is a field 
within which the amendment can operate with some certainty as to 
what matters are to be affected and what matters are not to be 
affected. If you gentlemen who are business men are going to adopt a 
new system in your business of any sort, —if you gentlemen who are 
school-men are going to adopt a new principle or method of instruction 
in the departments of your school, — you do not put it in at the first 
blush all over the plant; you try it out here and there and see how it 
works. 

Everybody in the Convention admits that this is an important part- 
ing of the ways; that it is a new thing in this Commonwealth which is 
proposed. If we are to try it, let us try it in a businesslike and 
common-sense way, and let us not spread it all over the possible field 
of business enterprise until we know how it works with reference to 
some things upon which you can put your finger. That is the first 
reason why I urge the limitation of this measure to the dealing in food- 
stuffs, feeds, fuel and ice. 

The second reason is because I believe the language of the amend- 
ment as it stands at present is open to the indictment of looseness, 
vagueness and obscurity. In other words, what is a necessity or a 
necessary of life? That definition has been changing constantly in the 
last fifty years. Many things are considered necessaries of life to-day 
which were not in that category a half century ago or even a less space 
of time. Many things are considered necessaries of life in the metro- 
politan communities to-day which are not in that category back in the 
hills or in the country. Moreover, every lawyer knows how many 
times the words “necessariés of life’? come before the courts for con- 
struction and interpretation. I need to mention only such matters as 
the liability of minors for necessaries of life and the operation of what 
is known as the Dubuque law to show you how uncertain the definition 
of the phrase “necessaries of l#fe’’ is and how much opportunity exists 
for litigation under the language of the amendment as it now stands. 
It seems to me, Mr. President, that the committee in charge really does 
not have in mind the extension of the field of this measure beyond 
the words which I would leave in it, because the sentence at the end 
of the resolution, which defines the instrumentalities which the Com- 
monwealth may take and operate, relates only to such instrumentalities 
as would be useful in dealing with food-stuffs, feeds, fuel and ice, to 
wit, “markets, docks, fuel and coal-yards, etc.” (not to weary you 

Y 
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with reading it), all relating to food-stuffs, feeds, fuel and ice. And 
therefore it seems to me that the purpose of the proponents of this 
resolution will be carried out as fully as it ought to be carried out if 
the words “and other necessaries of life’, which are indefinite and 
vague, and no one knows what they mean or can know until the 
Supreme Judicial Court takes the last guess at them, should be stricken 
out of that resolution. 

But the third reason perhaps may be said to embrace a little of the 
other reasons and, it seems to me, is the most important of all. If you 
limit the operation of the amendment to food-stufis, feeds, fuel and 
ice, you cover only a field in which are embraced none of the basic in- 
dustries of this Commonwealth. Now who shall say, Mr. President, 
that the lumber industry, the cotton and woolen goods industry and 
the leather industry in all its various forms may not be considered (or 
ought to be considered) as necessaries of life? And if the operation of 
this amendment is to be extended to cover those great industries, 
which are the basic industries of Massachusetts, and on which her 
industrial prosperity absolutely depends, you will have established or 
at least authorized State competition with your own basic industries; 
whereas if the operation of the amendment is limited to these definite 
things to which I keep referring, you will have limited it to matters 
which are produced principally outside the boundaries of this State 
and in respect to which it is at least conceivable that the argument 
yesterday of the gentleman from Norwood (Mr. Willett) with regard to 
the power of collective buying may apply, and that the amendment 
may be of benefit to the inhabitants of this Commonwealth. But I 
cannot conceive that it is good government to empower the State as 
an instrument of government to go into business in competition with 
the basic industries of the State. That is going further than public 
ownership, because it is creating not a constructive but a destructive 
force, and I never have heard that principle seriously urged before. 
I really do not believe that that is what is in the minds of the com- 
mittee now. 

For those three reasons, then, gentlemen, I urge the serious consider- 
ation of this amendment by the Convention. It certainly is true that 
unless we do so limit it there will be both a continual and a con- 
tinuous strain, in the halls of the Legislature and by the operation of the 
initiative petition, if that is to apply to these matters, to bring within 
the purview of this amendment matters which ought not to belong 
there; in other words, to stretch it constantly and make it occupy a 
larger field than that which it ought to occupy and that which will be 
occupied if the language is at once definite, comprehensive and logical, 
as I believe would be the case if the words “other necessaries of life’’ 
were stricken out wherever they appear. 

Mr. Baver of Lynn: In approaching the matter set forth by Mr. 
Anderson of Brookline as chairman of his committee I at first ap- 
proached it from the standpoint of a retail merchant, as I am a fairly 
successful retail merchant, and I was absolutely opposed to the propo- 
sition as being one that interfered too seriously with private business 
privileges. But as I looked at the matter from a community stand- 
point and analyzed it in every far-reaching way that I could, my 
opinions changed so that instead of being opposed to it they were 
absolutely in favor of it. I regard the proposed amendments as being 
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unfriendly amendments to the very fundamentals of the original propo- 
sitions as reported by the committee, because they are restrictive 
amendments. They are meant to be restrictive amendments. The 
movers of those amendments utterly fail to see and to appreciate the 
fact that our Constitution, whatever it may be, eventually will have to 
be broad enough to permit the Legislature of this State to do anything 
that speaks for the economics and the contentment of our whole 
people, without restrictions and without qualifications. There is no 
doubt about that fact to my mind. That is what we are coming to 
and that is what we ought to come to. Business operation and busi- 
ness systems after this international war, in my judgment, will be on 
an entirely different plane from anything we have known before. I 
believe the people will not be satisfied to let the United States govern- 
ment relinquish its control of the coal supply or the operation of our 
National railroads. I believe they will be satisfied with nothing less 
than absolute government ownership of those two great factors in our 
every-day life. And I believe, Mr. President, that if we are to do any- 
thing in the way of improving our Constitution we should improve it 
along lines that will permit, as I have just said, our Legislature to do 
those things that speak for the economics and contentment of cur 
whole people, no matter whose tree they may bark. 

It has been’said by some of the advocates of these amendments that 
there would be no remuneration for the private loss sustained if the 
State or any of its political factors should go into this business of deal- 
ing in public necessities. I wish to call to their attention the fact that 
when: the Commonwealth of Massachusetts first chartered our rail- 
roads and made that great progress possible in the transportation field, 
there was no consideration for the hundreds of thousands of dollars in- 
vested in stage-coaches and private toll roads that had to be thrown 
on the scrap-heap because of the march of progress; and there is no 
reason in my mind why there should be any consideration for a 
moment of the individual injuries when weighed in the balance against 
an entire community benefit. 

The gentleman in the fourth division, Mr. Underhill of Somerville, 
said yesterday that there was very little difference between public 
owned monopoly and private owned monopoly. It is a statement that 
could not be made by a man who has any understanding at all of 
either of those factors. Private owned monopoly, as everyone here 
knows, is run for the primary purpose of paying a profit to its stock- 
holders, while public owned monopoly, as everyone knows, is run for 
the primary purpose of giving a service back to the whole people as 
economically as possible. They cannot be debated on the same lines, 
they are so opposed to each other. To illustrate: It was only a few 
years ago that Newton D. Baker, then mayor of Cleveland, Ohio, had 
a situation confronting him very much such as exists in the city of 
Boston to-day. The electric light company in his city had a monopoly 
of the entire public electricity producing business in Cleveland, the same 
as the Edison Electric Illuminating Company has a. monopoly of the 
entire business here; and he made up his mind that he would establish 
a publicly owned electric plant for the production of light and power 
in that city. And so they went to the Legislature and got permission 
to issue $1,250,000 in bonds, to be retired in 20 years, to build such a 
plant. At that time the rate to the householder in Cleveland was ten 
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cents a kilowatt hour, the same as it is in Boston for household elec- 
tricity. They built the plant and, after setting aside a sum equal to 
the taxes on the plant as if it had been privately owned, setting aside 
a sum to retire its bonds, to take care of its maintenance, to take care 
of its depreciation, they were able to sell electricity to every house- 
holder in Cleveland at three cents per kilowatt hour with a minimum 
charge of fifty cents a month. Many of the households there do not 
even use the minimum charge because the rate is so low. The city 
was able to produce electricity for the electric railway companies so 
much cheaper than the electric railway companies could produce it for 
themselves that the railway companies have abandoned all electrical 
plants of their own and take electricity from the municipal plant. 

That shows, Mr. President, that government control of public neces- 
sities is not an expensive matter; it speaks for the economies of the 
whole people. It removes absolutely from the consumer the necessity 
of paying to the company large annual amounts that are spent every 
year by our public service corporations for the sake of shaping up Leg- 
islatures, shaping up city governments, shaping up town governments, 
in order that the corporations may be benefited. There is spent in this 
Commonwealth every year $500,000 of the funds of public utilities, 
that are paid for ultimately by the consumer, for the immoral political 
practices that prevail in this State as exemplified through the office of 
“Jake’’? Wardwell and “Charlie”? Innes. There is no doubt about that. 

Mr. Apams of Concord: Do you include in those public utilities the 
Boston Edison, the Boston Consolidated Gas and the Bay State Street 
Railway Company? 

Mr. Bauer: Absolutely, yes. 
Mr. Apams: Then J rise to a question of privilege. 
The Presrpent: Mr. Adams of Concord has the floor. 
Mr. Apams: I am a director in those three companies, the Bay State 

Street Railway Company, the Edison Electric Illuminating Company of 
Boston and the Boston Consolidated Gas Company; and I know as far 
as one can know what goes on in those companies, and I want to say 
that not one cent is spent by those companies in any way to influence 
the election of any State officer or any member of the Legislature, in 
any way improper or contrary to the laws of this Commonwealth. 

Mr. Bauer: In answer to that I wish to refer the gentleman who 
has just spoken to the testimony of “Jake’? Wardwell before our 
Board of Gas and Electric Light Commissioners this winter, where he 
testified that the Boston Edison Company had paid him a retainer of 
$50,000 a year to use as he well. knows how, and testified under oath. 

Mr. Apams: Mr. Wardwell is paid.a salary by the Edison Company, 
but not with any direct or indirect intention that the salary shall be 
paid for any improper purpose or for anything except his own uses. 

Mr. Bauer: And, Mr. President, in continuing along that line I 
wish to call the gentleman’s attention to the “yellow dog”’ secret pay- 
roll of the Bay State Street Railway Company of $120,000 a year which 
was uncovered before the tribunal that was passing on the arbitration 
of the wages of their employees some years ago, of which Mr. Pelle- 
tier, a delegate here, was one of the arbitrators. Why, Mr. President, 
the matter is so notorious that no one can successfully defend it. I 
was astounded the other day to go into the telephone booths that are 
used by the members of the Legislature and only by them, and I found 
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scribbled on the walls of those booths, almost on the very walls of this 
State House, the telephone numbers of “Jake’’ Wardwell and “ Charlie”’ 
Innes in almost every booth. [Laughter.] So I say, Mr. President, that 
the public control of all of this matter will wipe out the necessity of the 
consumer paying for any of this immoral political and immoral pro- 
fessional expense, besides rendering back to the people only service and 
not profits. 

Mr. Monracue of Boston: I desire to ask the gentleman if he 
understood that railroads or street Trailways were covered by this 
proposition. I desire to ask if he understood that railroads or street 
railways were covered by the matter under consideration. 

Mr. Bauer: I think the gentleman who has just spoken has a very 
conscious knowledge of the fact that they are. 

Mr. Dresser of Worcester: I wish to suggest one point of view in 
this discussion which I think has not been developed and seems to me 
to be important. This resolution is one of five or six resolutions re- 
ported to the Convention which extend the field of public endeavor 
and to some degree at least, if anything ever is done under them, enter 
the field of what we are wont to consider private enterprise. I refer to 
one resolution coming from this same committee relative to the use of 
agricultural lands and forest and water resources; to another resolu- 
tion which extends the power of cities to purchase and sell land for 
homes for citizens and similar purposes; to the provision for State 
insurance of all kinds and to some extent of social insurance. The 
question under any one of those resolutions is not whether the Legis- 
lature or the people shall act under them, and the argument which has 
been addressed to the Convention with reference to the pending resolu- 
tion, that the Legislature or the people never will do anything harmful 
under it, is an argument not entitled to any weight. The question is 
whether, in reviewing our system, our theory of government, we shall 
change that theory in any degree by removing the barriers set up by 
the construction of the court and by the common understanding of the 
people from time to time between what is proper public endeavor and 
what is proper private endeavor. 

Let us imagine the Constitution with these new powers, the five or 
six that have been reported, written into it, and compare such a docu- 
ment, and what is likely to arise or what may arise under it, with the 
document we have now. 

Suppose that with the power to deal in land for homes, with the 
power to go into all sorts of insurance, with the power, even as closely 
regulated as it is under this pending resolution, to establish all sorts of 
business, as they do in Australia, where, notwithstanding the assertion 
of my friend from Worcester (Mr. Washburn) that a clean collar is not 
a necessity of life, they have public laundries run by the State, — 
imagine these various powers written in. We find, then, that there 
have been taken down little by little the several barriers or distinctions 
‘between public and private endeavor, so that if, after these amend- 
ments have been included, it should seem desirable, for example, to 
take over the Gloucester fishermen, and if this might not quite come 
under the development and use of our water resources, or quite come 
under the distribution or conservation of food-stuffs, but possibly does 
come somewhat near a public need, of which the Legislature now and 
hereafter is the sole judge, and it is put up to the court to determine 
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whether or not the taking over of the Gloucester fishermen is a public 
use, will not the court say, will it not almost be bound to say that 
these new provisions written into our Constitution by this Convention 
express, in the words of Mr. Justice Holmes, “the preponderant public 
opinion”’ that such a matter and kindred matters, if the Legislature 
thinks wise, are matters of public use and therefore to be undertaken 
by public authority? It seems to me that the risk of the pending 
resolution is not so much in itself as in its implication and the exten- 
sion of that domain of public use which it foreshadows. 
Now is any extension necessary? Of course it is not useful or neces- 

sary to spend a moment of time upon a review of the constant pace- 
keeping of the Legislature and of the courts, whenever the courts have 
been asked to construe legislative acts, with the needs of our advancing 
civilization. Fifty years ago, perhaps, nobody thought that a public 
water supply was of public interest. Nobody thinks to-day that a 
public water supply 1 is not absolutely a public purpose. There are in- 
numerable similar instances. Every advance in our whole civilization 
has affected or extended public control, and under our Constitution 
there has been no retardation of governmental usefulness as opinion 
from time to time desired it. 
Now a word as to the pending resolution. It has two aspects, un- 

fortunately, unduly and to my mind unwisely commingled. It has the 
aspect of the protection of public health and public safety in times of 
need. I believe that so far as the providing of fuel, so far as the pro- 
viding of foods, so far as the providing or distribution of flour, so far 
as any of the things that we all agree to be the absolute essentials of 
life are concerned, this State to-day has power to do what is necessary 
to be done to protect the health and the safety of its people. If our 
streets are to be lighted, coal may be necessary to do it. If our 
hospitals are to be heated, coal is necessary. If any of our works «is 
to go on, if our people are to exist, the taking, distribution and control 
of those things are necessarily a matter of public control and public 
interest. That I believe can be done now. The old opinions of the 
court had to deal not with the emergency or the need but with a 
question of whether coal could be bought cheaper or not, which is a 
very different question. If it can be done now, then this resolution, 
so far as the emergency or the need is concerned, is unnecessary. 
Nobody knows absolutely whether that can be done or not, because 
after all our court must determine finally whether it is a public use. 
And therefore we are agreed, I take it, the great majority of us, that 
the primary function of government being the protection of the health 
and the safety of its people, if there is any doubt about the power 
under the ‘Constitution now, we should see that such power is given. 

Mr. Anperson of Brookline: I thought the gentleman misstated the 
interpretation put by the Supreme Judicial Court in the public need 
question which has been before the court twice. I wish he would re- 
state that. If I am correct in my view of the decisions, only two of 
the judges of the Supreme Judicial Court held that even in time of 
need was there power in the Legislature under the existing Constitu- 
tion to authorize a municipal government to deal in coal, fuel and any 
other necessaries. That is one thing that I wanted to ask the gentle- 
man. 

Mr. Dresser: I have not looked at those opinions for some time, 
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but I think that the gentleman has stated them accurately. I do not 
care. In the first place, those are advisory opinions, not the decisions 
of the court. They are given as the advisory opinions are given, not 
after argument, not after long deliberation, but in an advisory capacity, 
and are not binding upon the court in any later decision. In the next 
place, conditions change from time to time. I do not know what may 
have been the situation then, but it is inconceivable, — inconceivable 
that there is not power in this State, and power which the courts will 
recognize. To provide the essentials for the health and the safety of 
our people, —that is the first duty of government. 

Mr. Anprerson: I ask another question, for I am very anxious to 
get the gentleman’s view in which I always am interested, and I am 
particularly interested now, for he said, greatly to my surprise, that 
the times have changed, — and we must change with them, I suppose 

- was the inference. He said a moment ago, and I wonder if he seriously 
means it, that the question of what was a public use ultimately must 
be determined by the court, whatever there was in the Constitution. 
Those were not his exact words, but that was the import as I under- 
stood it. Now does he mean by that that the people of the Common- 
wealth cannot adopt a Constitution which shall create a new Category 
of public uses binding upon the courts of the Commonwealth? 

Mr. Dresser: Of course I said nothing of the sort and I think the 
gentleman must have misunderstood me. The question of what is a 
public use must be determined finally by the court; must be deter- 
mined, under the Constitution as it stands at this moment, simply by 
what the court believes, finds to be, as I like the phrase, “the pre- 
ponderant public opinion”, — which this court never has yet violated 
and which the Supreme Court of the United States does not violate. 
Now take the other suggestion of the gentleman. Of course we can 

write into the Constitution whatever we choose. And when we write 
it in it is binding on the courts. And my point is that when we have 
written into our Constitution these five or six extensions and defini- 
tions of public use where there is now no definition, — except, I think, 

‘the homestead taking, practically no definition of it, — when we write 
these in we then have asserted in this Convention a new conception of 
the duties of the State, and a conception which the court must follow. 
I fear 'I do not make myself clear about it, byt it is my intention to 
compare our present theory of leaving the egislature free and the 
court free to translate into legislation whatever is necessary to meet 
the changing conditions of our civilization. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Worcester if it is not better to have our Constitution written by the 
people through this Convention and their action afterwards on what 
we do, than to have our Constitution written by the courts. 

Mr. Dresser: The Constitution is written by the people if we lonve 
the phrases flexible to meet their desires. The phrases of our Constitu- 
tion are flexible now and do meet the changing desires. 

Mr. Creamer: I should like to ask the gentleman from Worcester if 
it is desirable to have our Constitution and our laws so flexible that 
different judges may pass different opinions upon them? 

Mr. Dresser: I suppose that is inherent in any human institution, 
—that different executives, different commissions, different judges, 
different delegates approach a question from a different point of view. 



774 NECESSARIES OF LIFE. 

Mr. Creamer: I simply asked him, —he has not answered my 
question, —if he thought it was desirable to have our Constitution so 
flexible, or if it was not more desirable to have our Constitution 
state absolutely what we mean and what we want. 

Mr. Dresser: I think it is better to have a flexible Constitution 
than a rigid one which may last but three or four years and then have 
to be revamped. [Applause.] 

Mr. Donovan of Springfield: I should like to ask the gentleman to 
explain a little further his statement that our Constitution was founded 
upon a theory of government. My object is to find out if we must hold 
to the theory regardless of the facts of our present industrial and social 
life. 

Mr. Dresser: There is no theory expressed in our Constitution any- 
where that prevents our Legislatures, our people, our courts, from 
meeting, as they have met, the changing conditions of social life. 

Mr. Donovan: The last statement of the speaker begets another 
question. In his reference to the fact that public opinion will manifest 
itself in changed legislation, he held that it never has been known that 
the courts have not succumbed to this public opinion. Now, is it not 
possible, and has it not been the history of our State and Nation, that 
there have been times where that public opinion had to manifest itself 
in terms of threatened violence before those forms of legislation and 
the judgment of the courts began to reflect the changing opinion of the 
people? 

Mr. Dresser: My statement was confined to our Massachusetts 
Legislature and our Massachusetts courts, and I prefer confining it 
there. So far as making use of violence, I am aware of but one 
instance, which was the Shays’s Rebellion referred to the other day. 
I should say that the present resolution is supported by those of us, 
who are the great majority, who believe that if there is any doubt 
that the public, the government, has no power to provide in times of 
need these necessities, — and I do not mean times of war, I mean the 
ordinary times of need as need develops from time to time, — that it is 
entirely right and wise probably that that power be granted. The 
other aspect. of the resolution, which calls to its support other people, 
whom I believe to be the minority of this Convention, is that 
power should be given tp the State to compete or to go into business 
for the sake of diminishing prices. Now, there is a difference. If coal 
is a necessity of life, whether we shall have coal and get it, get it at 
any price, get it so far as we can, as we get water, as we get air, is one 
question; but whether we shall pay $8 a ton or $8.10 a ton, is another. 
They are two distinct propositions. One has to do with public duty, 
the other has to do with the ordinary conditions of trade. Now, those 
ordinary conditions of trade may be taken up — 

Mr. Wituert of Norwood: May I ask the gentleman from Worcester 
if under ordinary conditions, if correctly defined, we can save fifty 
cents a ton or a dollar a ton by purchase of coal for the Common- 
wealth of Massachusetts, would he consider that a desirable and proper 
activity for the Commonwealth to engage in? 

Mr. Dresser: If I understand the gentleman’s question it is that if 
the Commonwealth could by buying coal save money and then sell at a 
less price than is now charged, whether that would be desirable. I do not 
know whether that would be desirable or not. I do know, I think I 
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know, that that is a change of governmental theory. The desirability 
of doing it may be a question for discussion by the Legislature. The 
question whether that theory shall be a part of our fundamental law 
is a question for us here, and a much more far-reaching one. 

Mr. Bauer of Lynn: The gentleman from Worcester has just said 
that it is a change of governmental function. Has not the government 
for a long while been tending to supply water to the inhabitants of the 
cities and towns and districts on the ground of health, and while that 
may be a health measure is it not equally a health measure to prevent 
people from freezing to death? 

Mr. Dresser: I have covered that point. I agree that it is a health 
measure to keep people from freezing to death. I deny that it is a 
health measure whether the price of coal is $8.10 or $8.05, if that is the 
only reason for the legislation. There is a distinction between the 
supplying and the getting of the things necessary to our existence and 
the mere question of price. Now, the question of price is cared for in 
other forms and corrected in other ways. It is corrected by supply 
and demand, by economy. It is corrected by our mass of legislation, 
affecting not only business as conducted in Massachusetts through 
State statutes. but through the Federal statutes. That question is not 
without its remedy, but to attempt to regulate it through this resolu- 
tion is a departure from our theory of leaving to the government what 
is purely governmental and leaving to the individual what may be 
made the subject of reasonable and legal competition. 

Mr. Brown of Brockton: I would ask the gentleman for his opinion 
on this question: Has this resolution any merit from the standpoint of 
affording an opportunity to educate the people perhaps to the false 
economic theories which he now thinks they hold? Has it any merit 
from the standpoint of Legislature deliberation and possible education 
therefrom? 

Mr. Dresser: I cannot say anything about economic theories, false 
or sound, because I know nothing about them. As to the other sug- 
gestion, I do not think this measure ought to be limited to war or war 
conditions. There may come a time in Massachusetts when, as the 
delegate from Worcester (Mr. Hobbs) suggested, we shall have to do 
like Pharaoh, and in the seven fat years save our corn for the seven 
lean years. The minute it appears that in Massachusetts we cannot 
get the essentials of life, or that we are at the will of transportation or 
other things, it then very probably is as much a duty of the State to 
see that those essentials of life are gathered and provided as it is to 
provide water or to provide light. The question comes solely upon 
where the line is to be drawn, and it is a changing line, which under 
our present Constitution does change and may change from year to 
year, but, if our Constitution is written, as has been suggested, 
specifically and definitely, so that the man who runs may read, the 
precise words may be outgrown in a month. 

Mr. Witzerr of Norwood: I wish the gentleman from Worcester 
would clear up one point to which he referred. Take, for example, 
the question of theory of government. I am asking for information. 
The town of Norwood runs a municipal light plant as a business propo- 
sition. It makes, perhaps, twelve or fifteen thousand dollars a year. 
It sells stoves and other like fixtures. It does everything incidental to 
‘business, and it appears to be to the advantage of everyone in the 



776 NECESSARIES OF LIFE. 

community, so far as I am able to judge. I should like to ask the 
gentleman from Worcester whether, under the statutes which are pro- 
vided for the Legislature to take possession in connection with other 
like matters, there is a change of theory of government? Take, for 
example, in the question of the distribution of coal, or the distribution 
of ice or any like necessities, is there introduced any change from the 
existing situation, or any change as regards the theory of government? 

Mr. Dresser: Do I understand the gentleman to have reference to 
this specific resolution, the phrasing of it? I do not think I quite got 
his question. 

Mr. Wittett: I understood the gentleman from Worcester to say 
that under this resolution we were launching out upon a new theory of 
government; that if the Constitution was changed so that we had the 
right to do these things that are provided for under it we in fact were 
introducing a new theory of government, a different theory from what 
we now have. I asked whether there is any real distinction between 
these activities which already are permissible under the Constitution 
as it now stands, such as relate to providing electricity and gas, and 
those which this resolution would permit, — such as the distribution of 
coal and ice and other like necessities. 

Mr. Dresser: The justification for the municipal light plant is not 
getting cheaper light, it is making safe highways, it is bringing to the 
people facilities through taxation which possibly no private company 
might give. The water company, for example, might never find it 
profitable to enlarge its reservoirs to provide for the future, because it 
could get no adequate return, but because water is a health and a 
safety necessity the municipality may take it over and may build for the 
future. The basis, the justification for the light, the water, is found 
in our present Constitution, because of the general welfare and the 
police power and the right and the duty of the State to look after the 
health and the safety of the public. Now, I cannot distinguish every 
case that may be brought up. There may be a public need for shoes, 
as there is; but the making of shoes may not be a public purpose. 
There may be a need for cheaper meat, but the killing of cattle may 
not be a public purpose. That distinction always can be drawn now, 
and the public purpose grows as our need for it grows and as we all 
come to believe it to exist. Here there is no distinction based on that 
ground. Anything that possibly can be imagined to be done becomes, 
under this regulation, a public purpose, irrespective of its immediate 
connection with public needs. 

Mr. Witirrr: I want to ask further, if there is no difference, 
and I cannot conceive that there is any difference between the distri- 
bution of water and the distribution, we will say, of ice or of elec- 
tricity or gas or any of these public necessities, how are “we to meet 
these changing conditions to which the gentleman refers unless we 
give the Legislature full authority and power and leave it for them to 
deal with the need as the need arises? Is it possible for us to deal 
with matters in any better way than to give great freedom to the 
Legislature and leave it for them to determine, in the interest of the 
people of the Commonwealth as a whole, when the time has come for 
different action? 

Mr. Dresser: Precisely my point. We do leave the Legislature as 
free as it is possible to leave it. Every single bit of legislation that has 
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been enacted has been enacted as the State, as the people, recognized 
new uses, new demands and new needs. That will be for the future to 
determine. We cannot tell now what will happen a year from now or 
twenty years from now in our public sentiment. 

Mr. Witiett: May I ask the gentleman from Worcester, then, what 
his objection is, if he has any, to this present measure before this 
Constitutional Convention? 

Mr. Dresser: May I restate my objection? There is no objection 
that I can conceive of to giving, if it is necessary, —I do not think itis, 
but if it is necessary, — to giving to the Legislature the power to meet 
the public need as to these matters of absolute necessity. There is 
every objection, and I think most of us agree to that, to giving to the 
Legislature a power to deal in matters, necessities, fuel, food, coal, 
anything where the reason for doing it is not protection of the public 
but a desire to lower the price. I want to make that point clear, if I 
can. It is not the public business, as a governmental concern, to see 
whether boots are sold at one price or another, or hay is sold at one 
price or another, or coal at one price or another, until the fixing of the 
price violates some commercial law or some monopoly law or some- 
thing of that sort; it is not a public business to get everything we 
need as cheaply as possible; it is private business to do that. It is the 
public business to see that we have the necessities; at a price, or at no 
price. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Worcester if he does not consider the prevention of private extortion a 
proper public purpose under any and all conditions. 

Mr. Dresser: I do. It is so considered by every Legislature that 
has acted upon it. There is no constitutional requirement necessary. 

Mr. Creamer: I think that the contention of those of us who are 
in favor of the Anderson resolution is that the Legislature has not the 
proper power to prevent that private extortion under present circum- 
stances. 

Mr. Dresser: With that contention I do not agree. 
Mr. Brown of Brockton: Is it not, then, your fear that the, Legis- 

lature may at some time become more radical than it seems to be at 
present? 

Mr.) Dresser: I have no fear either of the Legislature or the people 
on this question. It is purely the basic question of what sort of a 
government you want. I do not care whether the Legislature shall act 
or shall not act under this or under the other resolutions that are 
based on the same principle. It is a question whether we shall change 
our theory, — because these things all fit in to a change in theory. 
Shall we lose the distinction now, in this year of 1917, between what 
really is a governmental purpose and what anybody at any time may 
think it is desirable for the State to undertake? 

Mr. Lowe of Fitchburg: I should like to ask the member from 
Worcester if this resolution gives any authority to the Legislature to 
grant subsidies or pay bounties to increase the necessities of life. 
Now, I am more anxious about the quantity of the necessity than 
I am about getting the necessity to the people. 

Mr. Dresser: I do not understand that there would be any power 
under this resolution to do what the gentleman suggests. There would 
be power under another resolution, reported by this same committee, 
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on resources. I have not examined it enough with that in mind to 
have a very definite opinion, but it is referred to by the chairman of 
the committee as a supplemental resolution to this, and perhaps there 
is the power there. So that if they both were passed there would be 
the possibility of the State, if it were desirable, going into the farming 
business and raising milk and distributing it. Now, the doubt as to 
the two aspects of this resolution, Mr. President, may be removed, it 
seems, very simply. I wish that it were possible, — I am not familiar 
with what procedure might be necessary, but I wish it were possible, — 
for the chairman of this committee to bring in a resolution, based on 
the various suggestions of the members that have been made, which 
shall remove any doubt there may be as to the power to deal in any 
times of public emergency with these necessities of life, so that we 
might have before us the possibility of determining now, as we shall 
have to determine on the succeeding resolution, whether or not we 
shall change the theories of our government. 

Mr. Lronarp of Boston: I have listened with some attention to the 
remarks of the last speaker, especially what he has said relative 
to the court passing upon the matter of public uses and public 
purposes. It occurs to me that if we were to adopt the amendments 
offered by the gentleman from Winchester (Mr. Dutch) there is 
another question that we might call the court to pass upon from time: 
to time. Upon a matter of what are public purposes, the court has 
passed upon many times and upon a variety of issues. It has declared 
that the allowing of the city of Boston to sell bonds for the purpose of 
loaning money to rebuild after the great fire was not a public purpose, 
yet, on the other hand, the allowing of the balance of that year’s salary 
to the widow of a deceased judge has been declared to be a public 
purpose, because the court said that the Legislature by doing that 
might aid in the procuring of valuable service to the State from citi- 

_ zens who might serve in the capacity of judges. Well, now, it seems 
to me that if we are going to pass any amendment to the Constitution 
here at all there is danger of having a too restrictive amendment. 
The gentleman has moved an amendment when and so far as a public 
exigency exists. Now, who is going to determine what is an exigency? 
In the first place, of course the Legislature will determine that ques- 
tion. In a certain combination of circumstances legislation is asked 
for, and the Legislature says that that is an exigency and therefore this 
legislation is justified; but supposing that the legislation enacted is 
contested, and supposing there are litigants who say that there is no 
exigency, is it not reasonable to say, gentlemen, that at times we shall 
have at least what we might call mixed questions of law and fact that 
will go to the Supreme Judicial Court, and that the Supreme Judicial 
Court will be obliged to determine whether or not at the time that this 
particular act was enacted by the Legislature, there was or was not an 
exigency? Now, I submit that if that is so, —if that is so, — however 
well qualified the Supreme Judicial Court is to pass upon matters of 
law, that there is no rule of the common law and there is no statute 
law whereby our courts can tell us whether or not exigencies in certain 
cases exist, because by the very form and interpretation of our Consti- 
tution our judges are given an independent salary and a secure tenure 
of office, and they do not feel that economic strain that must come 
om time to time to the people, and, moreover, men who could pass 

\ 
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upon such a question as an exigency are men who must be specialists 
and qualified by particular economic study upon that question. Now, 
I submit that however well qualified our courts are to pass upon 
questions of law the courts are not formed or constituted or capable of 
passing upon the question of an exigency, and if the amendment of the 
gentleman from Winchester (Mr. Dutch) includes that, and means 
that, that question sometimes will come to the courts; so I say it is 
very important of consideration from that point of view before we 
adopt it. 

It seems to be the opinion of some that if we should adopt a resolu- 
tion like this, immediately the State is committed to a wide policy of 
going into every kind of business or commercial enterprise. That does 
not appear to me to be the fact at all. We simply are submitting a 
permissive amendment to the Constitution, and there are many coun- 
tries and States where there is no Constitution at all and no restriction 
upon the legislative power, where the States or countries have not gone 
to any such extent into business as has been suggested. 

There is one other thing I should like to call to the attention of the 
delegates which seems to me to be a governing principle that we might 
consider in a matter of this kind, and that is the general rule that has 
been followed in the interpretation of our constitutional law. I refer 
particularly to the Federal Constitution, where it has been held that 
wherever a power has been granted to the Federal government that 
power can be exercised in every particular, and I think here, when we 
are framing an amendment, that if we are going to adopt an amend- 
ment it should not be a restrictive one, but it should be one that shall 
give to the Legislature all the power that will be ample authority to 
meet any given case. And in that connection I just want to quote 
very briefly from an elementary work, namely, Mr. Bryce in his 
“ American Commonwealth” (Part 1, chapter 33), when he refers to 
Chief Justice Marshall in the early decisions on the Constitution. He 
says: 

The people . . . when they confer a power, must be deemed to confer a wide 
discretion as to the means whereby it is to be used in their service. For their main 
object is that it should be used vigprously and wisely, which it cannot be if the choice 
of methods is narrowly restricted;"and while the people may well be chary in delegat- 
ing powers to their agents, they must be presumed, when they do grant these powers, 
to grant them with confidence in the agents’ judgment, allowing all that freedom in 
using one means or another to attain the desired end which is needed to ensure success. 

I submit that in handling this question here a small amendment, 
which is very limited in the number of lines and sentences, but yet 
which probably would be a matter of very wide construction and wide 
interpretation, will be very important in future decisions. It seems to 
me that the best thing for us to do, and the wisest thing, is not to be 
frightened by what may happen, but to delegate this power freely 
and fully. 

It seems to me that the two amendments that are offered by the 
gentleman from Winchester (Mr. Dutch) and the gentleman from 
Newton (Mr. Richardson) are suggestive of an incident that I once 
heard of a gentleman who had been to a horse fair and had completed 
a horse transaction, and he described it in somewhat these terms. 
He says to his friend: “I was at the fair, and as I was coming back I 
met another man, and he says to me, ‘Were you at the fair at Gros?’ 
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‘I was’, says I. ‘Did you trade?’ says he. ‘I did not’, says I. And 
so with that we traded, and he took my horse, that is, the other horse, 
and I took his horse, that is, this horse. When we were going he says, 
says he, ‘There never was a man from Gros’, says he, ‘but could stick 
his finger in the eye of a man from Kilnagros’, says he, ‘and that 
horse you have’, says he, ‘is blind in one of his eyes’, says he. ‘ Hello!’ 
says I. ‘Hello!’, says he. ‘There never was a man from Kilnagros’, 
says I, ‘but could stick his finger in the two eyes of a man from 
Gros’, says I, ‘and that horse you have is blind in both his eyes’, 
says I.” Now, gentlemen, it seems to me that the first amendment 
offered by the gentleman from Winchester puts one eye out of a fairly 
decent nag that the committee have offered us, and the other amend- 
ment, which still further limits the operation of the measure and 
strikes out the dealing in the various necessities of life, puts out the 
other eye and really gives the people a blind horse, and I do not think 
that the Convention want to submit that sort of an amendment if 
they are going to submit anything to the people to be voted upon at 
the election either this year or next. [Applause.] 

Consideration of the resolution was resumed Tuesday, October 2. 
Mr. Martin M. Lomasney of Boston offered the amendment cited at the be- 

ginning of the chapter. 

Mr. Lomasney of Boston: This is a very important question, and it 
seems to me that before we go too far in these extraordinary times we 
should pause. Any man who knows anything about existing conditions 
will admit that real estate pays more than its just share of taxes. 
Real estate is visible; it cannot escape taxation. It may be valued 
more than it is worth, it may be valued less than it is worth, but it 
pays taxes. It is easy enough for some people who have bonds and 
stocks, and also that class of people who invest their money in life 
insurance that is to be paid when they die, —it is easy for those 
people to talk about shifting the burden upon some one else; but the 
taxation of personal property is almost a farce. We do not get one- 
third of it. Now, that is my opinion. Down-town property in the 
heart of this city is not paying more than two and one-half or three 
per cent. Many of the big office buildings’ are let on leases; in many 
cases those leases were made when times were normal. ‘Times are 

. not normal now; we have a war on; all kinds of taxes have got 
to be raised. How is it going to be raised? Most of it from real 
estate. 

The district I, in part, represent pays pretty nearly one-half of the 
taxes of the entire city of Boston., The richest class of people own 
property there, and the poorest class of people own property there. 
Down here on the slope of the hill you will find poor men and women 
who work from sunrise until dark, and far into the night; they put 
their little savings into an equity in a piece of real estate, so that they 
may have something to hand down to their children. You will find 
that all over the Commonwealth, — men and women working and 
saving nearly all the time, night and day, so as to buy a little home, 
that they may leave something to their families. 

Now, I suggest, Mr. President, before we go too far, we should 
recognize that these people have vested rights which should be pro- 
tected. I desire to stop no person from getting proper relief at the 
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proper time, but I believe that the present proposition before the Con- 
vention goes too far; particularly in these times. No one can tell 
where we are going to stand if this war taxation keeps up. I say, sir, 
real estate can stand so much, and no more. Consequently, Mr. Presi- 
dent, J offer this amendment because it deals with this matter in the 
proper way. It seems to me that the other resolution goes too much 
into details. 

The Convention, it seems to me, has got away from the fact that 
we are a Constitutional Convention. We are declaring principles of 
government, we are not declaring for details of government. It seems 
to me that is wrong. If we keep on in this way, instead of having a 
short, concise Constitution, we shall have one as large as our Blue Book. 
We are going too much into details. The propositions submitted to 
the Convention by the gentleman from Boston and the gentleman 
from Brookline, it seems to me, are open to these objections. 

I suggest the amendment I offer, because it declares what shall be 
the principle of the State, and leaves to the Legislature the duty of 
working out the details. No. 358, it seems to me, is socialistic; it goes 
too far; it is too sweeping. See the words it uses. It allows the 
taking of markets, docks, fuel, and coal-yards, cold storage plants, 
elevators, warehouses, slaughter-houses, tanneries, etc. Why cannot we 
leave all that to the Legislature? Where are you going to be if you 
try to put through a constitutional amendment like that? You will 
have every business interest in the State aroused. You will have the 
cry raised that it means increased taxation. Why not realize this at 
the start, and declare for a short, concise article of amendment, so 
plain that no one can misunderstand it, and so broad that the Legis- 
lature can act in times of emergency? What do I mean by “emer- 
gency’’?. Flood, fire, famine, —a thousand other things; or if the 
milk Trust, or the ice Trust, or the coal Trust, or any other Trust is 
trying to crowd and rob the people, we then will have a law passed by 
the Legislature that will stop them. It seems to me, sir, that in these 
times to pass an amendment like the one submitted will expose 
to the objection that the times are not normal; that the cost will be 
prohibitive; and it will result in a great deal of injustice if it is passed 
and ratified by the voters. 

Mr. Hersert A. Kenny of Boston: Does the gentleman include in 
“emergencies”’ times of strikes? 

Mr. Lomasney: Yes, sir. I provide for shelter. What does that 
mean? In case the mill owners put their employees on the street, put 
them out of their houses, I want authority to feed them, clothe and 
house them, if necessary, so as to protect them in times of emergency 
or distress. And what is more of an emergency than distress in times 
of labor strikes? Why commit the State to paternalism and to social- 
ism at the start? Why not try my proposition? Why not try it 
and see what it will do? Why argue because this or that thing has 
happened somewhere else that it applies here? It does not apply here. 
We try to take care of our people here. We can trust our Legislature 
to take care of our people if we will declare for a sound, comprehensive 
article of amendment that will permit it and not for a socialistic 
statute law. Because, Mr. President, if we mention in this Constitu- 
tion all these things, the very thing that might save us might be pro- 
hibited because we have not specifically mentioned it. 
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I trust, sir, that the amendment I have the honor of presenting will 
be adopted. 

Mr. Durcu of Winchester: I should like once more to make clear 
the issue which is presented by my amendment, and to explain in 
effect what I take it the debate has developed. 

I think the last speaker has shown very clearly that we ought to 
confine this resolution to times of emergency, — the operation of it to 
times of emergency and distress; we ought not to go further in de- 
claring in the Constitution the policy of this Commonwealth. 

The other day we had amendments which, like his, accomplished 
not only that purpose but restricted the proposition in many other 
ways, and they were defeated. I doubt if they would be defeated 
again to-day. But I ask this: I ask that we take, in the first place, a 
test vote on this one question of confining this resolution to the 
emergency proposition. That is all that my amendment carries out, 
absolutely all that it tackles, — confining the proposed resolution to 
times of emergency, times of public exigency. No other change is 
made or intended by that resolution. 

Mr. Anprrson of Brookline: Permit me to inquire of the gentleman 
from Winchester whether he would be content with the language which 
is suggested to me by the delegate from Fall River (Mr. Cummings), 
reading “whenever the public exigencies require,” which I am told by 
the learned delegate from Fall River is language which has been con- 
strued and apparently covers exactly what some of my friends seem to 
me to have needlessly in mind. But I am not disposed to haggle about 
it. 

Mr. John W. Cummings of Fall River moved that the amendment moved 
by Mr. Dutch of Winchester be amended by striking out the words proposed to 
be inserted at the beginning of the article of amendment, and inserting in place 
thereof the words ‘‘Whenever the public exigencies require ”’ 

Mr. Cummines: I have adopted the phrase that is used in Article 
X of the Declaration of Rights; and that phrase has been construed, 
and the scope of the authority, legislative or judicial, has been passed 
upon. I am going to ask the attention of the Convention a moment 
while I read the last clause of Article X of the Declaration of Rights: 
‘‘And whenever the public exigencies require’? — which is the language 
in my amendment — “that the property of any individual should be 
appropriated to public uses, he shall receive a reasonable compensation 
therefor.” 

It is obvious that there are two significant phrases in that sentence. 
One is “whenever the public exigencies require’; the other is “prop- 
erty should be appropriated to public uses.”’ Our Supreme Judicial 
Court has ‘held, in at least four cases, that the question of what is a 
public use is a judicial question, but the question of what is a public 
exigency is a legislative question. Therefore if the amendment of the 
gentleman from Winchester is adopted, or my amendment, which is 
the same thing, using the words of the tenth article, is adopted, it will 
be for the Legislature to decide whether a condition of things exists 
which creates a public exigency. Now, as to public use. The use 
here is expressly stated in the amendment, in the resolution; and no 
‘other use can be made of the property commandeered than the use 
which is expressly stated. So that the fears of delegates that if this 
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limitation is imposed which was suggested by the gentleman from Win- 
chester,—that the power of the Legislature will be strictly limited,—are 
groundless. The power of the Legislature will be exactly the same as 
if these words were not there. They are not in the nature of legal 
limitations; they are not constitutional limitations. They are in the 
nature of moral restraints. They declare a policy which the Legisla- 
ture is expected to follow, but the Legislature decides the question for 
itself. 

If someone says therefore if this amendment is adopted the Legis- 
lature will be restricted to public exigencies as you or I may under- 
stand them, I take leave to say that that is a mistaken view. The 
Legislature decides whether by reason of a strike, a flood, a famine, 
war, or any other cause, a monopoly, an exigency exists, and that de- 
cision is final. 

But it undoubtedly is true that the moral restraint should be put in 
this amendment, unless we want to turn this State over into a trading 
corporation, — and I, for one, do not want to do it. 

Further, there is reason for this. The only justification that the 
State has for taking private property is that a public exigency exists 

‘and it is to be taken for public uses. It should not be taken unless a 
public exigency does exist. 

Now, it was said by the gentleman from Worcester last Friday, — 
and I think stated accurately, —that this is something more than an 
economic proposition; it is a fundamental change in the policy of this 
Commonwealth, which will permit, — unless this amendment that we 
offer is adopted, — which will permit the taking of private property 
whenever the Legislature sees fit, whether an exigency exists or not. 
That is wrong. The justification for taking your property is a public 
exigency. That should be expressed. That is the counsel, that is the 
advice, that is the moral restraint that the people of this Common- 
wealth want to impose upon their Legislature. 

I hope, therefore, Mr. President, that the amendment will be 
adopted. [Applause.] 

Mr. Anprerson of Brookline: In the hope I may abbreviate some- 
what the discussion, and not merely abbreviate, but get the judgment 
of the members on points on which there are real differences, I beg to 
state that we have had a meeting of a part of our committee this 
morning but I am not able to make a new committee report. The 
most I can’ say is that I have been in consultation with several 
members. I think, however, I state it accurately if I state that the 
weight of the opinion, as far as I have been able to get it, is that the 
committee would be content to accept the amendment of the gentleman 
from Fall River (Mr. Cummings), which in our view I think signifies 
the same as the first amendment of the gentleman from Winchester 
(Mr. Dutch); so that you would begin by reading: “Whenever the 
public exigencies require, provision may be made by law to authorize” 
Then we would accept the substance of the amendment of the gentle- 
man from Boston, — and there being so many of them I will name 
him, Mr. Quincy, —slightly changed. Insert after the word “the’’, 
at the end of line 1, the words “Commonwealth to contract for or to 
take by purchase or otherwise’’; then strike out the words “by the 
Commonwealth of”. It then would read “food-stuffs, feeds, fuel, ice 
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and other necessaries of life, paying reasonable compensation there- 
for’. Strike out the words “the sale of’, and insert the words “to 
sell the same to the inhabitants thereof and to any county, city, town 
or other municipal corporation therein”; adding after that, in order 
that there may be no doubt that in times of emergency the Common- 
wealth may use its political divisions as distribution means: “for re- 
sale to the inhabitants thereof’’; adding also, in deference to the 
amendment of Mr. Quincy, the words “also to provide temporary 
shelter’. That would bring you down then to line 8, at the end of 
“therein.” Then go on: “the Governor, with the approval of the 
Council’”’; strike out after “if he deems that a public exigency exists,” 
—and, in deference to the fears that some gentlemen have as to what 
wrongdoing the Governor and Council might be guilty of, insert the 
words “if the Legislature is not in session,’ — then the Governor and 
Council “may, unless otherwise provided by law, exercise the powers 
hereby granted.” 

Let all that I have now stated be section 1. Then, in deference 
again to a suggestion which came to me from the gentleman from 
Beverly, we would make the rest of the provision section 2; indicating 
that section 1 was an emergency power, and that section 2 is a perma- 
nent addition to the “business functions,” if you choose to use that 
phrase, of the Commonwealth and of the subdivisions thereof. 

Section 2 would begin with line 12; and the amendments which I 
personally suggest to that are that in line 14 you strike out after the 
word “harvest’’, and insert after “manufacture” the words “and to 
sell’; so that it shall read that the municipalities may be authorized 
“to harvest, to manufacture and to sell ice’’. I think that is a pure 
matter of form, perhaps necessary. Then, in line 18, add after the 
word “plants’’, at the end, the words “preserving and storing’. The 
gentleman from Quincy, I think, wanted those words in. I am glad 
to have them in. At the end of line 23, in deference to the views of 
the gentleman from Norwood (Mr. Willett), we have accepted the 
provision for uniform accounting; but the word “article’’ should be 
struck out, and the word “section” substituted; for emergency power 
ought not to be hampered by elaborate provisions of law as to account- 
ing. If the Legislature deals with an emergency, it must deal with it 
with such officials and such methods of accounting as it can provide 
for, and not with the elaborate methods which might be entirely proper 
for a permanent use of the power. Insert then “section” instead of 
“article.” Then add a semicolon, and say: ‘‘; and all offices and posi- 
tions created in connection with any undertakings under this section 
shall be filled in accordance with the laws and regulations governing 
the classified civil service of the Commonwealth and its municipalities.” 
We accept thus as applicable to section 2, the permanent power, the 
substance of the civil service provision contained in the amendment of 
the gentleman from, Newton (Mr. Richardson). 
Now I shall move that, again stating that I have not the whole 

committee with me—I was not able to get them together, —but as 
embodying, in, I think, convenient form, the most of the amendments 
which have been suggested. 

Mr. George W. Anderson of Brookline offered a substitute for the new draft. 
cited at the beginning of the chapter. 



NECESSARIES OF LIFE. 785 

Mr. Monrtacue of Boston: I desire, Mr. President, to ask the 
gentleman from Brookline this question: Does not the second section 
as he proposes it do just exactly what the gentleman from Fall River 
says ought not to be done? That is, does it not authorize the perma- 
nent establishment, in times of peace and quiet, by the Common- 
wealth, of all kinds of businesses? 
Mr. Anprrson: I do not think it is as broad as that. I was inter- 

rupted, and did not hear every word that the gentleman from Fall 
River said. I had conferred with him previously, and thought I had 
the substance of his idea and was in general accord. But I did not 
understand that the gentleman from Fall River took a position in 
opposition to the extension of municipal powers which the Legislature 
might grant under section 2 of the resolution as I now have it; that 
is, the latter part of the whole. I thought I was in accord with the 
gentleman from Fall River. 

Mr. Cummines: The gentleman from Brookline who has just taken 
his seat states my position accurately. The words “whenever a public 
exigency exists,’’ or “‘whenever public exigencies exist”’, — which is the 
phrase taken from the tenth article of the Declaration of Rights, — 
were intended to qualify and limit the first part of the report, and not 
the whole of it; because the first part contains the provision to’ take 
by eminent domain. The first part cannot be justified, — the taking 
of. private property by eminent domain cannot be justified, — unless 
public exigency exists. But the direct authority of the Legislature to 
empower a city or town to sell the necessaries of life, if you please, 
does not depend upon any public exigency; it is wholly a matter of 
discretion. 

Let me say, Mr. President, that I am not so much opposed to the 
suggestion of the gentleman from Boston as my limiting the applica- 
tion of that phrase to the first section would appear; because, again, 
if it is put into the second section, — as I understand now it is to be 
split into two sections, — it still would be discretionary with the Legis- 
lature to do the thing, simply acting under the moral restraint or ad- 
vice of the people. ; 

Mr. Lomasney of Boston: May I ask the gentleman if that is not 
part of\the Constitution now; or part of Article X, I mean? That is 
in the Constitution now, is it not? 

Mr. Cummines: Yes. The question that the gentleman has asked 
is answered by referring to Article X; it is the last clause in Article X. 
And that clause has been construed since, Talbot v. Hudson, 16 Gray, 
to mean that the Legislature’s decision is final. It belongs in that 
group of questions that are never judicial, they are political questions; 
the decision of the political tribunal is final. If we added it to the 
second section I do not think it would impair the usefulness of the 
second section, but it still would have the value that it has in the 
first, —that is, merely moral restraint. But it is needed in the first, 
because we commandeer or take somebody else’s property. 

Mr. Lomasnty: The amendment that I have the honor to submit, 
may I state, —I will read the whole amendment: 

The maintenance, at reasonable rates, of a sufficient supply of food and other 
common necessaries of life, and of shelter, during times of war, emergency or dis- 
tress, is a public function and it shall be the duty of the Commonwealth and of the 
cities and towns therein, whenever the public exigencies require, to take and to pro- 
vide the same for their inhabitants in such manner as the Legislature shall determine. 
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If we pass this amendment, has not the Legislature with the present 
Constitution, with that amendment, the right to take food and those 
other necessaries of life, — milk, and ice, and those things, —if this 
amendment goes through as I have suggested it? ’ 

Mr. Cummines: I am not sure that I fully comprehend the scope of 
the question asked by the gentleman from Boston; but I am sure it is 
my fault if I do not. 

Mr. Lomasnery: I beg to repeat it, Mr. President. I shall try to be 
brief. I have not had a chance to have printed the amendment offered 
by me this morning, — wherein I state it is a public function — 

and it shall be the duty of the Commonwealth and of the cities and towns therein, 
whenever the public exigencies require, to take and to provide the same for their in- 
habitants. . . . 

If that amendment passes, with the present Constitution are we not in 
position to do the very thing he says we should do? 

Mr. Cummines: May I trespass a moment on the patience of the 
Convention to look at the amendment and examine it? (After a 
pause.) Mr. President, Iam not prepared to deny that the words in the 
concluding clause of Article X of the Bill of Rights do not cover the 
amendment of the gentleman from Boston; but I should like a 
moment’s reflection. And I think, if I may say it in deference to the 
better judgment of the delegates of this Convention, this measure is of 
so much importance that all of us require a moment’s reflection before 
it is passed to be submitted to the people. It is not as simple as it 
appears. It involves so many things that are foreign to what we have 
been doing that we ought to go with great care toward the adoption 
of them. 

One thing in the amendment’ of the gentleman from Boston that 
bothers me more than anything else, —I will withdraw that, — that 
bothers me, is the provision to authorize cities and towns to take by 
eminent domain. The report of the committee limited the authority 
to commandeer, requisition, to act under the power of eminent domain 
and take property, — to the Commonwealth. I do not think it is ad- 
visable, — speaking now without much preparation, —I doubt if it is 
advisable to give that power to cities and towns so that they may take 
by eminent domain; although I recognize the fact that under this 
same provision of the Constitution cities and towns have been given 
by the Legislature authority to take for public purposes. 

Mr. Lomasnrey: Does not the Legislature under this amendment 
have to pass on the matter? Does not that give everyone an oppor- 
tunity to come forward to state his reason for, or to object, — giving 
everyone a chance to be heard? Does not the amendment offered by 
me do that? 

Mr. Cummings: The statement is so that the Legislature will have 
the power, and will give to the people every opportunity to be heard. 
But one of the principles that was urged here the other day as of 
economic value was the power of collective buying, or the power of 
taking by the one without having too many in competition. If the 
Commonwealth alone can take, the competition is not quite so keen as 
if 317 towns and 37 cities could take. And I could not see, if they are 
given the right to buy and sell necessaries of life, why they should 
have this very extraordinary power to take private property. 
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Mr. Lomasney: It seems to me, Mr. President, that the amendment 
offered by me safeguards every man. It says here, clearly “in case 
of war, emergency, or distress”. Now, what does that mean? Some 
emergency! Take the Chelsea Fire; take the Salem Fire; take an 
instance where a dam may break, with water coming into the com- 
munity, — would not the gentleman allow cities and towns then to 
move and to provide shelter, food, clothing, medicine, —all such mat- 
ters? Of course he would. That is what I am trying to accomplish, 
Mr. President. © 

Mr. Cummines: Under the resolution as amended, the thing which 
the gentleman from Boston asks could be done. The reason why it is 
better, in my humble judgment, to adopt the phrase “whenever public 
exigencies require”’ than the particular things, — war, famine, flood, or 
fire, —is because that phrase has been construed; we know what it 
means, there can be no dispute about it. The authority is in the 
Legislature, if we adopt the report of the committee as amended, to do 
all the things that the gentleman from Boston asks, excepting giving 
the town or the city the power to take. The Commonwealth must re- 
serve that power to itself. 

Mr. Dutcu of Winchester: We have had a good many changes 
offered since the debate started this morning. We have had a most 
interesting suggestion from the gentleman from Boston in the third 
division (Mr. Lomasney), which I believe needs most careful study. 
We have had ten or twelve changes of varying importance from the 
chairman of the committee which reported this matter. We have had 
an amendment made by the gentleman from Fall River, which I am 
inclined to accept. I now desire to ask him one question, which I 
should like to have him consider, and perhaps answer now. In the 
tenth amendment it says: “and whenever the public exigencies require 
that the property of any individual should be appropriated to public 
uses, he shall receive reasonable compensation therefor’. Now, what 
do those words include? I take it that those words include the public 
taking of land for a highway, for a park or a playground, or other 
public use. Now, if that is the interpretation of these words “ public 
exigencies’’, if that is their scope, then I am inclined to agree with the 
gentleman from Boston in the third division (Mr. Lomasney) that we 
have got to use other words. I am inclined to think that perhaps 
the words which I adopted from the gentleman from Wellesley (Mr. 
Pillsbury), and the gentleman from Boston who sits next to me (Mr. 
Curtis), are not happy words. 

Now, it seems to me that we have indicated clearly this morning 
that we have got to have more time; that we have got to consider 
these matters when we can have them before us in writing. And it 
seems to me that on a matter of this importance we ought to lay them 
over for one day, until we can have all these matters in writing. We 
have something come in here this morning which is a supposed sugges- 
tion of. the committee, which since has been changed. There may be 
other matters that may come to light. 

I therefore move that the matter lie over until to-morrow, so that 
these amendments may be printed. 

Mr. Bryant of Milton: It seems to me that this debate is very 
illuminating. I think this matter probably will have to go back to the 
committee; but at the present time I think the members, including 
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myself, are learning something about the various phases of it. I hope 
we shall keep the main issue in mind; and the real issue is this: Do 
we mean to limit this activity to an emergency, or do we mean to 
throw it open to any time when the Legislature thinks proper? If 
we mean to limit it to an emergency, the amendment of the gen- 
tleman from Boston in the third division (Mr. Lomasney) does so 
limit it. 

But I hope that no member here will vote for the phrase “public 
exigency ”’ under the impression that “public exigency’? means “emer- 
gency.” Because it does not, Mr. President. “Public exigency” has 
been construed a great many times, and it means any condition of 
things under which the Legislature thinks proper to do a certain act. 
The Legislature may take land by eminent domain whenever it chooses 
or thinks it proper for the State, irrespective of whether or not an emer- 
gency exists. The committee in accepting the words “public exigency”’ 
in my opinion do not limit the scope of their amendment at all. They 
leave it just exactly where it was before they accepted those words, 
because of course it goes without saying that the Legislature will not 
act except when there is some public exigency, —at least as much 
exigency as is required to take land for a road out in the western part 
of the State. 

“Exigency’’, — although in common parlance it does have some 
idea of compulsion and unusual condition of things, — “exigency” in 
this connection does not mean “emergency”; and the committee’s 
resolution if amended by putting in the words “public exigency”’ will 
not limit the operation of their amendment to an emergency. The 
amendment of the gentleman from Boston would so limit it; but not 
the amendment of the committee. 

I hope the main question will be distinctly eee ee here, so that 
when we come to vote we shall not vote for the word “exigency”’ under 
any impression that it enables the Legislature to act only in “emer- 
gency.”’ We do know what the word “exigency”’ means, as it is used 
by the gentleman from Fall River. 

Mr. Dennis D. Driscott of Boston: I have no objection to post- 
ponement, if the committee which has charge of this affair will consider 
all these amendments and suggestions and have their report printed so 
that we shall have it at to-morrow’s session to be acted upon. 

I have a request to make to the delegates in this Convention. It is 
October second, and the people whom I have associated with all my life 
are much interested in this subject; we are looking to the delegates in 
this Convention to take some action which shall be referred to the 
people at the coming election. We are not here to stop the success of 
any invested money in this Commonwealth, or compete with it. We 
are here to bring about something in the interests of the people. We 
had an experience a few years ago during a great miners’ strike, and I 
believe it was stated by the Supreme Judicial Court of this Common- 
wealth, by a vote of four to three, that it was unconstitutional for the 
cities and towns in this Commonwealth to start the coal -business and 
sell to the people at cost prices. : 

Mr. Durcu: I think perhaps I can meet what the gentleman has in 
mind. It has been suggested to me that the Secretary can have these 
amendments printed and ready at two o’clock, and I have been asked 
therefore to change my motion that this matter be specially assigned to 
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two o’clock, at which time we shall have these amendments in print and 
that will save time. 

Objection was made to a change in the assignment of the subject-matter. 

Mr. Anprrson of Brookline: The suggestion has been made to me 
by my friend from Fall River (Mr. Cummings) that if we could have it 
printed and have it before us this afternoon, so that members genuinely 
interested in the difficulties here could have the afternoon to consider it, 
meanwhile the Convention itself taking up something else for debate, 
we really would save time, and then take it up to-morrow morning. I 
accept that suggestion. My own desire would have been to get at it 
this afternoon; but in view of the obviously reasonable quality of the 
suggestion, and its origin, I hope that that disposition may be made. 

While I have the floor let me make one other suggestion that I hope 
may clarify. I am not going to make a speech. Do not be frightened. 
Now that we have divided this into two sections, one an emergency 
power and the other a continuous power, let me direct the attention of 
the members who are more conservative to the fact that in not a 
single amendment have the words to which they really object been 
stricken out, for they are found in lines 13 and 14, in the words “to 
buy and to sell to their inhabitants the necessaries of life.’ If I 
were a conservative, and as much afraid of the Legislature as some 
of you are, and wanted to limit increased government functions to the 
extension of our distribution system, — and anybody who knows any- 
thing about our economic condition knows that we are in a serious eco- 
nomic condition because of the utter breakdown of our distribution 
system, — I would move to strike out the words “to buy and to sell to 
their inhabitants the necessaries of life’”’, leaving the Commonwealth in 
its discretion to authorize municipalities to go into the ice business, — 
which they ought to be allowed to go into, —to have canneries and 
elevators, milk distribution stations, and those things in which manu- 
facturing and production are only minor, negligible incidents, but the 
providing of which is absolutely essential unless you are going to see - 
all food producing wiped out in this Commonwealth. Now, I say that 
in order that the members who do not hold our view may see the exact 
point upon which I think we really differ. 

I hope that the motion of the gentleman from Winchester (Mr. 
Dutch) to postpone and assign first to-morrow will prevail, and I shall 
ask that the Secretary, if he can, have the amendments printed and 
before all the members at two o’clock this afternoon. I hope that that 
will meet the approval of the Convention. 

Amendments were moved by Messrs. Kneil of Westfield, Clapp of Lexington, 
Balch of Boston, Loring of Beverly, Coolidge of Milton, Lowe of Fitchburg, 
Montague of Boston and Luce of Waltham, — all of which are cited at the 
beginning of the chapter. 

The consideration of the resolution was then postponed until Wednesday, 
October 3, being specially assigned for 10.30 o’clock. 

Mr. Anperson of Brookline: Yesterday at half-past one we had a 
meeting of the committee in the hope that we might lessen somewhat 
the labors of the Convention. We considered at that meeting all the 
amendments suggested, including the substitute resolution which is 
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printed at the bottom of page 3 and the top of page 4 under my name. 
Mr. Clapp of Lexington brought in another amendment, which is 
printed in the middle of page 4. After consideration of all the sug- 
gestions made in debate and by amendments proposed, it was the 
unanimous vote of the committee, ten members being present, that, in 
deference to the views expressed here, as well as in general accord with 
our own judgment, we should report the so-called Clapp substitute on 
page 4, — as being the most accurate embodiment of the views of the 
members of the Convention who have given expression to views, ma- 
tured and obviously highly patriotic and thoughtful. I hope, — I have 
some reason to believe, — that all or substantially all the other propo- 
sitions and amendments will be withdrawn, and that that proposition 
will command nearly, if not quite, unanimous assent in the Convention. 

Mr. Lomasnry of Boston: I should like to ask the gentleman who 
gave him assurance that my amendment would be withdrawn. 

Mr. AnprRsoN: No one. I stated that I had hopes and assurances 
that all or substantially all the amendments might be withdrawn. I 
stated that, knowing how dangerous that kind of prophecy is, and 
having learned by experience of the danger of indulging in any kind of 
prophecy. But I did have assurance that some of the other gentlemen, 
who thought that the other propositions were too broad or otherwise 
undesirable, were content to take Mr. Clapp’s draft, and that therefore 
we might shorten the discussion and get, — where I suppose we all 
want to get, —to an immediate vote on something which will com- 
mand the general support of the Convention. I move that the vote be 
taken on the Clapp amendment, on page 4, as the first vote. 

Mr. Horgan of Boston: [I desire to ask the chairman of the com- 
mittee what the limitation and definition, as he understands it, under 
court construction, of the words “public exigency”’ is. 

Mr. Anprerson: I adopt as being accurate, and from a good author- 
ity, the explanation made by the delegate from Fall River the other 
day. “Public exigencies” do not, in my opinion, limit the discretion- 
ary power of the Legislature. It is admonitory. It is a statement to 
the effect that this power is not to be exercised for trifling needs. The 
learned delegate from Fall River (Mr. Cummings), — perhaps the dele- 
gate who asked the question was not present at the time, — directed 
the Convention’s attention to the tenth article of the Bill of Rights of 
the Constitution, in which similar language is used, which has been 
judicially construed in Talbot ». Hudson, 16 Gray, 417. If the gentle- 
man who asked the question will look at that article and that decision 
and also will look at page 107 of the Manual of the Constitutional 
Convention, he will find the words “public exigencies”’ in quotation 
marks, and this statement: “The Legislature are the sole and exclusive 
judges whether the exigency exists which calls upon them to exercise 
their authority to take private property.” 

Mr. Horean: I desire to ask the chairman of the committee if the 
Supreme Judicial Court has not stated, in at least one opinion, that 
ultimately the question of the limitation of the political authority of 
the Legislature must be declared, determined, by the judicial authority 
of the State, and if, in the case of Talbot v. Hudson, Chief Justice 
Bigelow did not give expression to the same opinion. 

Mr. Anprerson: I have no doubt that in that opinion, which I have 
‘not read for some time, — certainly in hundreds of opinions, — is the 
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statement that the question as to whether a proposed or enacted 
statute was constitutional is a judicial question. But I do not under- 
stand that the gentleman’s question on analysis comes to anything 
more than the question as to whether the judiciary has not always in 
Massachusetts claimed that the extent of legislative power was a ju- 
dicial question. To that question I answer Yes. But there can be no 
doubt that public exigencies have been construed as indicated in the 
cases cited on page 107 of the Manual. 

Mr. McLaup of Greenfield: I believe that in Talbot v. Hudson, as 
the gentleman from Fall River said yesterday, the court stated that 
there were two questions to be decided: One whether or not the facts 
in that case brought the case within the statute relative to public 
purposes, and they decided that that was a judicial question; but, 
once the question of purposes was decided, then the question of public 
discretion or necessity was exclusively within the power of the Legis- 
lature and was not a judicial question. Last Saturday I ran these 
cases down, from Talbot v. Hudson, and it was last cited as late as 
Boston v. Talbot in 206 Mass., page 82; and on page 90 is a collection 
of cases which the Massachusetts Supreme Judicial Court cites as 
authority for that very question, that as a matter of discretion or 
necessity the Legislature is the sole judge. Furthermore, in case any 
“doubting Thomas,” if I may use that term, thinks that the matter 
might be taken to the Supreme Court of the United States, that it 
might be in conflict with the Federal Constitution, I will state that on 
page 90 of Volume 206 the Massachusetts court cites two Federal 
cases, namely, Shoemaker v. United States, in 147 U. S., and United 
States v. Gettysburg Electric Railway, in 160 U.S. In both cases the 
United States Supreme Court held that the question of discretion was 
solely'a question for the Legislature, was not a judicial question, and 
was not reviewable by the courts. } 

Mr. Lomasnery of Boston: I desire to call your attention to the 
fact that the amendment offered by me, and printed under my name 
in the calendar, contains the following words: “whenever the public 
exigencies require.” That is a mistake. I did not put those words in 
the amendment. 

Now, Mr. President, I would move, —I hope the Convention will 
pardon) me for being so urgent, but we have to move in a parliamen- 
tary way, —I would move that the amendment offered under my 
name, on page 3 of the calendar, be voted for first, as a substitute for 
the motion of the gentleman from Brookline. 

Mr. Georae of Haverhill: Since this question has come before the 
Convention the learned chairman from Brookline has brought in at 
least six or seven new measures, and the more the lawyers discuss it 
the less we know and the less they know. Now, I hope this Conven- 
tion, bearing in mind that we have 150 attorneys here, who are some- 
what divided upon all these questions, especially when we come to the 
socialistic doctrine that was derided here a few days ago, and which 
seems to have been withdrawn in the last few days, —I hope this 
Convention will adopt the resolution offered by the gentleman from 
Boston in the third division (Mr. Lomasney). This is the only emer- 
gency proposition that has been brought in here. The amendment 
offered by the gentleman from Lexington (Mr. Clapp) I think would 
be a very cumbersome proposition. It says that whenever public 
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exigencies require, the Legislature may authorize the Commonwealth 
to provide shelter and do certain other things. 

Now, in the first place, we have got to have the exigency. We 
have got to wait till something turns up, and then the Legislature is 
going to authorize the Commonwealth to do something. I believe that 
the people want a resolution here that will allow the Legislature to 
provide for these things. It seems to me that when we state here 
that “The maintenance, at reasonable rates, of a sufficient supply of 
food and other common necessaries of life, and of shelter, during times 
of war, emergency or distress, is a public function, and it shall be the 
duty of the Commonwealth and of the cities and towns therein to 
take and to provide the same for their inhabitants in such manner as 
the Legislature shall determine,’’— it seems to me that that goes as 
far as we ought to go. I am rather doubtful about authorizing towns 
and cities to go into business along the lines that were suggested first 
by the gentleman from Brookline. He said yesterday that he could 
trust the Legislature, but he does not meet the real objection. We 
have got to trust municipal government, and municipal government 
in Massachusetts is just as near a failure as it ever was in any Com- 
monwealth in the United States. It cannot perform the duties 
that it performs new without robbing the. public, and we do not 
want it to have any more to’ do with going into business except 
the kind of business that is limited to such an extent that it would 
protect the taxpayer. When I say “taxpayer” I do not mean the 
man who owns property; I mean the man who pays rent. The men 
who pay rent are the real taxpayers. It used to be the rule that one 
month’s rent should be equal to one week’s pay; in other words, only 
one-quarter of a man’s, earnings should pay for rent. But taxes have 
increased, valuations have increased, and the result to-day is that he 
is paying from one-third to one-half. 

Now, we do not want to do anything here that will allow the city 
government to branch out into various kinds of business. It seems to 
me that we should adopt the amendment proposed by the gentleman 
from Boston in the third division (Mr. Lomasney). That would be 
regarded as an emergency measure. It could go onto the ballot this 
fall and be accepted by the people, and then the cities and towns of 
the Commonwealth could get after these Shylocks who take advantage 
of the public in times of distress. 

Mr. Lomasney: I offer this amendment for the purpose of meeting 
the present situation. We must realize that every interest in the 
Commonwealth has to be protected. The laboring man is the back- 
bone of the Commonwealth. Capital and labor should pull together. 
We want no constitutional amendment that would put class against 
class; we want something that is fair and square. It seems to me 
the trouble with some of the other gentlemen here is that they have 
not had experience in law-making. They may be good lawyers in 
construing statutes but not in preparing them. That is an entirely 
different proposition. Any man who has had legislative experience 
knows that many of the best lawyers cannot draw up a statute. It 
requires experts to draw statutes, and they do it, and receive, and are 
entitled to receive, a large amount of money for doing that line of 
special legal work. When you see a lawyer like the gentleman from 
Brookline (Mr. Anderson) presenting a constitutional amendment like 
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the one he has submitted here, we must defeat it or we shall have a 
Constitution that will fill pages and volumes with immaterial matters 
and details that should be left to the Legislature. 

What does the amendment do that I have the honor to present? 
It reads as follows: 

The maintenance, at reasonable rates, of a sufficient supply of food and other com- 
mon necessaries of life, and of shelter, during times of war, emergency or distress, is a 
public function, and it shall be the duty of the Commonwealth and of the cities and 
towns therein to take and to provide the same for their inhabitants in such manner 
as the Legislature shall determine. 

The Chair will note that I have had those words that were put in 
there unintentionally, taken out. 

Now, Mr. President, the labor people will be satisfied with this 
amendment. The laborers of this Commonwealth are more interested 
than the capitalists. Why? Because they want their rights protected. 
They cannot leave the State; they are located here. They are satis- 
fied with this amendment. I venture the assertion that most of them 
will vote for it. Why? Because it provides that the Legislature shall 
be the one that finally shall pass on all the details. 

All the talk by these lawyers, reading these different articles now 
in the Constitution, — that are as old as the book, —is only con- 
fusing us. If we act under this amendment, or if the Legislature acts, 
it must proceed under the provisions of Article X of the Constitution. 
We do not repeal that article. What does that say? 

Whenever the public exigencies require that the property of any individual should 
be appropriated to public uses, he shall receive a reasonable compensation therefor. 

This amendment cannot take away property rights. Then look at 
Article XV, and you will find that it says: 

In all controversies concerning property, and in all suits between two or more 
persons, etc., — 

You have a jury trial and all your rights are protected. Why bring 
these articles and words in here to befog the issue? Pass this amend- 
ment; it will be ratified by the people. Why? Because they will not 
be alarmed at the cost of taking warehouses, cannefies, beaneries, 
docks and all these other matters that you are now trying to put into 
our Constitution. Everybody in business will ask: “What does this 
mean?” Why, they will be aroused and say: “My business is liable 
to go to pieces.”” The amendment favored by the gentleman from 
Brookline (Mr. Anderson) permits the worst kind of paternalism. Who 
can compete against the State? If we are going to adopt socialism, 
let it start in the National law. I submit that the amendment I have 
the honor to offer here is one that leaves it to the Legislature; and 
every fair-minded man, notwithstanding what the people have been 
saying here, will trust the Legislature in times of emergency, war or 
distress, to see that every citizen, no matter how humble, is protected. 

Mr. President, our laws now provide for the giving of charity. 
There are thousands of men in this State, decent mechanics, poor 
people, who do not want charity. They will not ask it until they 
give up the last cent. This simply allows the Legislature to provide 
that in times like the present men can come forward and get, at a 
fair market rate, the necessaries of life. That is all. Instead of getting 
it for charity, they purchase at the fair market value; not some ex- 
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treme price to the ice trust, the coal trust, the milk trust or some 
other trust. That seems to me to be the entire proposition, and that 
is the reason I. move to have it voted on first, so that we may have a 
clean-cut issue between that and the committee’s report. 

In other words, I object to allowing the committee to come in and 
steer this matter, so they can vote first on the amendment they favor. 
I think this Convention should vote for the best proposition and 
should give every man a chance to have his say. Now, sir, I under- 
stand from what the gentleman says that his committee heard a great 
many people yesterday. I am finding no fault. They went into ses- 
sion without me. I wonder why I was not invited to their conference. 

Mr. Anperson of Brookline: The gentleman from Boston (Mr. 
Lomasney) is in error in thinking that the committee invited any one. 
It considered whether it would be possible, without encroaching upon 
the functions of the Convention, to ask members of the Convention 
to come before the committee, and no one was asked. To the best 
of my recollection, no member outside the committee itself appeared 
there. 

Mr. Lomasnrey: Then, Mr. President, it seems to me the committee 
did not do its duty. [Laughter.] I should like to know how you ever 
expect to get anywhere, if you call in two or three men who think 
your way, and leave out the people who have some ideas and are not 
afraid of expressing them. What did the gentleman say the first 
thing this morning? That he was assured, practically assured, that, 
with the motion he was about to make, everything in the way of oppo- 
sition would be swept away, if he would support Mr. Clapp’s amend- 
ment. Did not the gentleman say that? Now, who assured him? I 
corrected him at the time. I said: “The gentleman certainly is not 
speaking for me.” 

Now, this is a very serious matter. We must realize, as I said 
yesterday, that property and labor should go hand in hand. Property 
has its rights; so has labor. The real estate of this city is visible. It 
cannot be carried away to safety deposit boxes. Its owners are not like 
men who put-their money in big life insurance policies or stocks or 
bonds. Property in this city now pays only 2% to 3 per cent. We 
have times of war here. We do not know how high taxes are going. 
We have leases made on some of our largest buildings. They were 
made in normal times, and now the owners find their taxes are increas- 
ing by leaps and bounds. Why should we commit the Commonwealth 
to a thousand and one of these schemes without realizing that we do 
not know just where we are? Why not proceed cautiously? I have 
talked longer than I intended, and I hope the motion [I have the 
honor to offer will prevail. 

Mr. Durcxu of Winchester: We are about to pass this proposal to 
another reading without any apparent further debate. I made the 
motion which I did, as I explained at that time, because I desired to 
present a clear-cut issue as to whether this proposition should be con- 
fined to an emergency proposition or whether it should remain as the 
committee proposed, a standing declaration in favor of State and mu- 
nicipal socialism and trading. Since that time the Convention has | 

. taken a sober second thought, with the result, most gratifying natu- 
rally to me, that the committee now come in with a proposal which is 
tied up to an emergency state of affairs, and the proposal of the gentle- 
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man from Boston who has just spoken (Mr. Lomasney) is also one 
for times of distress and emergency. 

As I intimated yesterday, it seemed to me that the discussion had 
pointed out that there might be danger in accepting the phrase “ pub- 
lic exigencies” as sufficiently confining this matter to an emergency. 
For that reason I am inclined to believe this morning that the best 
form in which this proposition has been put is the form of the gentle- 
man from Boston in the third division (Mr. Lomasney), and that I 
shall vote for that form. But as each of these propositions now en- 
tirely incorporates the purpose of my amendment, and if either one is 
passed, that simple purpose which is all I dared hope for at that time 
will be accomplished, I ask unanimous consent to withdraw all the 
amendments under my name in the calendar. 

Mr. Kweru of Westfield: I have offered an amendment, printed in 
the Orders of the Day, providing for what in the law is called conse- 
quential damages, whereby, in case this provision becomes a consti- 
tutional law, if the State should set up a rival establishment, it should 
pay for the real absolute damage done to a man whose business was 
crushed out, but that it should be left to the Legislature in each case 
to say whether there was damage and to provide for it. The amend- 
ment offered by the gentleman from Boston (Mr. Lomasney) which we 
have under discussion meets that proposition; it absolutely satisfies 
me in that respect; that is, it allows the Legislature to provide in any 
case for just damage, actual damage or real damage. I had other ob- 
jections to the resolution as reported from the committee. They are 
all satisfied in my mind by the proposal introduced by the gentleman 
from Boston. It seems to me an inspiration, if the Convention will 
pardon the word, —a carefully drafted resolution, and a happy and 
swift surcease of all our troubles. 

Mr. Lorine of Beverly: I introduced an amendment, but in view 
of the amendment introduced by the gentleman from Boston in the 
third division I ask unanimous consent to withdraw it. I think his is 
better drawn and a more effective measure than mine. 

Mr. Lowe of Fitchburg: I introduced an amendment yesterday, 
which I should like unanimous consent to have withdrawn. 

Mr. Dennis D. Driscout of Boston: I should like to ask a ques- 
tion through the Chair, more especially with relation to a statement 
made'by some of these well educated attorneys, as to whether the 
working people are more especially affiliated with organized labor. We 
are here representing no political party; we are here as delegates to 
this Convention and in the best interests of amending this Consti- 
tution, so that the judiciary in the future may make a decision like 
the Supreme Judicial Court made during the coal strike, when we 

‘wanted the city to buy coal and sell to the people. I should like to 
inquire of the chairman of the committee, or the gentleman who 
signed that report (Mr. Clapp), whether his amendment, if adopted, 
would allow the taking of clothes, underwear and shoes, as I believe 
the amendment of the delegate from Boston allows that, whereas the 
amendment offered by the gentleman on my left (Mr. Clapp) does 
not. We are strongly in favor of the amendment offered by the dele- 
gate from Boston as a solution of the problem in the interest of the 
people. 

Mr. Anprerson of Brookline: In response to the inquiry of the 
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gentleman, I have to say that the other necessaries of life, like cloth- 
ing, shoes, ete., are not included in the Clapp amendment; but I also, 
now that I am on my feet, desire to direct the attention of the Con- 
vention to the radical difference between the two propositions, that is, 
the committee’s proposition and that of the delegate from Boston 
(Mr. Lomasney). Instead of taking the well interpreted language 
“whenever the public exigencies require,’ we have “during times of 
war, emergency or distress.’’ Instead of having power, as provided in 
the Clapp amendment, to provide needed distribution facilities, for 
preserving, storing, collecting, converting, etc., the necessaries of life, 
food and fuel, we have in the so-called Lomasney amendment a 
broad, absolutely unlimited power in the Legislature, and in cities and 
towns, limited, however, to the times of war, emergency or distress. 
This Convention is about to vote, when it votes on that amendment, 
on a proposition of a constitutional grant to cities and towns to pro- 
vide food and other common necessaries of life, shelter, and ‘so on, in 
any such manner as the Legislature may provide in times of “emer- 
gency,’— whatever an emergency may be. 

If you are going to pass that amendment simply because it is 
shorter but not narrower than the other, strike it out and take the 
amendment of the gentleman from Waltham (Mr. Luce), which pro- 
vides that “The General Court may determine what is a public use.” 
Otherwise you have thwarted entirely the purpose of enlarging dis- 
tribution facilities as the public exigencies require. You have given to 
the Commonwealth, and to the cities and towns, a power without limit, 
whenever there is war, emergency or distress, whatever “emergency” 
may mean, a power impossible of any accurate interpretation, un- 
limited under one interpretation, so narrow as to be quite useless under 
another possible interpretation. Now, if that is to be the result of two 
weeks of debate and of careful and conscientious work of the com- 
mittee, from which we have endeavored to bring out a composite and 
a compromise judgment, — it offers very little incentive to that kind 
of effort by any other committee. 

Mr. Parxer of Lancaster: The interesting and incisive debate upon 
the several amendments proposed to the original report of the com- 
mittee has proceeded now so far that the expressions and opinions 
from various delegates to the Convention have disclosed what I think 
is now manifest, — that either the compromise report submitted by 
the committee and presented under the leadership of its able chairman, 
or the amendment proposed by the honorable delegate from Boston 
in the third division (Mr. Lomasney), will be accepted. I think, there- 
fore, the question for the Convention to decide is which of these two 
alternatives shall be accepted; one or the other is inevitable. 

A few brief words of further analysis as to the difference between 
these two measures may aid in the judgment of the Convention. 
Each of these two measures provides that these new powers to be con- 
ferred upon the Legislature, if this constitutional amendment is 
adopted, are to be exercised only in the event of a public exigency, and 
only when legislative discretion so decrees. Yet there is a difference 
between these two amendments which I think significant. The con- - 
trol by admonitory words, — for I think either provision can operate 
only as an admonition to the Legislature, they being entirely and ex- 
clusively the judges as to whether such an emergency exists as to war- ~ 
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rant the exercise of the proposed power. Under the provisions em- 
bodied in the amendment of the gentleman from Boston, I think, as 
the chairman of the committee has pointed out, there may be con- 
fusion with respect to the power of the Legislature that will not obtain 
if the committee’s compromise report be adopted, because the com- 
mittee report adopts the phrase “public exigency”’ heretofore appear- 
ing in our Constitution repeatedly, the subject of judicial adjudica- 
tion, its definition and significance being already well and indisputably 
determined. The limiting phrase upon which legislative power is to 
depend as presented in the amendment of the gentleman from Boston 
is that the power shall be exercised during times of war. In my opin- . 
ion a time of war should not be the only condition upon which these 
new powers may be exercised. War unhappily already is upon us. 
There are, however, other conditions, financial, social or industrial, 
those of transportation, or of trade control, now imminent or which 
may arise in the future, creating public distress wholly apart from the 
dreaded results of war; such conditions might be due to unlawful acts 
or to combinations or conspiracies, or to conditions due to mere force 
of circumstances without the intervention of unlawful acts. In such 
events the Legislature should be empowered to take necessaries of life 
by right of eminent domain and provide for their distribution, as the 
urgent necessities of the people might demand. 

The phrase of the amendment proposed by the gentleman from 
Boston is, ‘““emergency or distress.” It is to be. noted that “emer- 
gency”’ is not further qualified by the addition of the term “public 
emergency’’— only in case of a public emergency should the peremp- 
tory powers proposed be exercised. Further the amendment of the 
gentleman from Boston might be construed to apply to a purely local 
emergency, not of such commanding or: portentous significance as to 
require consideration by the Legislature as a public emergency affect- 
ing all communities. 

Mr. Lomasnery: Does not this amendment allow the Legislature to 
pass upon that question? 

Mr. Parker: Yes, sir. 
Mr. LoMaAsney: Does the gentleman think the Legislature would 

act on\a private matter? 
Mr. Parker: The test of conditions upon which the Legislature 

should be authorized to act, in my opinion, should be limited plainly 
to the requirements of a public emergency. It might well happen that 
the Legislature would either be confused as to the significance of this 
amendment or be overborne by suggestions of a local emergency, 
which they might be persuaded to think to be within the somewhat 
confused phrase of the amendment proposed by the gentleman from 
Boston. The emergency should be a public emergency, and the Leg- 
islature should not, in my opinion, be permitted to act, to grant or 
delegate these new and possibly dangerous powers, except under a 
condition of public distress so universal, so menacing, so insistent as to 
make it clear that the Legislature is justified in making its final decla- 
ration that a public emergency does exist. 

Furthermore, Mr. President, the phrase “distress’’ is one of very 
far-reaching significance, subject to many constructions and to diffi- 
culties and confusion in interpretation; while the use of the phrase 
“public emergency’’, which already has been interpreted by the court 
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with definite, plain and indisputable significance, will be a restraint 
and guide to the Legislature with respect to the exercise of their 
powers, behind which limitations they would find protection for their 
action against the appeals of local communities confronted by diffi- 
culties which might be very disturbing locally, but still not presenting 
the menacing portent of a public exigency. 

Now,,.sir, I believe that the phrase ‘“ public exigency” alone is broad 
enough in application, wide enough in its interpretation, to permit 
the exercise of these proposed powers where, but only where, there is 
a distress rising to such a degree of import or significance as to fall 
within the plain interpretation or significance of the words “ public 
exigency.” In other words, I believe, sir, that all that my honorable 
friend, the delegate from Boston, seeks to secure by his phraseology 
is safeguarded and provided for in the compromise measure presented 
by the committee. Yet the adoption of his particular phraseology I 
believe to menace, by possible confusion of interpretation, the very 
end that he seeks. 

I therefore hope, sir, that the compromise report of the committee 
may be adopted, it being an instructive example of the benefits to 
this Convention, derived from the exact and searching analysis which 
comes from the consideration and review of amendments to a funda- 
mental or a radical measure like this. And I think, sir, that instead 
of being subject to the remotest criticism, the action of the gentlemen 
of this committee who now have reported to us the compromise or 
amended measure should be highly commended, for it shows that they 
have considered this subject deeply, studying it far more profoundly 
than we have. They now come before their colleagues in this Con- 
vention, without arrogance or any pride of opinion, without the preju- 
dices born of their own more or less exclusive study of this proposition, 
but, enlightened by the suggestions which have been made in argu- 
ment upon the floor, they have adopted and have reported a measure 
which I believe eliminates all the fundamental objections to the 
original report and provides a measure which will operate under every 
condition or every circumstance now about us or that we can foresee, 
and which will afford a safe protection to the people of this Common- 
wealth in future days when they may be confronted with problems 
not yet within our vision. I hope the committee report will be 
adopted. [Applause.] 

Mr. Quincy of Boston: I desire to ask leave to withdraw the 
amendments printed under my name in the calendar, the substance 
of which is incorporated in the substitutes. 

Mr. MonraaueE of Boston: I ask unanimous consent to withdraw 
the amendment printed under my name in the calendar. 

Mr. Ricuarpson of Newton: I wish to ask unanimous consent to 
withdraw all of the amendments printed under my name in the cal- 
endar. In so doing I wish to echo the remarks of the delegate from 
Lancaster (Mr. Parker), and to say that it seems to me that the sub- 
stitute Clapp amendment, if/it may be so designated, is a businesslike 
and sensible way of approaching this subject, and that it covers the 
ground safely and at the same time more comprehensively than does 
the amendment offered by the gentleman from Boston (Mr. Lomas- 
ney). Believing that the Clapp amendment is stated in rather a better 
way than anything that has been presented, I shall vote for the Clapp 

Q 
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amendment in preference. If the Clapp amendment is defeated, I 
shall vote for the Lomasney amendment. But, Mr. President, it does 
seem to me that the work of this committee ought at least to be 
given the recognition of the first test vote on this matter, and I hope 
that that view may prevail. 

Mr. Buackmur of Quincy: I should like to make an inquiry of the 
chairman of the committee. In the first place, I desire to call his at- 
tention to the fact that in the amendment offered by the gentleman 
from the third division (Mr. Lomasney) there is no language providing 
for compensation or payment. And I eall his attention also to the 
fact that the word “take” is inserted in the next to the last line. 
Now, I desire to ask him what import the language as used in that 
proposed amendment would have, and particularly I call his attention 
to the police power, — the interpretation which might be given under 
the police power, — and ask him for his opinion regarding it. 

Mr. Anperson of Brookline: I should not dare to be dogmatic as to 
the interpretation that might be put on those words by the court. 
But I do say that there would be serious danger that if, in time of 
war or distress, the Commonwealth, or a city or town, went out and 
seized property to meet “distress” or “emergency” it would be held 
to be an exercise of the police power and that therefore no payment 
would be required. I say that with the more assurance in view of the 
fact that when I had used in the draft which I had prepared originally 
the stereotyped words “take by purchase or otherwise” (which I 
thought plainly signified eminent domain and the resulting obligation 
to pay reasonable compensation therefor) the delegate from Arling- 
ton was not quite content and asked us to insert, so that there should 
be no shadow of doubt, the words “paying reasonable compensation 
therefor’. And those words were put in there in order to make it 
certain that when the Commonwealth or any political division thereof 
took something for the public needs it was taking it by eminent do- 
main and paying for it; not “taking” it, as the government may dyna- 
mite our houses to stop a conflagration when there is no obligation to 
pay for them. Such taking is under the police power. 

So, then, I say again that the question of the gentleman from Quincy 
indicates ground for doubt, — although I[ have no hesitation in paying 
great tribute to the inspired utterances and the sudden exhibition of 
statesmanship of the gentleman of the third division, who knows a 
great deal more in five minutes than all of us lawyers who have worked 
over this thing two months, — whether four lines of inspired statesman- 
ship are as safe as the results worked out by the arduous efforts of 
lawyers after two months’ debate with the help of the books. 

Mr. Cuurcurit of Amherst: I should like to ask the gentleman from 
Brookline (Mr. Anderson) to explain why the civil service provision 
has been dropped from this amendment. That is, why the amendment 
of the gentleman from Lexington containing the provision that “All 
offices and positions created in connection with any undertakings under 
this section shall be filled in accordance with the laws and regulations 
governing the classified civil service’ has been dropped. 

Mr. AnpERsoNn:, I am very glad to answer that question. It was 
dropped in order to get a unanimous report and in deference to the 
objections to its insertion on the part of a member of that wise body 
of which the gentleman from Amherst is also a member, — the Sen- 
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ate of the Commonwealth. More seriously, the reason. it was omitted’ 
was that we thought that was a matter proper for legislation and not 
for the Constitution; there was doubt also as to whether the civil 
service is now sufficiently well established so that we wanted to rec- 
ognize it in the Constitution. Personally I was in favor of it. But 
this measure as we reported it is a compromise measure. We have 
shown, I think, some reasonable deference to the views of others, and 
neither dogmatism nor egotism on the part of any one of us on the 
committee. 

Mr. Frencu of Randolph: I should like to ask the chairman of the 
committee with regard to the amendment of the delegate from Lex- 
ington, — whether or not he thinks the words “whenever public ex- 
igency requires, the Legislature’’, etc., mean anything more than the 
equivalent of “whenever the Legislature sees fit, it may require’’?’ 
In other words, whether those words do not entirely remove from the 
measure every element of emergency? It seems to me clearly that 
they do. 

Mr..AnprErRson: I assume that the member from Randolph was 
not present when I stated my views this morning. I adopt the views: 
expressed by the delegate from Fall River. I adopt also the views 
expressed a few moments ago by the ex-Attorney-General, the dele- 
gate from Lancaster (Mr. Parker), that these words are admonitory 
only; but they are valuable as an admonition, and therefore are de- 
sired by a great many of the representatives in this-Convention; but 
they are not prohibitory. That is my view of them. 

Mr. THELLER of New Bedford: In the measure proposed by the com- 
mittee, section two, the phrase ‘“‘ Whenever the public exigencies require”’ 
is not included in the compromise amendment. The phrase “ Whenever 
the public exigencies require’’, I understand, covers paragraph three, 
so that it is only when public exigencies require that the city, town or 
State may establish, maintain and operate. I want to ask the gentle- 
man whether or not the committee has taken into consideration that 
this does not provide for any foresight. That is, in times of emergency 
it will be necessary for the State or for the city to at once establish, 
maintain and operate. And in those words I do not think the implica- 
tion lies that the State can take over at that time. It must build, 
establish, maintain and operate suddenly. Now, it seems to me that 
the experience of the war, in other countries at least, has demonstrated 
that in times of emergency it is almost impossible to do this construc- 
tive work suddenly. JI want to ask if this was taken into considera- 
‘tion and whether or not in the compromise amendment we do not im- 
mediately throw the city or the State into private enterprise when we 
might provide, as in the original proposition of the committee, that the 
city or town or State might by foresight anticipate a crisis and estab- 
lish and operate these agencies. 

Mr. Anprerson: I am not quite sure that I get the exact significance 
of the gentleman’s question. But answering it as I understand it, it 
is true that in the compromise amendment appearing under the name 
of the gentleman from Lexington, the words “Whenever the public 
exigencies require” condition and limit grammatically all that follows. 
It is true that in section two of the one given under my name, at the 
top of page 4, those words were omitted. It was thought by a major- 
ity of the committee that it was just as well to have those words apply 
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to the entire list of powers proposed to be given; I yielded my own 
preference for my own draft in deference to the views of others. 

But answering further the question, I do not believe that the words 
“public exigencies” can be construed so narrowly as to prevent the 
Commonwealth from exercising reasonable foresight if it anticipates 
trouble. I do not believe you must wait, — as was pointed out by 
the delegate from Lancaster who has just come into the hall (Mr. 
Parker), — until there is actual war or distress; otherwise I should 
not have agreed to the compromise proposition. I think that the 
compromise proposition is defective in that it ought to provide for 
“other necessaries.” But I yielded my personal judgment on that 
point. I do not think it is necessary to put in the words “ Whenever 
the public exigencies require’, conditioning thus the powers given 
under section two of the draft I made. But I yielded my views on 
that point also. I yielded these points because I think the substance 
of the absolutely necessary powers is granted under Mr. Clapp’s 
amendment and because his draft commanded the support of other 
people in whose judgment I have confidence. 

Mr. Bryant of Milton: I think that the issue between these reso- 
lutions ought to be perfectly clear to the Convention, but I am not 
sure that it is. There may be minor defects in the amendment of the 
gentleman from Boston, though I have not noticed any myself. But 
the real issue between his amendment and the proposed amendment of 
the committee is: Do you want an emergency provision or do you 
want a general provision that can be acted upon by the Legislature 
at any time whether or not an emergency exists? 

I must take issue with the learned gentlemen of the law who have 
tried to tell the Convention that the phrase “ Whenever the public 
exigencies require”’ is the same as the phrase in the amendment of the 
gentleman from Boston where he says “during times of war, emergency 
or distress’. They are not the same. And I would not take issue 
with these gentlemen if I did not have behind me a superior author- 
ity, to wit, the Supreme Judicial Court of Massachusetts. It often has 
been stated here that the word “exigency”? has been defined by our 
Supreme Judicial Court. And so it has been defined. And I shall read 
you the definition. Among other numerous cases it is in Revere Water 
Co. v. Winthrop, 192 Mass. 455, 460,and the definition is this: The 
phrase is equivalent to “whether the public interest would be served.” 
That is what “public exigency’? means, — whether the public inter- 
est would be served. 

Now, read the amendment of the committee in the light of those 
words and see how the amendment reads. It will read this way: 
“Whenever the public interest would be served, the Legislature may 
authorize the Commonwealth to provide shelter”’, etc.; or, “The Gov- 
ernor, whenever the public interest would be served.” If that is the 
kind of a socialistic proposition that you want to put before the 
people, do it; but know that it is not an emergency provision, it is a 
socialistic provision pure and simple. 

Now, we have heard a great deal about the great learning of the 
committee. Once/in a while a man who has not studied for months, 
who has not filled his mind full of different contingencies, who has 
not gone around from one amending delegate to another to try to get 
together some kind of a composite hash that everybody will like, — 
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sometimes an inspiration strikes a member of this Convention, and I 
congratulate the member from Boston in the third division (Mr. Lo- 
masney) for seizing the spirit of the times and embodying it in 
these five lines that lie before us, and I hope his amendment will be 
adopted. [Applause.] 

Mr. Brown of Brockton: I should like to ask this question of the 
attorney who is in favor, as I understand it, of the amendment offered 
by. Mr. Lomasney. I want to discover if, under that amendment, the 
Commonwealth may exercise this power: May the Commonwealth, 
because it discovers that the price, for instance, of food in the shape 
of cattle is too high, recognize that the price is either because of the 
money volume related to the demand for and supply of cattle or be- 
cause the supply of either cattle or money is controlled by a monopoly? 
Recognizing that the supply of cattle is controlled by a monopoly, 
may the Commonwealth, under the pending amendment, contract with 
the farmer so that he may go into the business, as an individual, of 
raising cattle at a guaranteed price that will insure a profit, so that the 
cattle may be furnished to us at the proper price because the supply 
is increased? You have thus broken down the monopoly price which 
controls the supply because the guarantee has increased the supply 
which monopoly does not control. 

Now, I want that power to increase supply to be somewhere; I 
want to find if it is in the resolution of the chairman of the committee. 
For I think the Commonwealth has got to recognize as a necessity 
that it must increase the supply in order to break down the price. 
And the price to-day is the result of setting aside the natural law of 
supply and demand; taking away the food from the middleman to sell 
over again eliminates only the middleman’s profit; but the Common- 
wealth cannot fix a reasonable price unless the Commonwealth goes 
into the business of raising by guarantee of cost and profit. Now, can 
we do that under your amendment? 

Mr. Bryant: I am not sure that I entirely understand the question 
of the gentleman from Brockton. But under the power to maintain 
a sufficient supply of food in the event of war, emergency or distress, 
I should suppose it was very clear that the Legislature eould take 
means of having the food supply increased by one method. or another. 
What the detail would be, would be matter for the Legislature to 
determine. 

Mr. Brown: Then we will come to that word “distress.” Is that 
word broad enough from the legal standpoint so that the Legislature 
of Massachusetts may at any time feel that the inhabitants are in 
distress by not obtaining their food at a price at which they could 
obtain it if the farmers here went into the business of raising cattle 
at cost, — to supply the people at what I call reasonable cost? © 

Mr. Bryant: Of course I offer my opinion with hesitation. It is 
only my personal opinion, and I have not thought of it, perhaps, 
exactly along the lines that the gentleman asks. But I should assume 
that “distress”? meant some kind of a public distress, not a private 
distress; and I should assume without hesitation that whether or not 
the distress existed, whether the emergency existed, would be a matter 
to be determined by the Legislature. There is no absolute prohibition 
in this amendment, — I agree to that. The matter comes up to the 
Legislature to determine whether the distress or whether the emer- 
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gency exists. But they have that moral restraint on them, — that 
they ought not to pass laws except in the exercise of this emergency 
power, — and if they very clearly and absolutely went outside of it 
the court would stop them. But as a general proposition, any law 
to-day for public exigency is a matter to be determined by the Leg- 
islature, so that whether the condition of emergency exists would be a 
matter to be determined also by the Legislature. 

And if I may refer to this for a moment, we have the word “emer- 
gency” in another matter that is now pending before us —I mean the 
initiative and referendum. We are using that word “emergency ’”’. 
And that, I suppose, is in the discretion of the Legislature; but nobody 
yet has criticized the word in that connection, and the use of the word 
in this connection would be very similar to it, in my opinion. 

Mr. Lowe.u of Newton: [| hope that the Convention will vote for 
“the measure, the resolution introduced by the gentleman who sits 
behind me in this Convention (Mr. Lomasney), and I want to point 
out what seems to me the difference between the two. 

In the first place, the gentleman from Boston has included, in the 
things which may be provided, articles of clothing. Now, if we limit 
the measure to times of emergency and distress, [ think those should 
be included; therefore I think that is one advantage his resolution has 
over the other. 

But the great difference is this: You will see he uses the words 
“During times of war, emergency or distress.”” That brings clearly to 
the mind that the times during which this thing may be done are 
limited. It appears clearly from this that you are to be allowed to go 
into this kind of business only at limited times, showing on the face of 
it that you are not permitting the Commonwealth to purchase food or 
go into the business for all time. 

There is nothing of that in the amendment which has now been 
agreed upon by the committee. It has been very well pointed out 
by the gentleman from Milton (Mr. Bryant) that the words “ When- 
ever the public exigencies require’ mean merely that the Legislature 
may say when they think it is for the benefit of the Commonwealth 
that the Commonwealth should go into the milk business, for instance. 
There is nothing in this committee amendment, as I see it, which could 
prevent the Commonwealth going into the milk business. Personally 
I do not believe in that. I think we should limit it, as it clearly is 
limited in the resolution of the gentleman who sits behind me, to times 
of war or distress, and we should say clearly, as he says clearly in his 
resolution, that the thing is not going to be started and kept going 
but is to be used only during the limited time. 

The further proposition is this: In my judgment the people of this 
Commonwealth never would adopt the amendment offered by the 
committee if they thought, as I do, that it would allow the Common- 
wealth to go into these socialistic schemes. So that I say that the 
resolution offered by the gentleman from Boston is much safer and 
also much more likely to be adopted by the people. 

Mr. Epwin U. Curtis of Boston: I want to say one word in answer 
to the chairman of this committee. He stated that the resolution of 
the gentleman from ward 5 (Mr. Lomasney) allows cities and towns to 
take by right of eminent domain. I want to call his attention to the 
fact — 

* 
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Mr. AnpEerson of Brookline: I will correct the gentleman. I stated 
nothing of the kind. I stated that there was in the proposition of the - 
gentleman from the third division a constitutional recognition of a 
duty in municipalities to take and to provide for these things, and that 
it was open to grave doubt whether it was eminent domain or was the 
exercise of the police power. But I stated expressly that it was a 
constitutional recognition of a municipal power that never before has 
been contemplated either in the existing Constitution or in anytbing 
that has been proposed in this Convention. 

Mr. Curtis: What I desired to say was this: That the gentleman 
knows just as well as I know that if the Constitution allows the Com- 
monwealth to take by right of eminent domain that the Legislature can 
delegate that power to any city or town. And I believe they have no 
more power under this resolution than they have now. 

Now, Mr. President, in regard to the question of the police power 
of which he speaks. The police power is a power for regulation, and in 
the exercise of that power the property of an individual occasionally is 
injured; for which he gets no compensation. But you cannot take by 
right of eminent domain through the method provided for here unless 
you pay for the taking. All you have to read are the last words in the 
tenth article of the Constitution, quoted yesterday by the gentleman 
from Fall River: “And whenever the public exigencies require that 
the property of an individual should be appropriated to public uses, he 
shall receive a reasonable compensation therefor.” So that there is 
no danger of anybody’s property being taken without its being paid 
for. And, gentlemen, if there was that danger, I do not believe that 
the Commonwealth of Massachusetts ever would take advantage of, 
or ever would take, anybody’s property without paying for it. 

Now, I want to say just one more word. I have an amendment in 
here under my name which I ask unanimous consent to withdraw. 
And I withdraw it because I believe that the amendment offered by 
the gentleman from ward 5 is the best before us, and is the one I 
hope this Convention will adopt. I think it is better than the one 
offered by my friend on the left. 

Mr. Hoxsss of Worcester: The committee seems to have been so 
fortunate or unfortunate as to have arrayed against it not only the 
ultra-conservatives but the ultra-radicals. We have not only the 
labor men whom the gentleman from Boston has so confidently prom- 
ised, but also every one of the gentlemen who have denounced the 
‘proposition of the committee as a socialistic proposition. In other 
words, we have so successfully steered the middle course that we have 
come between the radicals and the conservatives, and both of them 
seem to have united on a fairly simple proposition. That is an ex- 
traordinary result. It hardly can be that the two sides take the 
same view of the amendment of the gentleman from Boston (Mr. 
Lomasney), or this most delightful harmony would not long continue. 
I cannot think that the radical element would vote for the amendment 
offered by the gentleman from Boston if they adopted the reasoning 
of some of the gentlemen who have spoken in favor of it. That is to 
say, if they consider that the language of the gentleman from Boston 
makes it a strict emergency measure, so that except in time of actual 
need no action can be taken by the State, no action contemplating the 
future existence of an emergency, and no action after the actual ex- 
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piration of the emergency, then I hardly can think that they would 
view that amendment with quite so much complacency. On the other 
hand, if the gentlemen who have spoken in favor of it and who have 
been so insistent that the State should not engage in any business look- 
ing toward State socialism, had contemplated those words as meaning, 
as I think they do, that in any condition where the Legislature can 
say that distress exists, — and distress is a fairly broad word, — then 
it not only may but must go into business, they in their turn would 
hardly look upon it with so much complacency. And yet that is just 
exactly what the resolution of the gentleman from Boston says. It is 
not only the right of the Commonwealth and the cities and towns to 
engage in business under that, but it is their actual duty, and there is 
no reason why the Legislature, if such be its desire, cannot say at any 
time that distress exists. For the last seven years the Legislature has 
heard very little except about the high cost of living, and I am fully 
prepared to agree that there has been considerable reason in that 
complaint. I do not think that the Legislature could say fairly that 
at any time during those seven years there was not distress in the 
Commonwealth, and if so, under this resolution it is not only the 
privilege of the Legislature but it is its actual duty to set this scheme 
into operation. That is the language used by the gentleman from 
Boston: 

It shall be the duty of the Commonwealth and of the cities and towns thereof to 
take and provide the same for their inhabitants in such manner as the Legislature 
shall determine. 

Now as to the question of eminent domain. It is fairly obvious, I 
think, that the resolution of the gentleman from Boston distinctly 
contemplates that cities and towns shall have the power to take food- 
stuffs and such other necessaries of life as may be necessary. That 
matter was considered pretty carefully by the committee and the 
reasons why the power of taking was defined in our resolution to be in 
the Commonwealth rested on considerations of that nature. There 
were propositions before us which desired to give cities and towns the 
fullest power to go into business, to take, to seize property, in fact, to 
do everything that they might consider necessary at any time they 
pleased. 

Now) consider the situation if a city like Boston, vested by the 
Legislature or vested by the Constitutional amendment with power to 
seize property, should at once seize all the food-stuffs within its limits. 
Would not that create a most disastrous condition in the communities 
around it that rely upon Boston for their supplies of food? The same 
thing would be true of other places in the Commonwealth around 
which there are a number of communities which depend upon them as 
centers of supply of every sort; so that if you give cities and towns 
this power or if you give the Legislature the right to give to cities and 
towns this power, you are running the risk of giving a city or town 
that happens to occupy a favorable strategical position the right not 
only to provide for its own inhabitants but to starve all its neighbors. 
And I think if the amendment of the gentleman from Boston is 
adopted some limitation certainly ought to be inserted, defining the 
right of seizing property to be vested in the Commonwealth rather than 
in cities and towns; and in that respect at least I think the committee 
amendment is the preferable one. 
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Doubtless what the gentleman from Boston in the first division (Mr. 
Quincy) says is true, that the Legislature could delegate its functions. 
But if we, in drafting this ameridment, make an expression of opinion 
to the effect that the right to take property should be vested in the 
Commonwealth, then the cities and towns cannot take the property, 
except by express legislative delegation, and the difference, I think, 
between the two resolutions lies in this, — that in the amendment of 
the gentleman from Boston you have recognized the duty of cities and 
towns to take property, and in the other you have recognized that 
duty as resting in the Commonwealth and not in the cities and towns. 
Now both of these amendments look toward the same direction. 

They are framed to meet the same condition and the distance they are 
apart is not so very great. I have attempted to designate some of the 
differences and some of the reasons for the committee’s adopting care- 
fully framed language to cover what we have desired to cover. The 
language in the amendment offered by the gentleman from Boston is 
of a very broad general nature and of a nature that I think meets 
the views of many who desire to see the Constitution of the Com- 
monwealth succinct and general in its language rather than specific 
and detailed. But it is with some surprise that I find so many gentle- 
men who have complained of. the committee for bringing in a socialis- 
tic proposition who are prepared to stand for a resolution which vests 
in the Legislature, according to their own statement, power to declare 
at any time that emergency or distress exists, and in addition the 
specific duty to vest not only the Commonwealth but the cities and 
towns with the right to go into business and imposes the explicit duty 
on the Commonwealth and the cities and towns to take advantage of 
that power. 

Mr. Tatman of Worcester: It seems to me that a very large major- 
ity of the delegates here are very much impressed with one of the 
features of the amendment offered by the gentleman from Boston. 
That is this very specific restriction of the power conferred to times of 
emergency. I am sure we have been impressed by the arguments of 
the gentleman from Milton who felt that the language employed by 
the committee in its advocacy of Mr. Clapp’s amendment simply 
confers upon the Legislature the power to do these things whenever it 
shall see fit, and that the word “exigency” is not the equivalent of 
“emergency” by any means. I do not think that the temper of this 
Convention is such as to agree to the whole amendment proposed by 
the gentleman from Boston. Nor do I think that the Convention 
wishes to commit itself to the support of this resolution except that it 
be restricted to times of emergency. To be sure, any language which 
is used will be only admonitory. The language used in the amend- 
ment offered by the gentleman from Boston, so far as it confers any 
powers, is precisely the same as that in the resolution now being sup- 
ported by the committee, because that says in the same language, — 
“Whenever the public exigencies require.” The language which goes 
before that is only admonitory. But I think that is important, and I 
therefore move an amendment to the amendment proposed by ‘the 
gentleman from Lexington (Mr. Clapp) to insert after the word “ when- 
ever,” in line 1, the words “during times of war, emergency or dis- 
tress.” 

Mr. Baucu of Boston: The gentleman has anticipated a motion 
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which I have here. I wish to ask him, however, why the same amend- 
ment is not equally necessary in the first section. 

Mr. Tarman: I do not understand that there is more than one 
section to the amendment offered by the gentleman from Lexington. 

Mr. Batcu: I understood, Mr. President, that Mr. Anderson had 
accepted in substitution the Clapp amendment for the second section 
of his amendment, so that what we had before us was section 1 by 
Mr. Anderson plus section 2 by Mr. Clapp. 

Mr. Tarman: I think there is no doubt that the amendment offered 
by the gentleman from Lexington is in substitution for the two sec- 
tions as proposed by the committee. Now, what my amendment 
does is to adopt the language of the gentleman from Boston (Mr. 
Lomasney) and make this whole resolution apply only during times of 
war, emergency or distress. Those words are only admonitory and it 
is always for the Legislature to determine when it shall exercise this 
power. But those specific words admonish them not to exercise that 
power except during such times. 

Mr. Lomasney: It is with some gratification that I find the former 
Attorney-General, whose ability we recognize, has to admit that only 
one word was necessary to perfect the amendment, his suggestion being 
to put the word “public” before the word “emergency.” I gladly will 
insert that in the amendment because that puts in the same words 
that are in the Constitution, — “public exigency; public emergency.” 
I am willing to accept that change in the amendment I have offered 
because I have no desire to have it apply to private schemes or private 
purposes or private individuals. We are working here for the public 
interest. 

The gentleman from Brookline in charge of the measure (Mr. Ander- 
son) when he made a statement to the Convention spoke about my 
egotism. The gentlemen of this body who have served with us know 
who is the turkey-cock that goes swinging through the chamber. I 
do not think there is any of thatin me. I have no swelled head. Any 
allusion to “inspired statesmanship” was entirely unnecessary. My 
record in the Legislature is public property. It has been my privilege, 
sir, to contribute something constructive to the city where I was born, 
not like the gentleman who almost always has been connected with 
destructive legislation. I want the gentleman to understand that I 
do not consider him or any one else when I believe I am doing what is 
right. This amendment was not drawn by me alone; I talked with 
several men around this building, — the gentlemen who have been a 
part of the Legislature for years drawing up these amendments. We got 
this one in shape, and in my opinion it is a good amendment. I would 
not like to say that except that somebody else had a hand in draw- 
ing it, but I believe we have an amendment here which anybody who 
is fair will support, notwithstanding the criticism of these lawyers and 
Attorneys-General. “Put in the word ‘public,’” says a former At- 
torney-General. Of course, I am perfectly willing to do that. My 
answer to him indicated that I did not think it was necessary; but if 
you think it is necessary, put it in. 

Now, Mr. President, what else can be said about this matter? It 
all comes down to what? Certain things can be done. The amend- 
ment reads: “As the Legislature shall determine.”’ Now, Mr. Presi- 
dent, if we put this amendment through and it is accepted by the 
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people, the Legislature coming in next year will proceed to do some- 
thing of a constructive character for the people of Massachusetts; to 
bring labor and capital together, and show the laboring man that, in 
times of emergency, distress or war, the great government he is living 
with is part and parcel of himself and that it wants to help him. That 
is the point here, because a good many whom I know do not want to 
become paupers or ask for public charity. 

I hope, sir, the amendment that I have offered will be put forward 
and be voted on first, and I shall be glad to accept the amendment 
suggested by the gentleman from Lancaster, the former Attorney- 
General (Mr. Parker), by adding the word “public.” And then we 
shall have an amendment that, in my opinion, will be acceptable to 
the people. ‘ 

Now, about this question of taking men’s property. Why, I am 
surprised that anybody argues in this Commonwealth that property 
can be seized without paying for it. The Constitution says that 
whenever the public necessity requires that private property.be taken 
the owner shall receive compensation therefor. Article X of the Bill 
of Rights says: “And whenever the public exigencies require that the 
property of any individual should be appropriated to public uses, he 
shall receive a reasonable compensation therefor.” We are operating 
under that article. And Article XV guarantees the right to trial by 
jury. Where is there any question about that? Have we been going 
on for years seizing property and doing these things without right? 
Of course we have not. We do not repeal these articles. I am suspi- 
cious of some of these other amendments, —I do not know just what 
they mean. But he who runs may read this amendment. It is frank, 
open, square and fair; it puts down the time and the manner in which 
these things can be done. And when the Legislature meets, let the 
laboring man and his employer come up here and present their views. 
We know that the Massachusetts Legislature will meet all of the dif- 
ferent elements and do what is right. I trust the amendment will 
prevail. I thank the gentleman for giving way. 

Mr. Wrutram S. Kinney of Boston: It is only necessary to amend 
the Clapp amendment by taking out the word “said” in the second 
section to make the amendment sufficiently broad to include clothing 
and those other necessities of life which the so-called labor element, 
and other elements in the community, desire to have included in any 
amendment which we may pass. It has been my intention to move to 
amend by striking out that word “said”’, and if that were done and 
the amendment offered by the gentleman from Worcester were adopted 
the Clapp amendment, in my judgment, would then be far preferable 
to the amendment offered by the gentleman from Boston in the third 
division (Mr. Lomasney). 

And in that connection, sir, I should like to have some one, — either 
the gentleman from Boston himself or some other person who is in- 
terested in the proposed amendment, — explain just what his amend- 
ment means down to and including the word “function”, in the 4th 
line. As I understand it, sir, a constitutional provision is either a 
grant of power or a prohibition of the exercise of power. As I under- 
stand the amendment as offered by the gentleman in the third division, 
it is an assertion of a duty on the part of the cities and towns of the 
Commonwealth to maintain and keep a supply of commodities. Now, 
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Mr. President, that to me is a far more socialistic proposition than any 
proposition in the so-called Clapp amendment if it should be corrected 
by the pending amendments suggested by the gentleman from Worces- 
ter and myself. 

Mr. AnprErson of Brookline: I do not ask this Convention to sup- 
port the Clapp amendment simply because it is a committee report; 
but I do suggest to this Convention that when a committee toils as we 
have toiled for two months, and discusses day in and day out not 
merely their own views but all the amendments which have been sug- 
gested in Convention, — taking the books and the authorities and 
carefully checking up their own judgment in every practicable way, — 
that the Convention ought not to cast a compromise, composite judg- 
ment of that kind to the winds without real reason. We have had 
suggested here yesterday and this morning by the gentleman from 
Boston (Mr. Lomasney) a new proposition, extraordinarily brief in 
statement and drastic and unusual in the extent of the power given, — 
something that nobody can understand the exact limits of; and so far 
as I can understand it I am opposed to a large part of it. 

Mr. Grorce of Haverhill: In view of the fact that this committee 
on Public Affairs has brought in a resolution in the first instance to 
adopt Socialism by ballot, the very kind that they are trying to adopt 
by revolution in Russia, and trying to put it across this Convention, 
and, further, that it now comes in with an amendment and finally has 
presented a new draft, and has surrendered all right and title to every- 
thing it has presented and has accepted an amendment offered by the 
gentleman from Lexington (Mr. Clapp), does he think that we are 
bound to follow the lead of a committee with that record? 
> Mr. Anperson: Practically all of the recital of facts, or alleged 
facts in the gentleman’s statement having no relation to real facts, I 
do not think I shall waste any of the short time I have left in a discus- 
sion with him of the balance of his slur on the work of the committee. 
[Applause.] We have not abandoned the work of the committee. 
There were differences of opinion between my friend from Lexington 
and myself that we fought out in part in the committee and in part 
here. Each of us has conceded something. We have had help from 
other members, we have had something from every member of the 
committee; the result is, as I have stated, a composite judgment of 
the committee after lengthy and elaborate discussion in the Conven- 
tion. Now, if that is not the way for a deliberative assembly to work, 
I do not know how a deliberative assembly ought to work. I submit, 
therefore, as matter of sound procedure, that after my committee has 
tried to bring its specialized knowledge into play for the entire Conven- 
tion (which is the proper function of the committee) you want to give 
some consideration to its report before you cast its work all overboard. 

Now, what is the essential difference? I cannot now make any elabo- 
rate analysis, but. the “maintenance at reasonable rates” is certainly a 
catch phrase. If anything socialistic ever was proposed in this Con- 
vention it is found in those words, — “maintenance at reasonable 
rates’. When I find some of my friends, — whom I know to be 
as thoroughbred Tories as any to be found in eastern Prussia, — 
enthusiastic for the amendment of the gentleman from Boston, which 
starts out with the words “the maintenance at reasonable rates’’, I 
fear the Greeks bearing gifts, — gifts from the gentleman from Ward 5. 
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Look twice before you approve a combination between those who 
would destroy any grant of legislative power to assist the common 
people and the gentleman from Ward 5. 

“The maintenance at reasonable rates’! What are “reasonable 
rates’’ “of a sufficient supply of food and other common necessaries 
of life, and of shelter, during times of war, emergency or distress ’’? 
What is an “emergency”? I am having them all the time. “Is a 
public function’”’, — what does that mean? — also “and it shall be 
the duty of the Commonwealth and of the cities and towns therein” 
“to take’’, — whether you do or do not pay; whether it is like taking 
your house in time of a conflagration and you get no compensation, — 
‘and to provide the same for therr inhabitants in such manner as the 
Legislature shall determine.” 

Well, now, I am not a socialist, although I am not afraid of that or 
any other epithet. But if there is anybody here who claims to be a 
conservative and wants sound legislation and not legislation which 
would precipitate a war in the courts as to the.extent of the consti- 
tutional power whenever he tries to do anything constructive, he could 
find no better foundation for such a war than that language. 

Now, what have we on the other side? We have the proposition 
worked out in the manner I have stated. Analyzed by the gentle- 
man from Lancaster (Mr. Parker), an ex-Attorney-General, adopting 
the language which has been in our Constitution and the subject- 
matter of consideration by our courts, it has an established meaning 
so that any sound lawyer may go to the books and ascertain what is 
meant. We have cut out “the other necessaries of life.”’ I should like 
them in. I could not get the unanimous support of my committee to 
put into the Clapp amendment language as broad as I wanted. But 
it is sound, it is constructive, it is drawn in the light of the existing 
standards of interpretation in this Commonwealth, it commands the 
support of those who are not inspired suddenly to statesmanship, who 
recognize that statesmanship is the result of hard work and the careful 
study of what other people have done, — is a composite judgment 
which generally involves the giving way of some part of what you 
yourself desire; that it involves reasonable deference to the opinions 
of others, — that is the Clapp amendment. And I ask this Conyven- 
tion to adopt that amendment. 

You will observe also that when the Legislature is not in session, 
“the Governor, with the approval of the Council, may, until otherwise 
provided by law, exercise the powers hereby granted.” There you 
have an explicit grant of power to the Governor and Council to pro- 
vide for an unforeseen emergency, so as to avoid the necessity of sum- 
moning the Legislature in special session, — a situation which might 
easily arise if we had some great emergency coming upon us in summer 
or fall, — putting the Commonwealth to an entirely unnecessary 
expense. Yet, the Legislature keeps entire control, because at the next 
session of the Legislature they may “otherwise provide by law.” If 
you put into the Clapp amendment “the other necessaries of life” it 
would cover my views almost exactly. 

As I stated to the gentleman from Amherst (Mr. Churchill), I myself 
should have preferred to have retained the provision for the civil service. 
But that did not command support. We kept in, in deference to the 
views of the gentleman from Norwood (Mr. Willett) and others, the 
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provision of uniform accounting, although some objected to that. So 
that I say there has been a concession here, a concession there, an 
agreement here and an agreement there, until we have a measure 
which I say is sound. I ask, therefore, this Convention to reject the 
amendments, including the amendment of the gentleman from Ward 5, 
and to adopt*as the judgment of the Convention the Clapp amend- 
ment printed on page 4 of the calendar of to-day. 

The Convention, by a vote of 142 to 85, adopted the following amendment, 
moved by Mr. Martin M. Lomasney of Boston: Strike out the article of 
amendment and insert in place thereof the following: 

The maintenance, at reasonable rates, of a sufficient supply of food and other 
common necessaries of life, and of shelter, during times of war, emergency or distress, 
is a public function and it shall be the duty of the Commonwealth and of the cities 
and towns therein to take and to provide the same for their inhabitants in such 
manner as the Legislature shall determine. 

The above new draft, accordingly, was substituted for the resolution reported 
by the committee and was ordered to a third reading Wednesday, October 3. 

A motion to reconsider called forth considerable discussion of the merits of the 
measure on the following day. 

Mr. Avery of Holyoke: I voted yesterday for what we might term 
the Lomasney amendment. I voted for it because it seemed to me to 
be the best emergency measure, because I thought it would be adopted 
or accepted by the people, — I wanted to see something accepted by 
the people on this matter, — and because it avoided to a certain extent 
the troublesome question of municipal trading. Although I voted for 
it, I recognized that it did not meet some of the suggestions I should like 
to see in a measure of this kind. It was not sufficiently clear that it 
enabled the State in the seven fat years to provide against the seven 
lean years, and it did not sufficiently touch upon the aid which the 
State must give in the near future to the question of distribution as a 
permanent measure. 

After the measure was adopted I talked with some of the gentlemen 
interested in the matter, and they gave me the intimation that pos- 
sibly there might be some modification of the proposed Clapp amend- 
ment which would give to us, or the great part of us, all the things 
that we wanted. Again, I had the feeling that perhaps those of us 
who voted for the Lomasney amendment did not treat with as much 
consideration as we should the careful and patient work of the com- 
mittee on Public Affairs and the work of the able chairman of that 
committee. Again, as I thought the matter over, it seemed to me that 
possibly we did not all of us realize deeply enough the situation which 
confronts Massachusetts. We are a manufacturing State, in one 

* corner of this big country. We cannot compete in many things with 
the States of the middle west and with New York, New Jersey and 
Pennsylvania. If we do compete we must be able to provide reason- 
able shelter, food and clothing at reasonable prices to the people who 
man our mills and our industries. We are about to submit a resolu- 
tion on absentee voting, to which we all practically agree. We passed 
an anti-aid amendment, on the form of which practically the Conven- 
tion all agreed. It seemed to me that it was worth while on as im- 
portant a matter as this to reconsider the action we had taken, to see 
if we could not make one more effort to get a measure to which the 
greater part of this Convention would agree. With those thoughts in 
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mind I made the motion to reconsider, and with that spirit I present 
the matter to this Convention. 

Mr. Creamer of Lynn: In the reconsideration of the so-called 
Lomasney amendment adopted by this Convention yesterday, I want 
the members of the Convention to fully realize that this amendment 
provides no direct means of preventing extortion by private monopolies 
in normal times; it provides for relief only in times of war, emergency 
or distress, — all abnormal conditions. 

I want to say to the members of the Convention who wish to secure 
relief from the extortion of private monopolies in normal times, that 
they should vote for ‘the reconsideration of this amendment. The 
meaning of the word “exigency” in the Clapp amendment has been 
determined by our Supreme Judicial Court. The meaning of the words 
“war, emergency and distress’’, as used in this resolution, has yet 
to be determined. In my opinion, and in the opinion of many others, 
the Lomasney amendment will provide no relief even in abnormal 
times until after the courts have had time to pass upon what those 
words mean. 

Mr. Lomasnry of Boston: This Convention yesterday, after a 
good deal of deliberation, took a certain stand. There was of course 
no real meeting of all the minds, but what did we do? We substituted 
a new draft. Now, that new draft takes its place in the calendar and 
every man has a chance to read it, go over it, prepare his amendment, 
suggest it, and talk it out. But why reconsider it now? Why inter- 
fere with our regular order of procedure? A great many of us were 
busy yesterday with the regular Convention work, we did not have 
time to confer. Some men came to me yesterday and wanted to talk 
about amendments. I said: “I will see you later.” We were here until 
half-past four yesterday discussing another measure. I have not had a 
chance to confer with them this morning. J submit, Mr. President, 
we should not reconsider the matter. Let it go into the calendar. 
Then let everybody get together, talk, confer, make amendments, 
and arrive at some conclusion. 

Mr. Creamer: I should like to ask the delegate from Ward 5 if, when 
it comes to the next stage, he will consent to the insertion of the words 
“public exigency”’ in place of the word “emergency.” 

Mr. Lomasnry: The gentleman from Boston never makes any 
promises. [Laughter.] When he makes promises he keeps them; he 
does not say “ Yes’”’ and then afterwards change. 

Mr. Creamer: The fact that the gentleman from Ward 5 always 
keeps his promise, — I think he does, — is why I want him to make it. 

Mr. Lomasney: The gentleman, with all his shrewdness, cannot get 
me to make a promise now, because I want to see and hear what, ~ 
every fair-minded man in this Convention has to say. The Convention 
is full of that class of men. Let every man do with this amendment 
what he did with the other amendment, — put his best thought into 
it. Let all amendments go on the calendar, let us look them over; 
then at the next reading we can have a chance to see what is the best 
thing to do. If we want to expedite matters we should not reconsider. 
Let this draft take its place in the calendar; prepare your amend- 
ments; then let us see if we can get together. I am willing to get 
together on any measure that will help Massachusetts, its industries 
and its people, and I hope the motion to reconsider will not prevail. 
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Mr, Breauzry of Holyoke: I rise to indorse the motion made by my 
colleague from Holyoke, and my reasons for indorsing the motion are 
based upon a comparison which I have made of an opinion of the 
Justices of the Supreme Judicial Court in the 182nd Massachusetts 
Reports with the amendment proposed by the gentleman from Boston. 
My comparison has constrained me to the conclusion that the so-called 
Lomasney amendment is nothing more than a codification of the 
virtual law of Massachusetts to-day. At the time of the coal strike the 
Legislature petitioned the Supreme Judicial Court for a ruling concern- 
ing the powers of municipalities to deal in fuel. There were four 
questions in that petition, the first three dealing with the question I 
have stated. The fourth question was: “If the answer to any of the 
foregoing questions be in the negative, does the power so declared as 
non-existent exist in the case of an extraordinary emergency, and may 
the different cities and towns be constituted judges of said emer- 
gency?” 

In regard to the powers of cities and towns to deal in fuel, the court 
is of the opinion they did not have the power. With regard to the 
fourth question, they said it presents greater difficulties: 

The only condition referred to in the question is “extraordinary emergency,” and 
the conditions referred to in the accompanying bill are “‘a scarcity of fuel and a press- 
ing need thereof,” and “a reasonable ground of belief that such a condition will 
occur in the near future.” 

The court said: 

As to that, we are of opinion that if the supposed conditions exist in any city or 
town, it may be authorized, under proper legislation, to sell fuel with the limitations 
above stated. 

That decision of course was made with reference to fuel, but it does 
not change the principle. The other day when the original Anderson 
resolution was passed to its first reading I sat back in my seat satis- 
fied in the thought that if this Convention did not pass another amend- 
ment they had done something to justify their existence; and yester- 
day I was very much surprised at the attitude, — if I may call it, the 
will-of-the-wisp attitude, — of the chairman of the committee, in 
coming in and stating that he felt that concessions ought to be made. 
If I remember correctly, he said he had made some concessions. If my 
memory serves me correctly, I think he conceded everything, because 
he includes the words “Whenever public exigencies require.’ That 
is just what the opponents of this proposition have been fighting 
for; they want to include the words “public exigencies”; and, Mr. 
President, that is nothing more than a codification of the virtual law 
of the Commonwealth of Massachusetts to-day. 

Mr. Anprrson of Brookline: I am fearful that this Convention has 
been talked to so much it is losing the power to vote. I can hardly 
believe that there is not some serious defect in the statements of those 
of us who have discussed this proposition, when men for whose judg- 
ment and absolute sincerity I have so great respect as I have for the 
great majority, — indeed for almost the entire body, of this Conven- 
tion, — should vote as they did yesterday. We have passed nothing, 
you know, to final vote. Perhaps we have got so in the habit of 
talking that by a species of revulsion of mental processes we have 
made ourselves unable to vote. 

. 
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Now, the gentleman from Holyoke who spoke a few moments ago 
voiced a criticism of the course of the chairman which I have heard 
outside. There must be some foundation for it, —in my failure to 
make myself clear, — otherwise the criticism would not be made. But 
I want to say now, with such emphasis as I am able to state, that 
there has been in no essential or important particular any change in 
the attitude of myself or of my colleagues on the committee from the 
beginning to the end of this entire debate. There was debate as to 
whether we should include other necessaries than food, food-stufts, 
fuel, coal and ice. “Other necessaries’? would have included clothing 
and boots and shoes. It seemed to those of us charged with the 
primary responsibility that, in order to meet the more conservative 
view of some of the members of the Convention, and, as we thought, 
perhaps command unanimous support, if we could get the essence we 
might make that concession. The gentleman from Holyoke suggests 
that the words ‘Whenever public exigencies require” cut down our 
amendment. If he had listened carefully to the learned gentleman 
from Fall River (Mr. Cummings) and the ex-Attorney-General, the 
gentleman from Lancaster (Mr. Parker), he would have concluded that 
those words are admonitory only, that they leave the power in full 
force. 

Now, gentlemen, let me call your attention to the gist of this propo- 
sition. If you look at page 4 of yesterday’s calendar you will find in 
section 2 of what is called the “ Anderson amendment”. an enumera- 
tion of the powers of increased distribution facilities as I wanted ‘it 
stated, — providing for the establishment of “markets, docks, fuel and 
coal yards,” ete., “slaughter-houses, cold storage plants, and: other 
like means for collecting and converting, preserving, storing, selling 
and distributing the necessaries of life.” That is the gist of the whole 
thing, except the emergency power, which is given, if at all, in very 
ambiguous and inadequate shape in the amendment of the gentleman 
from Boston (Mr. Lomasney). 

In the Clapp amendment exactly the same powers are given as are 
given in my draft. It is a mere change in the form of expression, in 
that he says: “may authorize the Commonwealth and cities and 
towns to establish, maintain and operate all necessary means for col- 
lecting, converting, preserving, storing and distributing said necessaries 
of life.” The two forms mean precisely the same thing. If you want 
to do anything at all constructive beyond removing the constitutional 
doubt as to whether the Commonwealth might do what it did do in 
the case of the Chelsea and the Salem fires (when they probably ex- 
ceeded their constitutional powers, as determined in the case of Lowell 
v. Boston) note that that is the most that the amendment of the gentle- 
man from Boston does. If you want to go beyond that, then you may 
adopt the Clapp amendment, as furnishing in proper shape, carefully | 
worked out, adequate constitutional power for the Legislature to deal 
with the distribution problem. 

One other thing. The gentleman from Boston, who yesterday 
announced that he had worked out a perfect thing, and in four or 
five lines had formulated something that had taken the place of all 
the good-for-nothing work of this committee extended over a period of 
three months, now says that it should stand over; that everybody 
should bring in a series of amendments; that by and by, starting de 
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novo from his basis, we may build up something worth while. It is an 
encouraging process for our committee and for this Convention, to 
start de novo with the resolution of the gentleman from Boston. 

Mr. Wititetr of Norwood: I believe this is one of the most im- 
portant matters before this Convention affecting the industrial pros- 
perity of Massachusetts. At the cry of socialism raised yesterday we 
were driven to accept a temporary expedient of which some day I 
believe that we shall be ashamed. We are not in ordinary times, and 
those of us who are identified with the industrial life of the Common- 
wealth have cause to look into the future with great anxiety. The 
nations of the world have gone into flux, and we do not know on what 
economic basis we are coming out. This measure gives us a chance 
to help the industrial conditions of our State. ‘They are not socialistic 
propositions, but are good straightforward business propositions. I 
do not believe we are giving this matter the consideration it deserves. 
I should like to see this motion prevail, and have the matter referred 
back to the committee. The matter can be dealt with then in an 
orderly and decent way, and not by some member writing down three 
or four lines on a piece of paper and saying: “Take this as sent from 
heaven.” I hope this motion will prevail, so that we shall have every 
possible chance to consider this most important matter. 

The Convention refused, by a vote of 82 to 145, to reconsider its action in 
ordering the Lomasney amendment to a third reading. 

The committee on Form and Phraseology reported a new draft (No. 363), 
which was assigned for debate at 2 o’clock Wednesday, October 10. 

Messrs. Ezra W. Clark of Brockton and Albert E. Pillsbury of Wellesley 
offered amendments cited at the beginning of the chapter. 

Mr. Pitissury of Wellesley: I am usually so unfortunate as not to 
be able to follow the leader of the Convention who sits for ward 5 in 
the third division (Mr. Lomasney). I voted the other day to substitute 
his proposal, not because I should be willing: to see it adopted in the 
form in which it was offered, but because I regarded it as the least 
objectionable of all the propositions which at that time were before 
the Convention, and as furnishing the best basis for further amend- 
ment, which I think it needs. I will not repeat the reasons which I 
gave the Convention the other day for my attitude toward this meas- 
ure. I am satisfied, and all experience confirms the view, that there 
is absolutely nothing for the public in this scheme or any similar 
scheme, except that it is possible that in some emergency, which it 
would take a very active imagination to compass, the intervention of 
the State’s power of eminent domain might enable us to get food or 
fuel or some necessary article at some price, though it would be at an 
enhanced price, which otherwise we could not get at all. That, in my 
view of the matter, is the only justification for this or any similar 
scheme. It should in my opinion be confined within narrower bounds, 
and I wish now to make clear, as I think I can in a moment, the 
precise effect and the only effect of the substitute which I have offered. 

First I have taken out the general and sweeping “necessaries of life” 
and confined the operation of it to food for man and animals, fuel and 
ice. The other change, and there are but two, is a change which ought 
to be made, in any view of the matter, as I think the Convention will 
agree, by taking out the words: ‘It shall be the duty of the Common- 
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wealth and of the cities and towns therein” to go into this business. 
In its present form it is made the duty of the Commonwealth and the 
cities and towns, to go into trading in the necessaries of life during 

‘time of war, public exigency, emergency or distress, whatever the 
situation or the other conditions. The question when it is the duty of 
the Commonwealth to interfere, assuming that it has the power, is 
clearly a legislative question, and it ought to be left to the Legislature 
to determine. The resolution in its present form is practically a stand- 
ing mandate to the Legislature to go into trade at any time when 
either of these conditions arises, — war, public exigency, emergency or 
distress. Now it is plain, and it must be evident to every member of 
the Convention, that the existence of one or more of these conditions 
might not furnish any occasion or any justification whatever for putting 
the State into trade. The existence of war, merely, clearly would not, 
and it must be remembered that we are not legislating for this war, but 
for any and all wars. In other words, it is by no means to be assumed 
that the mere existence of a state of war would offer any inducement 
whiatever for the Commonwealth to go into trade in the necessaries of 
life. They might be abundantly supplied, and at reasonable prices, 
notwithstanding a state of war. The question when the duty arises, 
therefore, is, as I say, a legislative question, and it ought to be left to 
the Legislature to determine. And I call particular attention to the 
fact that my amended form does not impair the power in the slightest 
degree. The power exists as completely under my form,as under that 
of the pending resolution, the question when the necessity arises for the 
exercise of the power being left to the Legislature, as it ought to be. 

Mr. Lomasney of Boston: The other day it was my privilege to 
suggest an amendment. Since that time the committee on Form and 
Phraseology have been over the amendment and have suggested this 
form. I have talked with the men representing the labor movement, 
and they feel that the word “exigency” should be inserted in this 
amendment. The attention of the Convention was called to this word 
by the gentleman from Fall River (Mr. Cummings), who is not here 
to-day, but you will find that the word “exigency” is in the present 
Constitution. ; 

The other day we were on the verge of plunging the State into all 
kinds of schemes, putting into our Constitution authority to take 
slaughter-houses, warehouses, canneries, cold storage plants, docks and 
many similar matters, and everything of that kind you did put a cloud 
on taxable property, because real estate is visible taxable property. 
Any man who knows anything about business knows what burdens real 
estate has to bear to-day. 
When the labor men talked with me they said: “If you will put 

into the amendment the word ‘exigency’ and the words ‘and dis- 
tribution’, we shall be absolutely satisfied with it. They had some 
other amendments, but I said to them frankly: “No. We have got 

_to go slow here. You must all yield something to have a meeting of 
minds, so that we can get to a point where we shall do what is the 
right thing for the laboring people, do what is the right thing for the 
capitalist, and do what is the right thing for the poor people of the 
State at the same time.’’ On the other propositions they offered, I sug- 
gested to them to go slow, not to ask too much. But, Mr. President, 
with the word “exigency” in here now, as defined by the Supreme 
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Judicial Court and by the dictionary, they would be satisfied. I would 
not take out “emergency” for the word “exigency”, so we com- 
promised, and we allowed two words to go in, “public exigency”. The 
honorable gentleman from Lancaster (Mr. Parker) suggested the 
word “public” at the last meeting, and we have accepted it. It now 
reads: “public exigency, emergency,” etc. Now they are satisfied to 
support the measure. That is quite a different proposition from the 
one you had here the other day, — the one that United States At- 
torney Anderson was trying to push through the Convention. And 
mark you, Mr. President, nothing can be done under this amendment 
until the General Court goes into the matter, gives all sides a hearing, 
and enacts into law what the Corstitution allows. 
Now what does the gentleman from Wellesley (Mr. Pillsbury) want 

to do? He frankly tells you he wants to strike out the words “neces- 
saries of life”. That is one of the most essential parts of the measure. 
Suppose, Mr. President, we have a strike in a mill town in the middle 
of winter, and the children of the operatives are freezing, — freezing 
for want of coal and of clothing. Under the Pillsbury amendment the 
cities and towns could not sell coal or clothing to them. He admits 
that. What is more essential than that? “Other necessaries of life”’ 
What are the necessaries of life? Everybody knows. They are liberal 
words, but the law must be administered by men of common sense, 
and we do not do anything until we get the Legislature to define and 
determine these matters. He tells you frankly the present proposition 
is too narrow, that we ought to make it as broad as we can. He does 
not stop and say he will take the word “exigency”. He goes farther 
and he specifically puts in food, — not clothing. Food and clothing are 
synonymous. You cannot get away from it. No matter how well 
filled a man’s stomach is, if he has not clothes of what use is he? He 
must have clothes. That is one of the necessaries of life. And you 
see he says: “for man and animals, fuel and ice.”” Now Mr. Presi- 
dent, it is a great thing to have free ice or cheap ice or plenty of ice 
in the summer, but it is not half as essential to have it as“it is to have 
warm clothing on cold winter days and nights, it is not half as es- 
sential to have-ice to put to your head in summer as it ig to have fuel 
and clothing to keep you warm in winter. That is common sense. 
The gentleman never has been in want. He does not know how the 
poor people feel on this matter. You never need be afraid the Legis- 
lature will go too far in extending justice. You can trust them on this 
matter to be fair and to do right. I submit, Mr. President, that when 
you have the laboring people willing to meet the people here who 
represent capital from all parts of the State, it is a good time to start 
getting together and see if we do not want to understand one another 
better, so that we can be closer and pull together rather than divide 
on these essential things. 

Now, he also puts in these words, Mr. President. I find no fault, 
and I make no unfair criticism of the gentleman; he states it frankly; 
but I am not willing to vote for them. His amendment reads “under 
terms and conditions.” That is one of the dangers of every contract. 
Why, we had those words in the old street railway law of the State, 
when they used to have street railways. It provided that the Metro- 
politan or the Middlesex roads should get their location upon “such 
terms and conditions” as the board of aldermen should specify. Under 
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that phrase, “terms and conditions,” they could make the roads pay 
for the roadbed, they could make them do all kinds of things. But 
when they came to get practical legislation they struck out “terms 
and conditions” and said “regulations and restrictions”. J am afraid 
of putting “terms and conditions” into the Constitution on this 
matter, especially when the gentleman favors them. 

Read the article of amendment as presented the first day, with the 
addition’, the “maintenance and distribution” that have been added 
at the suggestion of the labor people. J fought the word “produc- 
tion.” They said they wanted it in; but it is left out. “The mainte- 
nance and distribution at reasonable rates, during time of war, public 
exigency, emergency or distress, of a sufficient supply of food and 
other common necessaries of life.” That goes far enough. The amend- 
ment of the gentleman from Wellesley (Mr. Pillsbury) says “food for 
man and animals, fuel and ice.””’ My amendment reads “necessaries 
of life’”’, and the providing of shelter, — are public functions. “And 
it shall be the duty of the Commonwealth and the cities and towns 
therein to take and supply the same in such manner as the General 
Court shall determine.’ To what better cause could we commit the 
Commonwealth than to do these things for the decent deserving people 
of the State? You are not giving it to them for nothing. You are not 
dealing with people who seek charity. And this is to do what? To 
give to the men who do not desire charity, —and thousands of people 
do not like to seek it; thousands of people starve almost before they 
ask charity. Nobody knows what a poor decent person will do before 
he looks for charity. 

Mr. Lows of Fitchburg: I should like to ask the gentleman if he 
thinks the resolution as drawn would permit the State to produce. 
It seems to me that that is the most important part of that resolution. 
We may fall again, Mr. President, into the haleyon days of the New 
Freedom of Mr. Wilson as we did in 1912 and 1913. It seems to me 
that if we are going into this proposition at all we ought to permit 
the State to take some of the uncultivated lands, either by lease or 
purchase, and produce. The State ought to take some of the men out 
of the bread lines when they exist, and let them go into the fields and 
produce. It seems to me that the word “produce” should be in this 
resolution. ; 

Mr. Lomasnry: The resolution is the property of the Convention. 
Any member who has views should state them. I simply was explain- 
ing the amendment and what occurred in my connection with it. 

I think the very thing the gentleman is after can be brought about 
under this measure. ‘Other common necessaries of life” is a broad 
proposition. It leaves it to the Legislature. And anything to get 
those things, as it says here, is broad, and to my mind, although I am 
no lawyer, I think it is strong enough. The best evidence that it is 
pretty broad and workable is the effort the gentleman from Wellesley 
(Mr. Pillsbury) is making to restrict it. He says so frankly. He says 
it is too broad. I say: “Don’t restrict it.’ There can be no question 
what this means. It allows large power to the Legislature. But what 
does that mean, Mr. President? You know, and every member in 
this body knows, — and there are a great many men here who have 
sat in the Legislature, — that if this amendment is adopted by the 
people there will be a petition presented, that a pile of evidence will be 
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presented before the committee. They will protect every one in the 
community. And in my opinion, Mr. President, it has just been 
ealled to my attention by the gentleman from South Boston (Mr. 
Flaherty) that-Convention document No. 116 contains the very thing 
the gentleman from Fitchburg is after. Document No. 116; that 
allows them to do what he wants. Why not let that matter stand by 
itself? Go into that proposition when it comes up, and talk about it 
then, and pass it or not just as you please. Why not let this matter, 
which is an emergency matter, which is necessary in times designated 
here, stand on its own merits? I have had pointed out to me that 
there is another one, No. 321, on the subject of production. Now 
when there are filed so many measures on the matter of production, 
let us confine this one to just what we have specified. 

Mr. Creamer of Lynn: I should like to ask the delegate from ward 
5 (Mr. Lomasney) if there is not a very grave possibility that those 
other questions will not be reached by this Convention. 

Mr. Lomasnry: Those questions are before the same committee 
that brought out the other proposition. They are before the same 
committee. Of course I cannot tell what is possible. It is a pretty’ 
hard thing to say anything is not possible. Nearly everything is pos- 
sible. But “probable” is another thing: I am not going to talk’ on 
possibilities. 

The gentleman on my left (Mr. Creamer) the other day asked me 
about this word “exigency,’’ and I told him frankly I did not desire to 
make any promises. I had talked to some of the labor men in this 
Convention, and how could I stand up before the Convention after 
talking with those men, trying to get their viewpoint, so as to put it 
into law, how could I, without talking with them first, stand up and 
say that I would take out the word “exigency,” if I wanted to be 
honorable toward them? I could not do it. But the laboring men 
themselves suggested the word to me. The three words they sug- 
gested are in there. They did not get all they thought they ought to 
have, but they are reasonable, they are practical men, they recognize 
the conditions, they want to coéperate with capital in everything 
that is proper. Why not get together some time on these things and 
recognize that the Legislature represents all the people, and if we give 
them the right to go forward in this matter we can trust them to 
draw an amendment surrounded with all the safeguards necessary 
to have an economical and at the same time a fair, liberal distribution 
of these things when it is necessary to have it done. 

I am opposed absolutely to the proposition of putting our citizens 
in competition, at all times, with State aid or with city aid, or with 
our other industries. How could you allow a man to go over to the 
Commonwealth docks and take a piece of the State’s land for a nomi- 
nal sum of money and do the same business as men on Atlantic Avenue 
who were paying three or four times the rent? You cannot do it. 
Who could compete successfully under those conditions? 

These are times that are hard in many ways. The gentleman from 
Worcester (Mr. Washburn) showed you clearly a short time ago how 
the purchasing power of a dollar has decreased. It is the purchasing 
power of the dollar that counts, — the law of supply and demand. 
There may be harder times coming, because while wages are up ma- 
terials, articles, necessaries, have jumped enormously, too, so that a 
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man cannot save to-day nearly as much as he could with less wages a 
few years ago. 

I trust, Mr. President, that the Convention will take the report of 
the committee on Form and Phraseology, because I believe they have 
made it in good faith and they have put it in better form and have. 
incorporated the essential things we need under the present conditions 
in this Commonwealth to do what is right. 

Mr. WasHpurn of Middleborough: It would appear from the ex- 
planation of the gentleman from Boston in the third division that the 
report of the committee on Form and Phraseology changes the sense 
and legal effect of the resolution from what it was as referred to them. 
That being so, — and I am inclined to think this is the correct view, — 
I submit that the report is in violation of rule 29, which provides that 
when any change in the sense or legal effect of an amendment has been 
made by that committee it shall be reported in the form of an amend- 
ment. 

Mr. Frencu of Randolph: I was about to make the same point as 
that suggested by the gentleman from Middleborough. It seemed to 
me that the committee on Form and Phraseology, if this was an 
attempt to report back to the Convention a measure which went to 
them, had exceeded their authority, inasmuch as the change here is 
clearly one of substance, and of vital substance, particularly in the in- 
sertion, of the words “public exigency.’”” When the amendment went 
to the committee it was an emergency measure pure and simple, and 
I voted for it upon that ground. It has come back to us a socialistic 
measure pure and simple, because of the fact that it contains the 
words “public exigency”. Now, a “public exigency”, as has been 
suggested over and over again on the floor of this Convention, has been 
construed to mean, in effect, “public convenience”’ in the opinion of 
the Legislature. In other words, there has been taken out of this 
amendment absolutely everything in it in the nature of an emergency 
measure, and it has become, under the broad construction repeatedly 
given to those words by the court, purely a socialistic measure. 

Mr. John F. Cusick of Boston offered the amendment cited at the beginning 
of the chapter. 

Mr. Custcx: I do not want to take up the time of this Conven- 
tion by apologizing for my activity in respect to this matter. I 
simply want to say to youthis: That although in a sense f, as coun- 
sel, have been conversant with certain merchandising results of certain ° 
large distributors in this city and greater Boston, and although I am 
counsel for some of them, nevertheless I trust you will believe me that 
when I say I am sincerely interested in this matter simply for the good 
of the Commonwealth it will be sufficient and I shall not have to repeat 
it again. Now, I have considered this matter in connection with some 
other gentlemen very carefully. This amendment is nothing more nor 
less than putting in different and more concise language the principles 
involved in the amendment made by the gentleman from Boston and 
passed by this Convention at its last sitting. The measure is intended 
to be entirely an emergency measure. This amendment provides only 
for contingencies which may arise during the time of war, public 
emergency or public distress. If you delegates will remember, the 
member from Boston amended his original resolution by adding the 
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word “public”, before “emergency’’, and I assume “distress’’, so that 
so far it is exactly the same as the measure moved by the honorable 
gentleman from Boston. It gives to the Commonwealth and the cities 
and towns the power first to take by the power of eminent domain. 
In his resolution it gives the power to take. I simply have extended 
that and used the words “power of eminent domain’, because that is 
well understood by decisions of our court. Then it gives the right to 
purchase. That is the same as in the original. It does add the word 
“distribute”. I think it would be implied in the original resolution, 
but nevertheless the word “distribute” is in this amendment, so that it 
gives to the Commonwealth, cities and towns, only during time of war, 
public emergency or public distress, the right first to take by eminent 
domain, if necessary; secondly, the right to purchase and to sell, and 
that implies the right to distribute, — what? Food and the neces- 
saries of life. I sincerely agree with the gentleman from Boston (Mr. 
Lomasney) that if this resolution is to mean anything it ought to in- 
clude the necessaries of life. I do not think there is a single thought- 
ful man in this Convention who will deny the proposition that the 
Commonwealth, the city or town, should, under conditions determined 
by the Legislature, have the right at such times to go and take food 
or necessaries of life wherever they may be, and distribute them for the 
public good. I do not believe there is a representative of a corpora- 
tion or anybody else within the hearing of my voice who would deny 
that primary principle of government. 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Boston if chapter 342, section 6, of the legislative Acts of 1917, does 
not give precisely the same powers that he thinks we ought to have 
in this constitutional amendment. It gives those powers during times 
of war. The Governor has that power under that chapter, and, as I 
understand it, can now exercise that power, as I suppose he can in 
times of emergency and distress. Times of war are always times of 
emergency and distress. Therefore the point I wish to make is that 
the delegate from Boston simply is advocating that we give a consti- 
tutional power that is now being exercised. 

Mr. Cusicx: Times of emergency and distress may include times 
which are not times of war. I believe this does give to the Common- 
wealth and the city or town a power which it does not now possess 
under the Constitution. It makes no difference, however. If it has 
the power now I am glad of it, and we exercise it. The purpose, how- 
ever, is to limit the power given to a Legislature or to the Common- 
wealth or to the city or town to go into trading propositions. That is 
objectionable, and I believe it is objectionable to a large majority of 
the delegates to this Convention. And, Mr. President, I want to di- 
rect the attention of members of this Convention to this fact: Have 
we been treated quite frankly in the presentation of this matter by 
the chairman of the committee on Public Affairs? If you remember, 
when this matter was first discussed the record will demonstrate that 
it was the intention of the committee on Public Affairs to give to the 
Legislature unlimited power to go into these market propositions in 
normal or abnormal times. He was asked: “Was that the sense of 
your committee?” and he answered: “It was.’ I have learned since 
that it was not the sense of that committee. I do not believe that 
when thoroughly explained there would be a baker’s dozen of the dele- 
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gates to this Convention who would support a proposition that should . 
give the power to the Legislature to put any such proposition up to 
the people of this Commonwealth. I believe that the first reading of 
the original amendment was given under a misapprehension of the 
meaning of that measure, and I believe the facts will corroborate me. 

This amendment is the same thought as was embraced in the resolu- 
tion passed by this body, stripped of some of its unnecessary verbiage. It 
is now made so plain that no delegates can feel otherwise than that when 
voting for this amendment they are yoting for something which they 
all understand, both as to its scope and as to its purpose. This amend- 
ment means only one thing. It is not socialistic. The socialists will 
not support it. It is purely and simply an emergency measure. But 
it does do one thing, and that is this: An emergency condition may 
be more than a war condition. When I first spoke about this matter 
I told you that I felt the Commonwealth should have the power, even 
if a combination was legal that controlled the price of a food-stuff to 
the detriment of the public welfare, — I believed the Commonwealth 
should have some power to check it, and I believe that principle is 
going so far that every man will feel that this proposition is honest to 
the people and not for the purpose of furthering socialistic views or 
political views or any other views. It is an honest measure in the in- 
terest of the people, unselfish, and not a subject of any log-rolling or 
selfish consideration. 

Mr. Edward Carr of Hopkinton offered the amendment cited at the beginning 
of the chapter. * 

Mr. Carr: It was with some astonishment that I heard and 
observed the complete, — the apparently complete, — change of 
mind of this Convention, after two readings, of this document, — 
the resolution recommended by the committee on Public Affairs 
in this present proposition that is before the Convention. I admit 
that it was a surprise to me, and it must have been a great sur- 
prise to a great part of the 140 members of this Convention who 
voted to sustain the committee’s report up to the second reading. 
When the gentleman from this division from ward 5 (Mr. Lomasney) 
offered his amendment, I not only was surprised but I was very much as- 
tonished, because I thought I knew the gentleman from this division 
better. I supposed at the time of the prior readings he understood the 
Public “Affairs Committee’s report and that he was in harmony with 
their position, and that there were not the limits to the proposition 
that he has advanced this time. Now, Mr. President, I want to read 
what this proposition is with my amendment striking out this line, 
because I am sure every member of this Convention believes that this 
Commonwealth is under some obligation to look after its inhabitants, 
even outside of times of war and public exigency, and that is what my 
amendment means with the objectionable part stricken out. It says: 

The maintenance and distribution at reasonable i of a sufficient supply of food 
and other common necessaries of life, and the providing of shelter, are public func- 
tions, and it shall be the duty of the Commonwealth and the cities and towns therein 
to take and provide the same for their inhabitants in such manner as the General 
Court shall determine. 

Is there any member of this Convention who will say that that is 
not the duty of the Commonwealth? That duty is not confined to the 
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question of whether there is a public exigency or a state of war or a 
great emergency. Isit not the duty of this Commonwealth to provide 
for its inhabitants when any group or combination of men get together 
and attempt, as we have seen done time after time, to impose on the 
people an exorbitant price for the necessaries of life? And that is all 
we are asked to say. I am very much surprised at my friends who 
have changed and taken the other position. I cannot understand it, 
because every one of the 142 delegates in this Convention who voted 
for the committee’s report must have known the difference between 
that report and this proposition now. What has taken place in our 
minds? Does not the same condition exist now that existed when we 
voted twice on that proposition? Does it not look just as necessary 
now that we should vote the same way again on that same proposition 
as we did twice? 

Mr. Dennis D. Driscoxu of Boston: Is the delegate aware that 
the committee itself changed its report, on a-second report by the 
same committee, by a vote of ten of the members of the committee? 
Why did they change the first report they submitted to this Con- 
vention? 

* Mr. Carr: I cannot understand why the committee made any 
change, but the change of the committee was not so radical. The 
chairman of the committee came into this Convention and tried to 
have document No. 358 sent to a third reading, and it was then that 
the document of the gentleman from Boston in this division was 
offered, cutting out the broad powers of cities and towns and turning 
back completely on the original proposition that the Commonwealth, 
at all times, should have the power to go into the job of taking care of 
its inhabitants and providing them with the necessaries of life. I can- 
not understand, Mr. President, and I should like to have it made clear 
to me, and J know a number of the delegates in this Convention who 
would like to have it made clear to them, why it became necessary 
that this change should be made. Was not everybody in this Conven- 
tion aware of the difference between the propositions of the men who 
were opposed to the committee’s report and the committee’s report 
itself?. We knew then the argument against the committee’s report, 
that it was broader than the proposed amendment, which took care 
only of| emergencies and times of distress. We knew it at that time 
and voted for it, and it did not matter whether we be called socialists, 
or anarchists, or what not. The 140 men who voted at that time knew 
what they were voting for. Is it any more socialistic now than it was 
at those two times that we voted for it? I cannot see anything that 
is so terribly socialistic in this proposition that I offer now, namely, 
that it is the duty of the Commonwealth to provide a sufficient supply 
of food and other common necessaries of life for its inhabitants. Is’ 
this Convention going to put itself on record that that is not the duty 
of this Commonwealth, and that that duty is limited to times of dis- 
tress and public exigencies and times of war? 

. In the State Legislature this year, as the gentleman from Lynn (Mr. 
Creamer) has said, we passed a law, evidently intended at that time 
to be in conformity with the present Constitution, that provides for 
exactly the thing that this amendment to the committee’s report is 
attempting to provide for now. In other words, the Legislature of 
this year thought that there was in the present Constitution sufficient 
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authority to pass this law without any amendment of the Constitution. 
Now it seems to me we are not making any advance at all. If the 
140 men who voted for that proposition realized what they were voting 
for then, and I think they did, they are entitled to a better explana- 
tion than simply to be told that there has been a change of mind in 
some of the members of the committee, — ten members of the com- 
mittee, — and their change of mind has not been so complete as the 
change of mind that has taken place in the gentleman in this division 
(Mr. Lomasney). I am willing to go the distance and vote for docu- 
ment No. 358. I believe every one of the 140 members who voted for 
the first proposition is willing to vote for document No. 358. There 
is a radical difference between document No. 358 and document No. 
363. There are not the limitations in No. 358 that there are in No. 
363. I have introduced this amendment so that the proposition will 
be put fairly before this Convention. The people of the Common- 
wealth will have a right to know whether or not the delegates to this 
Convention were serious enough in the consideration of their interests 
to declare that it is the duty of the Commonwealth to take care of its 
people in all times in regard to supplying them with food-stufis and 
the necessaries of life.. I hope, Mr. President, that there will be a roll-. 
call on this proposition, and I hope that the 140 men who voted will 
stick where they voted in the first instance, unless they show some 
better ground than I have heard for changing their opinion. 

Mr. Charles F. Dutch of Winchester offered the amendment cited at the 
beginning of the chapter. 

Mr. Dutcu: With reference to the remarks of the previous speaker, 
I do not know whether he has been in attendance or not, but it so 
happened that on motions to amend which were offered by me the 
issue was presented to this Convention which he now says he desires 
to present, and there was a test vote, which most decidedly and over- 
whelmingly substituted a strictly emergency proposition. Now, the 
difficulty that we have in this Convention is this: Somehow, through 
the committee on Form and Phraseology, we have a draft here 
which leaves some of us in doubt as to whether we now have the 
emergency proposition which was sent to that committee, and that 
doubt exists because the word “exigency” has been injected into this 
resolution. I take it that the change by adding the word “distribu- 
tion” is not a change of substance, because those of us who favored 
this emergency proposition contemplated distribution as part of the 
work. That is not a change. The difficulty has arisen, and it has 
grown steadily since this word “exigency” was first brought into this 
matter, as to what it means. 

Mr. Lomasney: If the gentleman will pardon me, so that there will 
be no question, I desire to say frankly that I told the labor men that 
I did not believe the word “exigency” was needed in there. I told 
them I thought it would raise trouble in the Convention. I pointed 
out the word “emergency.” But they wanted “exigency” in, and I 
said I would vote for it, and do what I-could for it. Frankly, Mr. 
President, I do not want any of you to believe that I was trying to 
put anything over anybody in an underhanded way, because I told the 
gentlemen representing labor the dangers of the word, just as the’ 
gentleman is now telling the Convention. 



NECESSARIES OF LIFE. 825 

Mr. DutcH: I am very much obliged to the last speaker for that 
explanation. It is entirely frank and makes it entirely clear. But I do 
think we ought to call the attention of the delegates once more to the 
difficulty with this word which has been brought in here. It was first 
used as equivalent to “emergency”. The first doubt came when the 
distinguished delegate in the second division from Fall River (Mr. 
Cummings) called our attention to the use of the word in Article X 
of the Constitution, which has been read previously: ‘‘ Whenever the 
public exigencies require, that the property of any individual should be 
appropriated to public uses”. It was clear from the time that was 
pointed out, and up to the time that the delegate from Milton (Mr. 
Bryant) cited a decision of the court actually construing those words 
“nublic exigency’’, that those words mean nothing more than public 
convenience. Public convenience! That is what they have been con- 
strued to mean. Now, we have got to face that fact. I had no idea 
of it. I have to confess it. I used them when I first made my motion, 
following the gentleman from Wellesley (Mr. Pillsbury). When they 
pointed out the tenth article I said immediately that there was doubt, 
and I threw what weight I had for the resolution of the gentleman 
from ward 5,. because he did not have those words in, and the report 
of the committee under the name of the gentleman from Lexington 
(Mr. Clapp) did have those words in. The resolution of the gentle- 
man from Boston in the third division (Mr. Lomasney) was adopted 
overwhelmingly, because it was an emergency proposition. 

Now, we have had that test vote, and I believe we want to keep it 
an emergency proposition.. Therefore I have offered this amendment, 
which changes just that one word. I make no other change whatso- 
ever in this report as agreed upon by the committee on Form and 
Phraseology and as agreed upon, as it is stated, by the labor men, 
except to strike out this one word “exigency”, because, so far as we 
have any idea what it does mean, it does not mean what we want it 
to mean. It means simply public convenience, and it does not mean 
emergency. If you put it in and also have the word “emergency”’ 
there, you absolutely compel your court to find a different meaning 
for it, because the court assumes that you put it in there for a pur- 
pose. Having the word “emergency” in there, the court must find 
that you mean something else by the word “exigency”. Therefore I 
think we ought to put this back where it was, to what the gentleman 
from Boston (Mr. Lomasney) said he intended originally, and leave it 
as otherwise reported by the committee on Form and Phraseology. 

Mr. Robert Luce of Waltham offered the amendment cited at the beginning 
of the chapter. 

Mr. Luce: When this amendment was printed in the calendar at 
‘a previous stage, a gentleman informed me it was the most radical 
amendment that had yet been offered in this Convention. I was 
honored with epithets indicating my extreme radicalism, which do 
not disturb me greatly, and I admit, sir, that this is the most radical 
form in which this measure can be put. I also charge that in the 
present form this amendment is not worth our votes. It greatly em- 
barrasses me to be asked to vote for an amendment that, as far as 
earnest and long study can show me, is not worth the paper upon 
~which it is written, for in my judgment the first half of it does not 
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change existing law and the second half of it is wholly superfluous. 
When I am asked to send out to the people of this Commonwealth a 
thing that savors so much of political persiflage, savors so much of an 
attempt to deceive the people, when they ask for bread and we give 
them a stone, certainly my position is most embarrassing. 

Sir, fourteen years ago I was a member of the Legislature at the 
time of a great period of emergency and distress, and as a member of 
that Legislature I joined in asking the Supreme Judicial Court what 
were its powers. We were told by the court distinctly what were our 
powers, and the court on that occasion undertook to decide what is an 
emergency. And there is the meat in this cocoanut. There is the 
weakness of this draft. There is the futility of it. If you pass this 
amendment you still leave it for the Supreme Judicial Court to say 
what is the emergency. There is no question about time of war. We 
are proceeding already under legislation enacted this last spring, passed 
in spite of the lack of any such amendment as this. The whole prob- 
lem is: Who shall at other times say what is an emergency? 

About fifty years ago, — to be accurate, in 1860, — the court took 
the position that while it was its function to declare what is a public 
use, it was the province of the Legislature to say what is an exigency, 
—notice the use of the word “exigency”, — and so the court for 
several’decades permitted the Legislature to exercise its normal and 
proper functions. But in 1903 the court usurped, — and I use the 
word without the slightest disrespect to the court, for I honor its 
members and I value very highly its opinions, — the court usurped - 
the legislative power. The court said “ We will decide when an emer- 
gency exists.” You may look in its opinion given to the Legislature 
to which I have referred, and you may find how some of the Justices 
said an emergency was this sort of a thing, another Justice said an 
emergency was that sort of a thing, and the court legislated. 
Now you are asking me here to share with you in saying what is an 

emergency. That is a legislative function. It is not the business of a 
Constitutional Convention. It is not the business of a Supreme 
Judicial Court. It is the business of the people of this State, acting 
through their representatives, to say what is an emergency. It is the 
business of the people of this State, acting through their representa- 
tives, to say what is a public use, and the fact that the courts of the, 
land have taken this legislative function, that they have asserted to 

_ themselves the right and privilege of sharing with the Legislature 
in passing laws for the people, has caused much of the trouble through 
which we have gone in these last few years. 

Sir, in spite of all that has been said within these walls against the 
Legislature, I am proud of the Legislature of Massachusetts. I have 
the greatest confidence in the uprightness of purpose of its members. 
I have admiration for the wisdom that has given to us a magnificent 
code of laws, the model for all the States of the land, and I remember it 
has come to us under the complete authority John Adams gave when 
he wrote our Constitution, barring from legislative power only the 
natural rights of man, barring only the Declaration of Rights we have 
been discussing. He said, and the Constitutional Convention of 1780 
approved his words, and the people of Massachusetts approved his 
words: “The General Court shall have full power to make all manner 
of reasonable laws”. I do not give all the wording, but the permission 
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was absolute. He trusted the people. The Parliament in all these 
years has been trusted by the people of England, without limitations. 
Go to your Blackstone. See how he exhausted language in trying 
to show the illimitable character of the Parliament of England. That 
was what John Adams meant to give us, and that was what we lived 
under until another branch of the government asserted its right to 
share in legislation. 

Mr. Sunitvan of Lawrence: I understand the gentleman to say that, 
while the Supreme Judicial Court for a number of years has decided 
that the Legislature might determine when a public exigency existed, 
in a response to the Legislature fourteen years ago it denied that right. 
Assuming that the answer of the court warrants the construction 
which the gentleman puts upon it, which I do not admit, I should like 
to ask him if he contends that the answer of the court to the Legisla- 
ture, which is not res adjudicata, overrules the decisions of the Supreme 
Judicial Court in a long line of cases. 

Mr. Luce: The history of judicial legislation in this country in the 
last thirty or forty years would indicate that it was no careless over- 
sight under which the court acted in 1903 when it attempted to tell us 
what was and what was not an emergency. I recognize that its 
opinion has not the deliberate character of the decisions to which he 
refers, but I recognize also that the Legislature, acting under the 
permission of the proposed amendment, would be under the constant 
menace of litigation, would never know where it could proceed. Sir, 
asked by the citizens of my own city, I was a member this last spring 
of a food production committee, and from the very first day we ran 
up against uncertainty as to our powers. ‘The city solicitor, the 
mayor, this and that one, conservative men, who wanted nothing done, 
said: “That is not constitutional. That is not constitutional. You 
cannot do it.” So we found ourselves constantly hampered because 
we did not know our powers. I do not want the General Court to 
authorize the State to go into the hat business. I do not want. it to 
engage in the manufacture of shoes. I do not want it to fix prices. 
I do not want any one of the hundred other things you may name. I 
want the Legislature to be able to decide what is best for the common 
welfare. I do not want the Supreme Judicial Court to decide what is 
best for the common welfare, and, as was said many years ago, if that 
be treason make the most of it. [Applause.] 

Mr. Creamer of Lynn: I should like to ask the delegate from 
Waltham what distinction he draws between the phrases “public 
use’’ and “public exigency.” 

Mr. Luce: The courts have had frequent occasion to pass judgment 
upon the phrase “public use”, sometimes changed into “ public serv- 
ice.” In the case of Talbot v. Hudson, 16 Gray, 417, the case in 1860 
to which I have referred, the Supreme Judicial Court held that the 
determination of the Legislature is not conclusive that the purpose for 
which it directs property to be taken is a public use, and by reason of 
the court’s phraseology we are accustomed so to refer to it. In this 
opinion the court went on to say that if the use is public the opinion 
of the Legislature is conclusive on the point that a necessity exists 
which requires the property to be taken. It is because the courts de- 
parted from this position in 1903 that it strikes me, sir, that this 
amendment before you is worthless. 
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Mr. Creamer: Is it not a fact, Mr. President, that some gentleman 
read here the other day, —I think it was the delegate from Milton 
(Mr. Bryant), —-that the courts had considered the phrase “in the 
public exigency” to mean “in the public interest”? Now if that is 
true does not that leave it this way, that the phrase “in the public 
exigency,” “wherever the public exigency requires,” is a legislative 
question, and the phrase “a public use” is a court question? 

Mr. Luce: If the courts had adhered to the position of 1860 my 
argument would fall to the ground. It is because in 1903 the court 
undertook to say what sort of an emergency would constitute a public 
use that I am calling this matter to your attention. 

Mr. Dresser of Worcester: The gentleman’s last statement is ex- 
tremely important. I wish that he would give to the Convention the 
advisory opinion to which he has referred. If the members will look 
at 170 of the manual they will find there in the third paragraph from 
the end the quotation: 

The Legislature are-sole and exclusive judges whether the exigency exists which 
calls on them to exercise their authority to take private property 

citing the case to which the gentleman has referred and half a dozen 
others. If those decisions have been shaken it is essential that we 
know it, and I had not believed that they had. Can the citation be 
given? 

Mr. Lucr: Through the courtesy of a fellow-member I am able to 
give the volume and number. Volume 182, the opinion in the supple- 
ment. There you may find that six members of the court classified 
emergencies into four classes, the possible emergencies under which 
the State might be authorized to engage in the supply of fuel. They 
disposed of three of these emergencies by saying that these three did 
not constitute a public use; that is, the nature of the emergency was 
examined in order to determine if it was a public use. The fourth one, 
six of these honorable Justices construed as a kind of emergency which 
would create a public use, whereupon the seventh member of the 
court, in a dissenting opinion, said that in his judgment even the 
fourth line of emergencies did not, constitute a public use. 

Mr. Dresser: Does not that question fall where, as in this amend- 
ment, it states that these things are public uses, public functions, and 
thus leaves it solely for the Legislature to decide the existence of the 
emergency or exigency? 4 

Mr. Luce: According to the opinion in this volume to which I re- 
ferred you, if it were assumed this coming winter by the Legislature 
that a public emergency or exigency existed calling for the purchase of 
coal in order to supply the freezing people of this State, it would be 
open, under this opinion, for the Supreme Judicial Court to say such a 
state of affairs did not constitute an emergency. Therefore it would 
be possible for the man-who objected to such use of the public funds 
to go to the court at any time and, citing that opinion as a precedent, 
to secure a judgment of the Supreme Judicial Court that a state 
of affairs did not exist warranting the application of the amendment 
in question. 

Mr. Lomasney of Boston: Will the gentleman read the kind of 
emergency which the Supreme Judicial Court said might be a public 
use, and then I will ask him if the amendment appearing in doc. No. 

{ 
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363 is passed would not that meet the objection of the Supreme Judicial 
Court, and could not they make the measure applicable to the decision? 

Mr. Luce: The gentleman, I think, fails to get my point. No. 
363 does not define what is an exigency or what is an emergency. The 
definition of what is an exigency or what’is an emergency would be 
undertaken by the Supreme Judicial Court as was done in 1903 in the 
matter of which the gentleman inquires. Now I would suggest one 
of these problems. The Supreme Judicial Court undertook to say 
whether if the people were freezing the State or the city or town 
might furnish fuel, and some of the Justices thought that if perchance 
the scarcity of coal made it more expensive to maintain the paupers 
of the State, then the furnishing of fuel might be construed as a public 
function. 

Mr. Bryant of Milton: May I make a short statement with the 
consent of the gentleman speaking? I think we are getting rather con- 
fused here between two legal terms that have received definition by our 
Supreme Judicial Court; I mean the term “public exigency” and the 
term “public use’’. They are entirely different terms, they are not 
synonymous in any way and they are treated by our court entirely 
differently. The term “public use” can be expressed in a very few 
words. It means simply that the Legislature cannot take A’s money 
and give it to B. The Legislature cannot take money from the State 
and give it out for what is not a public purpose but for what is simply 
a private purpose. That is obvious, it seems to me. You ought not 
to be able to take A’s money and give it to B. You ought not to be 
able, except in case of emergency or some such situation, to tax the 
whole people of the State for my benefit or that of some other individ- 
ual. You ought to be able to use the public money collected by taxa- 
tion for public purposes only. That is one of the foundations of our 
whole Constitution. Now take the phrase “public exigency.’ Once 
having established that the general purpose in mind is a public pur- 
pose, that you are appropriating taxation money for what would be 

- considered to be a public purpose, — for instance, for a State police 
or for anything that properly affects the public and does not affect 
any particular group of the public or any individual, — once having 
established that, then it is for the Legislature to say whether it is for 
the benefit of the public so to spend the money ; and that is the dis- 
tinction between the words “public use” and “public exigency.” That 
is why the court decides whether the use is public and the Legislature 
decides whether, assuming that the use is public, the exigency exists 
by which the public would be benefited. I submit that is a statement 
of our present law and ask the gentleman whether his amendment 
which he now presents, to make the Legislature determine what is a 
public use, would not go far beyond the present amendment and allow 
the Legislature to appropriate public funds for private purposes. 

Mr. Luce: Undoubtedly it would; and that is the reason why I 
have no overweening confidence that it will win a unanimous vote 
from this body. Undoubtedly it would, but it seemed to me that 
before we gave to the people an amendment which strikes me as of so 
little value, this Convention ought to know and the records ought to 
show we realized that we still were leaving it to the Supreme Judicial 
Court to legislate for the people of Massachusetts by determining when 
an emergency exists. 
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Mr. James J. BRENNAN of Boston: I should like to ask the gentle- 
man from Waltham in the first division if , according to his own argu- 
ment and answering the gentleman from Milton, who has just taken 
his seat, he will agree to strike out, in Convention document 363, line 
4 entirely, and the last part of the word “distress” in line five, so as 
to leave out the fourth line of that resolution entirely, including the 
whole of the word “distress’’. 

Mr. Luce: I do not think that even then the resolution would be 
a fitting one for me to pass judgment upon. I do not conceive it to be 
my duty here to decide whether dealing in foods or dealing in hay or 
dealing in boots and shoes or vessels or anything else is a wise thing. 
What I tried to point out is that from my personal conception, — 
perhaps I am alone in that opinion, — it is the duty of the Legislature 
to decide those things, and not the duty of the Constitutional Conven- 
tion; that the duty of the Constitutional Convention is to say how 
much power the Legislature shall have. Build the framework of Gov- 
ernment on broad lines, and not by minute details undertake here to 
anticipate the action of the gentlemen who ordinarily sit within the 
walls of this chamber. 

Mr. Frencu of Randolph: I should like to ask the gentleman if it is 
not tolerably clear from the language of the court which he has read 
that it was not the word “emergency” that the court was under- 
taking to construe, but the words “ public use”’ 

Mr. Luce: My reading of this opinion is quite to the contrary, — 
that throughout the emphasis is laid upon the question whether an 
emergency did exist. 

Mr. Frencu: It seemed to me rather that it was whether it was 
such an emergency with respect to a public use. 

Mr. Lucz: The opinion in effect says the court cannot tell whether 
it is a public use or not until the court has ascertained whether that 
emergency exists which would create the public use. The nature of 
the emergency is a condition precedent to the determination of the 
other question. The court held it in this opinion to be within its 
power to determine what sort of an emergency there was. 

Mr. Frencu: As I understood, the court admitted the emergency 
but declined to say that it was for a public use. 

Mr. Luce: The court said that three kinds of emergency were not 
such as to create a public use. Six of them said that a fourth kind of 
emergency was such that it might create a public use. The seventh 
man said in effect that no kind of emergency in the matter of coal 
would create a public use. 

Mr. Crapp of Lexington: Suppose, sir, this proposed mnendinene 
had been part of the Constitution when the question was put up to 
the Supreme Judicial Court, have you any doubt whatever that the 
court’s decision would have been the opposite of what it was and they 
would have said that the proposed legislation would be valid? 

Mr. Lucr: The courts continually look back into past centuries to 
determine what is the law for to-day. They try to measure the Massa- 
chusetts of to-day by the conditions of Massachusetts a hundred 
years ago. They say that what was then customary and useful and a 
public use, is the yardstick we should use to-day to determine what is cus- 
tomary and for the public welfare. And my criticism, sir, is aimed at the 
point that the courts have their eyes looking backward and not forward. 
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Mr. Crapp:, The gentleman started his argument by saying he 
objected to the proposed amendment because the first portion of it did 
not change substantially or change at all the existing law. Now he has 
to admit that had that been a part of the Constitution in 1903 when 
the Legislature sought to enact this legislation which labor wanted, the 
law would have been valid, — that the legislation would have been 
possible. I say, therefore, that this shows that the first part of this 
resolution does amount to something. 

Mr. Lomasney of Boston: I ask pardon; I did not catch the point. 
I did not want to interrupt; I wanted to ask what were the four 
points? Will he enumerate the matters specifically? What were they? 

Mr. Lucr: The court said the first of them did not call for legis- 
lation. The general subject of this decision is the power of the Gen- 
eral Court to permit the Commonwealth or its municipalities to estab- 
lish and maintain fuel and coal yards for the purpose of selling coal, 
wood or other fuel generally. Now the first question they dismissed as 
requiring no reply, virtually; the second, much to the same effect. 
The third question is what I think will meet the gentleman’s conten- 
tion. 

Mr. Mancovirz of Boston: May I ask the gentleman if, in line 10, 
were inserted the words “the General Court shall be the sole judge of 
what a public emergency” etc., “is”? — would he then contend that 
the Supreme Judicial Court had the power to declare what is and what 
is not an emergency? 

Mr. Luce: The purpose of the words suggested by the gentleman is 
entirely within my approval. Whether they would meet the object or 
not would be too much for any man offhand to undertake to say. 
What I am seeking is that such purpose shall not be restricted here to 
a measure requiring us to determine what is for the public welfare, but 
shall be so phrased that the Legislature shall determine what is for the 
public welfare. 

Mr. Quincy of Boston: I should like to ask the gentleman from 
Waltham, simply for the purpose of clearing up this very complicated 
but extremely interesting situation, whether this is not the case: That 
the brief but very broad and inclusive language of his proposed amend- 
ment would enable the General Court to do everything which the 
original) report of the committee on Public Affairs proposed to au- 
thorize it to do, everything which the amendment now reported by 
the committee on Form and Phraseology authorizes the Legislature 
to do, and also a great deal more? 

Mr. Luce: The gentleman from Boston states the case accurately. 

Mr. Arthur H. Lowe of Fitchburg offered the amendment cited at the begin- 
ning of the chapter. 

Mr. Lowe: I do not,think it is necessary for me to take any time 
to argue the reasonableness of this amendment. Every one will see 
readily that it would be necessary to have the necessaries of life in 
order to distribute them and sell them. Consequently it seems to me 
that it is necessary only that the State should have the authority to 
produce. 

Mr. Coxuins of Amesbury: I do not propose at this time or any 
other time to discuss the merits or demerits of this resolution. My pur- 
pose, sir, in securing the floor at this time, is to try to gather some in- 

‘ 
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formation which will enable me to vote in an understanding manner at 
least upon this proposition. I would be thankful if any member of this 
Convention, — and I am going to assume that an unfortunate condi- 
tion exists, — if any member of this Convention can show me how any 
resolution, either like this or any measure unlike it, how anything that 
the Legislature of Massachusetts may enact into law with a permit of 
this Constitutional Convention, if you please, to allow it, — anything 
which they may pass — will benefit the conditions which we assume are 
now in Massachusetts or soon may exist. Or in other words, what can 
the Commonwealth of Massachusetts do toward controlling the pro- 
duction of coal in Pennsylvania or the raising of potatoes in Maine or 
the gathering of wool in Ohio or the raising of beef in the western 
States? We have nothing to do with them. The proposition as I 
understand it here to-day is that this will reduce the price. Sir, 
Massachusetts long since has ceased to be, if ever it was, an agricul- 
tural proposition. Agriculture has been practically eliminated from 
Massachusetts. We have seen a great deal of those who could tell the 
farmer something about his business, something about how he could 
produce ‘this, that and the other, but eventually they have been put 
into the discard. Your milk production in Massachusetts to-day, 
which is one of the vital factors, one of our absolutely essential factors 
necessary for the propagation of human life, has been eliminated to 
the extent that only 30 per cent of your milk consumed in Massachu-- 
setts to-day is produced in Massachusetts. What has become of the 
rest of it? Too many men who know more about other people’s busi- 
ness than they do about their own have undertaken to lead the proces- 
sion, and where the blind lead the blind, sir, the whole outfit is headed 
for the ditch, and that is where they landed. 
Now I am an earnest seeker after knowledge and J want some man 

to tell me why, if this goes through, it is not a club, if you please. 
Some people call it a deterrent, but if it is not a club held over the 
innocent middlemen, what is it? I am not a middleman and I bave no 
friend who is in the retail business, but I know, sir, the innocent man 
upon whom this thing will fall is the man who has hard work to keep 
his credit at the local bank. Is that the man you are after? 
What I want to know is how this proposition is anything else than 

a sop; how it is worth the paper that it is printed on. Why, we have 
to-day upon the statute-books absolutely this same proposition. Now 
let us be fair about it. If you want to put the Commonwealth of 
Massachusetts into a wide-open socialistic proposition, so that every- 
body can do everybody else’s business and make a job for practically 
every man who has not one, let us be fair and say so. But if you 
want to do something to benefit the proposition, then take heed to 
what Mr. Hoover says. He says we cannot touch the beef proposition. 
Mr. James J. Storrow says we cannot touch the fuel proposition. You 
are lucky if you get coal at any price. Mr. Garfield says we cannot 
touch the flour proposition. Well, Mr. President, what proposition 
can we touch? Is it anything but a political subterfuge? Is there any 
man here who believes that this resolution means anything but some- 
thing to go out to fool and to befuddle the dear people who pay half a 
million dollars for five months’ service, — if it, is service, — of this 
select Convention; not the ordinary Legislature, — Oh, no! Ob, no! — 
but a Convention, sir, of which a quarter part, provided by this in- 
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competent Legislature, should be good, bright, brainy, brilliant men, 
and they are. Now what have we accomplished and what are we seek- 
ing to accomplish here? I shall be thankful if any man in this Conven- 
tion will tell me honestly and earnestly and squarely what there is in 
this resolution or anything that looks like it. 

Mr. Suuttvan of Lawrence: I do not rise to answer the question of 
the gentleman from Amesbury. If he had been in his seat listening 
instead of out in the lobby talking during many of the days past when 
this matter has been under discussion, he would be able to see at least 
some merit in the resolution that is now before us. Let me add that 
we are all glad that the gentleman has transferred the scene of his dis- 
cussions from the smoking-room to the floor of the Convention. 

What I purpose to discuss is the rather startling statement that 
has been made by the gentleman from Waltham (Mr. Luce). It has 
been our usual experience that whenever he contributes toward a 
matter under discussion, he clears the air. But this afternoon he has 
contended for an interpretation of a decision, or rather of an advisory 
opinion of the Supreme Judicial Court, which, in my opinion, is not 
justified. The tenth article of the Bill of Rights provides that “when- 
ever the public exigencies require that the property of any individual 
should be appropriated to public uses, he shall receive a reasonable 
compensation therefor.’’ Under this article there have been two dis- 
tinet lines of decisions, one with reference to the words “public exi- 
gencies,” and the other concerning the words “public uses.’”’ As has 
been pointed out by the gentleman from Milton (Mr. Bryant), the 
Supreme Judicial Court in many cases has decided that the Legislature 
is the supreme and only judge of whether a public exigency exists. 
On the other hand, the court frequently has undertaken to define what 
is and what is not a public use. In the remarks supporting his amend- 
ment the gentleman from Waltham says that in its answer to the 
Legislature which appears in volume 182 of our reports, the Supreme 
Judicial Court has substantially overruled its decisions in the prior 
eases, and has taken upon itself the right to say in each case whether 

‘the Legislature is justified in its determination that a public exigency 
exists. If the contention of the gentleman were supported by the 
facts, we would have here a gross case of what is called judicial legis- 
lation and the castigation which the gentleman has given the court 
perhaps would be deserved. But let us see what the facts are. 

The court was asked to answer four specific questions. The first 
was: “Is it within the constitutional power of the Legislature to enact 
a law conferring upon a city or town within this Commonwealth the 
power to purchase coal and wood as fuel, in excess of its ordinary re- 
quirements, for the purpose of selling such excess, so purchased, gen- 
erally to its inhabitants or others (1) at cost, (2) at less than cost or 
(3) at a profit?” 

The second was whether the Legislature might authorize a city or 
town “to purchase for the purpose of sale generally and to sell gener- 
ally to its inhabitants or others . . . coal and wood as fuel.” 

In the third the court was asked whether the Legislature might au- 
thorize cities and towns to establish and maintain coal and wood yards 
for the above purposes. The fourth question was: “If the answer to 
any of the foregoing questions be in the negative, does the power so 
declared as non-existent exist in the case of an extraordinary emer- 
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gency, and may the different cities and towns be constituted judges of 
said emergency?” 

The Supreme Judicial Court answered the first three questions in the 
negative. Their answer to the fourth question was also in the nega- 
tive, with the slight qualification that in case of an anticipated possible 
famine the power suggested might be given. 

An examination of the opinion shows that the court was not, con- 
cerned with the interpretation of the words “public exigencies.”’ Let 
me quote: 

It is established that under our Constitution private property cannot be taken 
from its owner except for a public use. This is equally true whether the property 
is a dwelling-house taken by right of eminent domain, or money demanded by the 
tax collector. The establishment of a business like the buying and selling of fuel 
requires the expenditure of money. If this is done by an agency of the government 
there is no way to obtain the money except by taxation. Money cannot be raised 
by taxation except for a public use. 

This opinion is in complete harmony with the previous decisions of 
the Supreme Judicial Court, the doctrine of which is summed up in 
Miller v. Fitchburg, 180 Mass. 32, at p. 37, as follows: 

It cannot be questioned that it is for the Legislature to decide whether a public 
exigency or necessity exists, . . . although it is for the court to determine whether 
the use is or is not a public one. 

We have then an opinion from the Supreme Judicial Court that the 
Legislature cannot authorize cities and towns to sell coal and wood or 
to establish coal and wood yards, because that is not a public use. For 
that reason, — because of that want of power in the Legislature, — the 
demand has sprung up for a constitutional amendment such as that 
before us, providing that the Commonwealth and the cities and towns 
therein, during time of war, public exigency, emergency or distress, 
may take and provide a sufficient supply of food and other common 
necessaries of life, and to furnish shelter. It is suggested by the gentle- 
man from Waltham that, instead of adopting that amendment, we 
should adopt an amendment providing that the Legislature should 
determine what is a public use. He says this amendment is futile. 
Whether or not this is futile, his is dangerous. It leaves matters in 
the control of the Legislature which are not contemplated by this 
Convention. This resolution refers to the providing of fuel and food 
and shelter and other necessaries of life. It says so in unmistakable 
terms. If, as he suggests, the Legislature be authorized to declare in 
any case what is a public use, the power thus acquired may sometime 
be used to justify an authority in the Legislature which is not con- 
templated by this Convention. No man could feel secure in the pos- 
session of private property. If we increase the power of the 
Legislature, let us restrict it to the objects we have in view. Let us 
not by too wide a grant give opportunity for oppression and tyranny. 

Mr. George F. Willett of Norwood offered the amendment cited at the be- 
ginning of the chapter. 

Mr. Wiuuert: My reason for offering this amendment is that the 
policy of the Commonwealth may be clearly defined as against the policy 
of socialism. It is possible that we may be deterred from taking action 
here which we otherwise would take, unless a conservative policy in this 
connection is clearly defined, and I hope that this declaration may be 
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accepted to precede the amendment as drawn and offered in this reso- 
lution No. 363. 

Mr. Sawyer of Ware moved the previous question. 

Mr. O’ConneEtt of Boston: I hope the gentleman will not press his 
_ motion at this particular time. I have sent an amendment to the Sec- 
retary’s desk which I hope may overcome the difficulties suggested- by 
the gentleman from Waltham. I for one do not wish to see our 
Supreme Judicial Court legislating on matters of this kind, and if this 
Convention, by a short delay, can obviate and overcome the difficulties 
suggested, then I think it is our duty to clear the situation and I hope 
the previous question will not prevail. 

Mr. Apams of Quincy: I believe that the amendment which has 
been introduced by the gentleman in the first division (Mr. Luce) is by 
all means, by all odds, the most important measure which has been in- 
troduced in this Convention. I submit that to close the debate now 
would be an absolute wrong to our constituents, and I trust that no 
such effort will be made until the whole subject has been examined. 
There has been only a very small part of it touched upon as yet. 

The discussion of the resolution was resumed Thursday, October 11. 

Mr. Merriam of Framingham: On this proposition, as I under- 
stand it, a motion has been made for the previous question. I sin- 
cerely hope that this motion will not. prevail. In the discussion 
yesterday certain matters were mentioned which seemed to me of such 
vital importance as to require further argument before the vote is 
taken upon them. I refer particularly to the remarks made by the 
delegate from Waltham (Mr. Luce) relating to the power of the courts 
and seeking to restrict the power of the courts in determining what is 
a public use. This question has hardly been scratched beneath the 
surface. It is fundamental in its character and should receive the 
serious consideration not only of the lawyers of this Convention but 
of every delegate. I believe, much as I respect his ability and his 
motive, his purpose in this matter, that the delegate from Waltham 
has utterly misstated the power of the court in this important particu- 
lar. As I read the decisions of our court there is in this case simply 
the perfectly logical effort to discriminate and distinguish between 
what are essentially questions of fact and what are and must be ques- 
tions of law. In this particular it is the function of the courts to 
determine matters that are matters of law and to permit the Legisla- 
ture or the town-meeting or the city council, as the case may be, to 
determine questions of fact. If my construction is true, this power of 
the courts should be maintained. I particularly regretted to hear the 
gentleman from Waltham refer to the courts as bodies sitting looking 
backward. That, Mr. President, is an unfair criticism of the position 
of the courts of Massachusetts. In certain particulars, where the 
courts deal with vested rights.and seek to determine definitions of 
words and phrases, they must of necessity look backward. But there 
is one important particular, and no one knows it better than the 
gentleman from Waltham himself, where the courts distinctly look for- 
ward. I refer to the power of the courts in the construction of 
statutes. It was the purpose of the gentleman from Waltham early in 
this Convention to ask that the debates of this Convention be taken 
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verbatim so that the courts in construing our work could see what was 
in mind, what the Convention had in mind, in passing this or that 
amendment. 

Mr. Creep of Boston: I sincerely trust that the previous question 
will not be ordered. Thinking over the speech of the gentleman from 
Waltham which already has been alluded to by the gentleman from 
Framingham, I, like every other member of the Convention who gives 
great weight and respect to his opinions, marvel, at what he said, that 
this amendment which was offered by my friend from ward 5 of Bos- 
ton (Mr. Lomasney) is valueless, that the first part is of no value and 
the last part is superfluous; that the resolution regarding which we 
changed our position is in fact as if it were not. Now I should like to 
have that debated in the Convention and clear my mind as to whether 
or not it is of any value, because my own position on the matter, Mr. 
President, is this: I am opposed to the Commonwealth becoming a 
socialistic State; I am opposed to the Commonwealth becoming a 
trading corporation. Any man who is interested in a banking institu- 
tion or knows anything about the methods of a bank knows that no 
director of a bank, who holds that fiduciary relationship to the de- 
positors in the bank, will vote money to any retailer or middleman if _ 
he knows that the Legislature has the power to wipe out his business. 
He can borrow money now on unsecured notes if he has the good-will 
of a going concern, a good location, is honest and industrious and the 
bank directors have confidence in his integrity. But if this amend- 
ment went through to make the State a trading corporation, the result 
would be that they would want collateral or other security or endorsers 
with strong financial responsibility. So I am opposed to going to that 
extreme. ‘ 

On the other hand, Mr. President, it seems to me that we should 
consider carefully the question raised by the gentleman from New Bed- 
ford (Mr. Theller), who unfortunately is away this week on a leave of 
absence by order of the Convention, that we should not wait until an 
abrupt, sudden emergency is aroused by something that occurs in this 
Commonwealth, — that when we see the storm coming on the horizon 
we should be prepared to anticipate anything that would hurt the 
entire people of the Commonwealth. And so, Mr. President, as I am 
here trying to legislate for the best interests of the Commonwealth, I 
hope that the previous question will not be ordered and we will have 
this matter cleared up and we shall find if the weighty opinion of the 
gentleman from Waltham is correct and that the amendment which 
we voted for is.defective, or whether my friend from ward 5 can 
answer the gentleman from Waltham and show that it is of value. 

Mr. Pituspury of Wellesley: I rise to express my entire concurrence 
with what has been said by the gentleman last up (Mr. Creed) and my 
earnest hope that the previous question will not be ordered at this 
stage on this most important measure, nor until the Convention can 
act upon it knowing what it is about. At the present time that would 
be impossible. 

Mr. Sawyer of Ware: I should like to call the attention of the Con- 
vention to the fact that a vote for the previous question now is a vote 
whether or not we shall put on the ballot this fall the amendment re- 
lating to the food question. If you vote down the previous question 
the matter goes over; it probably cannot go on the ballot. If you 
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sustain the previous question it is possible that the matter will be en- 
grossed to-day, come back to us this afternoon and be ordered on the 
ballot this fall. When we first entered the war Governor McCall sent 
a message to the Legislature showing the urgency of some dealing with 
the food situation. “The Legislature found that, under the present 
situation, it could not deal satisfactorily with the situation. It was 
hoped sincerely by the friends of labor and by others who were inter- 
ested in patriotic motives for our State that this Convention would 
pass to a ballot this fall some amendments to the Constitution that 
would enable the next Legislature to deal with the food situation. 

On a rising vote the motion for the previous question was negatived, 73 voting 
in the affirmative and 100 in the negative. 

Mr. Grorce of Haverhill: I am very much interested in the re- 
marks of the last speaker (Mr. Sawyer of Ware) who says that the 
Legislature was not sufficient to deal with this momentous question. 
We were told the other day by our friend from Newton: (Mr. Ander- 
son) that he should feel that it was criminal neglect if we should fail 
to put this proposition on the ballot. I have before me an extract 
from an address delivered by one of the distinguished lawyers of 
Massachusetts and a man who represents the people, and that is 
Frederick W. Mansfield, at Hudson last evening, and I want to quote 
for the relief of the gentleman from Newton and also the gentleman 
from Ware his remarks: 

Since May 25, 1917, the Governor has had more power to keep down the high cost 
of living and regulate the prices of food, clothing, shelter and other necessaries of 
life than any emperor or ruler ever had. On that day chapter 342 of the Acts and 
Resolves was approved by himself, and it gives him the power to investigate the 
holding of food in cold storage warehouses, the supplying of coal, food, clothing and 
materials for shelter. It gives him power to seize any and all of these articles if he 
deems it necessary, to seize railroad cars, locomotives, motor trucks, trolley-cars, 
steamboats, railroad lines and wharf property for the purpose of distributing such 
necessaries of life to the people. It gives him power to regulate prices and fix the 
maximum charges for which the necessaries of life shall be sold. It gives him more 
power than Mr. Hoover or Mr. Garfield have at the present time. * 

Now that act passed the Legislature last year and I presume the 
gentleman from Ware, who represents the people, voted for it; and yet 
he stands up here and says that the Legislature of Massachusetts can- 
not deal with these emergency situations. 

Mr. Sawyer: Stating my position as a member of the Legislature, 
we in the Legislature were guided by the opinion of the Attorney- 
General of the State, which is directly contrary to the statement that 
the gentleman from Haverhill has just been reading. The question as 
to who is the better interpreter of the Constitution, Mr. Mansfield or 
Mr. Attwill, is a matter for the people themselves to judge. 

Mr. Grorce: I called up the Attorney-General this morning and I 
asked him if he saw chapter 342, entitled: “An Act to provide for the 
better defence of the Commonwealth in time of war,’’ and he told me 
he had seen it, and that while he had not given a written opinion he 
had given an offhand opinion that he thought it was constitutional 
and perfectly proper in time of war. Now, then, inasmuch as we are 
in war and probably will be for some time to come, there is no diffi- 
culty about the situation of to-day, not the slightest. So that if any- 
body thinks or has been lying awake nights thinking that he has got 
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to get this amendment through at this moment and put it on the ballot 
at this election rather than to wait till April or some other time, why, 
he has been losing his sleep for nothing. 

Mr. Sawyer: When the Attorney-General gave his opinion to the 
legislative committee last winter he entered into’it a little more fully 
than he evidently did on the phone this morning, He did state in 
substance, as the gentleman has said, that the Governor, as a war 
power, could do this, but he said that it would be the next thing to 
martial law, and he did not think he could do it except under occasion 
of great emergency. The thing that the Legislature desired was that 
there. might be something for relief without going to this extreme. 

Mr. Grorce: The subject-matter referred to by the gentleman from 
Ware is another proposition. He has got the babies mixed. That 
was a political measure that was discussed at that time. When you 
come to discuss a political question and a question relating to the war, 
of course it has an entirely different bearing. Now this is a war meas- 
ure and the Attorney-General, while I was not authorized to say this, 
said over the phone that the Governor and Council could do almost 
anything in the time of war for the defence of the Commonwealth 
or for the benefit of the people resulting from the war. Now that is 
what we are dealing with, — this time of war. Now section 6 of this 
Act that Mr. Mansfield, the gentleman’s leader, refers to, is very in- 
teresting: 

Secrion 6. Whenever the Governor shall believe it necessary or expedient for 
the purpose of better securing the public safety or the defence or welfare of the Com- 
monwealth, he may with the approval of the Council take possession: (a) Of any 
land or buildings, machinery or equipment. (b) Of any horses, vehicles, motor- 
vehicles, aéroplanes, ships, boats, or any other means of conveyance, rolling-stock 
of steam or electric railroads or of street railways. (c) Of any cattle, poultry and 
any provisions for man or beast, and any fuel, gasoline or other means of propulsion 
which may be necessary or convenient for the use of the military or naval forces of 
the Commonwealth or of the United States, or for the better protection or welfare of 
the Commonwealth or its inhabitants. He may use and employ all property so taken 
possession of for the service of the Commonwealth or of the United States, for such 
times and in such manner as he shall deem for the interests of the Commonwealth or its 
inhabitants, and may in particular, when in his opinion public exigency requires, sell 
or distribute gratuitously to or among any or all of the inhabitants of the Common- 
wealth anything taken under clause (c) of this section and may fix minimum and 
maximum prices therefor. He shall, with the approval of the Council, award reason- 
able compensation to the owners of any property of which he may take possession 
under the provisions of this section and for its use, and for any injury thereto or 
destruction thereof caused by such use. 

Now, Mr. President, I am in favor of the proposition that was in- 
troduced as an amendment by the gentleman from Boston the other 
day. I am not in favor of the Dutch amendment to strike out the 
word “exigency”, because I believe that the Governor and Council, 
in times of emergency and distress, should have the same right to do 
things that they can do now in time of war. Now that is all that any- 
body wants except the Socialists; because we understand the first 
proposition to come in here was to inject the Socialist program, that is, 
that the government, the Commonwealth, the cities and towns, could 
go into business promiscuously wherever and whenever they could get 
a city council to vote so to do. 

By a vote of 147 to 82, on a call of the yeas and nays, the further considera- 
tion.of the resolution was postponed until the next matter in the Orders of the 
Day had been disposed of. 
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Subsequently, at the same session of the Convention, debate was resumed. 

Mr. Clarence W. Hobbs, Jr., of Worcester offered the amendment cited at the 
beginning of the chapter. 

Mr. Hosss: It is with some diffidence that I call the attention of 
the Convention away from our dearly loved struggle with the anti- 
sectarian amendment to the consideration of this amendment relative 
to food. This proposal to amend the Constitution has had a very 
stormy passage in this Convention. At the last stage the Conven- 
tion took an extremely pronounced action, adopting a proposition 
that in many respects was entirely different from the one which the 
committee had reported. That that proposition must have had some 
merit is unquestionable if we consider only the fact of the many and 
varied bedfellows that it succeeded in bringing under the same counter- 
pane. When a proposition commands at the same time the support 
of the radicals and of the conservatives, then that proposition must 
possess some extraordinary virtue. I am driven to believe that the 
two sides did not support it for the same reason. The conservatives 
unquestionably supported it because they knew that it meant little or 
nothing; the radicals supported it because they thought it meant a 
good deal. Both of those propositions cannot of course be true. 
From the best information that I have been able to gather, and I have 
consulted a number of the eminent legal minds of this Convention, the 
resolution »which the Convention adopted at its last session accom- 
plished little or nothing more than a restatement of the present law. 
One lawyer even gave it as his opinion that it might go so far as to 
narrow the present law. 

The opinions of the Justices never have gone to the extent that in a 
time of great emergency the Legislature could not take such action as 
would replace the breaking down of the ordinary methods of supplying 
the necessities of life. Therefore the amendment which the Convention 
adopted at its last session does this much: It modifies to some extent 
the rule laid down in the case of Lowell vs. Boston, at the time. of the 
Boston fire, that the Commonwealth could not authorize cities and 
towns to borrow money which was to be repaid by funds raised by 
taxation to provide shelter for persons who had been burned out by 
some great conflagration. That rule the amendment probably, in 
some sort, would modify, It doubtless would furnish constitutional 
warrant for the emergency relief measures that were undertaken in the 
Salem and Chelsea fires; it doubtless would furnish constitutional war- 
rant for the emergency war legislation, and in both those cases it is 
very doubtful if constitutional warrant is needed. That is all it would 
do. Therefore the support that this proposition at once received from 
those who really do not desire anything at all of any consequence to be 
done is not surprising. Nor is it surprising that the other side at once 
have set about trying to open it up further. 

_ This proposition has been amended, and has been the subject of a 
number of amendments which have been moved. I think perhaps it 
might be as well to start with a consideration of those amendments. 
and see what they accomplish. Of course the proposition is in the 
hands of the Convention. They can build upon the foundation of the 
amendment moved by the gentleman from Boston (Mr. Lomasney), 
or they can go to one of the substitute resolutions that have been offered. 
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I was of the opinion at one time, and some members of the committee 
were of the opinion, that something drafted along the lines suggested 
by the gentleman from Boston might be the proper solution of this 
question. The committee decided ultimately on a different proposi- 
tion, and it is in order that something along the original lines which 
the committee suggested should be before the Convention as an 
alternative, and also at the desire of the chairman of the committee, 
that I have moved the amendment which has just been read and 
which I shall discuss a little later. 
Amendments have been offered to the resolution as moved by the 

committee on Form and Phraseology. 
The first one, moved by the gentleman from Norwood (Mr. Willett), 

is a preamble which adds nothing and I think takes away nothing 
from the report. As to whether the Convention is prepared to endorse 
so broad a general statement as that the material welfare of the peo- 
ple depends upon fostering all the industries and enterprises of the 
people, is something of a question, but I presume that what he would 
have said should have been all proper industries and enterprises of the 
people. At all events the preamble will add nothing and take away 
nothing from the substance of the resolution. The only objection I 
have to it is that it probably is superfluous. 

As to the amendment offered by the gentleman from Fitchburg (Mr. 
Lowe), to insert the word “ production’, I should object to that on the 
ground on which I objected to similar language being inserted in the 
committee’s report, namely, on the ground that the committee have 
endeavored to deal with that matter in another resolution, and that to 
spread the scope of the resolution too broad tends needlessly to diffuse 
the issue. ; 

As to the amendment offered by the gentleman from Quincy (Mr. 
Blackmur), to insert after the word ‘maintenance’, the word “ preser- 
vation’, that probably is not an objectionable change. Inasmuch, 
however, as the resolution offered by the committee on Form and 
Phraseology is pretty broad in its language, using the words “to pro- 
vide’, it probably, by implication, is broad enough to cover that 
amendment. 

The amendment moved by the gentleman from Winchester (Mr. 
Dutch) and the amendment moved by the gentleman from Hopkinton 
(Mr. Carr) are amendments that illustrate diametrically opposite 
views. The former seeks to keep it in the form in which the gentle- _ 
man from Boston originally moved it, that is to say, a proposition 
that means little or nothing. The amendment of the gentleman from 
Hopkinton seeks'to open it wide, so that in effect it authorizes the 
Legislature to do anything and everything. The scope that the Con- 
vention desires to give it will be indicated amply by its votes on these 
amendments. If it is desired to keep it little, the amendment offered 
by the gentleman from Winchester is the one to adopt. If it desires to 
open it a little further, the present form of the resolution is the one to 
adopt, and if it desires to open it so that it is as broad as the heavens, 
the amendment of the gentleman from Hopkinton is the one to adopt. 

As to the amendments offered by the gentleman from Boston (Mr. 
Balch), I think they have really the same tendency, except that they 
give the Legislature specific authority to declare that war or public 
emergency exists, but by striking out the word “exigency’’, it retains 
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the scope to the same extent practically as it was when it left the 
hands of the gentleman from Boston. 

As to the amendment offered by the gentleman from Boston in this 
division (Mr. Quincy), the purport of that is the same as the last 
amendment offered by the gentleman from Boston in the first division, 
that is, to give the Legislature the power to determine what are public 
functions and what are public emergencies. That again opens the 
proposition out. 

As to the amendment offered by the gentleman from Greenfield 
(Mr. McLaud), I understand that he is to speak on this matter and I 
think that he probably will explain his own amendment. 

The amendment offered by the gentleman from Brockton (Mr. 
Clark), — adding at the end: “The Legislature may, during times of 
war, emergency, distress or public exigency, provide for control and 
regulation of the distribution, storage and sale of food and other 
common necessaries of life’, — probably is unnecessary, because I 
think all of that is covered by the words “to provide’’, contained in 
the amendment as presented by the committee on Form and Phraseol- 
ogy and in the original amendment offered by the gentleman from 
Boston (Mr. Lomasney). 
Now as to the substitute amendments of the gentleman from Welles- 

ley (Mr. Pillsbury) and the gentleman from Boston (Mr. Cusick) 
which are printed in the calendar. The one offered by the gentleman 
from Wellesley is in large measure a restatement of the same proposi- 
tion as that offered by the committee on Form and Phraseology. It 
omits the declaration of a legislative duty, and it substitutes for it an 
enabling provision. The two propositions are probably not greatly 
different except in psychological effect upon the Legislature. A legis- 
lative duty means very little. The constitutional declaration that it is 
the duty of all men to worship the Creator at stated periods is not a 
proposition that the Legislature ever has undertaken religiously to en- 
force. And in the same way I do not think that a great difference is 
made by stating this as a power or by stating it as a duty, except as 
that may influence the Legislature to action. 

As to the amendment offered by the gentleman from Boston in the 
third division (Mr. Cusick), the result of that amendment is very like 
that:of the amendment offered by the gentleman from Winchester 
(Mr. Dutch), that is, to strike out the words “public exigency’’. 
Now I come to the proposition offered by the gentleman from 

Waltham (Mr. Luce), which is to replace the amendment, by this 
language: “The General Court may determine what is a public use’’. 
That proposition is so much wider than anything the committee con- 
sidered that it is with great difficulty that I can explain to the Con- 
vention its precise relation, except that its scope is so magnificent that 
it covers nearly the entire area of State government, and, as compared 
with the resolution offered by the committee, the relative dimensions 
are as those of a drop of water to the Atlantic Ocean. It gives the 
Legislature power to define what is a public use. Thereby the Legis- 
lature is invested with complete power to use its discretion in all acts 
coming under the great power of eminent domain and the great police 
power. It removes absolutely all restraint of the courts, and leaves in 
the Constitution, as limits on legislative activity, merely such limita- 
tions as are provided expressly in the Bill of Rights elsewhere and in 
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the limits that are provided for the exercise of the power of taxation. 
It is a far broader power than I had conceived this Convention was apt 
to extend, and when I survey the magnificent scope of this amend- 
ment and the time that this Convention has spent in debating the 
difference between “emergency” and “public exigency” it is very 
hard for me to believe that the Convention is prepared to go to that 
extent. If that is adopted there can be no question as to the State’s 
power to do-everything that the amendment as reported by the com- 
mittee or the committee on Form and Phraseology contemplates, there 
is no question as to the power of the Legislature to do everything that 
should be done under the amendment as reported by the committee, — 
and a great deal more besides. If socialism possibly can be established 
by a constitutional grant of power you need nothing more than is con- 
tained in that article to allow the Legislature to set up a socialistic 
State, because it can take every piece of property in the State, paying 
compensation therefor, and nobody could challenge the right of the 
State to take it; it can raise money by taxation, if it wishes, for the 
State to go into any sort of business that it chooses, not the few 
businesses that are contemplated by the article which we have intro- 
duced, and with that magnificent power it hardly can be thought that 
any further amendments dealing with the power of the Legislature 
really would be needed. If I heard aright the argument of the gentle- 
man from Waltham, his idea is to establish in this Commonwealth a 
government founded upon the government of England, that is to say, a 
legislative government founded upon the parliamentary government of 
England. It is questionable whether that is an experiment that is 
apt to meet with the approval of this Convention. I still am of the 
opinion that our system of a written Constitution, of limitation of 
powers and of checks and balances, is after all a proposition that has 
some merit, and not a thing that should be discarded with such rash- 
ness as this article of amendment would accomplish. 

Mr. Quincy of Boston: I merely desire to ask the gentleman at this 
point, in order to have the whole truth laid before the Convention, 
whether it is not also the fact, speaking generally, that all of the 
governments of the countries of continental Europe to-day enjoy and 
can exercise, at their discretion, the same powers which the amend- 
ment of the gentleman from Waltham would give to the Common- 
wealth of Massachusetts. 

Mr. Hoxsss: I do not feel competent to speak for all of the govern- 
ments of Europe. Some of them have established governments very 
much on the English model; but I think that many of them have 
restrictions and are not at liberty to amend their Constitution without 
authority from the sovereign. I am speaking now in very general 
terms, because Europe is a fairly large place and comprehends many 
governments; but there are a number of the governments of Europe 
that have Constitutions framed on the English model, the theory of 
the English model being the preéminence of the legislative power and 
a combination of the legislative with the executive power. 

Mr. Anprerson of Brookline: I wanted to be quite sure whether I 
understood the gentleman correctly, stating that the adoption of the 
proposed amendment of the gentleman from Waltham now in the 
Chair (Mr. Luce) would operate as an extension of the police power. 
Undoubtedly it would operate as an extension of the power of eminent 
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domain to any field that the Legislature determined to be a public use, 
but how would it affect the extent and nature of the police power? 

Mr. Hozszs: I had supposed that the police power as granted in the 
Constitution was already quite sufficiently broad. I do not remember 
the exact language in which it is framed, but.if I mistake not the only 
limitation on the police power is that it may be exercised in a reason- 
able manner. 

Mr. Apams of Quincy: Will the gentleman be so kind as to point 
out to me where in the Constitution the police power is granted to 
anybody? 

Mr. Hosss: I have not a copy of the Constitution. 
Mr. Cusick of Boston: I should like to ask the gentleman if he does 

not consider that the police power is a common law doctrine. 
. Mr. Hozsss: It always is somewhat doubtful in speaking of consti- 
tutional questions as to how far we have a common law Constitution. 
Unquestionably some of the powers of government were recognized at 
common law, and undoubtedly the common law contained some cases 
bearing on the extent of the police power before the adoption of a 
written Constitution. In answer to the question of the gentleman from 
Quincy, part 2, chapter 1, section 1, article 4 of the Constitution I 
think is the section which generally is regarded as being the grant of 
the police power: 

And further, full power and authority are hereby given and ars to the said 
General Court, from time to time, to make, ordain, and establish, all manner of whole- 
some and reasonable orders, laws, statutes, and ‘ordinances, directions and instruc- 
tions, either with penalties or without; so as the same be not repugnant or contrary 
to this Constitution, as they shall judge to be for the good and welfare of this Com- 
monwealth, and for the government and ordering thereof, and of the subjects of the 
same, and for the necessary support and defence of the government thereof. 

I think that is the grant of the police power, so called, that is con- 
tained in the Constitution. 

Mr. Apams: Was not referring the police power to that section an 
afterthought? As I remember it, the whole principle of the police 
power was originated in New York, — in the case of the Brick Presby- 
terian Church, if I remember right, versus The Mayor of New York, — 
was it not? I think so; decided in 1826. 

Mr. Hoss: I fear that I am unable to give the gentleman the in- 
formation he desires, because he is quoting from circumstances beyond 
my knowledge. 

Mr. Apams: It is a very interesting question, and I believe has 
been very maturely discussed, and I think it came up in the Dartmouth 
College decision and more especially in the Charles River bridge case. 
My impression is that the opinion therein is long and exhaustive, and 
the Chief Justice then settled the whole thing for all time. 

Mr. Hosss: I think that it has been usual to refer to the police 
power as one of the great powers of government, and that section is 
the section under which the Commonwealth exercises what is com- 
monly known as the police power. The gentleman from Quincy has 
taken me into fields where my feeble wing is unable to flutter, and 
therefore I think perhaps I might leave that question, with an attitude 
of due humility, I might add, and go on to a discussion of the proposi- 
tion which I have introduced myself. 

The proposition that I have moved is that which is found in the 
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calendar under the name of Mr. Theller of New Bedford, with two 
changes. In the first place, there has been stricken out, in section 2, 
the words “to buy and to sell to their inhabitants the necessaries of 
life and’. The effect of that change is that buying will be done en- 
tirely under the jurisdiction of the Commonwealth, and it will leave 
to the municipality the power to sell to its inhabitants merely, and 
not to do trading on its own account. That was suggested by the 
chairman of our committee, and-I am inclined to think that it is per- 
haps a wise suggestion. 

Mr. Dutch of Winchester moved the previous question. 

Mr. Hoxsss: The only thing that I have further to say is that I 
regard this as somewhat of a strain of parliamentary courtesy. 

Mr. O’ConnEtL of Boston: Speaking to the motion for the previous 
question, which I very much regret is urged at this particular mo- 
ment, I should like to call the Convention’s attention to an amendment 
that I have offered and which will be found on page 4 of the calendar. 
I rather think it will meet the objections raised by the gentleman from 
Waltham (Mr. Luce) yesterday. At any rate, it is advanced solely 
for the purpose of overcoming the difficulty presented in the opinion 
of the Supreme Judicial Court referred to by the gentleman from 
Waltham wherein they reserve to themselves the right really to legis- 
late in matters of this kind. My amendment simply fills out and com- 
pletes the work of the committee on Form and Phraseology, as the 
Convention will note. It inserts, in line 5, the words “to be determined 
by the Legislature”, and then strikes out, in the 6th and 7th lines, the 
words ‘‘are public functions”’, and inserts in place thereof the words 
“may be considered to be public functions when so determined by the 
Legislature.”’ In other wofds, my amendment gives full supreme 
power to the Legislature and takes away from the court any possibil- 
ity of undoing what the Legislature, in its wisdom, may see fit to do. 
I believe it is a fair amendment, and one that the committee can very 
well accept, and I should like to urge upon the members of this Con- 
vention, who are anxious to have a resolution that will accomplish that 
which we intend and one that will not be frustrated by any hostile 
court, the adoption of this amendment. I regret that the rules allow 
me only these few moments to discuss this very important feature. 

Mr. Crark of Brockton: This matter as it has been presented, 
whether it be-in Mr. Theller’s amendment or in the original resolu- 
tion, refers almost exclusively to the buying and selling of the neces- 
sities of life, but I wish to call attention to another phase of the con- 
ditions that exist and will continue to exist. When this conflict in 
which the entire world almost is engaged to-day shall be terminated, 
undoubtedly the United States of America will be the wealthiest 
Nation on the face of the globe, but unfortunately, gentlemen, that 
vast wealth very largely will be in the hands of comparatively few 
people. This great concentration of wealth, combined with the greed 
that naturally will be associated with it, will lead to great abuses 
unless provision is made to prevent it. So I believe in addition to 
providing for the purchase and sale of the necessities of life by the 
State and its subdivisions we should provide also for the regulation 
and control of the transportation, the storage and the sale of these 
necessities. I have an amendment on the top of page 5, I think it is, 
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and I wish to ask unanimous consent to present an amendment to 
that, which simply designates the authority of the Legislature to 
carry out the provisions of the Theller amendment as well as my own, 
if they are adopted. 

As I remarked a few minutes ago, all the matter included in the 
amendment practically and in the original article itself pertained to the 
purchase and sale of the necessaries of life. I am in accord with those 
features, but I believe that nearly every member in this Convention - 
desires to avoid the necessity of the State and its subdivisions engag- 
ing in these commercial transactions when it can be done, and it’ ap- 
pears to me that by the adoption of this amendment, whereby the 
Commonwealth may control and. regulate the transportation, the 
storage and the sale of the necessities of life, you will obviate that 
very thing. 

Mr. Burier of Brockton: I want to say as a member of the com- 
mittee on Public Affairs that I am deeply interested in this measure, 
and I am as interested to have the report from the committee on 
Public Affairs accepted as my learned layman here probably would 
be to have the Convention accept his report on the sectarian question. 
We listened attentively in the hearing to the men who came before us, 
and they were men who represented, as they said, thousands of work- 
men of our State. They were men who said that an exigency existed 
even then, and that there should be something in the Constitution of 
Massachusetts that would relieve that situation at any time. The 
committee carefully prepared this resolution, and I believe, Mr. 
Chairman and gentlemen, that if the members accept it, it will be fair 
and just to the laboring people and to everyone through the Common- 
wealth, There is no city nor town in my mind that wants to go into 
the trading business. They simply want to have a chance to do that 
work when there is an exigency. 

Mr. Hosss: The amendment I have moved, as I was about to say, 
was in substance that printed in the calendar under the name of Mr. 
Theller of New Bedford. There have been two changes, one of which 
I had explained when the interruption came. The other was the 
cutting off of the addition of the Civil Service Commission at the end. 
That I think is advisable for several reasons. The first is that the 
Civil Service Commission has as yet no constitutional standing.. The - 
second is that if you give them this constitutional recognition it in a 
way creates a condition that might be extremely onerous on the Com- 
monwealth in the exercise of what is in some aspects at least an emer- 
gency power. An emergency power where first you have to hold a 
civil service examination to qualify agents, is not a power that can be 
exercised with extreme expedition. For those reasons I think that 
that tag might well be dropped off, and for the additional reason also 
that it is a purely legislative matter, and I think the Legislature ought 
not to be handicapped. I have gone into the reasons on other occa- 
sions why I think the main proposition ought to be adopted; I shall 
not attempt to go into them again at this late date. The difference 
between this proposition and that which the committee on Form and 
Phraseology has reported as a substitute for that of the gentleman 
from Boston is the difference between one which is couched in broad 
general language and which, according as to whether or not you adopt 
the amendment of the gentleman from Winchester, means either a 
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great deal or else nothing at all, and one in which the powers are set 
forth with considerable detail. I think, too, that the proposed sub- 
stitute contains some things that might well have been contained in 
that of the gentleman from Boston (Mr. Lomasney), for instance the 
provision allowing the Governor to exercise the powers in an emer- 
gency and the provision which gives explicit authority to the Com- 
monwealth to engage in certain specific lines of activity, looking 
toward the preservation and conservation of food products. For those 
reasons, Mr. President, I hope that the amendment which I have 
offered will be substituted for the amended draft of the resolution of 
the gentleman from Boston. 

Mr. AnpErson of Brookline: At the outset I desire to pay a tribute 
to the committee of which I have had the honor to be chairman, and 
to say that in all my experience, longer than I should like to describe, 
I never have worked with a dozen men who showed more conscientious 
regard for their duty, more willingness to listen to the arguments of 
their colleagues, more desire to subordinate minor differences of opin- 
ion to reach a general result, than that committee. I ask this Conven- 
tion now, those of you who are here, to give due weight to the results 
reached by a committee that so worked. I desire particularly to pay 
my tribute to the’ gentleman who last spoke, who was clerk of the 
committee, and who, when I was necessarily drafted into other work, 
assumed burdens which perhaps did not fairly belong to him, only to 
be treated as he was treated a moment ago. 
Coming now to the matters which are before the Convention, I 

desire to say, and I think in that that I voice the feeling of most and 
perhaps all of the committee, that it would be far better for the Con- 
vention and far better for the Commonwealth to have nothing go on 
the ballot at the coming election, indeed to have nothing reported 
from this Convention at all, than to have this resolution No. 363, 
which is the amended form of the proposition of the gentleman from 
Boston. It is true that in that resolution, as originally submitted, 
there has been put by the committee on Form and Phraseology the 
words “public exigency’. Either public exigency means nothing 
more than something which is analogous to “war emergency or dis- 
tress,’ or it means practically everything. If nothing, it means neither 
more nor less than the “exigency” which the Legislature faces when it 
authorizes the taking of land for any public purpose. It is therefore 
either too broad or too narrow. I therefore repeat when I say: Vote 
the whole proposition down, let us have nothing which would make us 
ridiculous, or else report something which is thoroughly digested, 
something which is significant, something which grants a legislative 
power to deal with demonstrated evils. 

Coming now to page 2 of to-day’s calendar and the amendment 
offered by the gentleman from Worcester (Mr. Hobbs) who just spoke, 
let me say that that amendment which is printed under the name of 
Mr. Theller of New Bedford is the original draft which I presented and 
is exactly in the form in which I personally should like it. Section 1 
presents in an unimpeachable form the emergency legislation. It is as 
good as, and I do not think it is any better than, the form of emergency 
legislation presented by the gentleman from Wellesley. Itis as good as, 
and probably no better than, that presented in the emergency form by 
the chairman of the committee on Form and Phraseology. It is sufficient. 
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I like it better perhaps because I drew it; and as it is before you I 
ask you to vote for it. It is moved by the gentleman from Worcester. 

Section 2 contains a provision for increasing distribution facilities, 
coupled, as printed, with a provision for broad municipal trading. The 
gentleman from Worcester, who would not go quite as far as the 
gentleman from Quincy who sits in front of me (Mr. Adams) and as I 
should be willing to go, has struck out the words “to buy and to sell 
to their inhabitants the necessaries of life and”. I would rather have 
them in. But I did suggest to him, as he accurately stated, that I 
thought there were members of the Convention who would prefer to 
have them out, thus limiting section 2 absolutely to the provision of 
additional distribution facilities, plus the power to harvest, manufac- 
ture and sell ice. You will observe, if you look at the top of page 3, 
that there is no power given there for municipal or State trading, but 
that there is a broad power under which the Commonwealth may put 
“fuel and coal yards, elevators, warehouses, canneries, cold storage 
plants and other like means for collecting and converting, preserving, 
storing, selling and distributing the necessaries of life’? into the same 
category that markets, docks and slaughter-houses always have been. 

I ask the Convention therefore to adopt, as the amendment to be 
submitted to the people, the amendment moved by the gentleman 
from Worcester, sections 1 and 2, which he has explained, and which I 
also have just now tried to explain. If you adopt that, you have pro-— 
vided adequate emergency power, plus increased power of furnishing 
distribution facilities, without authorizing either the Commonwealth 
or any political subdivision thereof to go into general production or 
into general trading. How far, if at all, we ought to go into general 
production or general trading may arise somewhat later, particularly 
in production, when another amendment comes up, but: it is perfectly 
clear that if it ought to be adopted at all it ought not to be adopted 
as a part of this resolution. I therefore ask every member of this Con- 
vention who believes that this committee is entitled to any respect and 
consideration for what it has done, and who believes in the substance 
of a constructive, progressive, and at the same time reasonably con- 
servative measure to vote for the amendment offered by the gentleman 
from Worcester who just spoke. 

The various pending amendments were severally rejected and the resolution 
as reported by the committee on Form and Phraseology was passed to be en- 
grossed. An extra session of the Convention was held immediately to consider 
submitting the resolution to the people. 

Mr. Dresser of Worcester: There is one phase in the engrossed 
resolution which, before it goes from this Convention, ought to be 
changed. I understand that an amendment is not in order, but’ by 
consent I should like to suggest this which I think I am right in stating 
has the approval of the chairman of the Form and Phraseology Com- 
mittee: 

To strike out, in line 7, the words “it shall be the duty of’; to 
strike out, in line 8, the words “of” and “to” and “to”, and insert in 
line 8, before the word “take”, the word “may”, and before the word 
“provide”, the word “may’’, so that it shall read: “and the Com- 
monwealth and the cities and towns therein may take and may provide 
the same for their inhabitants”, etc. 
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The point is simply this: When this resolution is adopted, as it is © 
now written we are in fact in. “a time of war” and by this resolution 
we impose an imperative duty upon the Commonwealth and upon 
every city and town therein to take and to provide these supplies- 
That duty, when the Legislature meets may not.be wise to perform or 
may be, and therefore there ought not to be the imperative duty, ‘but 
there ought to be granted the full power which is expressed in “may 
take’? and “may provide’. In my opinion the resolution is not 
changed in substance in the slightest by this amendment, but is more 
exactly and more properly expressed. I trust the amendment may be 
adopted. 

Mr. Lortne of Beverly: I do not think the legal effect of the resolu- 
tion is changed in any way by the amendment. Stating that it is . 
the “duty” or stating that the Commonwealth “may” do it is prac- 
tically the same thing. The mere fact that the Constitution says it is 
their duty to do it does not oblige them to do it if they do not feel 
like doing it, any more than where it states in the preamble of the 
Constitution that it is our duty to attend divine worship, it does not 
necessarily compel us to go to church. 

Mr. Cuapp: I should like to ask the member who last spoke if, in his 
opinion, the proposed change does not make it much better draftsman- 
ship, — put it in better form? 

Mr. Lorine: It seems to me it does. 

The amendments moved by Mr. Dresser of Worcester were adopted, by a vote 
of 104 to 28. 

Before the Convention had voted to submit the resolution to the people Mr. 
Francis N. Balch of Boston asked permission to offer the following resolution: 

Resolved, That it is the sense of this Convention that the article of amendment 
authorizing the enactment of laws governing the acquirement, sale and distribution 
of the,necessaries of life, was intended for emergency use only, to wit, in abnormal 
times or circumstances; and that it was intended the Legislature should be the sole 
judge of the existence of such times or circumstances. 

Mr. Baucu of Boston: It is my very strong impression that what 
with the necessity for haste here and some confusion as to legal subtle- 
ties, this Convention is about to put into irrevocable form a measure 
which does not express its true will. At the same time I am satisfied 
that the Convention is in no mood to consider particular amendments 
at this point. I am satisfied that what the Convention intended to do 
was to make this an emergency measure, at the same time giving the 
Legislature power to determine the emergency. My question is: 
Would it be in order for me at this time, in order to find out if that is 
what the Convention wants, — and if that is what the Convention 
wants it is a very simple matter to make it plain, — would it be in 
order for me to offer a resolution that it is the intention of the Con- 
vention that this shall be an emergency measure only and that the 
Legislature shall have power to determine the emergency? 

The Presipent: The Chair does not think the matter will be in 
order at the present time. 

Mr. SHananan of Somerville: I am somewhat confused. I desire to 
vote right on the final question and I would move reconsideration if I 
am right. I should like to state what my confusion is if it is in order 
at the present time: Under the amendment as already accepted does 
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not the effect of that make the final arbitrary power in the matter 
boards of aldermen and selectmen of our cities and towns in this sense, 
as far as cities and towns are concerned? The resolution or article of 
amendment as submitted by the committee, after action by the Legis- 
lature, makes it mandatory upon the Commonwealth as such, or upon 
cities and towns, to do the things provided for in the amendment. 
Under the amendment offered by the gentleman from Worcester (Mr. 
Dresser), if the Legislature determines an emergency to exist or a 
public exigency to exist, it is then not mandatory upon the part of 
cities and towns to do the things provided by the amendment or 
contemplated by this Convention; and I should like to know whether 
or not I am right in my interpretation of the effect of the amendment. 

The Convention voted to submit the article of amendment to the people. 

The amendment was ratified and adopted by the people Tuesday, November 
6, 1917, by a vote of 261,119 to 51,826. 

Mr. Batcu of Boston: I rise to ask if the resolution which I stated 
I wished to offer be now in order? 

The PrestpEent: Will the member state his question? 
Mr. Batcu: I should like to offer a resolution that it is the sense of 

the Convention that the measure we have just passed was an emer- 
gency measure and that the Legislature has power to determine the 
emergency. 

The Prestpent: The Chair sees no parliamentary objection to offer- 
ing such a resolution. 

Mr. Batucu: In that case I should like to offer such a resolution, Mr. 
President, and I will point this out: For the sake of aiding the courts 
hereafter in case of litigation which is sure to arise under the vague 
wording we have just adopted, such a resolution will be of the greatest 
a 

O’ConneELL of Boston: Is not that the same motion that was 
Pe ied : in the form of an amendment to-day, almost word for word? 
Is it in order at this time? 

The Prestpent: The Chair does not understand this is offered as 
an amendment, but merely as an expression of the sentiment of the 
Convention. 

Mr., Creamer of Lynn: As I understand it, the delegate from 
Boston wishes to offer a resolution which would announce to all con- 
cerned that this measure which we have just passed is only an emer- 
gency measure. I should like to ask him if he means by that that it is 
the sense of this Convention that these powers should be used only in 
abnormal times and not used in normal times to prevent private 
extortion? If that is the intent of the delegate from Boston I am 
satisfied it is not the intent of this Convention, because I believe that 
there may be comparatively normal times when it will be necessary 
that the General Court should have power to prevent private extor- 
tion. a 

Mr. Baucu of Boston: The gentleman from Lynn states precisely 
the attitude that I supposed would be taken by those who had certain 
words inserted in the resolution as it now stands, and I for one have 
believed and do now believe that it was the intention of the Conven- 
tion to do precisely what he thinks it was not its intention todo. My 
understanding is that it was the intention of the Convention to say 
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that we should adopt State socialism for emergency uses, meaning in 
abnormal times. 

Mr. Harriman of New Bedford: I should like to ask the gentleman 
who has just taken his seat if the attitude which he takes now was not 
the same attitude which he took when he submitted his amendments 
and they were defeated by this Convention, and in their defeat was 
not the answer to his question made by the Convention at that time? 

Mr. Lomasney of Boston: I am opposed to the resolution passing 
at this time. There are many members absent and, as there was a 
change made in the amendment at the suggestion of the member from 
Worcester in this division with the consent of the gentleman from 
Boston (Mr. Driseoll) representing on this floor organized labor, it 
seems to me that to come in now, after permission to amend has been 
given, and bring in a resolution declaring what is the sense of this Con- 
vention, with such a small attendance, is wrong. Let us pass the 
resolution as we have amended it if we want to; let the gentleman 
refrain from pressing his resolution until we have a full membership 
present the first ‘of the week. It seems to me that it is unfair to pass 
such a resolution now, because we have not seen it in print, nobody 
knows how it will be construed, and I think the gentleman in decency 
should withdraw it. Personally I believe it is one of those resolutions 
that ought not to be put through if a single delegate objects to it. I 
move that the matter lie on the table; then, Mr. President, we can 
proceed and do the other business and come in next week and discuss 
it. 

The motion to lay on the table prevailed. 

The resolution was taken from the table Wednesday, November 14, 1917, 
and was withdrawn. 



THE POLICE POWER. 851 

XIII. 

THE POLICE POWER. 

Mr. Brooks Adams of Quincy presented the following resolution (No. 3): 

Resolved, That the bearing of the decisions of the Supreme Judicial Court of 
Massachusetts upon the constitutional doctrine of the so-called police power, be 
referred to the Judiciary Committee to consider the same, and thereafter to report 
to this Convention on the applicability of these decisions to such an administrative 
system as is likely to be necessitated by the stress of modern warfare. 

The committee on the Executive reported the resolution back to the Con- 
vention without recommendation, and that report was accepted by the Conven- 
tion Friday, June 14, 1918. 

At the session of Tuesday, June 25, Mr. Harriman of New Bedford asked 
unanimous consent that he might move that the report be restored to its place 
on the calendar. 

THE DEBATE. 

Mr. Harriman of New Bedford: I respectfully ask that No. 119 
be restored to its place in the calendar. 

The Presipent: Mr. Harriman of New Bedford asks unanimous 
consent that the report of the committee upon No. 119 may be 
restored to its place in the calendar. Is there any objection? 

Mr. Piutspury of Wellesley: It seems to me that there should be 
some explanation made of this request. 

Mr. Harriman: No. 119 is a resolution relative to extending the 
application of the decisions of the Supreme Judicial Court as to the 
police power, so called. This was a resolution which was reported 
by the committee on the Executive, and the committee had no rec- 
ommendation to make. I myself, and I think Mr. Adams, wished to 
discuss it. The matter was gone over and the report has been ac- 
cepted by this Convention, but the matter still appeared on the 
calendar. I, for one, was waiting for its turn, and one morning it 
disappeared from the calendar. The explanation given was that the 
report had been accepted by the Convention. For that reason I 
have made the request. 

Mr. Piritspury: As at present advised I must object. I do not 
_think the explanation is adequate. Neither the subject nor the char- 
acter of the proposed resolution is disclosed and I have no idea what 
it is. 

The PresipENT: Objection is raised. The motion cannot be enter- 
tained. 

On the following day, Wednesday, June 26, Mr. Brooks Adams of Quincy 
made the same request. 

Mr. Apams of Quincy: On the first day of the session, by a curious 
mistake, Resolution No. 119 was dropped from the calendar. The 
error occurred because of a misunderstanding between the chairman 
of the committee on the Executive and myself. He understood, — or 
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at least the committee understood, as I understand now, — that they 
thought that I ought to be responsible for the care of that particular 
resolution. J did not understand that any such thing was incumbent 
on me, and the result was that I happened to be a few minutes late 
that day for the calling of the calendar, and when I got in the mischief 
was done. Mr. Harriman moved yesterday that the resolution should 
be restored to its place on the calendar, but there was an objection 
by my friend Mr. Pillsbury. Mr. Pillsbury has signified to me that he 
has no objection, and therefore I renew the motion. 

Objection was made by Mr. Horgan of Boston. 

Mr. Sawyer offered the same resolution and moved a suspension of the rule 
in order that it might be admitted. The matter was referred to the committee 
on Rules and Procedure. That committee reported Friday, June 28, recom- 
mending that the rule be suspended. 

Mr. Creep of Boston: I should like to ask if that is being done 
because the circumstances justify it, or as a courtesy to one or more 
members of this Convention. 

Mr. Qurtncy of Boston: Perhaps it ought to be stated, in justice 
to the member from Quincy (Mr. Adams), who originated the present 
order and had it referred to the committee on Rules, that this merely 
reinstates before the Convention a subject which, properly or other- 
wise, was before the committee on the Executive at the beginning of 
the last session. That committee reported the measure without recom- 
mendation, and it so stood on the calendar. The gentleman from 
Quincy assumed that the chairman of the committee on the Executive 
would see that the matter was passed over when the calendar was 
called, so that it would continue before this body for discussion. The 
chairman of the committee on the Executive assumed that the gentle- 
man from Quincy would look after the matter, as he had originated it. 
Owing to that misunderstanding, the matter, which was printed in the 
calendar once, lost its place; and all this order will do in effect will be 
to reinstate the subject-matter which was originated by the gentleman 
from Quincy (Mr. Adams). 

Mr. Horgan of Boston: I desire to ask the member of the com- 
mittee on Rules who has just taken his seat (Mr. Quincy) if this is 
not the same subject-matter which was in the calendar the week 
before this, on which request was twice made for unanimous consent 
in order that the matter might be restored to the calendar, and if 
‘there is any other reason than that of courtesy to a member why, 
ample opportunity having been afforded the members to discuss the 
matter when reached in the calendar, this matter should be presented 
now under a suspension of the rules. 

Mr. Luce of Waltham: When this matter was reached on the cal- 
endar a gentleman in this division called “Pass.”” Apparently he was 
not heard, but he supposed that he was heard and that the matter 
had been passed, and I also supposed the matter had been passed So 
there have been two or three misapprehensions in regard to the situa- 
tion. Under these circumstances it would seem as if it was not an 
unreasonable thing to correct what was in fact a misunderstanding or 
an inadvertence, and to allow the matter to take its place where some 
of us supposed it was. 
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Mr. Unperurit of Somerville: As I appear as a dissenter to the 
report of the committee on Rules, the Convention may be interested 
in my reasons. Previous to this matter being removed from the cal- 
endar the gentleman from Newburyport, Mr. Bartlett, who was un- 
able through delay in his train service to reach the Convention on 
time, had asked the Convention to restore to the calendar a matter 
which had been passed, and the Convention almost unanimously re- 
fused that request, showing thereby a determination on the part of 
the Convention that every man should attend to his own particular 
pet and that no excuses should prevail for postponement for recon- 
sideration, or any delay in the Convention business. 

Following out what I believe to be the desire and the will of the 
Convention, I opposed in the committee on Rules any courtesy to any 
other member, in spite of the fact that I have as much veneration for 
his gray hairs and his ancestry as anybody in the Convention, And 
so, sir, I opposed the proposition in the committee on Rules, and I 
oppose it on the floor of the Convention. 

Mr. Wasupurn of Middleborough: I understand the status of the 
matter to be something like this: It was reported originally without 
recommendation, as the gentleman says, by the committee on the 
Executive, and the question was: “Shall. the report be accepted?” 
It was accepted. It was the assumption of the gentleman from 
Quincey (Mr. Adams), I think, and a good many other members of 
this Convention, that this action advanced the matter to its second 
reading. But the subject of the committee’s report was not an amend- 
ment, it was a resolution; and it was the opinion, I believe, of those 
in charge of the calendar of the Convention that the acceptance of the 
report technically had the effect of a final disposition of the matter. 
Now, clearly there has been some misapprehension, and because of 
this situation, I, for one, shall vote to sustain the pending committee 
recommendation, in order that those who want to be heard on this 
is. important subject may have an opportunity. 

. SawyeER of Ware: This is a rather vexed question for us to 
eanl up offhand, and we have another matter on which the previous 
question has been ordered. It seems to me the wisest thing for us to 
do is to let it go over to the next session, and let us think it over, 
and then we shall come prepared. I move that the report of the com- 
mittee be laid over until the next session. 

Mr. Luce of Waltham: No reason convinces me that we should 
postpone consideration of this matter. It is a very simple proposi- 
tion. Here, through no neglect of any member, through no absence, 
but purely through a misapprehension, the gentleman from Quincy 
(Mr. Adams) who desires to lay before this Convention considerations 
of a.most important nature, on a most important proposition, was 
precluded from that opportunity. There was further misapprehension 
through the failure of another member of the Convention to secure a 
“Pass”? on the measure when he called it. If there had been neglect, 
if there had been the circumstances of some other cases that have 
been advanced, I should not take my present view of this matter. 

Mr. Cox of Boston: I understood the member in the first division 
(Mr..Luce) to say that there had been no neglect and no absence. I 
wish to ask him if the member who is interested to have this restored 
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did not state on the floor of the Convention that he was absent when 
the matter came up, and when he thought that it would be passed in 
his absence. JI understood that statement to be upon the floor of this 
Convention when the member asked unanimous consent to have it 
restored. 

The motion to postpone was negatived, and the Convention refused to sus- 
pend the rule in order that the resolution might be readmitted. 

Authority of the General Court. 

The committee on The General Court having recommended that a resolution 
(No. 82) presented by Mr. Samuel W. George of Haverhill ought nor to be 
adopted, the resolution was considered Wednesday, July 10, 1918, and Mr. 
Brooks Adams of Quincy moved that it be amended by striking out lines 3 to 
251, inclusive, and inserting in place thereof the following: 

Power and authority are hereby given and granted to the said General Court, 
from time to time, to make, ordain and establish, all manner of wholesome and reason- 
able orders, laws, statutes and ordinances, directions and instructions, including the 
determination of the scope of the police power, either with penalties or without, so 
as the same be not repugnant or contrary to this Constitution, as they shall judge 
to be for the good and welfare of this Commonwealth, and for ‘the government and 
ordering thereof, and of the subjects of the same, and for the necessary support and 
defence of the government thereof. 

The debate, with the exception of the remarks of the last speaker, was ad- 
dressed wholly to this proposed substitute. 

THE DEBATE. 

Mr. Apams of Quincy: Mr. Harriman has entered a notice of a 
motion to amend. I believe Mr. Harriman is not in the Convention. 
In his absence I should like to make the motion myself, if it is in 
order. 

I am extremely reluctant to address the Convention on this resolu- 
tion, because the resolution is Mr. Harriman’s. However, in his ab- 
sence I will venture to speak, as I feel much interest in the subject. 
May I ask if the Clerk will read the resolution. 

The amendment, cited at the beginning of the chapter, was read. } 

Mr. Apams: I do not wish to waste the time of the Convention 
upon debating a proposition on which I conceive that the Convention 
has strong opinions already; but as I believe also that this is perhaps 
the most important question which is to come before this, Convention, 
it appears to me to be a matter of duty on my part as well as I can 
to bring it to the attention of the members. 

The substance of the amendment to the resolution is this: That it 
transfers from the courts to the Legislature the function of defining 
the police power, the scope of the police power. The resolution is sub- 
stantially in the words of Mr. Justice Bradley in the case of St. Paul 
Railroad o. Minnesota. The question is: Are the courts or the Legis- 
lature the proper persons or the proper authority to define the scope 
of the police power? The other day this question came up pretty 
much in this form, only it was relative to the tenure of the judiciary, 
and my friend in the first division, the former Attorney-General (Mr. 
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Pillsbury of Wellesley), for whose opinion both in law and in matters 
of legislation I have the greatest respect, did me the honor of sug- 
gesting not only that I did not know what I was talking about, — to 
which suggestion I am perfectly willing to agree that it is true, — 
but also went on to argue that I was in bad faith toward this Con- 
vention when I said that the courts had constituted themselves a 
third branch of the Legislature for the purpose of legislation. 

Mr. Pituspury of Wellesley: No, no, I did not charge you with bad 
faith, — no such thing. 

Mr. Apams: The honorable member suggests that he did not make 
any such insinuation. I dare say, — I am bound to take his word that 
he did not, but it sounded very much that way. I wish to say also 
that I am not in the least sensitive in the matter,- I should very much 
regret if the majority of this Convention thought that I had intended 
to delude them on such a question, but I should be much more sorry 
if I thought that they thought it was possible that I should succeed 
in such an attempt. But when it comes to the honorable gentleman’s 
impugning my law, I confess that I am much more sensitive. He in- 
timated that my assertion that the courts had made themselves a third 
Legislature body was not good law. Now I wish to submit to you 
that I suppose for six or eight hundred years, at least, that has been 
the common acceptation of the law. Our entire system is based on 
English precedents, and the English precedents since, — I do not know; 
since parliamentary government grew up at first, I suppose somewhere 
in the Fourteenth Century, — were to the effect that King, Lords and 
Commons constituted Parliament. And I understand that since that 
time it always has been accepted that where there were various bodies 
constituting a legislative assembly, one body of which had a negative 
on legislation, anybody who succeeded in getting a negative on legis- 
lation constituted a part of the Legislature. That I always have un- 
derstood to be the constitutional law of England. I believe that we 
inherited it and I fancy it still is constitutional law with us. But that 
is not where, — and this is what I want to dwell on, what I want to 
point out, — that is not where this system arises particularly. The 
courts not only hold the negative on legislation, which is a very im- 
portant function, but they hold something beside which the negative, 
the mere negative when legislation is passed, sinks into absolute in- 
significance. That is to say, they hold the power of repealing the 
statutes of this country at any distance of time, which is a power only 
similar to the old dispensing power which was claimed by the Crown 
in England in the Seventeenth Century. That is to say, our courts 
ean hold a statute unlawful, that is, null, — they can absolutely annul 
legislation, which has been accepted as lawful for a generation or for 
a century. That is something which our courts themselves admit. IL 
only refer you to the dissenting opinion of the present Chief Justice, 
Chief Justice White, in Pollock v. Marine Insurance Company, a very 
able opinion, in which he declares that one of his main reasons for dis- 
senting from the opinion of ‘the majority was that it overturned a 
power which he believed was inherent in government, which had lasted ° 
and had been exercised since the beginning of this government; that 
is to say, the power of levying an income tax. That power of annul- 
ment is substantially incompatible with administration, — with effec- 
tive administration. I wish to point out and to force on this Conven- 
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tion that the one principle which has saved our country, which has 
saved our government, the one principle which has been of vital im- 
portance, is that the moment an exigency arises, we throw the courts 
overboard. That is the fact, and always has been so, the moment 
pressure has been put upon the country. It was so in the civil war, 
The so-called police power was invented in order to get rid of the 
courts. In other words, in order to carry on any very great — any 
very great — what shall I say? — war, for instance, any matter of 
very pressing moment, we have to establish what is tantamount to 
a dictatorship, — exactly as the Romans did. That is what it amounts 
to. All our court decisions, all the laws that we are passing now, so 
far as the courts are concerned, are null and void and can be rejected 
a hundred years from now if the courts see fit. That is perfectly plain 
to any of you gentlemen who will take the trouble to read the de- 
cisions of the courts themselves. That is so in the case In re Milli- 
gan, in which they held that under the war power it was unconstitu- 
tional for the Congress of the United States to transcend their ordinary 
functions except in case of rebellion or invasion. Those were the two 
excuses ‘by which such legislation as the Congress was undertaking or 
now is undertaking, at the date of In re Milligan, to carry on could 
or can be justified. None of the legislation which, as I understand it, 
has been passed under Mr. Wilson and which is legislation which I 
conceive all of you gentlemen, as I do myself, consider to be neces- 
sary to the salvation of this country, — there is not one single statute 
among them but transcends in every line the recognized limits of con- 
stitutional government because of the war power; but the war power, 
according to the decision of the United States Courts in In re Muilli- 
gan, does not exist at this moment, because there is neither rebellion 
nor invasion in this whole land. 

I submit to this Convention that we have been debating here for 
the larger part of the session upon questions relating to the police 
power. But questions relating to the police power are not legal; they 
are political questions almost without exception. You go back to the 
beginning of our government and trace our police power in our Na- 
tional. Congress, and it is easier to trace it there because it is more 
noticeable than in State Legislatures. It began with the decision of 
‘Chief Justice Marshall in the Dartmouth College case. The Dart- 
mouth College case, of course, as you all know, was a case which is 
practically monstrous. It enables one Legislature to bind forever its. 
successors to anybody to whom it pleases to make a grant; that is 

‘to say, if that grant happens to be in such a form as the Supreme 
Court then held to be a contract, and this particular contract chanced 
to be a charter of incorporation. 
Now laying aside the legal theory of the case, which I do not think 

justifies in any event the interpretation of Chief Justice Marshall as 
to the matter of law, we come to the way in which that decision was 
put through. I beg that you and the gentlemen in this Convention 
who are interested in this great, this all-important question, will take 
the trouble to read Henry Cabot Lodge’s Life of Daniel Webster, and 
you will find there the arguments by which the decision in the Dart- 
mouth College case was put through and how the court was brought 
to concur in it. It was not put through as a matter of law; it was 
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put through ‘as a matter of politics. Henry Cabot Lodge is a man 
whom I know very well, I have great respect for his knowledge of 
history and I have great respect for his knowledge of politics, and 
Henry Cabot Lodge would be the last. man, the last man living, to 
undertake to impeach the credit of John Marshall. I for my part have 
the very greatest respect for John Marshall, but there was one weak- 
ness in Marshall’s character: he did unreasonably hate Thomas Jef- 
ferson. [Laughter.] That is not matter of law. That Marshall should 
have hated Thomas Jefferson is not a legal issue; that is a political 
issue. Marshall hated Jefferson because Marshall hated the politics 
Jefferson professed, and he did his very best always to upset Jefferson 
and all his work. And that is not law. I cannot too strongly impress 
upon you that that is not a legal issue and that that is not an issue 
which can be argued properly before the courts. That the Chief Jus- 
tice of the United States should hate the President of the United 
States is not a matter to properly come before the Supreme Court of 
the United States for judicial decision. But that was, as Henry Cabot 
Lodge has proved conclusively, the issue on which the Dartmouth 
College case turned, and it did not turn on any other. For months 
after that case was argued the entire strength of the old Federalist 
Party was turned to backing up Marshall for the purpose of bringing 
‘over to his side two judges who constituted, when they were brought 
over, the majority of the court. 

Now, gentlemen, that is not the way in which a country safely or 
properly regulates its judicial matters. Wherever you turn in our 
history, from the Dartmouth College case until now, that same ques- 
tion has arisen in the question of our constitutional law. Take, for 
instance, the next great decision that came about. I take it that the 
next great decision was the Dred Scott decision. You know what the 
Dred Scott decision was. The Supreme Court of the United States, 
a whole generation after the fact, undertook to set aside the Missouri 
Compromise, which was a statute passed by Congress in the most 
solemn manner in the world, with the idea that by so doing they 
should save the country from a civil war. The legality of that statute 
was brought up on a collusive action before the Supreme Court of the 
United States for a judicial decision. I need not tell you, gentlemen, 
I need) not tell you, Mr. President, that the issue which was argued 
before the Supreme Court was no more matter of law in the Dred 
Scott case than was the hatred of Chief Justice Marshall for the 
President of the United States in the Dartmouth College case. It 
was debated before the Supreme Court as a political issue, as purely 
a political issue, and it was decided as a political issue by judges who 
were put on the bench because they were politicians. That is the 
reason, and everybody who sits here and has read the history of the 
time knows that I am not exaggerating. That was the way the thing 
was done, and the effect was to precipitate the civil war. That is the 
effect of introducing this sort of political controversy into the law, — 
into our constitutional system. And you see it now. Every day these 
questions come up, these burning questions, — questions of labor, social 
questions, which have nothing whatever to do with the law. They 
are questions as to whether or not you shall have a minimum rate 
of wages, questions of that kind which are social questions, social issues. 
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They are brought up before the courts for adjudication, and the same 
passions permeate the courts and permeate the judiciary and permeate 
the law as permeate the community at large. ‘ 

You cannot get away from that great fact. It is impossible. And 
we are the only country that tolerates that system. We are the only 
country which permits our judiciary to mix themselves up with poli- 
tics, which is the ruin of the judiciary, It makes them at once a 
political issue. And that is why we have in so many States an elec- 
tive judiciary, which I believe, if I may be excused for using such 
language, I believe to be a damnable principle. The judiciary, I 
believe, ought to be appointed; they ought to be appointed, and they 
ought to be appointed for a fixed tenure. But the moment that you 
give them power to debate and decide political questions, that moment 
they become political candidates, and it follows as a logical necessity that 
they must be elected if you havea republic. They will be elected whether 
or no. The people must and will insist on mingling themselves with 
such political appointments. They have done so in every country 
where the experiment has been tried, and it always must be so. It 
is impossible that it should be otherwise. As long as the people are 
the country and claim that they are the fountain of power, so long 
must they be in substance the power which appoints; and if they do 
not themselves actually appoint, the appointments must be made by 
men whom they choose to make appointments, and the men whom 
they choose to make appointments will appoint politicians who repre- 
sent their opinions, exactly as John Adams appointed John Marshall, 
because he represented John Adams’ opinions and because he hated 
Jefferson. That is the truth, — that is the truth. John Marshall was 
one of the greatest lawyers, I believe, who ever lived, and he was‘one 
of the most successful Chief Justices who ever sat on the bench of 
the United States. Perhaps I may go further and say he was the 
most successful. But why? Because he supported the power of Con- 
gress to pass statutes. He supported the tendency toward consolida- 
tion of this country and he entirely disapproved and tried to hreak 
down and did break down Thomas Jefferson, who denied that the 
country was consolidated or was anything but a, — what shall I say, 
—a league of States, that was all. Well, we fought the civil war on 
that issue: Is the United States a league of States, or is it a consoli- 
dated country? It hinges on this greet question which we are con- 
sidering to-day. If it is a league of States, that is exactly what the 
Constitution as construed by the courts means it should not be. The 
Constitution was made for the purpose of creating a league of States 
under that system of Thomas Jefferson. That was the doctrine of 
the Kentucky resolutions and that was the doctrine which Chief Jus- 
tice. Marshall always combated, and that is the doctrine which all of 
the Federalist Party combated, and it is the doctrine, as I under- 
stand it, which we are combating now. This government is not a 
league of States. This country is going on a regular predestined 
path which has led it and is leading it, 2s leading 2 to-day, from the 
wretched condition which it was in when it was a confederation of 
Colonies, absolutely powerless, with its Congress absolutely futile as 
a legislative body, to be a consolidated country such as we can pro- 
tect, such as we can defend in case of necessity, because we can set 
aside that accursed doctrine of constitutional government which calls 
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this country a/league of States. That is the only reason why we to- 
day can fight, let us say, the whole of Europe, because we have a 
single executive and because in case of necessity we ‘have not got to 
stop while a lot of judges meddle with a great political question and 
finally say: “You can’t do it.” That is what I have seen a thousand 
times pointed out in the English papers. They say: “ Why haven’t 
we got a government like the United States, where power is vested in 
a single individual and not in a committee of the House of Commons? 
We have a government which is vested in a committee of the House 
of Commons, and that is our curse and that is why we have had the 

‘disasters of this war. It is because the powers of this country are not 
concentrated in a single mind. It is because there are continual quar- 
rels in our cabinet, as we call it,’’ — that is, in that committee of the 
House of Commons which is trying to fight this war. And with us, 
if you let loose the judges on these questions, we should have a system 
which would be the English system confounded. Just imagine sub- 
mitting these questions to a bench of judges, as to whether or not we 
will have the President do what he is doing every day about us! We 
never would come to a conclusion. It would be a matter which would 
be debated for months and finally be denied 

And itis so in our States. If you ever are going to have a govern- 
ment which will be administratively strong, if you ever are going to 
have a government in Massachusetts which will be worthy of the 
name, you must have a government which will have a policy and can 
go on and will not always be obstructed by a debating club. That is the 
very substance of the whole matter in hand. We have got to havea gov- 
ernment which can administer as cheaply, as directly and as effectively 

_as the other governments of the world; and if we cannot have that, 
we have got to take a back seat. We have got to give it up, because 
all modern government means administration, and that is all it does 
mean. And that is the question on which this subject we have to-day 
before us hinges. Its importance cannot be overestimated. It cannot 
be even measured. You must have authority somewhere. It is folly 
to say you cannot trust it; it is absurd to say you cannot trust it. 
You must trust it. You have got to trust it. If you are going to 
have a government in your democracy you must believe in your 
‘democracy. You cannot do otherwise. You cannot do otherwise, 
because you cannot deny the ability of your democracy or the powers 
of your democracy without overthrowing your democracy. That is 
the substance of all this war and that is the substance of all the ques- 
tions which have arisen before us, which are of any importance, since 
we began our sittings a year ago. And I beg of you, —I beg of you 
to consider it seriously. You have got to face these questions sooner 
or later; sooner or later you have got to come to it, — by disaster if 
in no other way. Our people have got to learn by experience that if 
they are going to have a democracy they must believe in their democ- 
racy, and must trust it, and give it power and must do so with no 
unwilling hand. You have got to have centralized power somewhere 
or you cannot compete. You have got to have a government which 
can administer these questions for you, which can administer the ques- 
tions which now are pressing upon us, by evolving its conception 
within a single mind; and it is only in such a way that these ques- 
tions can be solved. It is only in such a way that the questions on 
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which the whole world is struggling ever can be solved. One nation 
or the other, one community or the other, must be able to solve these 
questions of competition more cheaply than the others simply because 
they administer them better. You have got to bring your coal from 
over the desert to New England. You have got to bring it here or 
you have got to give up manufacturing, and you have got to have 
an administrative system which will bring it here and is competent 
to bring it here. You have got to have your farming, and you have 
got to have your farming done in the way in which it can be done 
most cheaply; and if it can be done mogt cheaply by the community, 
then it has got to be done by the community. This is not any laugh- 
ing matter; it is not anything to be put off or thrust to one side be- 
cause we say we like our old system better, because we say we always 
have been accustomed to another way of thinking. . But that will not 
go down any longer. The supreme arbitrament of these questions is 
war. Before a man can have a government that he loves he has got 
to live. He can live only by having a government that is effective. 
We may debate this, we may shrink from it, we may run away from 

it forever, but we are brought up to it by the supreme arbitrament of 
war, and from that we cannot flinch. Now, I believe, it is to be in- 
volved in this very issue and brought up by this very resolution which 
I am trying to expound now, and no more important question can 
be brought before you for consideration. It cannot be put down. It 
is our irrepressible conflict. I beg to thank you for your patience, 
but that is all I have to say. [Applause.] 

Mr. Pintispury of Wellesley: I am liable to be imperatively called 
away in a moment, and as I cannot allow what has been said by my 
friend from Quincy to pass without notice, I must avail myself of the 
opportunity at this time. And first let me assure him, — though it 
ought not to be necessary, — that I have never charged him with not 
knowing what he is talking about. So far as his theories rest in his- 
torical information and a wide and profound range of historical study, 
as very largely they do, I hope it will not be taken as invidious if I 
say that I think he probably knows what he is talking about better 
than any other member of this Convention, — at any rate vastly 
better than myself. Neither have I ever charged him with misstating 
the law. I did say the other day, and I regret being obliged to repeat, 
that I think he misstates the position and attitude of the judiciary in 
our government and the effect of the necessary discharge of the judicial 
duty. That is because we take different views of that political ques- 
tion, and mine may be wrong. As to the idea that I charged him with 
bad faith, no man who ever knew me knows better than my friend 
from Quincy that I should never lightly charge that against any man, 
and he cannot believe that I ever dreamed of making any such impu- 
tation against him. The substance of the whole matter is that my 
friend entertains political theories original and picturesque always, 
as he has set them out in literature, but to my mind radically un- 
sound. That may be the worse for him or the worse for me, no mat- 
ter which. I said the other day, and I repeat it only that my view of 
his view may be entirely clear, — that I think he is entirely wrong in 
saying that the judiciary has assumed or exercised the power to repeal 
statutes. To my mind that is not an accurate but a misleading state- 
‘ment, It is a theory which my friend has done much to promulgate 
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by the power of his brilliant pén, and I fear that in the process he has 
done an infinite amount of political mischief, if he will pardon me for 
saying so. 

Mr. Apams: Certainly; you flatter me. 
Mr. Pitispury: The Constitution imposes certain restraints upon 

the power of the government, the power of individuals, the power of 
the people themselves, and differences of opinion are bound to arise 
as to the meaning and effect of the constitutional restraints, and the 
Constitution must be construed by somebody. That is a judicial duty, 
which devolves necessarily upon the courts, and nobody has ever sug- 
gested or proposed that it ought to be anywhere else. 

Mr. Apvams: I hate to interrupt my friend, but as I understand it, 
that was the exact issue between Thomas Jefferson and Marshall, and 
that was why Marshall hated Jefferson so badly. [Laughter.] It was 
the Kentucky resolution which, if I remember right, brought matters 
to a crisis between them. Jefferson’s theory was that it was the 
States themselves which by their conventions should declare legislation 
unconstitutional if they thought it was unconstitutional. 

Me. Prutspury: I cannot be diverted into a historical discussion 
because I cannot take time for it. J will except Jefferson and Jack- 
son. What I was about to say was that, it being the necessary and 
unavoidable duty of the courts to construe the Constitution and the 
laws, questions occasionally come before them of a quas:-political 
character, questions sometimes having a far-reaching influence upon 
the political policy and the destiny of the government and the country. 
They are not arbiters at large of constitutional questions. There is no 
power anywhere under our government to go to the Supreme Court 
to tell us what a particular clause means. They can deal with such 
questions only as they come before them in suits between parties, and 
they can go no farther than the case requires, and with the single ex- 
ception of the Dred Scott case, to which my friend has referred, so far 
as I know they have never attempted to go farther, — in any case of 
great importance, — than a determination of the rights of the parties 
as they are in the case before the court. 

Mr. Brown of Brockton: I should like to ask the gentleman: Is 
there ever a case between private parties that does not involve some 
fundamental principle upon which the court bases its decision? 

Mr. Pinispury: Perhaps not; but it is only in an insignificant 
minority of cases that the question between the parties has such a 
political bearing as to make it ‘of any great political consequence. The 
number of those cases is very small, but such a question is there occa- 
sionally and the court has to deal with it. 

Now, the court must determine the questions which arise in cases 
according to its views of the proper construction of the Constitution. 
It is an unavoidable duty, from which it cannot shrink, — could not 
if it would; and in the process, which is a very difficult and compli- 
cated process, there is bound to result a certain amount of what is 
popularly called “judge-made law.’’ But when the court finds a stat- 
ute in conflict with a: constitutional provision, the court is bound to 
say so and to give effect to the Constitution as the paramount law of 
the land, and everybody who is dissatisfied with the decision feels 
more or less dissatisfied with the judges who made it. And so all the 
complaints against the judiciary, against its usurpation of power, the 
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charge that it has arrogated to itself the power to repeal statutes, and 
all that sort of thing, has grown from time to time out of the dissatis- 
faction of people with the decisions of the court, which nobody pre- 
tends to deny are honestly made, however imperfect. It is a defect 
inseparable from the system. It is due to the infirmity of the human 
mind and the imperfection of human institutions; and the most won- 
derful thing perhaps in connection with our government, with consti- 
tutional government in the Nation and the States, is that the system 
has been carried on for so many generations with so little ground for 
complaint. The unfortunate thing is that the complaints are fomented 
and made too much of, and are made the occasion of popular clamor 
against the judiciary, which is unjust to the judges, and, what is of 
much more consequence, is dangerous to the government itself. 

The question presented by this resolution, while-one of the most 
delicate questions in constitutional law, is one of the most interesting. 
I should like to lecture the Convention upon it, but if I began I have 
no idea where J should stop, for there is a great deal that might be 
said about it. But the whole significance of the issue before the Con- 
vention can be put in a single word, and for that purpose I invite 
gentlemen to look at the resolution proposed by the gentleman from 
New Bedford (Mr. Harriman) and moved by my friend from Quincy 
(Mr. Adams), on page 3 of the calendar. 

He proposes to write into what we call the “welfare clause” of the 
Constitution these words: “Including the determination of the scope 
of the police power.” This is all there is to it. This is the only 
change; all the rest is repetition. 

He proposes to authorize the Legislature to determine the scope of 
the police power. What is the police power? My friend from Quincy 
said it was “invented”? at some time or other, for some purpose or 
other. The police power was never invented except as government 
was invented. It is an inherent power of all governments, of whatever 
character, wheresoever and whensoever existing; and it is the general 
power of regulating the affairs of the government and the people, a 
power so broad as to be almost without limitation, a power the un- 
checked exercise of which is absolutely inconsistent with liberty, and 
which therefore must be and is restrained in a free government. For 
that very purpose the constitutional restraints have been imposed; 
and they say to the Legislature, having this vast power to deal with 
life, liberty and property, involving all that concerns the interests and 
the welfare of the people: “In certain directions you shall not go be- 
yond this line; you shall not take or impair life, liberty or property 
without due process of law,’’ which means without due inquiry and 
the judgment of a competent tribunal. Among all the constitutional 
restraints, this is the most important safeguard of what we call our 
liberties. 
Now what is the meaning and effect of this clause which my friend 

proposes to write into the Constitution? It is, to be sure, qualified 
by the context of the clause into which it is written, but the meaning 
and effect are left doubtful. It is, to my mind, a long step toward 
abolition of the constitutional restraints. Write that clause into the 
Constitution unchecked, and you would have put into the hands of 
the Legislature, a popular body, always under popular control and 
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more or less under the controlling influence of popular prejudice and 
popular clamor, the power to deal according to the impulses and ca- 
prices of the moment with the life, liberty and property of the citizen, 
—and that proposition would be, to my mind, so offensive that I 
would not take time to discuss it. [Applause.] 

Mr. Apams of Quincy: My learned friend has made certain remarks 
about its being an insult to discuss these matters, but I should like 
to ask him whether the Supreme Court has not repeatedly, and its 
ablest judges very emphatically, taken the position that it was a legis- 
lative and not a judicial function, exactly as has been defined in the 
amendment to this resolution; whether that resolution, for instance, 
was not practically or absolutely the ground taken in the decision in 
Munn 2. Illinois, and is not practically in the very words of Mr. Jus- 
tice Bradley in the case of St. Paul 2. Minnesota; and whether Mr. 
Justice Bradley was not, on the whole, the ablest and, on’ the whole, 
the most satisfactory judge whom we had on the Supreme Court in 
the last half of the last century? 

Mr. Pittspury: The question who is the greatest judge in the 
Supreme Court in the last half of the last century is not very im- 
portant, and does not seem to me to have any material bearing on 
the present question. There is no question but what Judge Bradley 
was a very able judge; but to say he was greater than Miller or others 
would be going a long way, and I am not sure that I am prepared to 
follow my friend so far as that. 

To answer my friend’s question so far as it bears upon the present 
situation, and so far as I understood it, itis a perfectly familiar doc- 
trine that it is for the legislative body, the Congress in the National 
government and the Legislatures in the States, to say how and when 
and how far the police power ought to be exercised for any purpose. 
The necessity or expediency of exercising the power is a legislative 

. question, which belongs to the Legislature; and nothing is left to the 
court but to say whether the Legislature has gone so far as to invade 
the restraints of the Constitution. That is a judicial question, and 
when the court finds that to be the case it is bound to say so, and the 
result is that the law becomes inoperative to that extent. But the 
court has not “repealed the statute’ or assumed or exercised any 
power to “repeal” statutes or to make law, and it is inaccurate and 
misleading to say so. 

Mr. Anprrson of Newton: May I humbly ask, as a layman in this 
matter, whether these words in the resolution, “so as the same be not 
repugnant or contrary to this Constitution,” will not limit the deter- 
mination of the scope of the police power given to the Legislature, 
and whether that limitation would not become a subject of judicial 
determination? 

Mr. Prttspury: Let me humbly answer, out of the depths of my 
ignorance, that I do not know whether or how far those words would be 
taken as limiting the very direct language which the gentleman pro- 
poses to introduce into that clause. I agree that my friend has ground 
for his question and that it is a reasonable question; and if I knew 
how the courts, — our own Supreme Judicial Court in the first place, 
and the Supreme Court of the United States finally, — would con- 
strue the conjunction of those two clauses, I might not have said what 
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I have said or I might have said something quite different. I do not 
know. I can see the possible danger and I am not sure that I see the 
safeguard. 

Mr. Brown of Brockton: I wish this question had come up in the 
beginning of the session. We are making great progress in this Con- 
vention, because the most learned people among us are commencing 
to plead their ignorance, and it is said that the beginning of wisdom 
is just when a man begins to think he knows nothing. 

I am glad that the gentleman from Wellesley (Mr. Pillsbury) has 
stated the question concisely. It is to transfer from the courts to the 
Legislature the determination of what is police power and what is its 
extent. Now, so far as labor might be heard on this question it would 
be divided, and for precisely the reason given by the gentleman from 
Wellesley — that it is the transferring of power, and that the power 
might be misused, because the Legislature would not be under popu- 
lar clamor, as the gentleman claims, but would be under the clamor 
of wealth. That is why they would divide. I suppose I violate no 
confidence in saying they are divided. But might it not be true that 
if the court is composed of only a few people, while the Legislature 
is composed of many, that the question is safer in the hands of the 
many than in the hands of the few? 
When we speak of politics let us understand that all action in the 

nature of government is politics. Politics is policy. Policy is a matter 
of keeping house together, — State or Nation. Government deals. 
with it. The Legislature, under the government, deals with keeping 
house in the State. And for us to say that the lawyers were influ- 
enced or the judges were influenced or that other people are influenced 
by politics is nothing more than to say at the present time the Legis- 
lature is influenced. Unquestionably it is. 

Let us recognize that we are under different conditioas than when 
this government was founded. I almost thought the old Federalist 
doctrine was being preached here, and to a certain extent it was, by 
my friend Adams, and I well can imagine how very much up in arms 
Elbridge Gerry would have been against some of the ideas. So far as 
I am concerned personally, in anything I ever have said in this Con- 
vention, or any opinions I may hold, I stand with Abraham Lincoln, 
who said he never had a political opinion which he did not take from 
Thomas Jefferson, and unquestionably you can go to Jefferson as the 
expounder of the principles under which people should be virtuous and 
happy, — for that is the condition he sought. 

Now, when the gentleman from Wellesley (Mr. Pillsbury) pro- 
nounced the dictum that he did I felt almost as if I was sentenced, 
not only to silence, but to imprisonment; because if it be as he says, 
why, of course it would be a dangerous power. But if it be as the 
gentleman from Newton (Mr. Anderson) says, who rose to ask a ques- 
tion of him, that the Constitution in its limitations is still superior, 
that if you granted to the Legislature the police power they could not 
take away from a man life and liberty any more than they can at the 
present time, why, then of course I reverse my opinion. 

The gentleman from Quincy (Mr. Adams) has spoken about coming 
conditions. Let us not lose sight of that important consideration. 
Let us recognize that at the time this government was founded the 
people knew nothing of monopolistic corporations, they knew nothing 
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of aggregations of labor, and the consequent control by one man over 
the fortunes and destinies of many other men, such as we have to-day. 
The nearest criticism or recognition of anything of this nature which 
you can find was what Jefferson said when he looked at the Constitu- 
tion and said he thought they had made a great mistake that they 
had not provided to restrict monopoly. Nearly all of the objection- 
able conditions that are prevalent may be traced directly to the op- 
portunities for monopoly which have come into our economic system. 
Some of the original States did recognize possibilities and made pro- 
vision against monopoly, declaring it to be dangerous and against the 
public policy. Now, the system having passed from the influence of 
competition to the control of monopoly, the natural laws of supply and 
demand are set one side; for it must be an axiom that whoever con- 
trols the supply may control its price. Therefore the employer of 
labor may control the price if he can control the supply. But if/labor 
controls the supply then labor controls the price. 

You are going to come up against this vital question of control un- 
less you wish to see the whole structure back to the day of the in- 
dividual employer, with only a few hands employed under him. The 
indications are that we shall continue on the theory that the largest 
efficiency is to be found in these aggregations of dollars on the one 
side, and the aggregations of men working under the aggregation of 
dollars, on the other side. This changes the relations of the individual 
to the State, as I see it. One of the most important pieces of news 

‘which could interest the Convention at the present moment is in the 
declaration found in this morning’s papers that the trades-unionists 
of London have the question of getting together before or immediately 
after the war closes, representatives of the trades-unionists of the 
world to determine what is going to be their attitude on the great 
question of the relations of business and the employers of labor. 

I again ask: Are we to leave this question to be legislated upon 
wholly by a part of the people on the outside, — two parts of the 
people? Because on the one side we have labor legislating by the 
unions, and we have property legislating on the other side by the rep- 
resentatives of organized capital. The two bodies are in conflict, and 
naturally will continue in conflict more or less direct or severe. The 
system) of distribution inevitably transfers a portion of the products 
of labor to the distributors. JI want to make clear, if I have not 
made clear, to this Convention, that I am not making and have no 
war upon capital; I have no criticism against any person who, has 
wealth; but I object to using wealth to corrupt the electorate. I 
hold in abhorrence the. preaching of classes. Whoever has got any 
wealth, let him keep it. I urge no inequitable redistribution. That 
is an injustice, and you never can commit an injustice in the State 
unless it reacts. But the whole theory of labor as organized, and of 
myself as an expounder of it, is this: That there is an annual wealth 
production; we are keeping house all together, and annually our pro- 
duction amounts to a certain sum. Out of that total sum must be 
taken overhead charges, — first, in the way of interest on bonds, 
dividends on stock and fixed charges of that nature; secondly, a sum 
sufficient to feed, clothe and house the producers. Then what is left is 
a surplus that is added as new wealth to the wealth already in existence. 
My contention is that in this annual production and distribution the laws 
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of distribution are so inequitable that wealth accumulates in a few hands, 
whereas, under a distribution that was naturally or morally honest, 
each man would have according to his needs, for there are some 
people who want very little in this world to be happy and having 
that little have no concern in what others have. Under such distri- 
bution each would have what naturally and honestly belongs to him; 
then there would be none of this clamor of want, there would be none 
of this crying out against wealth. The clamor, — using the word 
used by the gentleman from Wellesley, as I understand it, — the 
clamor is well founded; it is against the misuse of wealth after it has 
been obtained. It is the attempt, too often successful, to have wealth 
exert an undue pressure against honest merit. There is a growing 
belief that merit does not have the recognition it deserves because of 
the power of wealth. If that be true, then surely we are on the shift- 
ing sands. Now to give power to the Legislature, to determine the 
conditions of labor and the distribution of the products of labor, is it 
wise? I say again there is a difference of opinion in the trades-union 
movement. We find some who would rather fight it out on the out- 
side. I ground myself in my faith in eternal justice; that if a proposi- 
tion is deliberated upon in the Legislature, out of the minds of the 
many will come an honest solution of the problem. The Constitu- 
tion declares that the whole government is built on the theory that 
every man has a right to the proceeds of his toil. It means that he 
should receive out.of his toil a proper enjoyment of life and a surplus, 
that he may acquire property to which the declaration refers. 

The contention is that your system of distribution is so arranged 
that an undue portion of labor’s wealth is taken from labor without 
equivalent, and flows to the property side of the few, where wealth 
already is aggregated. Is it true or is it false? I state it as a proposi- 
tion. Legislation should be for the greatest good of the greatest num- 
ber. Now, if we are a representative government these differences 
should find expression and adjudication in laws made by the repre- 
sentatives of the people chosen for that purpose. Why, I grant my 
friend from Quincy (Mr. Adams) what he says about Marshall. But 
Marshall would not have been the man he was if he had not the in- 
dividuality which is criticized. Our government has been built up by 
these strong individualities. They have Americanized our people. We 
are proud of such men. I am, even if they do not belong to my polit- 
ical party. 

I am not in accord with those who fear that labor had better rest 
its case with its organization; that it is organized strong enough to 
control the Legislature now and to control elections. So far as the 
organization is acting for the uplift of humanity, for the common good, 
for the good of all, I am glad that they are in existence; but I am 
not afraid to say that in a well governed republic there should be no 
necessity for an organization of labor for such a purpose and there 
would be none if it was not forced into existence by the encroach- 
ments on the rights of labor. Aggregations of capital forced the ag- 
gregation of labor. Thus labor is justified. 

Mr. AnpERsSoN of Newton: I should like to ask the gentleman from 
Brockton the same question that I asked the gentleman from Welles- 
ley (Mr. Pillsbury). I want to know how he construes that clause. 

Mr. Brown: Even in the absence of those words there I should 
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hold that the police power, being an incident to government, would 
be controlled by the larger structure, which itself created the police 
power. That is the way that I would reason it. 

Mr. AnpErson: Would the gentleman say that that was subject to 
geste construction? 

Brown: If I understand the gentleman, — would I say that 
4 ein of the Legislature in taking away a man’s liberty would be 
subject to the limitations in the Constitution? Yes; sure. In all the 
natural rights, in all the fundamental principles, which in the Consti- 
tution are defined clearly, they dominate; and every power, to my 
mind, which has been exercised in violation of that principle finds 
its justification as incidental to the exercise of executive power. That 
is the centralization which the gentleman from Quincy (Mr. Adams) 
talks about. 
We are discussing an important question, as the gentleman from 

Wellesley (Mr. Pillsbury) says, and it does go to the very root. He 
speaks about the courts. Why, delegate Sherman Whipple, if I re- 
member correctly his lecture in Virginia, is an authority that the 
courts have done that which the gentleman from Wellesley says they 
have not. 
We have certain principles laid down in the Bible, and then we have 

certain commentators, certain interpreters. But does any one say be- 
cause a commentator or an interpreter says a certain thing that “Thus 
saith the Bible”? The Constitution says certain things. The people 
in the Legislature think that the Constitution warrants them in pass- 
ing a certain law. Up to that time it is the honest expression of the 
representatives of the people, who knowingly would not violate their 
oath to support the Constitution. So they pass a law. Then a few 
men, — the judges, — say it is unconstitutional. This popular clamor 
against it that the gentleman from Wellesley talks about is an incident 
to any democratic government, — the right of the majority to rule. 

Mr. Anprerson: I wish to ask the gentleman from Brockton if the 
exercise of the police power by the Legislature, according to his reply 
to my first question, is subject to judicial construction, what good 
does this proposition do, from his point of view? 

Mr. Brown: I would answer the gentleman’s question by saying 
that it limits the power of the courts to go so far as they now go in 
determining that certain legislative details are a violation of the Con- 
stitution. But it does not take away entirely from the court the 
power to determine that some very plain controlling principle had 
been violated, and possibly violated by an oversight. That is my 
differentiation that I would make.. 
‘Mr. Wasupurn of Middleborough: I feel a good deal of trepida- 

tion in permitting any poor, dull words of mine to be measured with 
the utterances of the distinguished gentlemen to whom we have lis- 
tened this morning, but there are one or two assertions made by the 

_ gentleman from Quincy (Mr. Adams) which I, for one, cannot allow 
to pass unchallenged. 

It has been asserted repeatedly on the floor of this Convention that 
‘the judicial power, as we construe it, is peculiar to American institu- 
tions, and that its exercise is an act of judicial usurpation, — sheer 
usurpation. The forefathers in establishing judicial competency did 
nothing revolutionary or unprecedented. The idea did not originate 
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with John Marshall, as we have been told here this morning. Judicial 
review was the natural outgrowth of beliefs that were common prop- 
erty at the time the different Constitutions were being framed. 

It is quite true that in most modern States parliaments are supreme, 
but the reason for this is simple enough when you come to trace it 
historically. It was not always so. The time was when the courts 
were appealed to in order to protect the kingly prerogative against 
the encroachment of the Parliament, but as parliaments grew stronger 
the judicial power began to wane. It is true that after the Revolu- 
tion in England in 1688, and after Louis went to the guillotine, no 
court in England or France would undertake to construe ordinary 
legislation. But even in England, as I understand it, the courts would 
intervene to-day to declare an act void which was impossible of per- 
formance or which was inconsistent with natural justice. I suppose 
an act depriving an Englishman of his right to trial by jury would be 
a case of that sort. Very broadly speaking, as I understand the fact, 
in civil law countries the courts may be said to be comparatively weak, 
whereas in common law countries they are-comparatively strong. But 
it is a mistake to say that our fathers were not acquainted, with the 
theory of legislative sovereignty. They were. That is just the thing 
they wanted to curb. ‘ 

There is no case which shows this better, in my judgment, than the 
case of Bayard v. Singleton, — and it.may be worth while to take just 
a moment to review it, — which arose in North Carolina shortly be- 
fore the Federal Convention met in Philadelphia. This case, which 
may be found in Martin’s Reports, was an actiqn of ejectment. to 
recover a lot of ground with a house and a wharf. The defendant 
held under a deed given by the State commissioner of confiscated 
estates. The plaintiffs claimed under the deed of one Cornell, the 
father of Mrs. Bayard, who lived and died an English subject. The 
contention was that Mrs. Bayard was deprived of her property with- 
out due process of law, and this contention was upheld by the North 
Carolina court. The leading counsel in the case was Iredell, who was 
afterwards Supreme Court Justice in Washington, and he wrote some 
very interesting letters about that time. I want to take a moment to 
read one or two extracts, because they throw a flood of light upon 
this question. Iredell wrote a letter, printed at Newbern on August 
17, 1786, in which he said: : 

We had not only been sickened and disgusted for years with the high and almost 
impious language of Great Britain, of the omnipotent power of the British Parliament, 
but had severely smarted under its effects. . . . Theories were nothing to us, opposed 
to our own severeexperience. We were not ignorant of the theory of the necessity of 
the Legislature being absolute in all cases, because it was the great ground of the 
British pretensions. But this was a mere speculative principle, which men at ease 
and leisure thought proper to assume. When we were at liberty to form a govern- 
ment as we thought best, without regard to that or any theoretical principle we did 
not approve of, we decisively gave our sentiments against it, being willing to run 
all the risks of a government to be conducted on the principles then laid as the basis 

‘of it. . . . No people had ever before deliberately met for so great a purpose. Other 
governments have been established by chance, caprice, or mere brutal force. Ours, 
thank God, spring from the deliberate voice of the people. We provided, or meant 
to provide, — God grant our purpose may not be defeated, — for the security of 
every individual, as well as a fluctuating majority of the people. We know the value 
of liberty too well to suffer it to depend on the capricious voice of popular favor, 
easily led astray by designing men, and courted for insidious purposes. 
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And again, on August 26, 1787, he wrote Richard Dobbs Spaight, a 
delegate to the Philadelphia Convention: 

In a republican government, as I conceive, individual liberty is a matter of the 
utmost moment, as, if there be no check upon the public passions, it is in the greatest 
danger. The majority, having the rule in their own hands, may take care of them- 
selves; but in what condition are the minority, if the power of the other is without 
limit? These considerations, I suppose, or similar ones, occasioned such express 
alee i for the personal liberty of each citizen, which the citizens, when they 
ormed the Constitution, chose to reserve as an unalienated right, and not to leave 
at the mercy of any assembly whatever. 

This case does not stand alone. Others could be cited. Just one 
further reference. The Continental Congress passed a resolution, after 
the treaty of peace with England, in which it implored the different 
States to enact a resolution declaring all statutes inconsistent with 
the treaty to be void and of no effect, and in an address Congress 
said: 

By repealing in general terms all acts and clauses repugnant to the treaty, the 
business will be turned over to its proper department, viz., the judicial; and the 
courts of law will find no difficulty in deciding whether any particular act or clause 
is or is not contrary to the treaty. 

So I say it is absurd to argue that the idea of judicial competency 
was not thoroughly well understood at the time the Federal Constitu- 
tion was being framed, and at the time the different State Constitu- 
tions also were being framed. 

The gentleman from Quincy (Mr. Adams) said some few days ago 
that if “we are to be hampered by written restrictions made 150 years 
ago, then we must consent that we are ready to be wiped out.” I 
deny that we are so hampered. We never have been. The fact that 
we have adopted as many amendments as we have since 1820 shows 
that our constitutional system is flexible. This Convention itself is 
a refutation of any such theory. If I understand the gentleman him- 
self, he does not deny that a judicial tribunal is the best tribunal that 
can be devised by the wit of man to construe a written instrument 
if we are to have a written instrument, He said this morning that 
we have got to have a democracy. Very well. What kind of a democ- 
‘racy? A constitutional democracy, which means a written Constitu- 
tion? If so, where lies the power which is to construe it? 

In his book on “ The Theory of Social Revolutions ” the distinguished 
gentleman from Quincy (and I may refer to him as Brooks Adams, 
the author) says: (I quote from page 78.) 

In theory it may be true, as Hamilton contended, that given the fact that a written 
Constitution is inevitable, a bench of judges is the best tribunal to interpret its mean- 
ing, since the duty of the judge has ever been, and is now, to interpret the meaning of 
written instruments. 

He says on another page that: 

A Legislature is nearly the antithesis of a court. It is designed to reflect the pas- 
sions of the voters. 

There you have the two opposing theories very fairly stated. Of 
course a Legislature is governed by expediency. On the other hand, 
as a constitutional writer of some note has said recently, a court is 
governed by logic, it is governed by precedent, by the sensible mean- 
ing of words and the perception of their moral consequences, If we 
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are to have a written Constitution, the superiority of a system of 
judicial review cannot be disputed. Those who would deny to the 
courts the power of review must in effect be contending for a system 
under which constitutional guarantees will be honored or dishonored 
according to the whim of the voting majority of the moment. 

Mr. Hart of Cambridge: A member of this Convention (Mr. Ben- 
nett) yesterday paid his compliments to persons who “let themselves 
loose.’ We all delight in that member. Our sessions would be arid 
indeed without Old Personal Privilege. But I believe in men who let 
themselves loose, men who have some personal feeling about what 
goes on in this Convention, and the questions before it. 

I desire to say three things with regard to the immediate topic 
brought up by the motion of the gentleman from Quincy (Mr. Adams), 
which raises a question of the power of the judiciary as compared 
with that of the Legislature. Did time allow I should be happy to 
cross swords with the gentleman who has just spoken so eloquently 
with regard to the origin of this principle. There is this to be said, 
however: Undoubtedly the Federal Convention understood the prin- 
ciple of judicial review, because they intended it should be applied 
by the Federal courts to State legislation; but the Supreme Court of 
the United States never found out until 1857 that it had the power to 
set aside acts of Congress. I leave out of account the decision in the 
Marbury case of 1803 and the Fereira decision of 1853, for reasons 
which I have not here the time to state. If ever there was a political 
decision it was the Marbury decision, which by pretense set aside an 
act of Congress, but actually was intended to set aside action of the 
President of the United States, and as a rebuke to both the other 
departments, which had become Democratic, while the Supreme Court 
remained Federalist. 

The main thing for which I wished to speak is simply to ask the 
question: By what: right does a court in any of our States or in the 
Union assume to set aside the acts of coérdinate departments? Of 
course the power of the courts is precisely the same with regard to 
acts of the executive which they may be called upon to traverse. 
Our courts are constantly overruling the decisions of executive author- 
ities less than the Governor, and by mandamus compelling them to 
perform acts which they have failed to perform. Now, I ask again, 
what is the.bottom principle of politics or government upon which the 
courts have the right to veto the legislative and the executive, while 
neither of those departments has any constitutional right to pass upon 
the judiciary? Where do you look for it? In the Constitution of 
Massachusetts there is no clause to that effect. In the Constitution 
of the United States there is no clause to that effect, except certain 
provisions which certainly intended that State legislation should be 
reviewed by Federal courts. No, the whole power is based upon 
custom and usage, accepted by the people of the United States, 
True, that is a mighty basis. 

Mr. Wititam S. Kryney of Boston: Along the line that the gentle- 
man is arguing, will he kindly answer these two questions? 

First, as to whether or not in the Federal Constitution there are 
not at least two clauses, — that the judicial power shall be vested in 
the Supreme Judicial Court, and that the judicial power shall extend 
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to questions arising under the Constitution and laws of the United 
States; and 

Second, whether or not those two clauses taken together do not 
vest in the Supreme Judicial Court the power to make these decisions 
as to the constitutionality of statutes? 

Mr. Harr: There is no time to answer those questions adequately; 
and in order to relieve the pressure I will withdraw that statement 
with regard to this Commonwealth, though I do not admit that there 
is an express constitutional right given to the court in this State. In 
almost all the Commonwealths of the United States in their Consti- 
tutions there is no express constitutional right. The one point that 
I want to make is simply this, then: We have this power by custom, 
by usage. In this Commonwealth it is very deeply seated, and there- 
fore | am not in favor of disturbing it. The constituency in Massa- 
chusetts are accustomed to the system. They have confidence in their 
courts. The only thing which this Convention seems at all inclined 
to modify with regard to the judiciary is the life tenure of the judges. 
Therefore I am not speaking with the view to bring about in the minds 
of my fellow-members a temper which would lead to a discontinuance 
of this procedure in Massachusetts. What I want to bring out clearly 
is exactly in the line of what has been said by the gentleman from 
Quincy (Mr. Adams) and the gentleman from Wellesley (Mr. Pills- 
bury), in their two eloquent speeches pendents of each other, — 
namely, the fact that we are confronted here by a usage and that a 
future usage may spring up which will undo it. It took a very long 
time for the people of Massachusetts to recognize fully the power of 
judicial review in their State. It took a much longer time for the 
Federal Supreme Court to arrive at that conclusion. The first clear 
case of significant legislation then in force which was set aside by that 

‘Court was the Legal Tender case of 1870, and the very next year the 
Supreme Court reversed itself upon that decision. The truth is that 
we are addicted to a system of self-confined government. 

Mr. Writuiam 8S. Kinnny: The debate on this subject has been very 
exhaustive and has covered the entire question. There are just two 
issues presented by this amendment, and those issues are of far- 
reaching effect. They involve, as has been stated, the transfer of the 
power to define the police powers of the Legislature from the Supreme 
Judicial Court to the Legislature itself. If we write into the Constitu- 
tion that language, as has been stated by the gentleman from Welles- 
ley (Mr, Pillsbury), we practically are nullifying the powers of the 
court; and as has been stated by the gentleman from Middleborough 
(Mr. Washburn), we start out on a course of action that ultimately 
will destroy the value of ‘written Constitutions in this country. With 
those two great issues before us, issues which have: been debated 
in the Federal Congress since the formation of the country, issues 
which played a prominent part in plunging the great Republic into 
the civil war, I do not believe that in this critical hour of affairs this 
Convention is going to recommend to the voters of Massachusetts an 
amendment with those far-reaching and perilous effects. 

Mr. Guazier of Hudson: Before voting on this resolution I wish to 
have my mind cleared a little, and I trust that some of the lawyers 
in the Convention will give me the information, so that we may take 
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a vote understandingly. I find in this resolution as offered by the 
gentleman in the fourth division (Mr. George) that any enactment of 
the Legislature shall take effect at once. I recall that we already have 
voted also on a.resolution which has become a proposed amendment 
to the Constitution, that any enactment of the Legislature shall not 
become effective for at least 90 days, and my question is: In voting 
for this am IJ conflicting with that proposed constitutional amendment 
which we already have voted upon? In other words, at the top of 
page 7 we find “shall not be repugnant or contrary to the Constitu- 
tion”’, which is in our Constitution as at the present time, but by 
this vote, as I understand, we simply are reiterating that Constitu- 
tion, and, this being a later vote, I want to know what the effect will 
be with the ruling of the Supreme Judicial Court or any other 
authority. 

The amendment moved by Mr. Adams of Quincy was rejected. 

The resolution (No. 82) was rejected, as had been recommended by the com- 
mittee on The General Court. 

Rights of the People. 

Mr. E. Gerry Brown of Brockton presented the following resolution (No. 147): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 
The enumeration herein of certain rights shall not impair nor deny others retained 

by the people. 

The committee on Bill of Rights reported that the resolution ought Not to 
be adopted; and it was considered by the Committee of the Whole Tuesday, 
August 7, 1917, and was rejected by the Convention the next day. 

THE DEBATE. 

Mr. Brown of Brockton: I should like to give an opportunity to the 
member in charge of this measure, or any other member of the committee 
on Bill of Rights, so that it may appear in the record, to say what was 
the reason for rejecting this; what would be the effect of it if it were 
there, or, in other words, what is the effect if it is not there. 

I desire to say, sir, that I consider this matter somewhat important. 
It is my resolution; I know that there have been times when, if those 
words were in the Constitution, legal questions might not have been 
decided as they were decided. I know also until a provision of that na- 
ture was adopted by various States that they would not accept the 
Constitution of the United States. I know that at the time when we 
in Massachusetts were considering the very question of whether or not 
to adopt the Constitution of the United States, that was one of the 
provisions which was enumerated by the President of the Convention, 
Governor Bowdoin, as being the safeguard that the States had against 
the usurpation by the Congress of the United States. Furthermore, 
that Adams, whose support was very much needed, said that this safe- 
guard was the one thing that enabled him to support it, and even at 
that the vote was very close under which that was passed. It provides 
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practically that the power that is not delegated by the people remains 
in the hands of the people and that any rights that may be enumerated 
do not impair other rights which they have not delegated. Therefore 
I wanted to have the committee state as to why it was rejected. But 
if the committee proposes to dispose of it, trusting to the fact that the 
majority of the Convention will stand with them, it seems to be safe 
in assuming such a position. 
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XIV. 

ELECTION AND TENURE OF JUDICIAL OFFICERS. 

Election of Judges. 

Mr. James E. Maguire of Boston presented the following resolution (No. 197): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 1 

ARTICLE OF AMENDMENT. 

The judges of the Supreme Court, the Superior Court, and the Land Court shall 
be elected by the people of the Commonwealth; the judges of probate and insolvency 
and of police, district, municipal and juvenile courts by the people of their several 
judicial districts at the annual State elections in the year one thousand nine hundred 
and eighteen for a term of six years. 

If a vacancy occurs in the office of judge of any of the said courts the Governor shall 
appoint, by and with the consent of the Council, a person to fill such vacancy until 
the election and qualification of a judge to hold said office, which election shall take 
place at the next succeeding general election and the person so elected shall hold 
office for a full term of six years. 

No person shall be eligible for the office of judge of the Supreme Court unless he 
shall be learned in the law, at least thirty-five years of age and a member of the bar 
for at least ten years. 

No person shall be eligible for the office of judge of the Superior Court and of the 
Land Court unless he shall be learned in the law, at least thirty years of age and a 
member of the bar for at least five years. 

No person shall be eligible for the office of judge of probate and insolvency, police, 
district and municipal and juvenile courts unless he shall have been a member of the 
bar for five years next preceding his election. 

The names of all candidates for the office of judge of the several courts aforesaid 
shall be placed on the regular ballot in alphabetical order without partisan or other 
designation except the title of the office. 

The committee on the Judiciary reported that the resolution ought Nor to be 
adopted, Mr. Maguire dissenting. It was first considéred by the Committee of 
the Whole Thursday, August 2, 1917, and that committee reported to the Con- 
vention recommending that the resolution ought Not to be adopted. Subse- 
quently, it was recommitted to the Committee of the Whole. 

The resolution was rejected Friday, June 14, 1918, by a vote of 125 to 2. 

THE DEBATE. 

Mr. Macuire of Boston: This resolution, No. 197, provides for the 
election of judges by the people by a non-partisan method. The 
purpose of the resolution is to take the judiciary out of politics; 
to place it beyond party control or consideration; to make it really 
an independent branch of the government; incidentally, but of vital 
importance, to restore to the legal profession its former well deserved 
prestige, for in the operation of the amendment the selection of the 
judiciary, in my opinion, will rest with an active, vigilant, honest bar 
upon whom the people may confidently rely for assistance in making 
their choice of judges. A judge who receives his commission from the 
people has higher credentials than one who receives his appointment 
from executive authority. Certainly in a free Commonwealth this is 
not open to argument. 

Under the present system of appointing judges, when a vacancy oc- 
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curs, and the administration happens to be Republican, the Demo- 
cratic members of the bar remain still, remain silent, are not in any 
sense candidates for the vacancy. The candidates are from among the 
Republican members of the bar. The first effort of the candidates is 
to secure the support of the party leaders. If they have been particu- 
larly prominent in the party, if they have campaigned, if they have 
stumped, if they have been active in party councils, their chances of 
securing the appointment are increased in proportion to their services. 
After the candidates secure political support they then turn to the bar 
to get the endorsement of its members. This is hardly more than a 
courtesy, a bit of politeness, so to speak. It is simply an action taken 
to cloud or obscure the vision of the public with reference to the ap- 
pointment. As a matter of fact, as a matter of common knowledge, 
in nine cases out of ten the appointment is political. 

The same observations are true of the Democratic party when it is 
in power. There is no difference between the partiés in the methods of 
making judicial appointments. In one case a Republican is appointed; 
in the other a Democrat invariably is selected for the vacancy. About 
five years ago the Democratic party emerged from a long “Egyptian 
night.”’ It then elected Governor Foss, and he was succeeded by Gov- 
ernor Walsh: The party had five years of opportunity to make judi- 
cial appointments. When making appointments, invariably, — and I 
speak as a Democrat, —the main consideration was political. The 
first question was: ‘“‘ What has he done for the party?”’ The Repub- 
lican members of the bar remained quiet. They were not active candi- 
dates for the vacancies. They knew it would be useless, that the 
Democrats would follow the example of their party and appoint parti- 
sans to the positions. It is only fair to say that when the number of 
appointments became so many that it looked a little strong, a little 
selfish to give them all to the Democratic members of the bar, a few 
of them were given to Republicans. 

Now, I submit that the appointment of judges under party govern- 
ment is generally political. It can hardly be otherwise. Also, the sys- 
tem tends to minimize, if, indeed, it does not humiliate, the legal pro- 
fession by practically forcing its members to curry the favor of political 
leaders and party organizations, if they would have their very neces- 
sary influence for a judicial appointment. Of the legal profession I 
need only say that Bryce regards it as the one educated class in the 
country, and that it has done much for the Republic from the begin- 
ning. There is no reason why its members should not take a vital, 
active, commanding interest in the selection of the judiciary. Under 
the present appointing system they do not, — they cannot. The party 
in power appoints the members of that party, — for services rendered. 
I say that regardless of whether it is the Democratic party or the Re- 
publican party. The minority party for the time being has little or no 
consideration in the matter of making the appointments. They are 
just as political as they can be, — just as political as the selection of a 
member of the Public Service Commission, or the Gas and Electric 
Light Commission, or any of the commissions that are under appoint- 
ment by the Governor. 

The article of amendment which I have presented is a non-partisan 
proposition. It provides that the candidates shall have certain quali- 
fications and that their names shall be placed upon the regular ballot 
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in alphabetical order without partisan or other designation except the 
title of the office. It takes the judiciary entirely out of the game of 
politics and puts it before the bar and the people where it belongs. I 
contend that if the bar will be active and vigilant in the selection of 
the members of the judiciary, that if in any campaign it endorses A 
for judge because of his superior qualifications over B, the people will 
elect A. It is preposterous to think that if the bar supports a candi- 
date in a given campaign, for a given judicial office, the people will not 
second them and approve their choice. The arrangement is almost 
ideal. A profession jealous of the standing and reputation of its judi- 
ciary deliberates on the qualifications of the candidates and submits 
its opinion to the people who act finally upon them. The tenure of 
office is for a term of years and mistakes, if any are made, can be cor- 
rected in a relatively short time. Contrast that with the present ap- 
pointing system. There is nothing more humiliating, in my opinion, 
than to see a member of the bar trailing into a political headquarters, 
— Democratic or Republican makes no difference, — nothing more hu- 
miliating than holding the coat ar the hat of a political leader, so that 
some time he may be able to get his support for a judicial appoint- 
ment. And that is what happens under the appointing system. Think 
of a man who can bring himself to do such things being made a judge 
for life! In the Legislature, if a member of the House or the Senate is 
very active in railroading matters or helping the Governor to get a 
particular piece of legislation through, and a vacancy in the judiciary 
occurs, there is a strong probability that he will be appointed. Such 
cases have occurred. Surely there ought not to be any hesitancy in 
preferring the non-partisan method of selecting judges to the present 
political arrangement. And now is an opportune time for the change 
if the Republican party, for instance, is about to start on a long period 
of control of the State. It is unfair to eliminate the minority from con- 
sideration in the matter of judicial appointments and yet, by the cus- 
tom of politics, that is just what will continue to happen unless the 
change is made. 

The first objection that we meet_when we propose an elective judi- 
ciary in Massachusetts is the fact that John Adams, in the framing of 
the original Constitution, in the Bill of Rights, — in the good old Bill 
of Rights, — Section 29, says: 

It is the right of every citizen to be tried by judges as free, impartial and inde- 
pendent as the lot of humanity will admit. It is therefore, not only the best policy, 
but for the security of the rights of the people, and of every citizen, that the judges 
of the Supreme Judicial Court should hold their offices as long as they behave them- 
selves well; and that they should have honorable salaries ascertained and established 
by standing laws. 

That is very well written, and in a very lofty tone. But twenty 
years later, when John Adams was President of the United States and 
about to retire, there were sixteen judges to appoint on the Circuit 
bench of the United States court. What did John do? I am reading 
from Bryce’s “American Commonwealth.” Mr. Bryce’s advantage in 
treating all our governmental matters is that he views them objec- 
tively. Mr. Bryce says: 

Congress having in 1801, pursuant to a power contained in the Constii 
established sixteen Circuit courts, President Adams, immediately before he quitt 
office, appointed members of his own party to the justiceships thus created. 
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Who succeeded John Adams? He was succeeded by Thomas Jeffer- 
son, the man who wrote the Declaration of Independence, probably 
the greatest man among all the early leaders, certainly the man who 
did more to make this a democratic government, a democratic repub- 
lic, than any of the others. When Adams acted that way had he in 
mind his earlier philosophy of 1780 as written in the Bill of Rights, 
and had he changed his mind? If not, what was his point of view? In 
the light of his conduct as President of these United States, appointing 
political followers or political workers, or what not, as judges of the 
Circuit Court, we are justified in rejecting his advice in the Bill of 
Rights because when clothed with high executive functions he dis- 
credited his own sentiments. It is perfectly fair to say that when he 
wrote the Bill of Rights he thought Massachusetts was going to be a 
Federalist State, and that members of his own party, and only mem- 
bers of his own party, were going to be selected for the judicial offices. 
It is also fair to say that he had no intention of keeping the judiciary 
out of politics. And as a plain matter of fact he put the judiciary 
very much in politics. He did not make it independent of the other 
branches of the government; he made it subordinate to the executive 
department for he placed the appointment of judges under its control. 

Having touched on the Federal judiciary,—and the Federal judi- 
ciary invariably is cited as a fine example of the appointive system, — 
I shall call attention to what Bryce says of the Legal Tender cases, 
when the court was packed by no less a man than President Grant: 

In 1866, when Congress was in fierce antagonism to President Johnson, and de- 
sired to prevent him from appointing any judges, it reduced the number, which was 
then ten, by a statute providing that no vacancy should be filled up until the number 
was reduced to seven. In 1869, when Johnson had been succeeded by Grant, the 
number was raised to nine, and presently the altered court allowed the question of 
the validity of the Legal Tender act, just before determined, to be reopened. This 
method is plainly susceptible of further and possibly dangerous application. Suppose 
a Congress and President bent on doing something which the Supreme Court deems 
contrary to the Constitution. They pass a statute. A case arises under it. The 
court on the hearing of the case unanimously declares the statute to be null, as being 
beyond the powers of Congress. Congress forthwith passes and the President signs 
another statute more than doubling the number of the justices. The President 
appoints to the new justiceships men who are pledged to hold the former statute 
constitutional. The Senate confirms his appointments. Another case raising the 
validity of the disputed statute is brought up to the court. The new justices outvote 
the old|ones; the statute is held valid;. the security provided for the protection of 
the Constitution is gone like a morning mist. 

That the appointed Federal judiciary is not entitled to any halo is 
further shown in the T2lden vs. Hayes contest when a number of them 
were appointed on the electoral commission. They voted on who 
should be President according to their political bias rather than in a 
judicial manner. Since then we have been mortified to see the income 
tax declared unconstitutional by one of the Justices changing his vote 
from yes to no. 

Another argument, or shall I say obstacle, we have to meet when 
we propose an elective judiciary is what Rufus Choate had to say in 
the Convention of 1853 in favor of the appointive method. Inasmuch 
as Mr. Choate will be quoted here, and what he had to say urged as a 
reason for the continuance of the appointive system I think it well to 
read what some of his colleagues had to say in favor of the election of 
judges by the people. Their position seems sounder than his. They 
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have more faith in the people. They answer him sufficiently. I read 
from them: 

’ Mr. Wood of Middleborough: 

Now, if it is proper for the people to keep the power in their own hands, then the 
only way in which that can be done is to provide for the election of these officers by 
the people, as we provide for the election of all other officers. If it is not proper 
that the people should retain this power, it must be on account of one of two reasons 
— either, first, that the people at some time may not be desirous of electing proper 
officers; or else, secondly, because they have not sufficient intelligence to make a 
proper selection. 

In regard to the first of these reasons which may be adduced, namely, that the 
people may at some time become so corrupt, or take so little interest in the matter, 
that they will not care whether proper persons shall be elected or not, no one, I 
presume, will undertake to sustain such a position fora moment. They are interested 
in this matter above all others. They are the only parties who are interested, for 
any one of us may be under the necessity of falling back upon the judiciary for the 
protection of our interests and our liberty. The whole people, then, are interested; 
and it cannot be otherwise than that they must always be anxious to keep the bench 
filled with honest and upright and learned and independent judges. 

Mr. Hooper of Fall River: 

It is admitted, — because it has been demonstrated in other States, —that the 
people of other States are fully competent to perform this duty, and surely no one 
will place the people of Massachusetts in an inferior position to the people of any 
State in the Union, in regard to intelligence and capability of self-government. 
Why, then, should they be denied the exercise of this right? 

Mr. Holder of Lynn: 

It has been said that the election of the judges by the people would destroy their 
independence, and make them subservient to political parties. I beg leave to differ 
from gentlemen who take that view of the subject. I believe it will clothe them 
with a true and god-like independence, based upon the popular will of the people. 
That, sir, is always true and unerring, and should always be regarded by all men who 
are in authority. I would ask gentlemen of this Convention if they wish to give the 
judge a salary and continue to guarantee it to any class of individuals who shall 
not be chosen by the people, and who are not popular with the people? 

Mr. French of Beverly: 

I do not see why a judge appointed by the Governor would not be as liable to be 
led astray by political prepossessions as a judge elected by the people. I am for 
retaining in the hands of the people all the power that belongs to them. Power, it is 
said, is always stealing from the many to the few; and that power which belongs to 
the people, I want them to hold. 

Mr. Keyes of Dedham: 

They tell us that the people cannot be trusted with the powers necessary for their 
own safety and their own salvation, and we shall virtually acknowledge it if we refuse 
to adopt the amendment. I believe, if there are any officers whose election can be 
safely intrusted to the people, they are the judges. I regard it to be so on the ground 
that the office of judge is one in which all the people are interested, and the integrity 
and respectability of those who are to occupy that office is near and dear to the 
hearts of all the people. Because the people are liable, in some degree, to feel their 
power and to be affected by their decisions, they will exercise a criticism and judg- 
ment in their selection that are not exercised in regard to any other class of public 
men. 

Mr. Butler of Lowell: - 

The whole argument which was put by my friend from Manchester (Mr. Dana) 
appeared to me to proceed upon an entirely wrong basis, — upon a distrust of the 
people. And that was the case with the ingenious argument of the gentleman from 
Cambridge (Mr. Greenleaf) who, with the tact of an old lawyer, and the artistic 
finish of the profession, says: ‘‘Why, why do you wish to make the judges elective? 
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The people elect them now. They elect the Governor and the Governor elects the 
judges, and what more would you do?” 

I say I think both the gentlemen have proceeded upon a wrong assumption. One 
fairly puts the argument that he distrusts the people, that he distrusts popular in- 
fluence, an argument which proceeds upon the ground that every bad influence 
comes from the people, and every good influence from conservatism; it seems to put 
the argument upon the ground that the judges are only to be influenced by corporate 
wealth and power. If they can be rendered independent of the people, they say, it 
y well enough; but if you bring them within the influence of the people, they will 

é wrong. 

The citations I have read answer, I think, Rufus Choate. They are 
from men, as we look back, who seemed earnest and red-blooded, men 
who had confidence in the people. Notwithstanding all the glittering 
and appealing generalities of Mr. Choate in his remarks, I submit that 
the confidence of these men, these old leaders, in the people, the feeling 
that the people can be trusted, is a much better argument, a much 
safer position and more to their glory than the sentiments and the 
attitude taken by Dana and Greenleaf and Choate and some of the 
others. 
When this matter was discussed before the committee on Judiciary 

a number of the members of the Convention appeared in favor of the 
- different resolutions. Conspicuous among those who opposed an elec- 
tive judiciary was an attorney who very frankly and very bravely said 
that he represented the Boston Elevated Railway Company, and who 
also said that he spoke for himself. I asked him why his corporation, 
above all the corporations in the Commonwealth, felt it necessary to 
appear before the Judiciary Committee in opposition to these measures. 
He answered that his corporation at one time was a party to about 
sixty per cent of the cases in Suffolk County; the figure later fell down 
to fifty and now he thinks it is forty per cent. That appeared to him 
sufficient reason why he should come before the committee in opposi- 
tion to the elective system over the appointive method. 
My next question was: “Does your corporation under the present 

system take any active interest in the selection of judges?” He said 
that as a corporation there was no active interest in the selection of 
judges. J asked: “Do you as individuals take any active part in the 
selection of judges?” He hesitated, but finally admitted that he had 
signed a petition of endorsement of candidates for judicial appoint- 
ments, but he did not like the practice. Now, I know of my own 
knowledge that at least one other member of his legal firm has en- 
dorsed candidates for judgeships, and I know that in the case of a dis- 
trict judge the man who had his endorsement was successful. I do not 
say that he is a poor judge, or that he is an indifferent judge, or that 
he is unfaithful; I simply assert the influence that secured his ap- 
pointment. 

The point that I wish to establish and to drive home is that the 
corporations are taking an active interest under the present system of 
selecting the judiciary. They do not expect a given judge to decide a 
given case, perhaps, in their favor; all they hope for is that a judge 
shall have a certain mental attitude on property and individual and 
other rights, — and brought up in a particular environment he is very 
apt to have a corresponding mental list; given that, they are per- 
fectly satisfied to rest there. So naturally they object to the elective 
system, for under it the people will have more to say about the judi- 

\ 
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ciary; those selected to be judges will be certain to have a freer men- 
tal attitude on the questions that come before them. 

I may say here that the attorney I have mentioned had no effect on, 
or influence with, the committee. I simply am bringing in the fact 
that the corporation was represented, to give the Committee of the 
Whole an opportunity to know its attitude on this question. No other 
corporation felt it was necessary to come before the committee and 
argue the matter. However, the attorney was not very happy in some 
of his arguments. At one time he would find fault with the jury sys- 
tem; at another time he would complain of the judges, their failure to 
‘set aside cases that he felt ought to be set aside. Again, he did not 
think the bar could be relied upon to take an active, vigilant interest 
in the selection of judges if this non-partisan elective method were 
adopted. His arguments were so inconsistent that I am obliged to say 
that he must have thought we were a different jury every time he 
spoke before us. When I noted his different attitudes to him, he was 
a little embarrassed. 

I now ask the attention of the Committee of the Whole to the other 
great States of the Union. In thirty-seven of them the judges are 
elected by the people, in four by the Legislature, in three by the Gov- | 
ernor and Council, — Massachusetts is one of the three, — and in 
three by the Governor and the Senate. All those States were organized 
and adopted Constitutions after our Constitution was adopted. They 
had the benefit of the philosophy of our Constitution, but in all the 
States with an elective judiciary the people rejected that philosophy, 
they insisted on keeping the right to select the judiciary in themselves. 
They believed the judiciary is most indépendent when elected by the 
people. 

At my request the committee on Judiciary asked the Commission 
on the Compilation of Information for the Convention to send letters 
to the different States for the purpose of getting their point of view on 
the operation or the effectiveness of the elective system. The follow- 
ing letter was sent to the Governor, Attorney-General and President 
of the State Bar Association of the following States: Alabama, Georgia, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Michigan, Min- 
nesota, Missouri, New York, Ohio, Pennsylvania, Tennessee, Virginia, 
Wisconsin, Vermont, Maryland, and Nebraska: 

Dear Str: — The committee on the Judiciary of the Constitutional Convention 
of Massachusetts, which is now in session, is investigating the subject of an elective 
judiciary. As your State has had such a system for many years, it would be of great 
assistance to the committee if you would send us a statement of your observation 
of the working of the system. You will, no doubt, understand better than I can tell 
you the sort of information that a Constitutional Convention sitting in a State which 
has never had an elective judiciary would like to have. .From conversations that 
I have had with many of the delegates, I am sure, however, that they would like 
to be informed how far partisan considerations militate against the selection of 
competent judges. If you are willing to make a statement upon the point, it would 
be of interest to know whether, if the question were now an open one in your State, 
you would prefer an elective or an appointive judiciary. 

' Yours very truly, 
(Signed) Lawrence B. Evans. 

The following are the pertinent portions of the replies thus far re- 
ceived. I am reading them all, whether favorable or unfavorable to 
the position I am trying to maintain. 

The Attorney-General of Alabama: 
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I have your favor of the 12th instant, asking for my statement whether the elec- 
tive or appointed judiciary would be more beneficial to the public service. In reply 
thereto, I beg to say that the conclusion on this question would be reached only after 
the consideration of many questions. In Alabama, for instance, at the present time 
the elective system is better than one in which the members of the Supreme Court 
were appointed by the chief executive. I rather think that probably the best system 
that could be devised would be one in which a limited number of names, not exceed- 
ing five, should be submitted to the Legislature by the Governor, and one elected 
from such number; ; providing for additional submissions in the event the ones sub- 
mitted are disapproved. 

The foregoing remarks are suggested by thought of the Supreme Court. I really 
think they might ‘also apply to the selection of trial judges. In a great many in- 
stances the bench is not inviting to a lawyer who is studious and. with judicial ability, 
for he would be pitted against one who is more politician than judge. If the candi- 
dates did not have to seek the individual vote, the campaign would be less expensive 
and it would result in a general consideration of the leading members of the bar for 
such offices. 

My views are expressed without the result of mature consideration. They are 
merely impressions which to-day occur to me. 

Partisan considerations in this State militate for or against the selection of judges. 
The prohibition question has become one of the leading public issues, which is now 
regarded in the selection of judges. Other questions will arise, of course, and it is 
natural that when the people elect men to office they will inquire what may be 
the views of each candidate. 

These letters, as you will note, are read whether they are for or 
against the purpose of my resolution. Let the chips fall whichever 
way they may. As you no doubt have noted the letter sent out by 
the commission is absolutely fair, and its purpose is simply to gather 
information on the subject. The next letter is from the President of 
the Bar Association of Illinois: 

At various times at our State bar meetings the question of elective or appointive 
judiciary has been discussed and the practice in your State has always been cited. 

In Illinois we elect in each county a county judge, who has certain jurisdiction 
and also probate jurisdiction except in counties where the population is 70,000 or 
more in which counties probate judges are elected, city judges in some cities, de- 
pending upon the vote of the people, municipal judges in Cook County, cireuit 
judges throughout the State and Superior judges in Cook County of the same juris- 
diction as circuit judges, and Supreme Court judges. We have another court called 
the Appellate Court, the judges of which are selected from the circuit by the Supreme 
judges. The term of the county judge is four years, of the circuit six years and of 
the Supreme nine years. Partizanship to a greater or less extent enters into the 
selection of judges. The Illinois State Bar Association has urged non-partizan 
judiciary. : 

In this circuit is now a vacancy caused by decease. The lawyers of the circuit, 
comprising four counties, have selected’ a successor to be elected. The circuit is 
strongly one party and no member of any other party was considered. However, 
as our circuit was constituted some years ago we elected one of the three judges 
from the minority party especially because of learning. 

In Chicago the lawyers very often endeavor to have a bi-partizan ticket and Mr. 
Tolman will write you more fully the method there followed. 

It is a fact throughout the State the endeavor is to have on the bench the best 
men and if left to the lawyers I think very many would prefer a non-partizan ticket. 

You have asked me directly “‘how far partizan considerations militate against the 
selection of competent judges.’’ In my judgment, outside of Cook County, the com- 
petency of our circuit and Supreme judges is not affected injuriously by party con- 
siderations. On the contrary those considerations might make conventions more 
careful in their selection. 

The Attorney-General of Illinois: 

Our judges are elected in this State. What are known as our circuit judges are 
elected every six years, and our Supreme judges every nine years. Our county 
judges every four years. 

Since it is the only system we have had in this State, we know nothing of any 
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other system. So far, the reputation of our judiciary has been good. We take pride 
in the fact that our Supreme Court has been considered an able court since the admis- 
sion of our State, and we have always had good circuit courts throughout the State. 

The election of our circuit judges and Supreme judges is held in the month of 
June. No other election is held on the day of the judicial election. This was in- 
tended to remove the election of judges from politics. However, we find that it 
does not do so, because our leading parties always have candidates for these positions. 

As I have said before, our judges. have usually been capable and deserving men, 
and political lines have not usually militated against this. However, it may be that 
in a few cases the best men have not been selected. That would occur occasionally 
in an appointment. There are a number of lawyers in this State who take the posi- 
tion that in our next Constitutional Convention provision should be made for the 
appointment of judges. 

I have no means of knowing whether that will be a better plan than to elect. 

The Attorney-General of Iowa: 

Personally I am in favor of an elective judiciary. I am also in favor of a partizan 
judiciary. I am in favor of their nomination by convention and not by the system 
of a primary. ; 

In this State we have always had an elective judiciary, both to our Supreme 
and inferior courts. I think I may say our bar is universally pleased with this method. 
We have on the whole had a very able and very satisfactory bench until the adoption 
of the non-partizan judiciary. Since the adoption of the non-partizan judiciary, we 
have found that there are thousands of voters who do not express their views upon 
the selection of the candidates for the judiciary and who fail to express any choice 
at a general election. 

I think I may safely say that it is the consensus of opinion among the members of 
the bar of this State that the old partizan method of selection of our judges through 
the party convention was very much more satisfactory than our present method. 

The appointment of judges by our Governors has been far from satisfactory. We 
have found in connection with these appointments greater objection to the men who 
have been selected through the appointment than the men who have been chosen at 
the election, and instead of the selection by election militating against the standard 
of the bench, we have found the standard of judges selected by that method superior. 

If the question were an open one in this State, I would prefer an elective to an 
appointive judiciary. 

On the question of a non-partizan selection of judges the trouble in 
those States where it has been apparently ineffective has been due to 
the fact that there have been no qualification requirements; that is, 
not enough restrictions as to the age of candidates and the length of 
time they have been members of the bar. All that is provided for in 
my resolution. 

The Governor of Kansas: 

I will say that we have, during our State history, operated under the elective 
system, the district judges holding four years and the Justices of the Supreme Court 
six years. While now and then some partizan elements enter in, the general result 
has been the selection of competent and conscientious men and the judicial history 
of the State has been remarkably free from any taint or scandal. Various plans 
have been discussed for judiciary selection in some other way, but nothing definite 
has come therefrom. I feel sure that if the people were again asked to vote on the 
proposition they would strongly favor the elective system. 

Assistant Attorney-General of Kansas: 

In this State all judges are elected. The judges of the Supreme Court by the 
electors of the entire State, judges of district courts by the voters of the various dis- 
tricts, probate judges by the voters in their respective counties. I have been prac- 
ticing in Kansas about thirty years. Prior to that time my school days were spent 
in New Haven, Connecticut. I have occasionally noticed that judges have been 
elected apparently on account of the fact that the voters believed that they repre- 
sented a policy of government being at the time widely agitated and receiving the 
approval of the general public.’ Some of those policies have been considered by 
many unreasonable and have been abandoned, and the judges who advocated them 
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have been retired with the change in the sentiment of the public. According to my 
observation in normal times party policies do not have nearly so much to do with the 
selection of judges as does the personality of the candidate. In those districts where 
a candidate is able to become personally acquainted with large numbers in different 
classes amongst the voters and where such acquaintance leads to his being favorably 
known, the candidate who becomes well acquainted generally receives a large sup- 
port irrespective of party lines, but in the State at large where the average voter 
knows but little of the personality of the candidate for Supreme bench the candi- 
dates of the dominant party are generally elected. 

The greatest difficulty in this State seems to be due to the fact that there is very 
little opportunity for candidates for judicial office to become generally known by 
the voters at large. A few years ago this State tried an experiment by having the 
judges of the different courts selected by a non-partizan primary. At that primary 
as many were to become candidates as chose to do so and at the primary twice as 
many candidates were selected as there were positions to be filled. That year there 
were three judges of the Supreme Court to be elected. The six who received the 
highest number of votes at the primary were therefore selected as candidates. The 
plan resulted in the defeat of two of the members of the Supreme bench who were can- 
didates for renomination and reélection. One was defeated at the primary and 
another at the election, and one or two persons who were totally unfit for such office 
received surprisingly large votes. It seemed to be generally believed that that plan 
threatened to very seriously jeopardize the standing of the Supreme Court and the 
law was promptly repealed. Personally, I do not think that partizan considerations 
in general have much more to do with the selection of judges in Kansas than would 
be the case if judges were appointed by the Governor or any other individual. 

The Governor of Maryland: 

In this State our judiciary are elected. The Governor has power to fill a vacancy 
only until the next general election. It is true that frequently nominations are made 
by the respective parties, but it is likewise true that unless each side nominates its 
best men they cannot depend upon the party vote, and it very frequently happens 
that a man of either party may be so strong that the opposing party will not make 
a@ nomination, and, while politics may have something to do with their nomination, 
if the judges make good they are very seldom opposed for party reasons. In our 
State, in my opinion, the strongest available men are nominated and elected judges. 
I have never heard our bench itself accused of being influenced by partizan considera- 
tions. I think our plan works very well in this State. 

The Attorney-General of Maryland: 

A good many people think that the judiciary in this State ought to be appointive, 
because lawyers quite often feel disinclined to subject themselves to political cam- 

- paigns for election. At the same time my observation is that the people usually re- 
elect a judge who has served satisfactorily, regardless of his politics, and very fre- 
quently elect a judge who has simply been appointed to fill a vacancy, if he has served 
satisfactorily. 

I am inclined to think that the Maryland judiciary is of as high a grade under the 
elective system as it would be under the appointive system. What really ought to 
be done is to provide increased salaries, because the existing salaries are such that 
successful lawyers at least in Baltimore city, very often cannot afford to become 
judges. 

The President of the Bar Association of Michigan: 

Receipt of your letter of July 12th is acknowledged. The elective judiciary has 
been productive of reasonably satisfactory results in this State. Itis open to the 
criticism that qualifications as a politician as well as judicial qualifications are neces- 
sary to secure election to the bench. A judge who has obtained his office through 
political shrewdness is peculiarly open to the charge of playing politics on the bench. 
This situation has developed a well defined belief quite largely entertained through- 
out this State (but by no-means unanimous or even controlling) that judges should 
be either appointed, or be elected upon a non-partizan ballot. This question was 
before our Legislature this year, but died in committee. It will be before our Legis- 
lature again in 1919. ‘ 

From these facts it may be gathered that the election of judges on partizan ballots 
is not wholly satisfactory. I believe that few lawyers in this State look upon the 
appointment of judges as a solution of the difficulty. The election of judges upon 
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non-partizan ballots (and by this I mean both a primary election ballot and a general 
election ballot devoid of indications of the party affiliations, if any, of the candidate) 
is believed by many to be a most available solution of the difficulty. 

The Governor of Minnesota: 

Prior to 1912 the candidates for the Supreme Bench were nominated by party: 
conventions and the party designations appeared on the ballot at the general elec- 
tion in November. The district judges were nominated and elected in the same 
manner until 1902 when they were nominated at partisan primary elections and their 
names appeared on the general election ballot with the party designation. 

Beginning in 1912 candidates for the Supreme District Bench have been nominated 
at non-partizan primaries and their names have appeared on the general election 
ballot without partizan designation. Nomination by petition is also possible in 
certain cases. 

When the candidates were nominated at party conventions, able men were usually 
obtained, but the system had the effect of practically barring members of the mi- 
nority party from the bench. This has been done away with by the non-partizan 
system, but it has made it possible for unexperienced or unworthy men to get on 
the ballot and often be nominated. Fortunately, the voters have been sufficiently 
interested so that it has been impossible for any of these persons to be elected, and 
the men elected to our district benches have been men of a high standing. 

There are, of course, a number of people who find fault with our system, and at 
our last session a bill providing for non-partizan conventions to nominate candidates 
for judgeships passed one body of the Legislature but did not become law. 

While we have the elective system in practice, many of the judges begin their 
service on the bench through appointment. Under our Constitution, vacancies are 
filled by appointment by the Governor until the next general election. In a large 
majority of the cases, the men appointed by the Governor are very frequently re- 
elected until they voluntarily retire. 

The Assistant Attorney-General of Minnesota: 

Your letter of July 12, addressed to Lyndon A. Smith, Attorney-General, has been 
referred to me for acknowledgment and reply, owing to the circumstance that the 
official duties of the Attorney-General at the present time occupy his entire time and 
attention. 

T have lived in the State for a little over thirty years and during that period I have 
been quite in touch with public affairs, including the election of judges. I came to 
this State from New York where, as you know, the method of nominating the judges 
of the various courts is by separate party conventions. When I came here I found 
that the judges were selected at the general party conventions and such selection, 
on too many occasions, was along the line of barter and fray usually incident to 
party conventions. 

The Legislature-a few years ago abolished party conventions and nomination for 
all State, county and city officers is by primary election. Partizan nominations for 
judges, members of the Legislature and city and county officers have been abolished. 
Under the present practice, any member of the bar in good standing as ‘such may 
become a candidate for nomination for judicial office. 

If but one vacancy exists, the two candidates receiving the highest number of 
votes at the primary election become the candidates to be voted for at the general 
election and this irrespective of party affiliation. If two vacancies are to be filled, 
then the four candidates at the primary having the highest number of votes go upon 
the election ballot, and so on in case of more than two vacancies. 

Tam not prepared to say that the present arrangement has been tried out to such 
an extent that it could be said to be entirely satisfactory but my own observation 
does not predispose me in favor of an appointive judiciary in preference to an elective 
one. Both systems have their faults which may be ameliorated and reduced by the 
disinterested activity of the best element of the bar. 

The Secretary to the Governor of Missouri: 

Iam quite sure the people of our State would not seriously consider changing 
from an elective judiciary to an appointive one. While no system is perfect and does 
not at all times secure satisfactory results, officials responsible to the people are as a rule 
more satisfactory than those only responsible to the appointive power. The great 
body of the people are as free from control by the spirit of partizanship as an official 
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in whom the appointive power might be vested. In the history of this State the in- 
stances in which partizan considerations have resulted in the selection of incom- 
petent judges are very rare. 

The Attorney-General of Missouri: 

Replying to your inquiry of the 12th instant with reference to the subject of an 
elective judiciary, I beg to say that the elective system in this State has been reason- 
ably satisfactory. From observations of the judiciary of other States, I think the 
men elected to Judicial positions in Missouri are as capable, honest and fair as those 
selected in other States by appointment. The people very generally have great 
respect for, and confidence in, their judicial officers. There is very little criticism of 
the judiciary in this State. 

I am inclined to believe that the recent primary system of nomination of all can- 
didates for office, including candidates for judicial offices, is developing an unfavor- 
able effect upon the judiciary. ; 

I think I would oppose the nomination of the candidates for judicial offices by 
direct primary election but there would be no thought in this State of changing the 
method of selecting judicial officers from the elective to an appointive system. 

The President of the Missouri Bar Association: 

I desire to say that in our State the election of judges has been by popular vote 
ever since our State was admitted to the Union. We were fairly well. satisfied with 
the selection of judges by vote of the people until recent years when we adopted what 
was known as the primary nominating law. Since that system has come into vogue 
lawyers of the State and our State Bar Association have urgently and persistently 
condemned this system as it resulted in placing upon the tickets the names of parties 
for candidates to our judgeship positions who are wholly unfit and largely because 
they happened to be good politicians. This system has only existed for the last four 
years and as it now exists we are strongly opposed to it. Prior to this time and when 
we had the system of nominations by delegates selected to nominative conventions 
we had very little complaint for, as a rule, in these conventions the leading lawyers 
of the counties, cities, and State were prominent in nominations which resulted in 
good men being placed upon the tickets both for the nis? prius and appellate courts. 

Now as to the question of appointive judiciary: This I think, and our bar gener- 
ally I think, entertain the opinion that this is bad if left in the hands of the Governor 
or any particular officer, for the reason that the appointments are usually made to 
pay some political debt and this has resulted in our State much to our chagrin, where 
Governors appointing men to vacancies upon the bench have madevery grave mistakes, 
and in some cases ridiculous appointments. If the judges are to be appointed I think 
they should be appointed by the Supreme Court of your State, or in some other body 
that will look to the obligations. Therefore, in my opinion, if you could put it in 
the hands of the Supreme Court of the State or some other like independent body 
I would be in favor of the appointive system. If not, I believe the better system 
would be to have your judges nominated by the people by delegate conventions 
where the advice of the lawyers will receive attention. 

This is my honest view of it after many years of experience in this State. Mis- 
souri for many years has had a very high class Supreme Bench. As it is at present 
I think it could be much improved. As I have said before the system of having the 
people vote by primaries has resulted in some cases and locally in many cases putting 
inferior men on the bench and have elevated them to the position simply because 
they were better politicians. 

The Deputy Attorney-General of Nebraska: 
The State of Nebraska has had an elective judiciary from its organization with 

which the people have been reasonably well satisfied, and there is no question but 
that a proposition now to change to an appointive judiciary would be very repug- 
nant to the people of this State. - 

Nominations are made here by means of a primary applying to State as well as 
local offices. It is quite generally believed that this system does not result in as 
efficient men for State offices, including the State Supreme Court, as under the con- 
vention system. However, our whole judiciary is elected under a non-partizan 
system. 

President of the Nebraska Bar Association: 

Thirty-five years of experience and observation as an attorney, practicing before 
elective courts, have for many years led me to entertain the belief that an appointive 
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judiciary has many advantages over the elective system, and I have often had many 
lawyers from your State point to your appointive system with gratitude and pride. 

Of course it depends somewhat upon the appointive power but I am satisfied that 
an honest, intelligent man, or two or three of them could make wiser selections than 
the general public as the qualifications of a judge are such that the general public 
knows very little about them and does not have the information to make a wise 
selection. 

We have in this State, a part of the time, a commission for the purpose of assisting 
the Supreme Court in catching up with its work. Heretofore those commissioners 
were selected by the Supreme Court judges, with the result that we always had com- 
missioners of high grade. The present commissioners were selected by the Governor, 
with not such happy or satisfactory results, — and I suppose there are abuses in 
both systems that it is impossible to eliminate. Perhaps the people who live in a 
State where the judges are appointed, feel that the elective system would be prefer- 
able, and the people who live in a State where judges are elected feel that they could 
get better results by appointing them. The fact is that in either case the lawyers of 
the various States, ought in effect, to select the judges by some practical method that 
could be worked out I think. 

We are trying to work out a method in this State by which the lawyers shall as 
a body express their preference for Supreme judges. 

The present Governor of Ohio is the Hon. James E. Cox, a lawyer 
by profession and a very able man. He says: 

Assuming the question were an open one in Ohio, I should endorse the elective 
judiciary in preference to the appointive. The ballot is the most direct and efficacious 
instrument to be employed by the people for the enforcement of governmental re- 
sponsibility, whether it be executive, legislative, or judicial. The elective system may, 
in sporadic instances, fail to insure to the judiciary that degree of efficiency that is 
claimed for the appointive method, but the latter mode would open the door to even 
greater and more serious faults, it seems to me. 

I treat the question solely as it pertains to the State judiciary. 

Former President of Ohio Bar Association: 

If the question were an open question in Ohio, I should favor an appointive 
judiciary. Massachusetts, with its splendid judicial history behind it, ought not to 
change itssystem. It is the only wise system for Supreme judges. In Ohio, we used 
to nominate judges at periodical party conventions. Now they have the non-par- 
tizan ballot, any one can go upon the ballot by petition, where his name appears with 
all others without party designation, and as these names are rotated and the ballots 
mixed, no voter can tell in advance where the name of his favorite candidate will 
appear, for there are many candidates. I can assure you that we dislike the present 
system. If judges are to be elected every six years, as in Ohio, we prefer the partizan 
judge. We would like, however, an agreed partizanship that the leading parties 
might endorse the same man. We hope to secure from the General Assembly a law 
permitting parties to endorse candidates in advance of their appearing on the ballot 
and undertake to work out through that an agreed endorsement. 

In 1914, a number of names appeared on this non-partizan ballot and two men 
who were never admitted to the bar and who were engaged in trade came within. 
a very few thousand votes of being elected judges of the Supreme Court of Ohio. 

The voter who does not know these men personally whose names appear on the 
ticket is at sea when he enters the booth who he should vote for and he might as 
often vote for the poorest and most incompetent of the number as the best qualified. 

The difficulty complained of by the man whose letter I have just 
read would be removed if certain qualifications as to age and member- 
ship at the bar were made a prerequisite of candidates for judge. 

The letter of the Deputy Attorney-General of Pennsylvania seems to 
be very strongly against a non-partizan election of judges. It says: 

Your favor of July 12, 1917, addressed to the Attorney-General was referred by 
him to me for consideration and answer. ' 

T have had oceasion to discuss the merits and demerits of an elective and appointive 
judiciary with lawyers in this State upon numerous occasions, and while the senti- 
ment of the bar is by no means unanimous, I believe the large majority of the lawyers 
of Pennsylvania, if the question were an open one in our State, would be in favor of 
an appointive judiciary for life, rather than an elective system. 
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I am quite sure that the Pennsylvania bar, with its knowledge of the situation, 
would regret exceedingly to go from an appointive to an elective system. On the 
other hand, a large majority of the bar, I believe, would prefer to go from the present 
system in Pennsylvania to an appointive one. 

The lawyers in Pennsylvania almost without exception criticize our present sys- 
tem of electing judges upon a non-partizan ballot. We adopted this system in 1911, 
Many curious situations resulted. 

First, it hurls a candidate for judge into the maelstrom of politics, and makes him 
run his own campaign, or have a self-appointed committee run it for him, instead of 
having a political Party back of him. 

Second, it requires a sitting judge, who is a candidate for reélection, to get into 
the hurly-burly of politics and tends largely to reduce the respect which the people 
have for the courts. 
‘Third, it requires the candidate individually to raise funds for his election. 
Fourth, it has several times almost elected thoroughly incompetent men, because 

their names began with one of the first letters of the alphabet, as the names are put 
upon the ballots in alphabetical order. Our experience is that the great mass of 
people know nothing about, and do not even know the names of, judges of the ap- 
pellate courts elected by the State at large. L 

When I speak of an appointive system, I am referring to an appointive system for 
life. An appointive system for a term of years has the same vices that an elective 
system has, and under such a system the judge seeking reappointment is prone to 
curry favors, or keep his ear to the ground. 

That is a rather bitter arraignment of the non-partizan method of 
electing judges. However, I looked up the law he says was passed in 
1911 and found it was enacted in 1913 instead. The act is entitled: 

An Act to regulate nominations and elections for all elective offices of cities of the 
second class and all offices of judge of a court of record; providing for non-partizan 
nomination and election for said offices, abolishing certain existing methods of 
nominations in such cases and the use of party or political names or appellations, 

I submit to the Committee of the Whole that the purpose of the 
measure is hopeful, lofty; designed, I presume, to improve certain 
phases of the government of Pennsylvania. The difficulty with the 
operation of the act with reference to the nomination and election of 
candidates for the judiciary is due in my opinion to the fact that there 
are no special qualifications required of the candidates, and anybody 
who is a member of the bar can be a candidate for judge. Let me 
read the nomination requirements of the act: 

Nomination petitions of candidates shall be signed: (a) If for the office of judge 
to be filled by a vote of the electors of the State at large, by at least 100 qualified 
electors in each of at least five counties in the State. (b) If for the office of judge 
of any court of record other than a court whose judges are elected by a vote of the 
electors of the State at large, by at least 200 qualified electors of the county or judicial 
district as the case may be. 

The only proper complaint that can be made against that act is that 
it does not provide specific qualifications for candidates for the judi- 
ciary. Evidently all the youngsters who had just been admitted to the 
bar became candidates for judge. The act as a whole is a very salu- 
tary one, —1 wish we had one lke it in Massachusetts. Under the 
provisions of the resolution I am discussing, I may say again, candix 
dates for the Supreme Judicial Court must be at least thirty-five years 
of age and a member of the bar for at least ten years; for the Superior 
Court and the Land Court they must be at least thirty years of age 
and a member of the bar for at least five years; for the other courts 
they must have been a member of the bar for at least five years. 

The following letters are in disagreement with the Deputy Attorney- 
General as to Pennsylvania: 
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Former President of the Pennsylvania Bar Association: 

I sent a copy of your letter to my successor in the presidency of the Pennsylvania 
Bar Association, Hon. Wm. H. Staake. 

I do not think, however, that I should place the burden of answering your impor- 
tant question entirely upon Judge Staake. 

We have in Pennsylvania the following classes of judges —all elected with the 
following differences: 

Appellate Courts: Supreme Court judges, seven in number, elected for 21 years 
and not eligible for reélection. 

Superior Court: Judges seven in number. This is an intermediate Appellate 
court; jurisdiction limited to controversies involving $1,500 and under; criminal 
case, etc. Its judges are elected for ten years and are eligible for reélection; also 

Local Courts: Judges of the Common Pleas and Orphans’ Court, elected by the 
voters of the counties or districts respectively for a term of ten years and eligible to 
reélection. 

The arguments for and against the elective system are familiar to lawyers. The 
whole matter is well summed up in the question which concludes your letter: — 
“Tf the question were now an open one in your State, would you prefer an elective or 
an appointive judiciary.”’ 

When there is a vacancy in a judgeship, whether in the Appellate or in the lower 
courts, the Governor appoints one until the place is filled by the people at the next 
election. With judges appointed by the Governor, as above set forth, a Pennsyl- 
vania lawyer practicing in the United States Courts has a taste of both systems 
which means: That he is not unfamiliar with the appointive system. 

If I had the power of making the Pennsylvania judges appointive or leaving it 
elective, I feel that I would not be willing to take the responsibility of making the 
Pennsy lvania judges appointive. On the other hand, I would not were it in my. 
power be willing to take the responsibility of making the Federal judges elective. 

The President of the Pennsylvania Bar Association: 

My predecessor, the Hon. Cyrus G. Derr, late president of the Pennsylvania Bar 
Association, has sent to me a copy of his letter to you concerning the preference for 
‘an elective or an appointive judiciary.’’ I fully concur in the position taken by Ex- 
President Derr, namely, “If [ had the power of making the Pennsylvania judges 
appointive or leaving them elective, I feel that I would not be willing to take the 
responsibility for making the Pennsylvania judges appointive. On the other hand, 
I would not were it in my power be willing to take the responsibility of making the 
Federal judges elective.” 

Personally, in May, 1906, I was appointed a judge in the Court of Common Pleas 
No. 5 of the First Judicial District of Pennsylvania. The following November I was 
elected without any opposition at all, except from the Socialist Party, which at that 
time polled but a very few votes in this city. I was fortunate in being upon seven 
tickets, namely, the Republican (my own party), the Democratic, the Union (a 
reform, party then polling a large: vote), the Prohibition, the National Labor and 
Jefferson Labor parties. Since then, we have a non-partizan judicial primary law, 
and I will, under its provisions, come before the people on the 19th of September to 
determine if I shall or shall not be a candidate at the election in November next for 
the period of ten years from January Ist, 1918. 

With us, there has been considerable ‘dissatisfaction with some of the provisions 
of the non-partizan judicial primary ballot. Our law provides that a candidate at 
the primary who receives more than fifty per cent of the whole vote cast at the 
primary election becomes elected without reference to the November election. 

There is some complaint also about the arrangement of the names on the ballot 
alphabetically, it being averred that those whose surnames begin with the A, B, C, 
D, E, of the alphabet have the greater chances of election than those whose sur- 
names begin with letters nearer the end of the alphabet. In the judicial primary 
for judges of our new county or city court, called the municipal court, there were 
more than 100 names, and it was claimed that those having the ames beginning 
with A, B, C, ete., had a great advantage in the election. 

The Governor of Vermont: 

In reply to your letter of July 12 written in behalf of the Judiciary Committee of 
your Constitutional Convention, inquiring about the subject of an elective judiciary: 

As you of course know, our Supreme and Superior courts are elected by the Legisla- 
ture. at each biennial session. With us, ttis system has worked very well. All things 
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considered our present system at this time is the best adapted to our wants. It 
amounts with us to a life tenure, as the judges once on the bench, are reélected 
biennially. 

The Governor of Indiana: 

I have your letter of July 12th. J have not time to enter into a discussion of the 
question of an appointive or an elective judiciary, but from what I have seen of the 
judiciary system working in Indiana, I am very certain that our method here is un- 
satisfactory and I would be inclined to favor an appointive judiciary as against an 
elective one. 

I would hold the same opinion as to prosecuting attorneys and those charged 
with the enforcement of the law. I think we would get equally as good men and a 
better administration of the law under the appointive judiciary. 

The Attorney-General of Indiana holds a contrary view: 
In reply to your inquiry concerning our elective judiciary, will say, we are not 

ready to give it up. We elect for six years, ani on the Supreme bench there are five 
members, — the terms beginning at different times. Under our Constitution legisla- 
tive officers cannot be elected for more than four years. 

Our Supreme Court was overworked and an Appellate Court was created with 
six members, three members in each of two divisions. It is the universal opinion 
of lawyers here that our court should consist of about eleven members and abolish 
the Appellate Court. It is generally thought that it would be better for our Supreme 
Court judges to be elected for a longer term and make their salary about $7,500 per 
year. 

My idea is to. have a court of eleven members, — each elected for a term of ten 
years, and a new man to take the bench each year except, of course, when there are 
two vacancies, then two new ones would take the places. J think too that they should 
be limited to one term, possibly it would do no harm for the term to be twelve years 
and the salary more than $7,500. 

We have no trouble about politics on the bench or at least would not have if the 
terms were extended and the salary increased. Our Supreme judges now receive 
$6,000. : 

Personally I very much prefer the elective judiciary. The elective judge would 
probably be elected as a non-partizan, but if the Governor had the appointing of 
them, it would not only be partizan but would be from the particular party which he 
represents. 

The President of the Wisconsin Bar Association: 

In Wisconsin all attempts throughout the whole history of the State to give 
judicial elections a political cast, as the term “political” is ordinarily used, have 
received stern rebuke at the polls. It is true, however, that in the majority of cases 
the voters have simply ratified appointments made by the Governor to fill vacancies 
occasioned by death or resignation. Such appointments have been uniformly good 
and rarely of a political character. Reélections, with rare exceptions, occur as a 
matter of course. The result is that we have uniformly had a great, independent 
and able court, generally so recognized throughout the country and are practically 
unanimous in favor of the elective system in this State, even where there are mis- 
givings as to its advisability as general propositions. 

. Early in the history of this State it became a well-founded rule of our code of 
political morality that judicial elections should be entirely free from political con- 
siderations, and this rule, with rare exceptions, has been adhered to. 

We here in this State are, however, conscious of the fact that in some of our neigh- 
boring States they have not been so fortunate in keeping their judicial elections out 
of politics, and the results in said States are said to be far less fortunate than in this 
State. You are probably aware that in our last Supreme judicial election a sitting 
judge was defeated for reélection. This, I believe, was largely due to a secret cam- 
paign by organized labor. However, I do not think that the successful candidate 
was a party to that method of campaigning. I can say that all the more freely since 
personally I was in favor of the sitting judge. If this same method of campaigning 
should be employed in the future, the present sentiment in Wisconsin in favor of an 
elective judiciary may in time not be so strong as at present. 

The Attorney-General of Wisconsin: 

I think I am safe in saying that the unanimous sentiment of this Commonwealth 
thoroughly and unreservedly endorses our elective judiciary system. We feel that 
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we have, — and always have had, — an able and honest judiciary. The Supreme 
Court Reports of this State will testify to the ability of that court, and no suspicion 
is ever indulged of the absolute rectitude and honesty of the men holding judicial 
positions, whether it be upon the Supreme or circuit bench. You will observe 
that our Judges are not elected at the general election. Our Constitution wisely pro- 
vided that they should be elected at a special election held in the spring. The pur- 
pose of this provision was to divorce the judiciary from politics. This provision, 
coupled with the unanimous sentiment of the State, has enabled us to keep our 
judiciary absolutely free from political trammel. Perhaps I can cite you no more 
convincing proof of this than to refer you to the case of State ex rel. Husting v. 
Board of State Canvassers, reported in 159 Wis. 216. At that time the court was com- 
posed of five Republicans and two Democrats. The five Republican judges sided 
with Mr. Husting, the Democratic candidate for United States Senator, while the 
two Democratic judges favored the contention of Francis E. McGovern, the Repub- 
lican candidate for United States Senator. From this you will see that party con- 
siderations did not in the least influence the court in passing upon the controversy 
raised by the opposing candidates for United States Senator. 

While our judiciary is elected under our Constitution, an election really means a 
life tenure, as there is a settled policy prevailing in this State to reélect sitting 
judges. It is a rare, rare thing for sitting judges to have opposition for reélection, 
and it is a still rarer thing for them to be defeated. 

It is just possible that an elective system would not work so well that did not 
have back of it a public sentiment divorcing the judiciary from polities, and dictating 
the reélection of sitting judges, but the system in this State is, indeed, most satis- 
factory in its results. 

The President of the Minnesota Bar Association: 

Our judiciary in this State, both for district court and Supreme Court, are elected 
by the people, all for a term of six years. We believe this has worked very well in 
this State. When we had the State Convention system, and judges were nominated 
at party conventions, politics entered somewhat of course into the election, as, the 
State being Republican, the judges elected where the parties did not nominate were 
the same judges. 

We have now, however, the non-partizan system and there is no nomination, the 
names of candidates being placed upon the ballot without any party designation. 
The two candidates receiving the highest number of votes in the primary are the 
candidates placed upon the general election ballot, and the one receiving the highest 
number of votes of course is declared elected. 

In this judicial district, — that is, the district of St. Louis, Carlton, Lake and 
Cook Counties (Duluth being in St. Louis County), — we have six judges. Two of 
these are Democrats and four are Republicans. The Democrats were each first ap- 
pointed by the Governor when there was an increase of judges, and have been re- 
elected by the people, no fight being made on them on account of their political faith. 
One of the Democratic judges was appointed by a Republican Governor. We believe 
that our judiciary in this country are as able as any appointive judiciary would be, 
and the same we think is true of our Supreme Court. The fact that no move has 
ever been made in this State to change the system, is fair evidence that it is work- 
ing satisfactorily. 

If the question were now an open one here, I should prefer an elective judiciary. 

The President of Virginia Bar Association: 
Tf by an elective judiciary, you mean a judiciary elected by popular vote, we have 

never had the elective system in Virginia, except for a brief period from 1860 to 
1868. The judges in Virginia, except during this brief period, have always been 
elected by the Legislature, the Governor having the power to appoint judges to fill 
vacancies until the next regular session of the Legislature. 

In West Virginia, judges are elected by popular vote, and I am somewhat familiar 
with the working of the system in West Virginia. 

I would not be in favor of electing the judges by popular vote, and I do not think 
that in the nature of things the system could work well anywhere. The ordinary 
voter cannot determine the difference in the qualifications of men for judicial posi- 
tions, and in most, if not all, popular elections the ordinary voter is influenced by 
other considerations than the peculiar fitness of the man for the position. _ “ 

The appointive system, in my judgment, is the best system for the selection of 
judges. ‘The system we have of electing judges by the Legislature had, from par- 
tizan considerations, resulted in placing on the bench some men who are entirely 
unfit. The appointive system, I think, removes further from partizan politics the 

° 
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selection of judges than either of the other systems, and the responsibility for the 
seg oeael is placed on one man. For these reasons, I think it is the best system 
of the three 

The Governor of Tennessee: 

In reply beg to say that we know, as a matter of history only, that in the early days 
of Tennessee, judges were appointed to office or elected thereto by the General As- 
sembly, but the memory of the present generation does not reach back to that time, 
so that we have no standard in Tennessee of comparison, by which we can know the 
merits of the different systems. I believe that I may say with all confidence, however, 
that the people of Tennessee would not change this system if a Constitutional Con- 
vention were called, — and the question of calling a Convention will be voted upon 
by our people the 28th inst. 

It is a rare exception when an unworthy citizen is selected to a judicial position 
in Tennessee. For the most part, they are chosen from our ablest attorneys. The 
system in this State, in my judgment, works as successfully, if not more so, than any 
appointive system. 

The former President of the Vermont Bar Association: 

The judges of our county courts and justices of our Supreme courts are elected 
biennially by the Legislature. There has never, so far as I know,, been any popular 
demand for the election of judges by the people. There has been some opinion that 
the Governor should appoint justices and judges, but this opinion has never been 
very general. The commission appointed by our Legislature of 1908 to frame pro- 
posals of amendments to our Constitution did not recommend any such change. 
During the vacation of the Legislature the Governor can appoint to vacancies. Our 
general practice has been to reélect his appointees. Nearly half of our judges of 
the last few decades have received their commissions in the first instance through 
the appointment of the Governor; but in 1913 our Governor made some appoint- 
ments that were not confirmed by the Legislature. When we revised our Con- 
stitution by the adoption of amendments proposed by the Legislatures of 1910 and 
1912, we changed the time of election and did not provide that the Justices and 
judges should continue in office until the Legislature met in January instead of 
October. Under the old Constitution the commission of judges expired December 
first, and they were elected in October biennially. Our Governor in 1917 proceeded 
to reorganize the court by leaving off some of the old judges and appointing new men. 
The Legislature, however, which met in January, installed the old judges in their 
offices. With a few exceptions, the judges have been first appointed by the Governor, 
and then has followed the election of these judges until they resigned or died. I 
believe it was Judge Poland of our State who once said to Senator Hoar that the 
Vermont judges who were elected biennially had a longer tenure of office than Massa- 
chusetts judges who were elected during good behavior. While there is more or less 
fault found with certain elections by the Legislature, yet the practice has worked 
so satisfactorily that I believe there is no general sentiment for any change in our 
present system of electing judges. 

I will close reading with a letter from the Governor of New York. 
Governor Whitman, as you know, was for many years district attorney 
in the city of New York, and he has been Governor for several years. 
He has been very active in public affairs, What he has to say is of 
special value to this discussion. ° . 

The Governor of New York: 

Taking it by and at large throughout the State, I think the elective system in this 
State has worked very well. Of course in New York city some men have been elected: 
as Justices of the Supreme Court who might not have succeeded in obtaining appoint- 
ments to that office. We have in fact at the present time upon the Supreme Court 
in this State quite a number of very satisfactory lees elected under our elective 
system who probably never would have been appointed 

Our Court of Appeals, as you know, is the Highest court of appellate jurisdiction 
and has no original jurisdiction. Members as a rule have been of exceptional ability 
and character. These judges are elective, but it has frequently happened that both 
parties have united in selecting an individual of conspicuous ability and have avoided 
a contest at the polls. 

I think that I can fairly say that outside of New York city partizan considerations 
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have not operated against the selection of competent judges, and to a very large ex- 
tent this is true in the city of New York. 

I think that I can also say that if the question were an open one in this State at 
the present time, the people would in my opinion declare for an elective rather than 
an appointive judiciary. While there is much to be said on both sides, I think on 
the whole that I should prefer the elective system rather than the appointive. 

There is hardly anything that I can add to what has been said in 
those letters. They cover the whole question pro and con. I have 
read them regardless of how the chips fall, whether for or against the 
purpose of my resolution. Most of them, however, are in favor of an 
elective judiciary. Many of them point out that the non-partizan 
method is best. Where there is complaint of the non-partizan the 
cause rests upon the number of candidates, which can be eliminated, 
in my opinion, by qualification requisites for the candidates for the 
different judicial offices similar to those set forth in the pending reso- 
lution. The non-partizan method, I verily believe, will take the judi- 
ciary entirely out of politics. It will make the judiciary as independent 
as the executive and legislative departments of the government, for 
like them the judiciary will receive their commissions from the people. 
I may add even more independent, for the people will act, not along 
party lines, but as a collective body of citizens seeking the best men to 
administer justice. 

As Bryce has well said: “To the people we come sooner or later. It 
is upon their wisdom and willing restraint that the stability cf the 
most cunningly devised scheme of government will in the last resort 
depend.” On that philosophy is my resolution based, — the philos- 
ophy of trusting the people. I am attempting to put the power over 
the judiciary in the hands of the people where it belongs. I am trying 
to remove the possibility of the sinister influence of corporations or 
special interests of any kind in the appointment of the judiciary. I 
am trying to take away from the Republican party, the Democratic 
party and any other party the temptation to use judicial appointments 
as a matter of politics. I am in effect making the bar free from party. 
influence and party leaders, and placing upon it the responsibility of 
assisting the people in selecting the’ best qualified of its members for 
the judiciary. In short, I am striving for an independent profession, 
and an independent judiciary serving the common good. I trust it is 
see ue much to hope for success. [Applause.] 

SuLLivaNn of Salem: As the member of the committee on Ju- 
Noone in charge of our adverse report on this resolution (No. 197), 
I wish to say it is not the desire of the Judiciary Committee to tire 
members of the Convention with any long debate on this question, 
especially in. view of the extremely hot weather. We made a special 
assignment and gave special days for hearings on this matter of the 
election of judges, contained in this and kindred measures. They were 
perhaps the largest attended of any of our hearings. After going over 
them at great length in executive session we arrived at the conclusion, 
Mr. Maguire alone dissenting, that the resolutions ought not to pass. 
Unless there is further objection made to the report of the committee 
by some of the delegates present, the committee on the Judiciary are 
willing to rest their case with the Committee of the Whole and the 
Convention. 

The Committee of the Whole voted to recommend that the resolution ought 
not to be adopted and it was so reported to the Convention which, at a subse- 
quent date, recommitted the subject-matter to the Committee of the Whole. 
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The Convention, having adopted an order at the beginning of the session of 
1918 suspending the operation of the rule providing for the consideration of 
subjects as a Committee of the Whole, resumed the discussion Thursday, June 
13, after defeating a proposition to postpone the debate until a later date. 

Mr. James H. Brennan of Boston: I had hoped that postpone- 
ment of this measure, or these amendments, would prevail at the 
request of the venerable member of the Convention from Fall River 
(Mr. Morton), to whom I believe common courtesy should accord 
the privilege of a postponement; because, while we are in a mood 
whereby we desire to hasten progress here and to hasten action on 
these amendments let us not forget that we are assembled here as a 
deliberative assembly. This is a question of great importance, and at 
the request of the gentleman from Boston who has been spoken of in 
the debate (Mr. O’Connell) the venerable ex-judge of our Supreme 
Judicial Court asked for a postponement, which was denied him and 
which, in my humble opinion, should have been granted. Haste 
sometimes, Mr. President, makes waste. 

But now that the will of the majority here has decided that this 
question shall be settled, or that the discussion shall be started, at 
this time, I believe we should not pass over lightly this great big 
question. Nowadays there is a widespread movement all over the 
civilized world to give greater control of public functions to the 
people wherein the right of government should vest. The attitude 
of this Convention toward this measure has not been of a serious 
description. It may be due to the fact that in this body almost fifty _ 
per cent of the total membership are of the legal profession. Those ~ 
gentlemen who look at legislation not from a material or an economic 
standpoint but from the viewpoint of the legal and judicial mind 
oftentimes get a wrong viewpoint of public affairs, because the legal 
viewpoint is not always the correct viewpoint on matters of this sort. 
Let us remember that we were not elected to this Convention as 
lawyers, or doctors, or bankers, or farmers, or businessmen; we were 
elected here as citizens of the Commonwealth, as delegates to a Con- 
stitutional Convention; and when we enter the chamber here we leave 
outside our profession, or our trade, or our business, or our occupa- 
tion, and we should consider these matters not from a selfish, per- 
sonal, individual viewpoint, but from the standpoint of what is best 
for the people of the entire Commonwealth. 

This is a tremendously important question. In the Convention of 
1853 it occupied the attention of the delegates to that Convention 
for a considerable time, and many of the great minds of that Con- 
vention were of the opinion that this amendment should be adopted. 
Many of the ablest and brainiest men who were delegates at that 
time gave their serious thought and speech to this measure. And yet 
when this matter was considered last summer it was brushed aside as 
if it was a mere joke. I want to say to the delegates in this Conven- 
tion that there is a widespread sentiment throughout the entire 
United States for a further spread of public control of public officials 
through the medium of the ballot-box. We have seen it right here 
in our own Commonwealth. There were those, Mr. President, who 
thought that the very Commonwealth itself would fall when first the 
subject of direct election of United States Senators was proposed, and 
yet that was adopted as one of the basic principles of our govern- 
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ment, and now our United States Senators are being elected by direct 
vote of the people. One of the most important offices in the gift of 
the American people, outside of the’ Presidency, is a United States 
Senatorship, and that office is now under direct control of the people 
of the Commonwealth through the vote. Our United States Senate 
has not suffered, it has not deteriorated, and the standard of public 
officials and of United States Senators has not been lowered in any 
way. A few years ago, when the matter of direct election of State 
officers was suggested, there were those timid souls in this State who 
thought that our entire fabric of government was threatened with a 
downfall; and yet in the Legislature just adjourned, when an attempt 
was made to go back to the old Convention system, — the corporation 
controlled and boss-ridden Convention to nominate State ofhcers, — those 
measures were overwhelmingly defeated by the representatives of the 
people of Massachusetts in the House of Representatives. And so 
on down the line the tendency has been to give greater control to the 
people of this Commonwealth over the affairs of their own govern- 
ment. I believe that in keeping with forty-two other States of this 
Union which now elect their judiciary and which have a splendid 
judiciary system, we in Massachusetts, who pride ourselves on our 
learning, and on our education, and on our patriotism, and on our 
progress, are no more capable in any of those lines, and are not 
superior in any of those lines to many of the Commonwealths that 
now are electing their State officers. 

Massachusetts is a proud old State. We have much to be proud of. 
But a few weeks ago I had the honor of participating as a campaign 
manager in a district on the Liberty loan, and it was my humiliation 
to read reports from the treasury of the United States that in three 
days the city of Detroit, Mich., which is about half the age of the 
city of Boston, had subscribed $30,000,000 to the Liberty loan. I 
read that Wisconsin had “gone over the top” three weeks before 
Massachusetts. I read that dozens and scores of other cities and 
States were far in advance of my old Commonwealth. I stopped to 
reflect as to why that condition should exist, and I have come to the 
conclusion that we in Massachusetts are standing too much on prece- 
dent, that we are standing too much on the reputation established by 
the fathers of this Commonwealth, and that we are living a great deal 
in the past. We should set our eyes to the future. Therefore I say 
that we must be up and doing if we are to compete with the live, 
active, progressive communities and States of the middle west, which 
are leading Massachusetts to-day in a great many undertakings. 

Let us look at the State of New York, where an elective judiciary 
system prevails. Has New York suffered from an elective judiciary? 
Has New York,gone back? Why, the port of New York in ordinary 
times exports thirty times as much in one day as Boston does, or, in 
other. words, New York city,:which is about the same relative age as 
a municipality as Boston, exports in one day what Boston exports in 
one month. New York is the metropolis of America, the greatest city 
in the world to-day, and contributes in every public movement from 
one-third to one-half of the total subscription, and it is a magnificent 
credit to the American Nation. They have an elective judiciary sys- 
tem in New York. Has New York suffered? Have her judges been 
weak? Have her judges retrograded? Of course they have not. I 
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say to you, Mr. President, that we should give this matter our very 
earnest consideration from the standpoint of what the people of Mas- 
sachusetts desire, and not what we as individuals here desire. 

The greatest argument that has been advanced against this amend- 
ment by its opponents has been that you will contaminate the courts 
with politics, that you will subject judges to the influence of politics, 
and that the wicked contact of partizan politics will cause them to 
lean partizanward in their decisions. As a young man, as one of the 
younger delegates in this Convention, in an assemblage no doubt the 
great majority of whom are my peers intellectually and otherwise, I 
wish to state humbly that, in my opinion, it is the most cowardly and 
the meanest opposition that could be put forward by educated, intel- 
ligent men. Politics will weaken the judiciary! What is politics? 
Politics is the function of operating a government under a republican 
form of government. Politics runs our Nation. While to some’ poli- 
tics may be considered as an undesirable word, yet look up the defini- 
tion of politics and you will find that in the fundamental basis of the 
meaning of the word it means the function of civil government. 
Politics elects the President of the United States, who holds in his 
hands the destinies, not alone of the judiciary and of meaningless 
‘decisions on small matters or big matters, but who holds in his hands 
to-day the balance of the future of this world; and yet, with his 
ponderous responsibilities and with his tremendous cares on his shoul- 
ders he must come before the American people again, if he desires to, 
as he did a year ago last fall, and say to the sovereign power of this 
great republic: “I am your President; I am commander-in-chief of 
your army and your navy; I have the responsibilities, not of all 
nations on my shoulders, but I have the cares and responsibilities of 
civilization on my hands, and I place my case in the hands of the 
great American jury.” By their verdict they decided that he was. a 
faithful servant, and they returned him to the greatest office in the 
world to-day, — to the Presidency of the United States of America. 

These men who sit in their majesty over the courts of our Com- 
monwealth say: “We are immune from politics,” but our great Presi- 
dent, who is one of the greatest men in the history of the world, must 
come before the people and submit his case to the political considera- 
tion of the people of the entire United States of America. And these 
judges, — and I do not want anybody here to misunderstand me, 
I have no personal reference to anybody or to any honorable judge 
who sits in this chamber, — many of them, have been politicians. 
Many of them have served in the House of Representatives. Many 
of them have served as members of the State Senate. They went 
before their people and begged votes and pleaded for votes and asked 

. for votes ‘to elect them to those offices. And then the solemnity and 
the sanctity and the halo of a judgeship loomed up in the horizon and 
they immediately became greater than any political consideration, and 
they forgot the fact that at one time they were politicians in every 
sense of the word, and that when they went on the bench they no longer 
were affected by political considerations. Further than that, many of 
these judges never, would have occupied their positions on the bench 
to-day if it were not for political indorsements, going to a chief execu- 
tive of their Commonwealth elected by the votes of the people and 
sending to him every political Tom, Dick and Harry who could be 
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reached, to secure their appointment. And yet they must be pre- 
served from the taint of politics! 

I wish to contradict the statement that it will drive the judges into 
politics. I want to say, Mr. President, I think it will drive a great 
many judges out of politics. I know of numerous instances where 
judges do not hesitate to exert the influence of their office to favor 
or disfavor certain political candidates. I know of instances where 
judges do not hesitate to ‘solicit votes openly for or against certain 
eandidates. And I say to you that while it may be true that it might 
drive a very few judges into politics it would drive others out of 
politics. So that argument works both ways. 

Further than that, can you imagine the childishness of an argument 
which says that a judge, if he were surrounded by political influences, 
would decide favorably or unfavorably as the influence might lean to 
a defendant at the bar of justice? I believe that our judges are honor- 
able men, I believe that they have the courage of their convictions, 
and it is a charge of cowardice for anybody to advance that a judge 
on the bench of Massachusetts would so far forget the law of the 
Commonwealth and the evidence of the case upon which he was sitting 
that he would let political considerations influence him in his opinion. 
I am not a lawyer, and I am not thoroughly familiar with the law, 
but I do know that the only consideration upon which any judge 
of our Commonwealth ought to decide any case should be the evidence 
and the facts presented to him and the law surrounding that particu- 
lar case, and the statute, and to impute any other intention to any 
honorable judge of this Commonwealth is not helping their cause; it 
is hurting it. I believe that it is a very petty argument to advance 
in opposition to this great measure. 

Let us look to the future. Let us practice what we preach. We 
are not here to-day enacting amendments or constitutional legislation 
for the year 1918 alone; we are enacting it probably for fifty, seventy-— 
five or a hundred years. What we do here will be noted in the future, 
and we shall be passed upon either as men of wisdom or men who 
lacked wisdom. Let me say to you that there is an underlying senti- 
ment all over this great world.to-day, a spirit of unrest among the 
masses of the people, that the time for autocratic rule by the few has. 
passed, the time for the rule of the people has come, and the spirit of 
democracy is now being fought in one of the most volcanic upheavals. 
that the world ever has known. Let us start here and instill democ- 
racy in our own Commonwealth. Let us place the three branches of 
our State government on a democratic basis, — by democratic J] mean 
not political, but on a basis of civil government. 

Of our three branches of government two, the legislative and the 
executive, to-day are under a democratic form of government, and 
they are responsible directly to the people of Massachusetts. The 
Legislature of Massachusetts creates these legislative offices. It regu- 
lates the salaries of the judges, and it regulates their pensions. It enacts. 
all the statutes which the judges and courts interpret, and it is the 
Great and General Court, the highest court in the Commonwealth. 
Yet the Great and General Court must go before the people to secure 
their positions as public officers. The executive department, working 
in coérdination with the legislative department, appoints the judges. 
on the bench. The executive department creates the judgeship and 
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fills the position by nominating the candidate who is selected for the 
position. The executive must go back to the people. The Governor 
of the Commonwealth must go back to the people and submit his 
record to them for their scrutiny. And yet while the department 
that creates and the department that appoints, namely, the legislative 
and the executive, are responsible to the people, the creature that 
they create is greater than both departments and greater than the 
people themselves. Should that exist, Mr. President? Ask yourselves 
if we should have two branches of our government directly responsible 
to the people and one branch of the government responsible to no- 
body but themselves, whose authority is more autocratic than that 
of any other government official in the United States of America, who 
are above the reach of the Legislature, above the reach of the Gov- 
ernor and above the reach of the people who pay the bills, who create 
them and who are supposed to be the sovereign power of our Com- 
monwealth. 
We are living under'a system that was handed down to us from the 

early days of the old Massachusetts Bay Colony, when the judges were 
appointed for a life tenure of office as a reward for their fidelity to the 
King of England. In England the practice always prevailed that the 
King appointed his own councilors, his own judges, who held their 
offices for life or during the life of the reigning king or queen. When 
that sovereign died, or when his term of sovereignty ended, those 
judges, unless reappointed by the incoming sovereign, were removed 
from office, but they maintained their tenure during the service of 
the king or queen who appointed them. You all know Massachusetts 
history. We were a Colony of the English government, and the 
English customs and the English laws prevailed in Massachusetts, 
and our judges were appointed then and are appointed to-day under 
the English monarchical form of judiciary system. We have inherited, 
I might say, a great deal of our common law and a great deal of our 
law from the old English common law, and this is one of the prac- 
tices that we have adopted from England and that we failed to throw 
off when we established a democracy here in the United States of 
America. In my humble opinion the time long since has passed when 
we should imitate any foreign country, any country which is a consti- 
tutional monarchy, and when we should imitate any other foreign 
nation in any of their customs; and yet we are doing it to-day in our 
judiciary system, Mr. President, and I think it is time for a change. 
We have seen the progress of the times. We have seen kings and 

czars and emperors deposed from their thrones. At one time the 
divine right of kings was a recognized principle in some countries. 
In this country, up to the time of the Revolution, when we repudiated 
that policy, it was a recognized policy here by the Tory element of 
our population. But the divine right of kings is a relic of the dim 
past, and the divine right of any man, no matter who he may be, 
‘to occupy any public office without the consent: of the governed also 
is a relic of the ancient past. I believe that in order that we may 
have a truly democratic government, all of our public officers, regard- 
less of the department in which they may be engaged, should be com- 
pelled to go back to the people, who are the fundamental Governors 
of this American government, and to receive anew their commissions 
of office if they so deserve. [Applause.] 
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We have just witnessed during our last session an act further pro- 
tecting the judiciary of the Commonwealth from the control of the 
people of this Commonwealth. We passed an amendment here pro- 
viding for the initiative and referendum, which I voted for and be- 
lieved in. But in that measure as it stands to-day is an exemption 
clause exempting the judiciary of our Commonwealth from the pro- 
‘visions of the I. and R. I voted against that exemption because, 
in my opinion, it makes the I. and R. class legislation to-day. The 
entire masses of the people are going to benefit by the IJ. and R., 
the entire Commonwealth is going to benefit by the I. and R.; and 
yet one small coterie of men in this Commonwealth have a constitu- 
tional exemption which should not exist. Why should any set of our 
citizens, whether they are superior or inferior, whether they are better 
equipped mentally or not so well equipped mentally, — why should 
any class of our citizens be excluded from the operation of any amend- 
ment offered or adopted in this Convention? I believe that that was 
one of the biggest mistakes made by the lawyers of this Convention 
when they insisted that the judges of our Commonwealth be given 
greater privileges and greater sanctuary from the operation of our 
own Constitution than the people themselves who are the owners of 
the Constitution. If I had my way that exemption would be stricken 
out of the I. and R. amendment. And the time will come when, by 
constitutional amendment, it will be stricken out of that amendment 
by action of the Legislature, because, as I have said, we are creating 
a constitutional oligarchy; we are creating a set of men who are so 
far above, who are so far secure from constitutional and legislative 
interference that, to-day, they are governing the governed instead of 
the governed governing them. Our Commonwealth, in the constitu- 
tional provisions laid down by the fathers of this State, wisely decided 
that the people should govern and that they should not be governed 
without their consent and that they should be paramount and supreme 
in all matters affecting political questions. And yet, my friends, we 
have overturned that principle and the people are not supreme. The 
people now are being dominated by one branch of the government 
which is far above all other branches and all other parts of the political 
divisions of this Commonwealth. And therefore I say, in my opinion, 
it was a mistake that ‘will be rectified, I believe, before many years 
have passed, to exempt any class of our citizens from the workings of 
the I. and R. amendment. 
We should allow the people of Massachusetts to decide for them- 

selves on this great question. It is not a question for us to decide. 
The Constitution of Massachusetts is not our property. As citizens 
of the Commonwealth it is our property; as delegates we simply are 
the custodians of that Constitution. We are here to alter, revise and 
amend, — not to take.possession. We simply are in temporary cus- 
tody of that important and sacred document, and let us not, in our 
possible selfish desires or selfish opinions, say to the people of the 
Commonwealth: ‘We say to you that this should not prevail.” » 
Why should the servants of the people dictate to the people who are 
hiring them to come here and amend this Constitution? We are not 
here to dictate, we are here to serve, and we are amending the prop- 
erty of the people of the entire Commonwealth. 
We adopted three amendments at the last session. They did not 
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become. part of our Constitution because we voted on them; of course 
not. We had to submit them to the people for their approval or their 
rejection, and they decided that our course was a wise one, that our 
amendments were beneficial and that they were to the advantage of 
the people of the Commonwealth; and they were adopted. If they had 
been rejected they would not have become a part of our great Constitu- 
tion. Therefore I say it is not our duty to say to the people: “ We don’t 
want this; in our judgment this is unwise; our Constitution should not 
be altered so that we may appoint judges for a limited term.”’ We 
should not take that attitude, my friends. Weshould say to the people 
of the Commonwealth: ‘“ We are your representatives; you sent us here 
as your delegates. We submit this matter to you for your approval or 
your rejection.” That is the attitude we should take on this matter. 
At the present time we have in the service of the United States govern- 
ment over two and a half million of young men, — young men who 
have gone out in the full vigor of their manhood to fight for the United 
States of America. Almost three-quarters of a million of them are now 
on foreign soil. Those boys are offering up everything that they possess 
to the United States of America; and when the Massachusetts boys come 
back to America after fighting the battle of democracy and when they 
realize that in Massachusetts we have only a two-thirds democracy and 
a one-third autocracy, they are going to say to themselves: ‘ We might 
have started house cleaning at home. Our Constitutional Convention 
might have given our people an opportunity to vote on this great ques- 
tion. We have fought for the principles of the control of the govern- 
ment by the people and we believe that it should be adopted in all of its 
branches. If we are sincere in our desire for democracy abroad we 
should practice it here at home.” 
We are sincere in our desire for democracy and we are going to 

accomplish it; but let us be consistent here in Massachusetts and fall 
in line with the forty-two other Commonwealths of America which have 
this system in vogue. 

Our Constitution very wisely provides that this government shall 
be “a government of laws and not of men,” and that is why we are 
here. We are here to amend the basic law of our Commonwealth 
which will endure forever, which will stand for centuries as it has 
stood for several centuries already. We shall pass to the great beyond 
as did our predecessors of 1853. Men are like “ships that pass in the 

. night.’ They come and go and pass by, but good law and good doc- 
trine and a sound Constitution endure forever. Two of our govern- 
mental branches are branches based on that doctrine, — government 
of law. We should extend that policy to the third branch of the 
government. Make it a government of laws and not of men. Fifty 
years from now there will be an entirely new set of judges sitting on 
the bench of Massachusetts, but the basic law of the Commonwealth 
will be practically the same. And let us adhere to that old doctrine 
that we should insist that this be a government of laws and not of 
men. Those men who sit on our bench are simply the instruments 
through which the law is interpreted, and the people of Massachusetts 
are the ones tobe finally considered in all of those interpretations. 
It makes no difference who interprets those laws as long as they are 
interpreted fairly, honestly and impartially, and I say that the people 
should have control of that department as well as of all others. 

‘ 
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In 1853 a member of the Convention stood up and in reply to the 
encomiums of praise that were being heaped on the judiciary, — and 
which no doubt were deserved as they would be to-day, — said: “I 
want to remind the gentleman who has just spoken that these judges 
are, first of all, human. They are men,,and, naturally, being human, 
are fallible.” JI want to remind you that they are, secondly, lawyers, 
and, thirdly, they are judges, and our Constitution says that we shall 
have a government of laws and not of men. Judges are human, 
judges are fallible, judges can make mistakes as well as any other 
men. And let me point out to you two recent decisions of our great 
United States Supreme Court. They were asked for an opinion as to 
the constitutionality of the draft law passed by Congress, which takes 
the bodies and souls of our young men to defend the Nation. They 
very rightly decided that that law was constitutional, as it is, because 
the men were going to fight and give up their liberties and their lives 
for the benefit of the great people of the United States of America. 
We all acquiesced in that decision, But a few days ago, when the 
child labor law came up for decision, these wise men sitting in their 
judgment decided, five to four, that that law was unconstitutional; 
and why? Because it interfered with commerce; it interfered with 
some or with many men making money; because it interfered, as they 
said, with States’ rights; it interfered with industry; it interfered 
with the industrial relations of the different Commonwealths. They 
did not stop to consider that human lives and human rights should be 
paramount to any other consideration of this great United States of 
America, If that law was constitutional which took the lives and the 
souls of our young men to fight in the war, how in the name of de- 
cency and common sense could they decide that the labor of poor 
children could not be regulated without an interference with the Con- 
stitutional rights of the States and with the rights of individuals? And 
yet these men are supreme in their wisdom, supreme in their judgment, 
and they must not be contaminated by the control of the people who 
really created them and who are supposed to control our government. 

I say that we should give this matter our serious attention; that 
we should pause and give this our great attention. Do not hurry 
over this great problem. The people of the Commonwealth will be- 
lieve that we are derelict in our task if we do not devote considerable 
attention and deliberation to this great question. 

Let me quote further. On page 23 of to-day’s calendar there is a 
petition filed by the American Federation of Labor trying to bring 
out what should be a fundamental principle of our Commonwealth 
and which I believe our fathers intended should be in the Constitu- 
tion but which a judge or judges of our Supreme Judicial Court have 
contradicted; and that is that labor, the toil of the hands of an honest 
working-man, is not a personal right, but as they say, it is a property 
right. Child labor is a property right. The labor of the working-man 
is a property right, in the courts’ opinion, but not in mine, nor in the 
mind of any intelligent man in this Convention, And yet with de- 
cisions such as. those facing the intelligent electorate of our Common- 
wealth and of our Nation, men have the temerity to rise in this 
Convention and to say that these men are sacred, that they are in- 
fallible, that they are of a superior mentality and must not be brought 
into contact with the wicked people who play politics. 
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In conclusion I simply want to say that the people of this Common- 
wealth are supreme. It was intended they always should be supreme. 
It was intended that the people should dominate the government and 
not the government dominate the people. It was understood that 
right and justice always should be the principles of this grand old 
Commonwealth of Massachusetts. And I say in my closing words 
that if the legislative department can trust the people, that if the 
executive department can trust the people, then I say to you that 
the judicial department should and must trust the people. [Applause.] 

Mr. Maguire of Boston: I am sorry that the request of the chair- 
man of the committee on the Judiciary (Mr. Morton) for a postpone- 
ment until Tuesday was not granted. I felt, when the gentleman from 
Waltham (Mr. Luce) objected so strenuously, that he was particu- 
larly interested in the matter for debate. I regret very much that he 
is not present during it. I miss also some familiar figures, men who 
are leaders of the bar, — the gentleman from. Wellesley (Mr. Pills- 
bury), the gentleman from Lancaster (Mr. Parker), the gentleman 
from Southborough (Mr. Choate), and the gentleman from Brookline 
who sits in the fourth division (Mr. Whipple). These judiciary mat- 
ters are probably the most important that are before the Convention. 
They certainly ought to have the full attendance of the members of 
the bar at least, and particularly members who arise and object to 
postponement for the reason that they wish the Convention to finish 
their business. It seems to me that they ought not to leave the cham- 
ber except for some very important reason. [Applause.| 

The resolution under debate is No. 197. I offered this resolution 
because it seems to me that it will take the judiciary out of politics. 
I will not read the whole of the resolution, but only the last para- 
graph, which provides that 

The names of all candidates for the office of judge of the several courts aforesaid 
shall be placed on the regular ballot in alphabetical order without partizan or other 
designation except the title of the office. 

Now I hope that some of the members of the Convention who 
oppose this measure will set forth their reasons, will establish or try 
to establish the philosophy which prompts them to object to the pro- 
posed amendment. The delegates to this Convention were elected 
on a non-partizan basis and we may take some credit in the fact that 
perhaps it is a very able assembly, perhaps the ablest, some experts 
say, that ever has gathered together in the Commonwealth. That 
being so, to my mind it follows that the judiciary elected on some 
such plan as provided in the resolution which I have submitted will 
be taken out of politics. 

Mr. Maguire continued his argument Friday, fase 14, 

In my opening remarks yesterday afternoon I called the attention 
of the Convention to the fact that the proposed amendment provides 
for the election of judicial officers by a non-partizan method. A _pro- 
vision is made in the resolution for certain qualifications for the can- 
didates for the several courts, — for instance, the Supreme Judicial 
Court, that they shall have been members of the bar for a certain 
number of years and also shall have attained a certain age. 

In offering this resolution I am actuated by the feeling that since 
the adoption of the Constitution the judiciary has been in politics, 



902 ELECTION OF JUDGES. 

because of the fact that judges are appointed by the executive branch 
of the government. To show how much they have been in politics 
I shall’ read the record of appointments of judges to the Supreme 
Judicial Court and the Superior Court. The record for the minor 
courts is not available, because of the difficulty in getting the statis- 
tics, but the record in the lower courts is even more partizan than the 
record of the higher courts which I am about to read. The record 
begins at Governor Wolcott’s period, and comes down to date. 

In reading this record I am not actuated by anything but fair play. 
Whatever the record shows I am willing to abide by it. 

Roger Wolcott, Republican, Governor during the years 1897, 1898 and 1899: . 
Appointments to Supreme Judicial Court: Oliver Wendell Holmes, Republican; 

John W. Hammond, Republican; William Caleb Loring, Republican. 
Appointments to Superior Court: William P. Stevens, Republican; Charles U. 

Bell, Republican; John A. Aiken, Democrat. 
Five Republicans and one Democrat. 

W. Murray Crane, Republican, Governor during the years 1900, 1901 and 1902: 
Appointments to Supreme Judicial Court: Marcus P. Knowlton, Republican; 

Henry K. Braley, Democrat. 
Appointments to Superior Court: Frederick Lawton, Republican; Edward P. 

Pierce, Republican; Jabez Fox, Democrat; Charles A. DeCourecy, Democrat; 
Robert O. Harris, Republican; Lemuel LeBaron Holmes, Republican; William 
Cushing Wait, Republican; William Schofield, Republican. 

Seven Republicans and three Democrats. 
John L. Bates, Republican, Governor during the years 1903 and 1904: 

Appointments to Supreme Judicial Court: None. 
Appointments to Superior Court: Lloyd E. White, Republican; Loranus E, 

Hitchcock, Republican. 
Two Republicans and no Democrats. 

William L. Douglas, Democrat, Governor during the year 1905: 
Appointment to Supreme Judicial Court: Henry N. Sheldon, Republican. 
Appointments to Superior Court: John A. Aiken, Democrat; John C. Crosby, 

Democrat; John J. Flaherty, Democrat. 
One Republican and three Democrats. 

Curtis Guild, Jr., Republican, Governor during the years 1906, 1907 and 1908: 
Appointment to Supreme Judicial Court: Arthur P. Rugg, Republican. 
Appointments to Superior Court: William F. Dana, Republican; John F. Brown, 

Republican; Henry A. King, Republican; George A. Sanderson, Republican; 
Robert F. Raymond, Republican. 

Six Republicans and no Democrats. 
Eben 8. Draper, Republican, Governor during the years 1909 and 1910: 

Appointments to Supreme Judicial Court: None. 
Appointments to Superior Court: Marcus Morton, Democrat; Charles F. 

Jenney, Republican. 
One Republican and one Democrat. ( 

Eugene N. Foss, elected as a Democrat [laughter], Governor during the years 1911, 
1912 and 1913: 

Appointments to Supreme Judicial Court: Arthur P. Rugg, Republican, 
appointed Chief Justice; Charles A. DeCourey, Democrat; John C. Crosby, 
Democrat. 

Appointments to Superior Court: Joseph F. Quinn; Democrat; John D. 
McLaughlin, Democrat; Walter P. Hall, Republican; Hugo A. Dubuque, 
Republican; John B. Ratigan, Democrat; Patrick M. Keating, Democrat; 
Nathan D. Pratt, Republican; Frederic H. Chase, Democrat; Richard W. 
Irwin, Republican. 

Five Republicans and seven Democrats. 

The “Old Boy” evidently was rather fair, I should presume, be- 
cause part of the time he was a Republican and part of the time he 
was a Democrat. [Laughter.] 

David I. Walsh, Democrat, Governor during the years 1914 and 1915: 
Appointments to Supreme Judicial Court: Edward P. Pierce, Republican; 

James B, Carroll, Democrat. 
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Appointments to Superior Court: William Hamilton, Republican; Christopher 
T. Callahan, Democrat; James B. Carroll, Democrat [Carroll was pro- 
moted, but I am counting him twice]; James H. Sisk, Democrat; Philip J. 
O’Connell, Democrat. 

Two Republicans and five Democrats. 
Samuel W. McCall, Republican, Governor during the years 1916, 1917 and 1918: 

Appointments to Supreme Judicial Court: None. 
Appointments to Superior Court: Webster Thayer, Republican; Franklin T. 
Hammond, Republican; Nelson T. Brown, Republican; Louis 8S. Cox, Re- 
publican; Charles E. Shattuck, Republican. 

Five Republicans and no Democrats. [Applause.] 

The whole case with reference to the judiciary in this State is con- 
tained in the record that I have just read. It shows that whoever is 
Governor, whichever party is in power, judicial appointments are 
viewed just the same as any other political patronage. 

Where does this lead? The Republicans have shown unfortunately 
a narrow, petty, selfish attitude in the appointment of the judiciary. 
It is idle to say that they do not consider politics or political friend- 
ship. I venture to say that very few men ever are appointed to the 
judiciary, either in the higher courts or in the lower courts, without 
political backing. If the judges are not politicians they are the friends 
of politicians. We see how this example of selfishness controls in the 
government of cities. 

The complaint is made sometimes that here in the city of Boston 
offices go entirely to Democrats. All too true, and solely because they 
have a big majority of the votes in the city. If they have been selfish, 
and if they continue to act in a selfish manner in the matter of filling 
appointments in the city, it is because those who controlled the city be- 
fore they did acted that way, controlled everything, appointed nobody 
but party workers, nobody but members of the machine, nobody but 
those who were indorsed for active party work. 

It is to provide against this that I have introduced this resolution 
which, in my opinion, takes the judiciary as far as possible out of 
politics, and puts it up to the members of the bar, puts the burden on 
them to be alert and vigilant in the selection of the judges for the 
several courts. If the bar will be active and vigilant, if the bar will 
indorse A over B as being more competent, more intellectual than B, 
the people, in my opinion, will take A over B. We shall have a better 
judiciary. In other words, the judiciary will be much more inde- 
pendent if selected by the people than if appointed on the indorse- 
ment of some political machine. 
We sometimes hear the United States Supreme Court cited as an 

example of the fine operation of an appointed judiciary. Within our 
own generation we have seen that court pass on the income tax 
amendment, a judge changing from yes to no and deciding the matter 
by his vote. Latterly we see them defending and protecting, perhaps 
rightly, the Shoe Machinery Trust. But only the other day they had 
no mental processes that would permit them to protect the little 
child; — the little child who is more important to the country at this 
time in our crowded history than ever before, —no humanity, no 
mental processes, no sentiment, no imagination that would permit 
them to protect the little children of the country. 

Now, my friends, some members of this Convention hesitate to talk 
about the judges, — they are a sanctified body. Let me tell you that 
they are very, very human. Any old member of the Legislature will 
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tell you that they come stalking through these halls lobbying for in- 
creases of salary, lobbying in a manner that would bring a blush to 
corporation lobbyists. And members of the bar, active in Suffolk 
County, will tell you that they importune the sheriff, importune the 
clerks of the courts, to appoint relatives to jobs. Imagine a judge 
upon the bench coming down and asking the sheriff to give a relative 
a job! 

I am asking the members of the bar in this Convention, — a hun- 
dred and fifty strong, —I am asking them to take’the judiciary out 
of politics. I am asking them to take the profession away from the 
dark abodes of politics. Let us go back to, the ivory towers where the 
intellectuals dwell and from there send forth judges who will admin- 
ister justice with an even hand. [Applause.] 

Mr. Lucz of Waltham: I am informed that yesterday my remarks 
about the gentleman from Boston who was absent (Mr. O’Connell) 
might be interpreted as impugning his veracity. Such was not my 
intention and I regret that my words could warrant the inference. 
Had the gentleman mentioned to me the fact that he was engaged in 
court I might have reminded him that the courts have given the work 
of the Convention the right of way. However, in the hope that if 
my words yesterday stirred up at all the spirit of controversy, the 
night may have allayed that spirit, I would suggest to those who are 
advocating these resolutions relating to the change in the judiciary 
that perhaps as practical men we may save the Convention delay and 
ourselves much inconvenience if we will take notice of the fact that 
the gentleman from Boston to whom I have referred has contem- 
plated making his contest upon the second measure below this in the 
calendar, No. 115. If it is the case that a large body of opinion in 
this Convention favors a change in the method of the selection of the 
judiciary or their tenure of office, I should be the last to discourage 
debate upon the subject. But if, on the other hand, it is the case 
that no large body of sentiment favors that change, then perhaps the 
determination of the fact may facilitate our handling of the question. 
If we should at once reach what may be in effect a test vote upon » 
this particular proposal, construing it as without prejudice to those 
that are to follow and thus in no way checking debate upon the main 
subject, we perhaps can all get illumination. And for that reason, let 
me repeat, without any prejudice to the matters that are to follow, 
but simply to ascertain whether the body of sentiment in favor of 
this proposal calls for further long discussion, I shall make presently 
the suitable motion. 

Permit me first, however, to express a personal opinion that a great 
value of a Constitutional Convention is its educational value. We 
are all familiar with the fact that none of the proposals of the Con- 
vention of 1853 met immediate acceptance, but that many of them 
educated the people to the point of approving changes later on. And 
when I advocated the holding of this Convention it was with the hope 
that the discussion of public questions upon a high plane might con- 
tribute to the welfare of the Commonwealth. But circumstances have 
changed so wonderfully since then, so terribly changed, that now we 
find it necessary to forego discussion which is meant only for effect 
outside of these walls. Therefore it should be borne in mind that de- 
bate meant purely for the purpose of propaganda may not deserve or 
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demand now the time that otherwise we would with great profit give 
to it. There are measures later on in this calendar to which I would 
be glad to address myself in order that my arguments might go be- 
yond these walls and might help perhaps to a clearer understanding 
of our problems. But under the circumstances may I not appeal to 
the common sense of the gentlemen to grant that we may not take 
the time now to advocate propositions which are certain not to receive 
the approval of the Convention, simply for the sake of educating 
opinion? Would we not better confine our time and effort to those 
proposals where we are nearly evenly balanced or where there is a 
decided preponderance of opinion in favor of action? In order, then, 
to ascertain whether a large majority of the Convention has decided 
what it desires in this matter of the tenure of the judges and to avoid 
if possible a prolonged debate, and without prejudice to the matters 
later on, purely in a spirit of amity, entirely for the purpose of aiding 
the Convention if possible, I move the previous question. ) 

Mr. Carr of Hopkinton: I have listened to what the gentleman from 
Waltham has just said and I have talked with the gentleman from 
Boston (Mr. O’Connell) this morning. He called me up at my office 
and I reported what transpired yesterday, although he already had 
been informed; and I do not understand from what the gentleman 
from Waltham has said that it coincides with what the gentleman 
from Boston told me this morning. I understand the gentleman from 
Waltham as saying that the gentleman from Boston was concerned 
only about No. 115 on the calendar. I do not know who his authority 
is for that statement, but the gentleman from Boston has told me that 
he wished to be heard upon the Maguire proposal, or this No. 112 on 
the calendar. I do not want to cause delay in this Convention, I 
want to reach a conclusion just as quickly as any member of the Con- 
vention does, but I feel that the way this matter has been handled is 
not fair to the members of this Convention. There was a fair propo- 
sition for a postponement of these matters until next Tuesday. It 
could have gone over very well till next Tuesday. Then there would 
not have been any excuse for anybody not being here. But the attend- 
ance has not been any greater at the consideration of the question 
that preceded this, that we considered yesterday, in which the gentle- 
man from Waltham says there might be more interest than there 
appears to be in this resclution. This question, I think, is probably 
as vital a question to a great many members of this Convention as 
any resolution in the calendar, and it very well might have happened 
then that this matter could have been postponed. Now there is not 
a quorum here this morning and I am going to raise the question of 
no quorum because I feel that the gentleman from Boston ought to 
be given an opportunity to be heard. It is not a question of the 
court’s excusing him if he is engaged in the Convention. We know 
that the judges have been very considerate of the lawyer delegates 
who have had cases, but here is a delegate whose jury had been im- 
paneled and he is obliged to go forward with his case. I do not know 
whether he is for the plaintiff or for the defendant. If he was for the 
defendant it would not have been fair to abandon him at that time. 
If he was for the plaintiff he bad only about three or four or more 
days before the adjournment of the court and it might be possible 
that his client was crowding him for a trial. It seems to me only fair 

/ 
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that the member from Boston ought to have an opportunity to be 
heard on this particular resolution, which, in his opinion, may be the 
most important resolution on the judiciary or the only resolution on 
that question that he would stand for. 

Mr. Herperr A. Kenny of Boston: I am sorry to hear the gentle- 
man from Waltham move to restrict debate after the very good work 
on the part of the committee on Rules. It seems to me the committee 
on Rules have limited debate fairly. Now there is considerable dis- 
cussion to be had on this question of the judiciary. My brother from 
Waltham said that the Convention of 1853 was really a campaign of 
education, and this Convention by discussion can provoke good 
thought if politics and log-rolling are laid aside; but the gentleman 
from Waltham in his artful way of getting rid of all judicial measures 
is using this subterfuge to side-track this debate. Therefore I trust 
that this Convention will not stifle speech by adopting the recom- 
mendation of the gentleman.from Waltham. 

Mr. Aytwarp of Cambridge: I sincerely trust that the previous 
question will not be ordered. I do not think that any of the reasons 
urged by the gentleman from Waltham will expedite progress on this 
matter, or the contention that the arguments that may be addressed 
to all similar measures may well be discussed during the consideration of 
this measure; and if this one is put out of the way now, as the gentle- 
man assumes, because there is not much interest in it, it will not save 
any time. I do not know how much interest there is in this particular 
measure in this assembly, but I do know that there is great interest 
in it throughout the Commonwealth, and I think it would be a mistake 
to put it so that, by any snap vote or by any effort made on the part 
of those who believe there will be a smaller vote in favor of this than 
of some other measure, there would not be a free discussion. 

Mr. UNDERHILL of Somerville: I do not possess the diplomacy of 
the gentleman from Waltham, but I should like to bring to the atten- 
tion of the delegates one or two facts regarding this matter. It was 
debated at length before, three whole days practically being given 
to a discussion of the question. The gentleman from Charlestown 
(Mr. James H. Brennan) had the matter recommitted in order that 
he might have an opportunity to express his opinions, which he did 
yesterday very ably, as he always does. The gentleman from Boston 
to whom reference has been made (Mr. O’Connell) has spread through 
the Convention, by mail, his remarks upon this feature of our work. 
Now, sir, if we are going to be courteous and kind and friendly and 
considerate of every man who would like to get into print, — and 
this is where I lack diplomacy, — who would like to get into print, you | 
are going to sit here until Christmas again. If you had adopted my 
proposition not to print remarks verbatim, as I urged the Convention 
last year, you would have been out of here last winter. [Applause.] 
The time has come when the delegates should decide once and for all 
whether we are here in the public interest or whether we are here on 
our private political business. And I think that we might just as well 
drop the question of courtesy and kindness and all of that sort of thing 
and get right down to practical business. I trust that the previous 
question will prevail. 

Mr. James H. BRENNAN of Boston: I am somewhat amazed at the 
action of this intended deliberative assembly in shutting off debate on 
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a momentous question before one word has been said in opposition to 
the enactment of this amendment. With this great assembly com- 
prising 150 members of the bar, not one single, solitary, legal light 
has stood’ upon the floor of this Convention to give a sound, intelli- 
gent reason why this matter should not be enacted into our Constitu- 
tion. We have heard imputations here that speeches have been made 
for the purpose of propaganda, — the statement made by the gentle- 
man from Waltham. I do not know just what he means by propa- 
ganda, and possibly his own attitude may be also that of a gentleman 
speaking from the standpoint of propaganda, because, as I understand, 
he is a candidate for higher honors and those who are “in glass houses 
should not throw stones.”’ The gentleman from Somerville, who im- 
pugns the intentions of those who favor this amendment, says that this 
matter had been debated for three days. I beg to differ with the 
gentleman. It was debated for thirty minutes. It was reconsidered 
after being rejected without debate, and I wish to correct the record so 
far as his assertion goes that this matter was debated for three days at 
the last session. I want to say to him that it is very unfair, that it 
is not legislative courtesy, to doubt the motives of any speaker on any 
matter in this chamber. And let me remind him and the gentleman 
from Waltham that all the purity and civic righteousness of Massachu- 
setts’ politics does not come from Waltham or from Somerville. [Ap- 
plause.| And I deny their right to impugn the statements of any man 
on the floor of this Convention. I want only to ask that the layman 
statesman on the committee on Judiciary in charge of this report (Mr. 
Sullivan of Salem), who, by his splendid ability and talents, although 
a layman, occupies a position on the committee on the Judiciary, that 
he stand on his feet and defend the report of his committee and give 
to this intelligent body two reasons why this matter should not be 
enacted into our Constitution instead of putting on a gag rule to stop 
intelligent discussion. I come from one of the largest congressional 
districts in the United States and one of the most historic, and I say 
to you as a delegate from the 10th Congressional District of Boston 
that there is a sentiment in this Commonwealth for the direct election 
of all of our public officers. 

Mr. McAnarney of Quincy: I did not intend to say anything about 
this resolution, but I have been approached by members of the Con- 
vention and requested to state the position of the Judiciary Commit- 
tee. That I will not do, because I shall leave that to the member of 
the Judiciary Committee in charge of this measure. But I do want 
to say this, that if for one moment I believed that in a Massachusetts 
Constitutional Convention with a membership of 155 lawyers the 
judiciary of this Commonwealth needed any man to rise in its de- 
fence, I would consider that fact alone sufficient to make one reflect 
and consider whether or not there was not something wrong, some- 
thing which called for a change in the method of selecting the mem- 
bers of our judiciary. But it stands as a fact on the record of this 
Convention that not a man who has spoken here has made any attack 
upon our judiciary. Have you noticed that? Not one attack has 
been made upon the judiciary of this Commonwealth! The attack 
has been made upon the method by which they are selected. Am I 
not correct in my analysis of the arguments in support of this resolu- 
tion? If, then, the attack is merely upon the method by which they 



908 ELECTION OF JUDGES. 

are selected, and no attack has been made, — because no man dares 
to make an attack, — upon the judiciary itself, because its record 
would refute it, is there not, then, in that fact a confession that our 
judiciary is above criticism and above attack? Can it be said of a 
method of creating a judiciary which has been in force for over a 
hundred years and where the men appointed to office under it have 
been above attack, that such a method of creating the judiciary ought 
to. be changed? 

Reference has been made here to other States. Let me give you as a 
complete summary of this question the conclusion arrived at in 1915 by 
an able committee of the New York City Bar Association. [| will read 
to you just one sentence from the report, prepared by the committee, 
a committee consisting of some of the ablest lawyers in a State having 
an elective judiciary: 

Your committee is of opinion that the best and most practical method of securing 
learned, experienced, upright and impartial judges and of maintaining independence 
is by appointment and not by election. 

Mr. Carr of Hopkinton: I hesitate to speak on this question in 
the five minutes that is allotted to me, as I did hope that the matter 
might be given opportunity to be more fully discussed. It may be 
that we shall have an opportunity of discussing this subject more fully 
on the resolutions that follow this one if the same policy is not adopted 
and the previous question moved before members are permitted to 
debate the resolutions that come up at that time. I am not going to 
attempt to pick out any member of the judiciary and say: “ Here is 
a glaring example of inefficiency caused by partizan appointment, and 
for that reason we are advocating a change in the system.” No man 
or set of men advocating this proposed change in our system is adyo- 
cating it on any concrete instance of political appointment, as the last 
speaker might try to have you infer: That is not the motive that is 
prompting us to seek this change. We are prompted to do this 
because we wish to bring our judiciary nearer democracy, — to get 
nearer to our democratic ideals in the selection of our judges than we 
have been getting by the system that prevails in’ this Commonwealth 
and has prevailed so long. We are practically the only Common- 
wealth in the Nation that has an appointive system. I think there — 
is only one other. The majority of the other States have the elective 
system of judges, and surely the decisions in those States which elect 
judges are fair examples of justice, and human rights have been pro- 
tected equally as well as they have been in the Commonwealth of 
Massachusetts. I shall not attempt to criticize any individual judge 
for any decision he has given. But all you have to do is to review 
the appointments and examine the method that has been employed 
before the appointments have been made. I will give you in the form 
of a little fable a picture of the process of appointing judges in Massa- 
chusetts. There was once upon a time a man who had engaged in 
the practice of law, who had tried cases in the various courts of the 
Commonwealth and who had been appointed to positions of confidence 
and gained a reputation as a successful attorney, and was independent 
in politics. There came in his lifetime a vacancy in the office of judge 
in his judicial district; and this man, believing that possibly politics 
would not enter into the question, and aspiring to the office, became 
a candidate for judge in that district. He went among his fellow- 
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townsmen who knew him best and circulated a petition certifying that 
he was a competent man. He went among the attorneys who knew 
him and they indorsed his petition, and he went before the Governor 
of the State asking the appointment. After this gentleman’s petition 
had been considered he was informed by the Governor of this Com- 
monwealth whose name I shall not mention, or by the secretary of the 
Governor of this Commonwealth, that it would be negessary for him 
to remove the opposition of the leader of the party of which the Gov- 
ernor wasa member. The applicant, who formerly had had belief in the 
Legislature, once had dared to oppose the Speaker of the House of 
Representatives on labor legislation, and he thus aroused the animosity 
of that Speaker. The message was conveyed to this aspirant to the 
office of judge and who had those indorsements of his fitness, that if 
he would see this man who was opposing him and get him to with- 
draw his hostility he would be appointed judge. 
Now is not that a beautiful situation? Is not that a beautiful situ- 

ation? I do not know whether other candidates for the office of judge are 
‘put on the grill as this poor fellow was, but those are facts, and those 
are the methods that are employed now in the appointment of judges. 
I ask you if it is not far better for this Commonwealth to follow the 
proposition laid down in the resolution offered by the gentleman from East 
Boston (Mr. Maguire) wherein he puts the election of our judges on a non- 
partizan basis. The candidate has to have certain qualifications by the 
amendment proposed in the resolution. He has to be of a certain age, a 
man learned in the law, and must go before the people as non-partizan. 

Mr. Aytwarp: I well could have wished that this matter had been 
attended to in the last session of this Convention when the I. and R. 
was before us. I am satisfied that the people of this Commonwealth 
are interested vitally in this question as to whether or not judges shall 
be elected or appointed for a term of years, and I am satisfied whenever 
this question is put before the people that the present method will be 
repudiated by the people. It is not so much what some individual may 
or may not do; the difficulty is that it is almost impossible to remove 
judges. This is the only State in the Union in which that state of 
affairs exists. We have had occasions in the Commonwealth, — one I 
can remember within my time at the bar, —of a man occupying a po- 
sition on the bench in this county, unfitted for years, who would not 
resign, who begged for a pension, and who was allowed to stay there 
because of the difficulty of removing him, because of that sympathy 
which would go out to an old man even though they could prove their 
case. This showed at that time that the system was an improper one. 
The gentleman from Quincy on my right (Mr. McAnarney) wants to 
know, and is surprised that members of this Convention have not made 
allegations against judges. What does he think the lawyers of this 
Convention are, — suicides? — to stand up here and make a personal 
allegation against judges, so that they may be “soaked” by those 
judges or their friends the next time they go into court? I do not 
think the lawyers of this Convention who oppose the present method 
are so unselfish as that. 

I am not particularly interested in this proposed amendment, but 
I shall vote for it as a protest against the present method. I am 
more particularly interested in a later measure, namely, the proposal 

» for appointment by the Governor for a term of years, which I believe 
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is a method that this State will come to finally. And if something is 
not put in or sent to the people from this Convention regarding the 
selection of judges I am satisfied, because of their inability to act 
under the JI. and R., that there will be another Convention much 
sooner than this one was called. I am sorry that there is not further 
time to discuss this question. : I am afraid that in view of the success 
of the opposition here in getting this previous question put through, 
a very short time may be permitted on the other proposals, because 
I can well understand that the conservative element in this Conven- 
tion have lobbied pretty well and found out how many votes are for 
and against these measures. And if we are to judge by the experience 
of this measure I am afraid that debate may be cut off on the others, 
and I believe there are several members of this Convention represent- 
ing large constituencies who wish to discuss them more fully than they 
have had the opportunity while this measure has been under discussion. 

Mr. Curtis of Revere: I want to ask the attention of this Conven- 
tion but for a few minutes. For several seasons I have passed the win- 
ter months in Miami, Florida. I am well acquainted there,and I desire 
to relate a little incident that occurred, which bears upon this question. 

There was a policeman in Miami who presented me a card on the 
street, asking me to vote for him as a judge of the municipal court. 
He had had no experience as a lawyer, and I was not entitled to vote 
there, but he did not know it; he thought I might be a resident. He 
was elected a judge, and I went to his court frequently, just as a place 
of amusement, and a good many other tourists would do the same. 
None of Gilbert and Sullivan’s plays compared in amusement with 
the way that man administered justice. JI simply say this as regards 
one case of the election of judges by the people. 

Mr. Suntivan of Salem: I°am sorry that I cannot see my way 
clear to gratify the desire of the gentleman from Charlestown (Mr. 
James H. Brennan) to hear me make a “regular speech,” as he calls 
it. I have it all prepared here, and in writing, and if I thought it was 
necessary, or that it would change any votes, I would give it. I agree 
with the sentiments expressed by the gentleman from Somerville (Mr. 
Underhill) and am not anxious to see any speech of mine printed and 
circulated for posterity to read or for political effect. I think most 
of the men in this Convention have their minds made up as to how 
they shall vote on this measure. They have expressed themselves on 
this subject in many ways during the debate at the last session on the 
judiciary questions and the I. and R., and our Judiciary Committee 
are not going to try to make any defence of the Massachusetts judici- 
ary as attacked in the debate on this measure, because it does not need 
any. In my opinion the best defence that the Massachusetts judiciary 
can have as regards the attacks made upon it during the present de- 
bate on this measure and the most eloquent and decisive speech that 
will be made in behalf of the judiciary of the Commonwealth will be 
the simple announcement of the presiding officer of what I know will 
be a large majority vote in favor of sustaining the report of the Judici- 
ary Committee for the rejection of the measure. With that statement 
I am willing, as the member of the Judiciary Committee in charge of 
the adverse report, to have the measure go to a vote at this time. 

The resolution was rejected, Friday, June 14, 1918, by a vote of 125 to 32. 
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Tenure of Judicial Officers. 

ee William H. Sullivan of Boston presented the following resolution (No. 
194): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 
In order that the people may not suffer from the long continuance in place of any 

judicial officer, other than a justice of the peace, who shall fail of discharging the im- 
portant duties of his office with ability or fidelity, all commissions of judicial officers, 
other than justices of the peace shall expire and become void, in the term of ten 
years from their respective dates; and, upon the expiration of any commission, the 
same may, if necessary, be renewed, or ‘another person appointed, as shall most con- 
duce to the well-being of the Commonwealth: provided, nevertheless, the Governor, 
with consent of the Council, may remove them upon the address of ‘both Houses of 
the Legislature. 

The committee on the Judiciary reported at the 1917 session that the resolu- 
tion ought not to be adopted. It was considered by the Convention June 14, 
1918. 

Mr. William H. Sullivan of Boston moved that resolution No. 345 be substi- 
tuted. This amendment was rejected, by a vote of 53 to 79. 

The resolution (No. 194) was rejected June 14, as had been recommended by 
the committee on Judiciary. 

THE DEBATE. 

Mr. Herpert A. Kenny of Boston: I certainly believe in the views 
of my friend and co-worker, Mr. Maguire of East Boston. I feel that 
my brother from Quincy (Mr. McAnarney) will have to seriously 
apologize to the people of Quincy when he gets back, for his conduct 
here. It seems to me that my brother from Quincy has joined the 
Conservative Club that runs this Convention, and the “high-brows”’ 
have got him. No more serious subject bothered the minds of the 
Convention of 1853 than this present subject of the tenure and the 
election of judges. When the Union of States was formed by the 
adoption of the Federal Constitution the principle of popular election 
was applied to government more than ever before in human history. 
It was applied to the legislative department; it was applied to the 
executive department; but it was withheld from the judicial depart- 
ment because of the fears of Alexander Hamilton, who felt that im- 
perialism already had conceded to democracy too much and could con- 
cede no more. 

His influence made the judges of the Federal government inde- 
pendent of the people by giving to the chief executive the right to 
appoint them, a system analogous to that advocated by our oppo- 
-nents who would give to the chief executive of the State the right to 
appoint the judges of the State. 

Of the Federal system as now practiced i in this State, we say that 
it was obnoxious to Thomas Jefferson, whose theory of government 
has found favor with the succeeding generations while the imperialism 
of Hamilton has been discountenanced. And it has proven very ob- 
noxious to the people at large, as a summary of the judicial systems 
now employed by the various States will show plainly. For in spite 
of the many excellencies in the Federal system and in spite of the 
fact that it commonly is held up as a model in all things govern- 
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mental, forty-two of the States of the Union have seen fit to depart 
from the Federal usage of selecting their judges. 

The doctrine of Jefferson is fast getting control. Jefferson regularly 
expressed the fear that the courts of the United States were attempt- 
ing to break down the constitutional barriers between the coérdinate 
powers of the State and the Union. 

The first ground on which we oppose this system is its inconsistency. 
We live under a democratic form of government. We elect Legislatures 
and delegate to them the making of laws, and why shall we not elect 
the judges to whom is delegated the business of interpreting those laws? 

If it is right to apply the principle of popular election to the execu- 
tive department and the legislative department, on what ground do 
we discriminate against the coérdinate department of justice? It is 
only when we look deeper into the nature and powers of this depart- 
ment that we can explain this inconsistency. What relation does the 
judicial department bear to the legislative and the executive depart- 
ments? The three are codrdinate in name and in fact, they cannot 
destroy each other, but in some respects the judicial department is 
supreme. 

The executive department exercises a limited control over the legis- 
lative by reason of the Governor’s power of vetoing legislation, but 
that veto may be overridden by sufficient majority of the Legislature. 

But the Supreme Judicial Court exercises a final and unquestionable 
authority over legislation; the Supreme Judicial Court can annul an 
act, not only on the ground that it violates the express provision and 
clear implication of the Constitution, but even on the ground that 
it is not in harmony with the spirit of the Constitution. 

Another argument in favor of the existing system is that the people 
are not as well qualified to elect their judges as are the Governor and 
the Council to appoint them. There is not the slightest evidence 
tending to prove the truth of this assertion, and it is a direct insult 
to the intelligence of the citizens of the Commonwealth. There is no © 
reason for thinking that they are not as able to choose the judges as 
they are to choose the other officers of the government. 

It is an insult to any judge to intimate that he can be deterred from 
the proper performance of his official duties in the manner suggested; 
and it is also ‘a serious reflection upon the character of the people to 
say that they ever will be guilty of thus interfering with the adminis- 
tration of justice. If there is any force in the argument it can be 
applied with the same reason to the other officers of the government, 
such as the district attorney. 

The doctrine of the independence of the judiciary assumes that just 
in proportion as judges are rendered independent of the people will 
they become impartial and just in their decisions. So far from this 
being true, eminent publicists contend that this independence has pre- 
cisely the opposite effect upon them, Such is -human nature that the 
possession of unlimited power, like that which is exercised by our 
courts in certain matters, coupled with the absence of responsibility 
to the people for its proper exercise, tends to render the judges arbi- 
trary and unjust in their rulings and decisions. They know full well 
that their positions are secured to them for life, — the provisions of 
the Constitution in regard to their impeachment and removal from 
office by address being wholly inoperative. For however much the 
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people may suffer from the unjust acts of the judges there is little 
prospect of success in any effort which may be made to remove them 
from office so long as their conduct is not positively criminal. 

The sins of the Judiciary Committee are not sins of commission 
but omission. Governor McCall in his opening words to this Con- 
vention said the fact that it was war time would give us a keener 
perception. Have we used it? Has the shadow of war thrown over 
our deliberations dispelled the ordinary legislative atmosphere? Is 
not every measure fitted to the Procrustes bed of the Legislature? 
For what purpose’was this Convention called if it were not to satisfy 
the social unrest so apparent, to ameliorate, if not cure, the hardships 
and defects of our social fabric? Are we giving the thought to this 
epoch-making Convention that we should? Is not sound more popu- 
lar than sense? Are we dealing with questions in the cold academic 
analysis which reason dictates, or do our personal and business ‘rela- 
tions unconsciously enter into our judgments? 

Mr. William H. Sullivan of Boston moved that the resolution be amended 
by substituting a new draft (No. 345). 

Mr. Sutiivan: After a career of over a quarter of a century in 
the courts, and a very pleasant experience, I am not here to criticize 
the judges, who in the main have been very kind to me; and if I 
were inclined to criticize the judiciary, the recent appointment of one 
of our members, the gentleman from Lancaster, to the lowest court, 
and the appointment of a very human district attorney in Essex 
County, a brother of another member, to the Superior Court, would 
deter me from any very harsh criticism. But feeling that perhaps 
twenty-five years’ active practice in the courts might qualify me as an 
expert, I am encouraged to discuss this question somewhat briefly, 
and to appeal to you hopefully to submit to the people this amend- 
ment to permit the appointment of judges for a term of years. 

Were it not for the fact that this first debate has terminated so 
disastrously for the friends of the people, there would be greater 
reason to believe that some of our more exclusive members would 
listen seriously to a discussion of the limited tenure of judges. I 
talked with one of the greatest admirers of our judiciary, and he said 
that if he had not taken such a firm position in the committee on the 
Judiciary he would be in favor of limited tenure of judges. 

What purpose does the judge serve? The judge is appointed to 
dispense justice, courteously, impartially and wisely, to guarantee the 
security of the life and liberty, the reputation and property, of the 
people; and yet this man, who is appointed to render such service 
to the people, is beyond the reach of the people. 
How is the judge appointed? After carefully considering him geo- 

graphically, socially and politically. What is the history of the recent 
or up-to-date appointments? Serving on the Judiciary Committee of 
the Legislature, one beholds the secretary of the Bar Association 
(who has been in constant attendance at this Convention) leading by 
the hand some prospective candidate for a judicial appointment; and 
this candidate becomes effusive over everything the Bar Association 
desires. Ergo he is in line for an appointment. Now, our friend from 
East Boston gave a list of the recent judicial appointments by the 
present Governor, seven judges, —all Republicans, —two of said 
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judges being appointed to the Suffolk Probate Court, where Arthur 
Dolan, Register of Probate for years, entitled to the promotion as 
established by custom and especially fitted for the appointment, was 
not appointed because he was a Democrat. Twice was this judicial 
appointment withheld from the man best fitted for it that a Repub- 
lican Governor might strengthen his political fences by means of a 
partizan appointment to the judiciary. That is your politics. 

As to the geographical consideration: Suppose that there is a va- 
cancy in the Superior Court; it is the turn of Plymouth County to 
have a judge; and so some lawyers, practicing in the lower court, 
who, every one of them, are anxious to become a successor to the 
judge of that court, peddle about a petition to promote the present 
incumbent in order that they may succeed him. What eminent fit- 
ness! That, briefly, is the history of the appointment. 

After the judge is appointed he becomes free and independent, 
according to our self-appointed spokesmen. “Free and independent, 
and let us keep him so,” they say. How free is he? The poor judge 
cannot talk with an exclusive lawyer for the New York, New Haven 
and Hartford Railroad Company but we, less fortunate, conclude 
that he is being “contaminated,” or that he is unduly friendly with 
this legal aristocrat. On the other hand, if he is a man from the 
plain people, appointed by Governor Foss, then the legal aristocrat 
suspects that the judge is too close to the plain people when he 
listens to a funny story from me. The poor judge cannot eat at a 
public restaurant, although of late he is seen there; he must eat at 
the University Club, where there is a sanctified atmosphere, and 
where he comes in contact with our legal aristocrats who mainly 
represent corporations. 

Free and independent! I wonder if they appreciate, these legal 
aristocrats, what that utterance means when they defend the judges. 
I am not going to attack the judges, only to say this, that, if all the 
judges were to seek reappointment, Judges King and Raymond are 
the only incumbents of the Superior Court who would not be con- 
sidered for reappointment. 

Free and independent judges, —and their friends and defenders 
say: “Let us keep them free and independent and not make them 
subject to the whim of reappointment.” What does that mean? 
What would tend to make a judge free and independent? Does a 
judge become free and independent when he is assured that he cannot 
lose his salary, that he cannot lose his pension, that he cannot lose 
his position? The defenders of the judges say: “Consider the per- 
sonality of the different judges and do not affect their independence, 
do not render them less free and independent, because if they are 
not assured of their salaries and pensions and positions, they will be 
susceptible to unworthy considerations and will not be so good nor 
will they remain honest.” JI think that such an argument is an in- 
sult to the judges. I know if I was a judge, —and I know it is 
true of the judges with whom I am intimate, —I gladly would go 
before the people. I remember attending a banquet to Judge Keating, 
an ideal judge, a man for whom I have great admiration and respect, 
and that is the reason I attended the banquet. It was attended also 
by our legal luminaries, the professional orators of the Bar Association. 
I generally refrain from attending these functions because I must 
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listen to the drivel of this mutual admiration society when I go; 
but because of my warm friendship for Judge Keating I went. Judge 
Hammond of the Supreme Judicial Court stood before us and pa- 
thetically asked the lawyers present to express honestly their opinion 
of the judges, and he said: “We are aloof from the people,’”’ and he 
was a pathetic and tragic figure. I sympathized with him then, I 
sympathize with him now, and it is because of my sympathy for a 
real judge that I am advocating this limited tenure. 

Judge Hammond said: “Please tell us what you think about us; 
we are aloof from you, we cannot mix with the people as we would 
like to, we would be misunderstood.”’ And the friendly Bar Asso- 
ciation orators told what they thought of him, while the only friend 
of the plain people present was restrained from disturbing the harmony 
of the occasion. [Laughter.] 

Now, the judges want to know what the people think of them, and 
the more human and better a judge is the more he wishes to know it. 
Judge Aiken is the Chief Justice of the Superior Court. I question 
if he is the best lawyer on that bench, but he fills that position better 
than any man who ever held that position. Judge Aiken and Gov- 
ernor Foss have done more to inspire confidence in the judiciary among 
plainer members of the bar and the plain people than Chief Justice 
Shaw and all the other great jurists who ever lived in this Common- 
wealth. Judge Aiken is essentially human, —a courteous, merciful 
judge, to whom anybody and everybody can go and be assured of 
fair treatment. Judges approaching this standard were appointed by 
Governor Foss, and perhaps the only purpose my address will serve 
is to pay a little tribute to Governor Foss. Politicians may laugh 
at him as they will, they may say he is here to-day and there to- 
morrow politically; but Governor Foss appointed to the judiciary 
men of the Catholic faith when it required great courage, physical 
and moral, to do it, and gave representation on the bench to a large 
portion of our people. Governor Foss, whatever his political future 
may be, always will live in loving remembrance in the hearts of many 
people who appreciate what physical and moral courage mean in 
public life. So if my remarks serve no other purpose, I am enabled 
thereby to give expression to the gratitude, affection and admiration 
I feel for the Governor, who no longer can render us a service, who 
no longer can appoint anybody to office, a realization of which makes 
my words entirely disinterested. 

Are the judges free and independent and beyond the reach of sordid 
temptations? Serve in the Legislature and you will be disillusioned 
speedily. Every year a raise in salary or an increase in pension is 
pressed, pushed and lobbied for. I presented a resolution to this 
Convention which provided that when a judge takes the office his 
salary shall not be increased during his tenure. Is not that a fair 
proposition? A judge makes a contract with the Commonwealth to 
serve for the salary paid at the beginning of his term and should not 
be encouraged to seek a larger compensation, for it leads to unfor- 
tunate complications. Come to the Legislature and vote against this 
salary increase, as I did, and your experience may be similar to mine. 
The judge had been advised from day to day as to the progress of 
the bill to increase his salary and had been given the names of its 
opponents; he recognized me so readily every time I appeared before 

: 
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him that I never had a chance to win, and was compelled to refuse 
all cases coming before him. 

Free and independent! Serve in the Legislature here and have the 
judges, or their representatives, come lobbying to you and asking you 
to vote for an increase in pension or an increase in salary, when you 
would like to save the Commonwealth the expenditure, and see what 
treatment you will get from some of them! 

The judges are not the aggressors. Some astute friend and lobbyist 
_ Suggests to the judge that if his salary is increased a thousand dollars 
a year he (the lobbyist) will take the first year’s increase. That is 
the way in which salaries sometimes’ are increased for the free and 
independent judges. I now state emphatically that this criticism of 
salary increases does not apply or refer to the judges of the Supreme 
Judicial or Superior Courts. 

Listen to the argument of the defenders of the judges as they 
present it to you. They say: “Let us not shatter or impair the 
legal efficiency and ability and honesty of the judges by making them 
solicitous for their salary or their position; some are weak and infirm, 
some are susceptible to peculiar and sordid influences, so do not let 
us tempt them. We know they are human and fallible; let us not 
tempt them.” 
How can you make a good judge any better by offering him money 

or security of position? How can you make a bad man good enough 
for a judge by these material inducements? As IJ have said, there are 
only the two men whom I have mentioned, judges in the Superior 
Court, who would not receive indorsement from every thoughtful and 
conscientious lawyer for reappointment. 

Here are the two pictures. Under the present system of life tenure, 
a man of whom our estimate is that he is most ordinary in his legal 
attainments is selected, and because some Governor, who is himself 
only human and sometimes very ordinary, selects him from a number 
of candidates, he becomes deified and lifted far above the. people. 
Here is the picture under the life tenure, — a judge deified by the 

‘ Governor, beyond the reach of the people. Our government is founded 
upon the public will as exemplified by the election of the executive 
and the legislative branches for a year, but the judge is selected for 
life, free and independent of the people. 

I am attacking the system. It is undemocratic to have any man 
appointed for life. Go with me to the court, try a case for days for 
some poor man or woman who has waited for two or three years for 
his day in court, and then some smooth, slick and well-groomed attor- 
ney for the corporation asks that a verdict be directed for the de- 
fendant; you look into the face of-that judge, who is known to be 
unfriendly to the plain people, who you feel is going to direct a 
verdict for the defendant, because the corporation is powerful, and 
financially able to take the case to the Supreme Judicial Court. The 
judge reflécts: “The corporation will appeal from my ruling to the 
Supreme Judicial Court, this plaintiff is too poor to do so,” therefore 
he directs a verdict for the defendant, — and it is the judge especially 
who should be vigilant to do justice to the poor man. ‘The law of 
exceptions favors the corporation. The corporation takes the case to 
the Supreme Judicial Court, the Supreme Judicial Court sustains the 
exceptions, and directs a verdict for the defendant. In the other view, 
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if the plaintiff’s exceptions are sustained, he must go back and try 
over again in the Superior Court, after years of waiting. If such a 
judge had to come before a Governor for reappointment, and specific 
instances of unfairness and incompetency could be argued against him, 
it would afford some satisfaction and be somewhat of a deterrent even 
if the Governor reappointed him. 

Now, you have this deified official, floating in this rarified atmos- 
phere of falsehood and flattery, lifted above the people by the esthetic 
potency of the powerful friends of the corporations and the cultured 
habitués of the University Club; and he floats in this rarified atmos- 
phere, looking down condescendingly upon the people, one eye cast 
lovingly upon his makers, the other eye on the pay-roll or pension roll 
in the hands of those who are all powerful. That is a picture of your 
judge to-day. 

But to me, under the new system, we would have a different pic- 
ture. We would have a real man, not the inflated figure of a man 
floating in an unhealthy atmosphere. You would have a real man, 
with his feet on the ground, walking among his people, looking them 
fearlessly in the face, actually free and independent. Why? Because 
he knows his position is founded upon the good will and the con- 
fidence of the people. And I care not how good or how able a judge 
is, if he have not the confidence of the people then he is useless to the 
judiciary and to the Commonwealth. 

So let the new system prevail, let this real man walk about among 
his people. Let him know that his position is founded upon public 
confidence, not upon individual favoritism; and such a man will dis- 
sipate this present-day discontent with our judges, will inspire con- 
fidence in the courts, and will engender in the people a loyal affection 
and an abiding faith in the judiciary of Massachusetts. 

Mr. Carr of Hopkinton: If I heard the gentleman from Waltham 
(Mr. Luce) aright in the early part of the day, he said there was some 
measure he was going to ask the Convention to delay action upon 
until the gentleman from Boston (Mr. O’Connell) was able to be here 
to be heard upon it, and I understood that it was this particular 
measure that the gentleman from Waltham said that the gentleman 
from Boston had in some way intimated to him he wished to be 
heard’ upon. If that is the fact I should like to have the gentleman 
from Waltham state to the Convention what particular measure, what 
particular one of these resolutions, he has in mind to ask the Conven- 
tion to delay action upon, or whether it is this one. 

Mr. Luce of Waltham: The gentleman from Hopkinton misunder- 
stood me in the matter. I did inform the Convention that the gentle- 
man from Boston in question (Mr. O’Connell) had told me that it 
was his intention to center debate on No. 115 on the calendar. I 
called the attention of the Convention to the fact that if there de- 
veloped a considerable body of support for the proposition that the 
tenure or method of appointment of the judges should be changed, 
then it might very well seem wise to the Convention to prolong the 
debate, but I gave no intimation at all of my own intention to make 
any further motion in the matter. 

_ Mr. Carr: I might call the attention of the gentleman from Wal- 
tham (Mr. Luce), as to this particular resolution that we are now dis- 
cussing, that the gentleman from Boston in the fourth division (Mr. 
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W. H. Sullivan) had moved to substitute No. 115, or document No. 
345, for the question under consideration now; so that No. 115, or 
document No. 345, really is under discussion at the present time, 
although I suppose that finally No. 115 will come in the usual course 
if the calendar is not rushed through this afternoon and those matters 
disposed of. 

Now, in all fairness I do feel that these matters ought not to be dis- 
posed of this afternoon, especially with the slim attendance that we 
are having here, and that the gentleman from Boston (Mr. O’Connell) 
should be given the opportunity to be heard that he so ardently has 
desired and such a large number of members here wish to give him. 

Mr. McLavp of Greenfield: I dislike very much to see this disposed 
of in this way. I consistently voted against any change whatsoever 
in the judiciary, both last year and this year, and the probabilities are 
that I shall continue so to vote; but I do believe that this particular 
measure which is now under discussion for substitution has above all 
others some merit. I do think that it should be discussed properly. 
I do think that the most able exponent of any change is the ex-Con- 
gressman, the gentleman from Boston, and I think it is absolutely 
unfair to take any such advantage of him at this time. I hope that 
by some method this matter can be postponed until he can be present 
and speak upon it. It is through no fault of his own that he is not 
here. 

Mr. Mancovitz of Boston: I regret very much that the gentleman 
who offered the substitute is not present in the chamber to discuss it. 
No doubt there is a feeling in the Commonwealth, and there is a feeling 
among many of the delegates in the Convention, that a change in our 
present judicial system ought to take place. Some of the delegates 
believe that the most democratic change should take place, to wit, the 
election of judges. Others believe that the tenure of the judges should 
be limited, while others believe that the present system should con- 
tinue and ought not to be disturbed. Thus we are confronted with 
three propositions. I believe that a common level can be arrived at 
whereby the present judges will be allowed to hold their commissions 
and yet bring about a wholesome change in the present system. 

I have had the honor of being a member of the General Court of the 
Commonwealth for four years, and have practiced law in this Com- 
monwealth for eighteen years. During my services in the Legislature, 
a Chief Justice of one of our courts appealed to me to assist him in rid- 
ding his bench of two of his associates. The reason of his desire to ob- 
tain the retirement of the two associates was that both men were physi- 
cally unfit to perform their duties to the public. One of these judges 
was so deaf that he could not hear the parties and the witnesses who 
appeared before him, and the other judge was so old that he could not 
keep awake while sitting on the bench. Thus the people of the great 
city of Boston who resorted to the courts for justice were obliged to 
suffer that condition for a number of years, as there was no way under 
the present Constitution to retire these two judges except by impeach- 
ment or an address by the General Court, and no one desired to re- 
move these two judges by the method provided by the Constitution, 
and thus we were obliged to resort to a subterfuge by retiring these two. 
judges on a pension. 

Another striking example occurred in our Probate Court for Suffolk 
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County, where the judge, who was in his second childhood, would not 
retire, although he had passed his eightieth birthday, until he received 
first an increase in salary and then a pension of three-fourths of the 
salary as increased. 

Is it fair to the people of this Commonwealth to keep men on the 
bench until they go to their graves, regardless of whether they can 
perform their duties properly or not? It is my firm opinion that this 
Convention ought to do something to permit the people of the Com- 
monwealth to say whether or not the present system should be changed, 

The resolution offered as a substitute leaves the Supreme Judicial 
Court as it is to-day, allowing the Justices to hold their offices during 
good behavior, for the reason that the Supreme Judicial Court does 
not come in contact with the people as much as the Superior Court 
and other inferior courts. . But the trial judges, who come in close touch 
with the people, should be obliged to account to the people at certain 
reasonable periods for their conduct and the people should be in a 
position to retire the trial judge when he proves to be unsatisfactory 
either through incompetency or old age. 

1 It was regrettable to hear the distinguished gentleman from Quincy 
(Mr. McAnarney) take the floor in the Convention and wave the red 
flag in the faces of members of this Convention who are members of 
the bar and who have the courage to take the floor and present the 
true facts concerning our present judiciary system. I want to say to 
him that if he insists upon his charges I shall name judges of our 
Superior Court who, to my mind, are unfit to occupy a seat upon the 
bench by lack of judicial temperament, training, ability or experience. 
I shall ask him if he ever heard of at least one judge in our great 
Superior Court who had acquired the reputation of holding one of the 
sessions of that court which was named the Plaintiff’s Graveyard, and 
if he believes a judge who brings about that condition in our courts 
is wholesome. : 

It became necessary for the General Court to take action, and legisla- 
tion was introduced tending to prohibit by law a judge from holding a 
session in one county for the entire year. The Chief Justice of that 
court came forward and promised to correct the system, and the Gen- 
eral Court abandoned its proposed legislation. 

Further, I should like to ask him if a judge is competent to do 
justice who, while sitting on the bench, will ask a witness before him 
what his religious views are. Judges of that type exist nowhere except 
under the Massachusetts system. This is the only State that has such 
a system in this great country of ours. Yet he asks: “Has any one 
said a word against the personnel of the judiciary?” 

I will tell the gentleman of an experience I had in one of our courts 
not very long ago, when the judge on the bench, in the trial of a 
criminal cause, said in open court that he was not concerned or 
interested in or cared for the rights of the defendant, that he was going 
to do what he could to keep the city clean and pure; if people wanted 
their rights, his court was not the place where they could invoke their 
constitutional rights of appeal. Do the people of this Commonwealth 
want men of that type on their bench? I believe they do not. 

The trouble with the judges under the Massachusetts system is this: 
When a judge receives his commission and takes his seat on the bench, 
he begins to crawl into his shell and stays there for the rest of his 
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natural life. He does not mingle with the common people, he gets 
away from the live subjects of the day. The man who leads a narrow 
life acquires a narrow viewpoint and cannot judge character and 
human nature, neither can he judge where the truth lies. I believe 
the time has come in this Commonwealth when a change ought to take 
place and I believe the amendment contained in document No. 345 is 
a fair and proper solution of the cause. 

‘Jn answer to the contention that in appointing a judge for a definite 
term of years, it will prevent the ablest of the legal profession from 
accepting the appointment, for the reason that having accepted the 
commission he will lose his practice and at the end of his term will be 
thrown out of office and obliged to start anew, and therefore will be at 
a disadvantage, I believe that objection can be taken care of and should 
not be considered. 

I believe in giving judges a salary of $15,000 to $20,000 a year, so 
that the best of the profession can be drawn and. attracted to the 
bench. JI do not believe you can get a $20,000 man for $8,000, and 
therefore urge that the Convention permit the substitution of the 
resolution offered in document No. 345. 

Mr. Kiigon of Springfield: Before this vote is taken may I make 
a suggestion? It seems to me a great pity that this matter should go 
on without adequate debate on both sides. As one whose mind is 
somewhat open on the question, I desire to hear a more adequate 
presentation of at least the other side of the matter than has been 
made. My hope is that such a presentation may come to us if this 
substitution is refused and thereby the way laid open for a renewal 
of the proposition under No. 115. Am I right, Mr. President, in my 
judgment of the procedure that is possible? 

The Presipine Orricur: The Chair will state that if the Conven- 
tion votes to substitute it does not close debate. The question of 
rejection is still before the Convention and the debate may proceed. 

Moss amendment moved by Mr. William H. Sullivan was rejected, by a vote of 
53 to 79. 

The resolution (No. 194) was rejected June 14, 1918. ‘ 

se David Mancovitz of Boston presented the following resolution (No. 
193): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
following 

ARTICLE OF AMENDMENT. 
The Justices of the Supreme Judicial Court shall, with the advice and consent of 

the Council, be appointed by the Governor for a term of ten years, and the Justices 
of such inferior courts as are or may be established by law, for a term of seven years, 
said Justices to be eligible to reappointment, but in no case to continue in office 
after attaining sixty-five years of age. 

The committee on the Judiciary reported that the resolution ought Not to 
be adopted. 

It was considered by the Convention Friday, June 14, 1918. 

Mr. Mancovitz moved that the resolution be amended by substituting the 
following new draft (No. 345): 
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Resolved, That it is expedient to amend the Constitution by inserting the follow- 
gi 
All judicial officers duly appointed, commissioned and sworn, of the Superior 

Court, Land Court, or courts hereafter created in their stead, shall hold their offices 
for the term of ten years, and all other judicial officers of any inferior court now or 
hereafter existing, shall hold their offices for the term of seven years. And upon 
the expiration of such term they may be reappointed. They should have honorable 
salaries established by standing laws, which shall not be increased or diminished 
during the term for which the judicial officer is chosen. The present judicial officers 
shall hold their offices according to their respective commissions; but hereafter 
when any vacancy shall occur excepting in the Supreme Judicial Court it shall be 
filled by appointment for a term as herein provided, but in no event to continue in 
office after attaining sixty-five years of age, excepting judges of the Supreme Judicial 
Courts, who shall not continue after attaining seventy years of age. No person 
shall be appointed a judge who shall not have attained the age of thirty-five years, 
and have been ten years a citizen of this Commonwealth, and been admitted as an 
attorney for ten years. 

No person shall be appointed a judge in any of said inferior courts unless at the 
time of his appointment he is a resident and qualified voter within the venue of said 
court, and his commission shall expire upon his removal from the venue of said court. 

Mr. Frederick L. Anderson of Newton moved that the above proposed substi- 
tute draft (No. 345) be amended by striking out lines 3 to 28, inclusive, and 
inserting in place thereof the following paragraph: 

The Legislature shall have the power to establish an age for the compulsory retire- 
ment of judges. 

This amendment was rejected. 

Mr. Paul R. Blackmur of Quincy moved that the proposed substitute draft ° 
(No. 345) be amended by striking out lines 3 to 28, inclusive, and inserting in 
place thereof the following paragraph: 

The Governor, by and with the consent of the Council, may retire any judicial 
officer because of advanced age, mental or physical incapacity. 

This amendment was modified, on motion of Mr. Edwin U. Curtis of Boston, 
by adding at the end thereof the words ‘‘, and the General Court may provide 
pensions for judges so retired”’. 

The amendment as thus modified was adopted, by a vote of 107 to 69. 

The new draft proposed by Mr. Mancovitz as thus amended was adopted. 
The resolution as amended was ordered to a second reading as follows (see 
No. 380): 

1. Resolved, That it is expedient to amend the Constitu- 
2 tion by inserting the following 

ARTICLE OF AMENDMENT. 

3 The Governor, by and with the consent of the Council, 
4 may retire any judicial officer because of advanced age, 
5 mental or physical incapacity, and the General Court 
6 may provide pensions for judges so retired. 

This resolution was read a-second time Thursday, July 25, 1918. 

Mr. David Mancovitz of Boston moved that the resolution (No. 380) be 
amended by inserting after the word ‘‘Council,”, in line 3, the words ‘‘shall 
appoint all justices of the police, district and municipal courts, or such other 
courts as the Legislature may establish in their place, for a term of seven years, 
and”, 

This amendment was rejected, by a vote of 42 to 99. 

Mr. Joseph F. O’Connell of Boston moved that the resolution (No. 380) be 
amended by inserting after the word ‘‘age”’, in line 4, the word ‘‘unfitness,”; and 
by striking out lines 3 to 6, inclusive, and inserting in place thereof the follow- 
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ing: ‘‘All judicial officers shall be nominated and appointed by the Governor, 
by or with the consent of the Council, for a term of ten years; and they may be 
reappointed at the expiration of such term.” 

The amendment in line 4 was rejected, by a call of the yeas and nays, by a 
vote of 94 to 96. 

The other amendment moved by Mr. O’Connell was rejected, by a vote of 
38 to 104. 

Mr. Fred H. Williams of Brookline moved that the resolution be amended by 
inserting after the word ‘‘may”, in line 4, the words ‘‘, on due notice and 
hearing,”’. 

This amendment was adopted. 

Mr. Paul R. Blackmur of Quincy moved that the resolution be amended by 
substituting the following new draft: 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined article of amendment. 

Article I of chapter III of part II of the Constitution is hereby amended by the 
addition of the following words: and provided also that the Governor, with the 
consent of the Council, may after due notice and hearing retire them because of ad- 
vanced age or mental or physical disability. The General Court may provide pen- 
sions for judges so retired. 

Mr. Samuel W. George of Haverhill moved that the new draft be amended 
by striking out, at the end thereof, the words ‘‘ The General Court may provide 
pensions for judges so retired.’’, and inserting in place thereof the words ‘‘, upon 
the terms and conditions that may be provided by law for the voluntary retire- 
ment of judicial officers”’. 

This amendment was adopted, by a vote of 71 to 58. 

The amendment moved by Mr. Blackmur, as thus amended, was adopted 
and, accordingly, the new draft, as amended, was substituted; and it was or- 
dered to a third reading Thursday, July 25. 

The resolution, as changed by the committee on Form and Phraseology, was 
read a third time Tuesday, August 6, as follows (No. 418): 

1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined article of amend- 
3 ment: — y, 

ARTICLE OF AMENDMENT. 

4 Article I of Chapter III of Part II of the Constitution 
5 is hereby amended by the addition of the following 
6 words: — and provided also that the Governor, with the 
7 consent of the Council, may after due notice and hearing 
8 retire them because of advanced age or mental or physical 
9 disability, Such retirement shall be subject to any pro- 

10 visions made by law as to pensions or allowances payable 
11 to such officers upon their voluntary retirement. 

Mr. James E. Maguire of Boston moved that the resolution be amended by 
adding at the end thereof the words: 

And provided further that the Governor by and with the consent of the Council 
may remove any judge for incompetence in the discharge of his official duties after 
giving him an opportunity of being heard and of being represented by counsel in his 
own defence. 

This amendment was rejected, by a vote of 26 to 103. 

The same gentleman moved that the resolution be amended by adding at 
the end thereof the following paragraph: 

The judges of the Supreme Court and the Superior Court and the probate courts 
and the land courts and the district courts and the police courts shall be elected by 
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the people for a term of seven years. The names of the candidates for judges of the 
aforesaid courts shall be placed upon the ballot at the regular State elections in al- 
phabetical order without party or other designations except the title of the office. 
The General Court shall determine the qualifications of said candidates as to age, 
experience and length of membership at the bar. 

This amendment was rejected. 

Mr. Joseph F. O’Connell of Boston moved that the resolution be amended by 
inserting after the word ‘‘age’’, in line 8, the word “‘, unfitness’’. 

This amendment was rejected, by a call of the yeas and nays, by a vote of 80 
to 119. 

The resolution (No. 413) was passed to be engrossed Tuesday, August 6. 

The Convention voted Thursday, August 15, to submit the resolution to the 
people. 

It was ratified and adopted by the people Tuesday, November 5, 1918, by a 
vote of 156,796 to 86,023. 

THE DEBATE. 

Mr. Mancovitz of Boston: I have been informed by a number of 
delegates to the Convention that there is considerable sentiment in the 
Convention for: document No. 345, or for the principles stated in that 
resolution, A number of men since the morning session have expressed 
a feeling and desire to make some change in our present system, but 
they were a little timid in substituting that for the other resolution 
because that affected the Supreme Judicial Court. Document No. 345 
does not affect the Supreme Judicial Court in any way. I will ask the 
members to turn to document No. 345 and read it for themselves. It 
provides that — 

All judicial officers duly appointed, commissioned and sworn, of the Superior Court,. 
Land Court, or courts hereafter created in their stead, shall hold their offices for the 
term of ten years, and all other judicial officers of any inferior court now or hereafter 
existing, shall hold their offices for the term of seven years. And upon the expira- 
tion of such term they may be reappointed. 

A further provision in the resolution provides that their salaries may 
be neither reduced nor increased during their term. There is a further 
provision that the several Justices of the various courts are to continue 
in office until they either retire voluntarily, retire upon a pension or 
retire from natural causes. It seems to me with those safeguards for 
our highest courts and with the protection of the present incumbents 
that there ought to be serious consideration given to a question which, 
at the present time or in the near future, is going to confront the people 
of this Commonwealth. We have heard this afternoon a gentleman 
who is a member of this Convention in this division, who represents 
the labor element (Mr. Dennis D. Driscoll of Boston), and he told you 
how the labor element of our great Commonwealth feel upon the ques- 
tion of the judiciary. Men of liberal thought cannot conceive of one 
branch of our government holding office for a lifetime. Continuancy 
in office for a lifetime tends to arrogancy, and we want to avoid that 
especially in the courts that come in contact with the people daily. 
We further restrict and safeguard the bench by providing that no 

man shall be appointed to the bench unless he is'of mature years, the 
age of thirty-five, and that he has practiced as a member of the legal 

. profession for at least ten years and has been a citizen of the Common- 
wealth for at least ten years. The men who believe that a change 
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ought to take place in our system are willing to go a great way to 
assure the people of the Commonwealth that they shall get proper and 
capable men to fill those positions. The laymen cannot conceive or 
understand the condition of our courts and they cannot understand 
perhaps why there is such a divergency of opinion among the lawyers. 
But the legal profession, as well as the laymen, have their various 
circles or strata of society. ‘The men who are more fortunate and 
more familiar with members of the bench no doubt have a friendly 
feeling toward them, while the men in other social standing, in the 
lower strata of life, have different views, and we never can get a large 
number of members of the bar to agree, because that is not their busi- 
ness. They are trained to disagree, and you should disregard their 
opinion, in this discussion, but let the laymen come in here and discuss 
this question. I believe their judgment on this question will be far 
more important to the people of the Commonwealth than that of the 
lawyers, of which profession I ama member. There is a serious unrest 
in this Commonwealth at the present time in regard to continuing or 
permitting one branch of our government to hold office for a lifetime. 
I have heard gentlemen in the Convention tell me there ought to be 
some restriction put upon the tenure, at least as to retirement; that 
when men reach the age of seventy or sixty-five, they ought to be com- 
pelled to retire. There is no proposition before the body at the present 
time to bring that question up; but if you substitute this resolution 
No. 345 for the report of the committee, we can then so amend it as to 
meet all the objections or all the things desired to be accomplished. I 
hope this Convention will give this a serious and fair discussion with a 
view to improving upon our present system. I do not say that the 
present system is an unjust system; I do not attack the personnel of 
the various benches. I believe the majority, the greater number of men, 
are honest, able and capable men. But, gentlemen, we are here for 
the purpose of improving our form of government and we ought to 
attempt to improve this particular branch of the government. It is 
over a hundred years since the system was adopted and there has not 
been a single change. Who of us here to-day would consider appoint- 
ing our other officers, — district attorneys, clerks of the courts, county 
commissioners or other semi-judicial bodies, — to a life tenure? No one. 
No doubt it will be argued that the system has worked well and we 
ought to continue to hold it. I want to call to the attention of the 
Convention that in recent years we have established a quasi-judicial 
body known as the Industrial Accident Board, which bas upon its 
membership seven men, two lawyers and five laymen. The litigants 
who appear before that board, that is, the insurance companies and the 
employees, would not permit a change in that body to a life tenure, 
because the men who appear before the board are treated fairly. The 
men who serve upon that board are taken from every walk of life and 
the term of a member is three years; they do justice to all parties, 
and when the term of any member of the board expires you will find 
both the insurance company attorneys and the attorneys for the labor 
element coming before the Governor and urging the member’s re- 
appointment because that man has proven worthy and honorable in his 
position. Keeping that in mind is it not fair to presume that if a 
change is made in our Superior Court and in our inferior courts a simi- 
lar condition will exist? A judge who knows that at some time in his 

\ 
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career he must give an account to the people or to the source from 
which he derives his power will be more cautious in treating parties 
before him. There are some judges in our courts to-day who disregard 
the rights of litigants. It is unfortunate, but human nature is not in- 
tallible. Men who hold office securely for life become arrogant and dis- 
regard the rights of litigants. We want to remedy that and prevent 
it, and we want to consider that phase of the question when we vote 
upon this resolution. I hope substitution will prevail. 

Mr. Harriman of New Bedford: I shall not attempt at this time to 
occupy the time of this Convention at length upon this subject. It 
affects the welfare of the Commonwealth, it is inseparably linked with 
injunctions and the power which the courts have taken unto them- 
selves to annul acts of legislation passed by the representatives of the 
people. To the lawyers in this Convention, to you men who believe 
that the law as it is administered is right, that there can be no im- 
provement in it, let me say that you do not mix with, and you do not 
know, — if you did you would not hold that opinion, — the thoughts 
and the opinions of the thousands of men and women who are af- 
fected by the rules and judicial decisions of our courts. We have no 
fault to find with the courts as they act between man and man; but 
when they enter into the fundamental life of the community we are 
interested and it is vital to the welfare of the working-class of this 
Commonwealth. To you men who do not dare to go the whole dis- 
tance, to you men who shut your eyes and verily stand upon the wall, 
as Nero did, and fiddle while the city burns, let me say to you, the 
best thing you can do to-day is at least to pass this resolution and al- 
low the people to act upon it; for if you still continue to disregard the 
welfare of the masses at the expense of a few men through and by a 
system which allows judges to be appointed and to be untouched by 
the public will, let me tell you, my friends, that you will but reap the 
harvest such as all oppression and nullification of the people’s will 
always produces. Men said this at the time of the Dred Scott decision 
and men say it now when it has been decreed by the highest court in 
the land that it is perfectly proper to nullify the will of the people and 
once more condemn children to factory labor. For child labor is 
slavery. 

Mr. Swie of Taunton: I have the happy privilege of being a bene- 
ficiary of the present system, being associate justice of the First 
District Court of Bristol; but notwithstanding that, I rise here to 
favor the substitution of this resolution because I believe that the 
judicial system will be better protected by the substitution of this 
resolution than to have the present system go on. And when I say 
that I believe that the judicial system will be better protected, I have 
in mind something that only recently was enacted in the Congress 
of the United States, — the Sedition Bill. It was there urged that in 
order that the people might not take the law in their own hands it 
was necessary to pass a Sedition Bill so that the people might have 
a respect for the law and not undertake to make laws for themselves. 
And so I say that it is necessary for us to have a tenure of years for 
judges so that the people may have respect for the judicial system 
and not, through a lack of respect for the judges, throw down the 
entire system because there may be in it men who are not fit to wear 
the ermine. 
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I was provoked to rise to make this statement because of the 
challenge that was made by the gentleman from Quincy (Mr. Mc- 
Anarney) this morning, when he said that no one had arisen to attack 
the judiciary in Massachusetts. To be sure, no one has arisen to 
attack the judges as a whole, but the gentleman from Quincy knows 
as well as we all know that there are men sitting on the bench in 
Massachusetts who are not fit, — some of them by reason of their lack 
of knowledge of the law, others by reason of their lack of judicial 
poise, and others because they lack the way and means of getting 
along with people or of conducting themselves other than as boors, 
We have some such men on the bench and the quicker the authority 
is given to the appointing power to ‘get rid of such men, just so soon 
will the people of Massachusetts have a stronger regard for the judiciary 
than they now have. 

What is asked here? It is asked merely that the Governor, the 
same appointing power, the same individual who now appoints the 
judges for life, shall continue to hold the same power, but that the 
tenure be for only ten years, so that in the meantime the Governor 
and the people of the Commonwealth may learn what the talents 
of that man may be. Many a man, who everybody thought would 
make a good judge, has been appointed to the bench, but after he was 
tried displayed defects, and the members of the bar as well as the 
general public have waited only for the day when it was possible to 
see a successor. Now by placing it within the hands of the Gov- 
ernor at the expiration of ten years to appoint a new judge, if a judge 
has been found wanting, you then create a condition that will bring 
about confidence on the part ofall, because no Governor of this 
Commonwealth will turn down a worthy judge who comes up for 
reappointment, and an unworthy one certainly will not deserve re- 
appointment. And that is why I rise here to-day to urge and to 
advocate the substitution of this measure, so that we may continue 
to have the respect for the judicial system to which we have been 
brought up in this Commonwealth. [Applause.] 

Mr. Leonarp of Boston: I should like to say a word in favor of 
the substitution of this resolution, although I feel that some of its 
provisions might need to be amended, particularly that which pro- 
vides that no person shall be a judge unless he has attained the age 
of thirty-five and shall have been at least ten years a resident of the 
Commonwealth and practicing law for ten years, and that no person 
shall remain a judge after he has removed from the district of his 
court. J think all those qualifications are unnecessary. But if an 
effort is made to unite the opinion of many of the members of the 
Convention, I think we can agree generally upon a measure that 
will provide for an appointive tenure of judicial terms. 

I do not think that this is an issue of conservatism or of radical- 
ism. I think it is the most conservative way of administering justice 
to have a limited tenure for our judicial appointments. I myself was 
not in favor of the election of judges, and yet I think it is largely 
because of this system that has historically developed in Massachu- 
setts that we are so wedded to the present appointive system. For 
as the gentleman from Boston (Mr. O’Connell) pointed out in his 
remarks that he made to us, in the State of New York, where they 
elect the judges, the people are wedded to that system. And still 
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again you will find in New Jersey, where the Chancellor appoints the 
judges instead of the Governor, the people of that State stand for 
that system; and I believe in Massachusetts that the appointive 
system has the merit of being approved of by the great bulk of the 
people. But when it comes to the question of an appointment for a 
definite term I think we are considering something very different, be- 
cause our provisions for the removal of judges are very cumbersome, 
and we have gone so far at times, I believe, in the history of the 
Commonwealth as to abolish a court in order to get rid of a judge. 
Now it sometimes does happen that men on the bench develop in- 
firmities of body or of mind, and there the existing processes of > 
removal hardly can be resorted to. I do not believe for a moment 
that the having of an appointive term is going to cure all evils on 
the bench. I think we shall need other methods of removal when a 
man unfortunately becomes unfit to longer serve in that capacity. 
But I do believe this, that there is not going to be the politics in 
the reappointment of judges that some delegates seem to apprehend. 
There has been a great deal said about politics-in appointments. Of 
course there is politics in appointments, just the same as there would 
be politics in the election of judges. But I do not believe that a 
judge who gives honest service is going to be refused a reappointment 
to office on political grounds. That may happen, it may happen 
once or twice, but it is going to be a very rare occurrence. And on 
the other hand, it does not overbalance the value that the people 
will have of having men who have become unfit removed from the 
bench. We do not want to have a situation such as sometimes has 
developed, — perhaps not in this State, — where the judge has called 
to the court officer to stop the noise in the court-room because four - 
or five defendants had been convicted without the court’s hearing any 
of the evidence. I believe that this resolution could be substituted 
and later it could be amended, and for that reason I favor the passage 
of the resolution. 

Mr. Anprerson of Newton: I am unalterably opposed to the elec- 
tion of judges and in general I agree with the conservative side of the 
Convention on this whole question. I do not believe that a majority 
of the gentlemen here really have read this resolution No. 345, and 
I wish that they would read it. I was opposed to it myself until I 
read it. I call the attention of the Convention to the remarks of the 
gentleman from Springfield (Mr. Kilbon) this morning, in which he 
stated that he thought there ought to be a larger debate on this very 
matter, that he had an open mind with reference to it, and I under- 
stood him to say that he was surprised that there was not really any ex- 
position of the grounds of opposition to this particular proposal. Now 
this proposal is not for the election of judges at all; it is a proposal 
for the appointment of the judges of the lower courts, not of the 
Supreme Judicial Court of this State, for a term of seven years. The 
judges of the Supreme Judicial Court are to be appointed for life, 
except that a time of retirement is fixed for them at seventy years of 
age and a time of retirement for the other judges at sixty-five years 
of age. As the gentleman who has just taken his seat (Mr. Leonard 
of Boston) has said, we could amend some of the infelicities of this 
measure, — I think there are some, — on the next stage, but on the 
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whole the measure looks to me pretty good and I should like to know 
why conservative members of this Convention are opposed to it. 

Mr. Finn of Chelsea: It so happens that I am the author of the 
resolution No. 345. I carefully read every measure that was filed in 
this Convention last year in one manner or another affecting the ap- 
pointment or tenure of judges of this Commonwealth. I have read 
carefully the statutes that have been passed in this Commonwealth 
taking away from the judges rights which they formerly had and 
placing certain new responsibilities upon those very judges. I have 
read carefully the history of the judicial system of this country and 
I believe it is the outgrowth of the English system, a system that has 
an entirely different principle from ours. In England, originally, judges 
were appointed during the pleasure of the King, and because of the 
tyranny of the King, because of the royal mandates that the King’s 
desires should be carried out by the judges, because the salaries of the 
English judges were at the mercy of the King, the judges were abso- 
lutely subordinate to him, to his whims and his will. A time came 
when the system was changed so that judges had life tenure. They 
were appointed by a man who ruled for life and they themselves 
held office for life. That system was brought over here, and with the 
principles of democracy as we believe them, with the principles of 
democracy as we have seen them carried out in this Commonwealth, 
we have no Governors, rulers or executives who hold office for life. 
The judiciary is absolutely independent from any branch of the gov- 
ernment, but we do find the judiciary appointed here for life without 
any accountability, without any responsibility, without any one to 
answer to from the time the judge takes his robe of office to the day 
he departs this life. I am more particularly addressing my remarks to 
the lawyers than I am to the laymen of this Convention. ‘I believe 
the laymen will feel as I do, — that a change of the system in this 
Commonwealth is necessary; and while the lawyers deep down in their 
hearts also believe that to be true, they never have had the courage, 
the moral courage, to come out of their shells, to keep away from 
whatever the bench may think of them, and tell you what they hon- 
estly believe to be the facts for a man who tries a case before a judge 
in this Commonwealth. 

I have practiced in this Commonwealth over a dozen years and it 
may be proper to say that I myself am of foreign birth. As a for- 
eigner I came to these shores as a child, and as I have grown older, 
as I have discussed with my brother members of the bar the judicial 
system of this Commonwealth, I have paused and I have given this 
matter a great deal of thought. JI am sorry that this matter has 
come up in such a hurry. I have been detained in court all the morn- 
ing, and I had not even looked at the notes which I prepared last - 
year on this measure until a moment ago, when I received notice that 
this measure was being argued. 

The first thing a foreigner coming ‘into our courts is impressed with 
is the solemnity and: dignity of the situation up to and until the time 
that the judge renders his decision, and in ninety per cent of the cases 
the testimony of the foreign-speaking person never is given the same 
weight as that of the man who speaks the language of the judge. In 
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ninety cases out of a hundred justice has not been done. There are 
judges of our courts who are members of this Convention. I should 
like to ask every judge: When you sit on a case do you give a for- 
eigner’s testimony the same weight that you would give a man who 
spoke your language and who appeared to be as Americanized as you 
are? I ask you: Why haven’t you? 

And there is not a judge in this Commonwealth who will say that 
he never has decided cases along those lines. 

Mr. Lyncx of Milford: I should like to ask the gentleman if he 
would like an answer to his proposition. 

Mr. Finn: My answer is “No” [laughter], not at this time. The 
reason I gave my colleague such a very curt answer is because when 
I went to law school I was told under the subject of evidence that 
when you coach your witnesses as to how they shall behave them- 
selves in court you should instruct them that they should answer the 
question in as few words as possible and if possible by yes or no. I 
do not at all mean to be discourteous to the learned brother who 
himself is a member of the bench of this Commonwealth. 

Mr. Lomasney of Boston: A learned judge. 
Mr. Frywn: Yes, he is a learned judge. I hope this discussion will 

assist him and other judges who are members of this Convention so 
that they will be able to deal out justice as it was intended originally 
to be dealt out. I remember that about four or five years ago I tried 
a case before a judge and jury in the Superior Court in Suffolk County 
and the judge was what commonly is known as a plaintifi’s judge, and 
it was very unfortunate for my client that he was defendant. After 
the judge had given a very lengthy and careful charge to the jury on 
the issues of law involved, I stepped up to the bench, as is the custom, 
with my opposing counsel and whispered to the judge that he had 
failed in his charge to: give my sixteenth, seventeenth and thirty-first 
requests, or something like that. The judge looked them over and 
said: “Well, don’t you think I have given those substantially, Mr. 
Finn?” I said: ‘Your Honor, I don’t think so.’ ‘“ Well,’ he said, 
“in order that there shall be no misunderstanding I will now give 
these requests to the jury.” He then took: my requests and when he 
came to the sixteenth he said to the jury while he was still sitting, — 
not rising, as is the custom, — and while I may not use the language 
that was then used I will try to tell you what he did. He said: 
“Gentlemen of the jury, I have forgotten to tell you that when you 
come to the question of the... if you believe . . . of course you 
will find for the defendant, otherwise you will find for the plaintiff.” 

[The language used by the speaker in the portions of the above re- 
mark omitted were uttered in a rapid and unintelligible tone, such as 
he claimed to have been used by the judge.] 

Did any of you gentlemen hear what I said? Well, the stenographer 
sat close enough to the judge so that the stenographer had in his or her 
records exactly what the judge said. The judge had covered my re- 
quest for rulings by reading them word for word; the jury heard them 
as you gentlemen just heard what I said, and the Supreme Judicial ~ 
Court has once ruled that there can be no exception to the voice in 
which a judge charges a jury, so that even if I had wanted to I could 
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not except to the manner in which he delivered those requests to the 
jury. And still I tried to make my client believe that his rights were 
protected and that he was receiving justice at the hands of the proper 
authorities of this Commonwealth. 

I was very glad that the gentleman from Newton who preceded me 
(Mr. Anderson) said a few words in favor of this measure. I take the 
same position that he does. I am opposed absolutely and unalterably 
to the election of judges; I do not believe in that system. I do not 
believe in it until we try this proposition, which is a half-way propo- 
sition. I believe the manner of selection of judges is now ideal. I am 
finding fault only with the tenure of the judge. I say that the man 
who is able, the man who has been honorable, the man who has dis- 
pensed justice while on the bench during his seven or ten-year term, 
—that man will be reappointed, no matter who the Governor of this 
Commonwealth may be. But there are times when it is necessary to 
remove even honest judges and able judges for other and more pee: 
tinent reasons. 

Several years ago there were two judges, one of whom was disabled 
by age, — he had a habit of sleeping through the entire trial of a case, 
—a judge of the municipal court of the city of Boston; and another of 
his colleagues, who, while not so old, had become very, very hard of 
hearing. Neither of those two men chose to retire. And yet you who 
are not in favor of this measure would say that those judges were able 
to give you justice when you appeared before them. ‘The condition - 
brought about by the infirmities of these two judges was such that the 
justices of the court appeared before a committee of the Legislature 
and asked them to pass a bill enabling these two judges to retire on a 
pension. After a great deal of persuasion and seeing the necessity of 
helping the cause, of justice the Legislature finally enacted a measure 
which could be applied only to these two judges. They had been in 
office something like twenty-five years or more and had reached the 
age of seventy or thereabouts, and one of them retired immediately 
upon the passage of this pension bill and the other one waited for some 
time. 

A great many members of the Legislature within a dozen years or 
more will remember that,a certain learned judge in this Common- 
wealth who had passed the age when he could properly and ably dis- 
pense justice refused to resign until he had dictated to the committee 
of the Legislature an increase of the salary which he then was re- 
ceiving, and had them pass a bill enabling him to get either two- 
thirds or three-fourths of that new salary, so that he could retire on a 
proportionably larger pension. 

When, a few years ago, the judges of the Superior Court were to be 
increased in number upon a recommendation of the then Governor, it 
may be news to you that a committee of the Superior Court judges 
waited upon His Excellency the Governor to prevent him from affixing 
his signature of approval to that bill, they claiming that they had now 
found a rule that would give a man a quicker trial than he was then 
receiving. Although for years before that time the dockets in Suffolk 
County had been three years behind, these judges, fearing that there 
might be some disturbance created by putting in six new judges at one 
time, immediately tried to prevent the signing of that bill by the 
Governor. 
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Judges are not in politics; that is what they tell us and that. is 
what they would have us believe. JI believe on the whole that the 
judicial system of this Commonwealth needs some change. I do not 
believe in a radical change; I think that since the 1853 Convention 
this idea of appointing judges for a term has spread. It may be news 
to some of you that that Convention passed an amendment similar to 
this whereby all judges would be given a ten-year tenure. That was 
passed and recommended by the Convention to be adopted by the 
people. But strange as it may seem, their procedure was different 
from ours, and instead of that individual proposition being submitted 
to the people it was incorporated in a bill which I think was some- 
thing like two pages long, changing the number of Senators and Repre- 
sentatives and altering the entire apportionment, and among those 
things they had the change in the tenure of the judges, and it was de- 
feated by the people, if I remember right, by a vote of about 4,000. 

There is one weakness in the judicial system of this Commonwealth 
which this resolution does not attempt to help, and that is the fact 
that all the judges are grossly underpaid. The Supreme Judicial Court 
Justice should get $15,000 or $18,000 a year, and the Superior Court 
judge should have his salary raised to $12,000 a year or more. In 
New York city a judge occupying a similar position to that of a 
Superior Court judge here receives a salary of $14,000 and it has been 
increased lately to $17,500. Now I say that a man who will be ap- 
pointed to the Superior Court for a term of ten years as my resolution 
provides, — and I am assuming all the time that he will be paid a 
proper and adequate salary commensurate with the duties that devolve 
upon him, — should not be mixed up in the Probate Court or any 
other court or any kind of proceedings and should not have to shovel 
any one’s dirt to show whom he favors and who the crowd is that he 
travels with. If that could be doné and you had the tenure of ten 
years for a Superior Court judge, you would know that that judge, if he 
responded to a request for ruling in the way he did to mine, would not 
dare to think he had a right to reappointment or that he was doing his 
duty honestly and faithfully. Remember, the weak are the ones | am 
pleading for. The strong need absolutely no one to help them out, 
because if. one judge does not help them out they will travel higher 
until they get a judge who will decide in their favor if possible. But 
remember the weak, the man who appears before a judge in a police 
court, the man who appears there possibly without counsel, the man 
who cannot afford to hire counsel, — remember that he appears before 
a man who has absolutely no interest in humanity; remember that he 
is absolutely removed from you and from me at all times. Judges do 
not travel with the rest of us, they do not live the same life that we 
do, and they do not do it because you have placed them on a pedestal. 
You have done for them what you would not do for your executive; 
you would not do for the President of the United States what you 
have done for them. You let them stay there and rule forever as they 
please and how they please. Remember the unfortunate. Remember 
that he needs your protection; he needs justice; he needs that 
tempered with mercy. Where do you to-day hear that in the courts? 
Remember that when a man appears before a judge, if the judge feels 
good, if he had a perfect night’s sleep, if his digestion is not affected 
that morning, everything is pleasant; he is pleasant to counsel; he is 
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pleasant to the clerk; he is pleasant to the jury. But you have gone 
into court some morning when you have seen the judge grouchy in a 
motion or the case ahead of yours, and you have decided that you 
would wait till the next morning or the next week before the judge 
heard you, hoping that he would then be in better humor. 
Now those things, minor as they may be, become gross and they 

afterwards amount to injustice rather than justice. 
The system of the Commonwealth needs revising. This is a measure 

that I believe the people will accept. I believe that this measure, if 
carried out in its entirety, will help solve the judicial situation. 
Gentlemen, I want to read you for your attention one part of this 
proposed amendment: 

No person shall be appointed a judge who shall not have attained the age of 
thirty-five years and have been ten years a citizen of this Commonwealth and been 
admitted as an attorney for ten years. 

I remember not very long ago the appointment not of a special 
Justice but of the Justice of one of the district courts of this Common- 
wealth, of a man who had not been a member of the bar a year, —I 
think it was less than six months, — who in all that time never had 
tried a case in the Commonwealth, and still that man was appointed a 
judge of that court and it was expected that he would have the ability 
to dispense justice without any experience at all. 

Then in the last paragraph this resolution provides that — 

No person shall be appointed as judge in any of said inferior courts unless at the 
time of his appointment he is a resident and qualified voter within the venue of 
said po and his commission shall expire upon his removal from the venue of said 
court. 

Some of the Governors of this Commonwealth have chosen as judges 
for courts in the city of Boston non-residents of the district. I suppose 
that it would mean one of two things: Either that the city of Boston 
did not have a competent man to fill that position, or if it did the 
Governor owed that particular person nothing and therefore could not 
appoint him. 

Gentlemen, a lot of politics is played in the appointment of a judge. 
Do not erase that from your minds. In very, very few cases is there 
no politics. But after he is appointed what does he know about the 
office of judge? He knows as much about it as the law student who 
has taken his degree in the law school and has passed his bar examina- 
tion successfully, — as much as that man who has been admitted to 
practice law knows about the practice of law. He knows only the 
theory of law. That is all the man knows who is admitted to practice 
on the day that he is sworn in. It is the experience that he acquires in 
his office or in the courts that broadens him as a lawyer, that makes 
him more able, that makes him eventually the most sought lawyer in 
his district; and the same is true with the judge. No one knows who 
is going to be an able judge until he has been a judge, until you have 
seen him under all sorts of situations, where you can judge the man, 
where you can see whether he is able, whether he does measure up to 
that position which he holds. Every man in any profession, in any 
business, -is required first to become experienced and make good, and 
as he makes good rises and success goes with him. But the contrary 
principle is applied in this Commonwealth when it comes to the 
selection of a judge. Take a lawyer, experienced or inexperienced, and 
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because the Governor says that he shall be the judge in that court and 
because no one happens to have either the courage or the knowledge of 
the man, so as to object to his appointment or the confirmation by the 
Governor’s Council, that man seven days later becomes a judge. How — 
do you know what he is going to do? How do you know how he is 
going to carry out the obligation which he took when he was sworn in 
as a judge of that court? Occasionally a judge of a district or a police 
court is appointed a Superior Court judge, occasionally a Superior 
Court judge is appointed to the Supreme Judicial Court, but those are 
exceptions and not the rule. A great many members of this Conven- 
tion believe that the Supreme Judicial Court should not be touched, 
that this resolution should not affect the appointment or tenure of 
members of the Supreme Judicial Court. And while I have been 
listening to their reasons and while I agree with them, I never have 
told them why that was so. 

The reason I have not included the judges of the Supreme Judicial 
Court in this measure is because I thought they ought to have from 
twelve to fourteen years’ tenure, to be consistent with the rest of the 
provisions. As it provides that the police court judges shall be ap- 
pointed for seven years, and the Superior Court judges for ten years, 
I thought the other should be twelve or fourteen. I then examined 
the figures showing the term that the average Justice of the Supreme 
Judicial Court has held office, and I have found that there have been 
very few young men appointed to it, and properly so. But I also 
found that the average tenure was about thirteen years, that they 
either resigned or passed away, and that was the average. Now, if the 
average of the Supreme Judicial Court judges is thirteen years by 
actual figures, then there is no need of trying to limit it by a Constitu- 
tional amendment, because if those figures have been true for a hun- 
dred years most likely they will continue that way. 

I just want to make one forecast. The time is coming when there is 
going to be a great demand for the election of judges in this Common- 
wealth. Labor has agitated it for years and it has been successful in 
a great many of the States. It is now the system in more than a 
majority. I venture to say that in this Commonwealth that agita- 
tion will continue to grow until finally you will have it in our Consti- 
tution. | I do not want to see that day come. I want to see judges 
appointed who are picked by a man who knows the men he wants. 
I want that man tried out, as it were, for a probationary term of 
seven or ten years, as the case may be, and then if he makes good I 
want to see that executive, then in office, reappoint that man; and 
if for any reason, from infirmities of age or otherwise, due to any 
accident, or if because the judge has not measured up to the situa- 
tion, then I say this Constitutional amendment will protect the rights 
of the people. It will give them an opportunity to put a man there 
who will make good. 

I hope, gentlemen, that you will think of this situation a little 
more carefully than you have. There is a whole lot more to it than 
I have discussed with you. Some one has made a quotation and I 
want to conclude with that quotation: 

Massachusetts should 
Be not the first by whom the new is tried, 
Nor yet the last to lay the old aside. 

[Applause.] 
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Mr. McAnarney of Quiney: Mr. Shea of Dalton, who had this 
resolution in charge for the Judiciary Committee, is not here this 
afternoon, and the chairman of the committee has asked me to take 
charge of ‘the matter in his absence. 

I wish to discuss the resolution, if possible, in a practical manner, 
because it is a practical question; for any matter that has to do with 
our property, — our liberty, property and our very lives, —in the 
last analysis is to each and every one of us a very practical one. 

First let me clear up! what apparently is a misunderstanding as to 
the scope of the measure it is proposed to substitute. A gentleman 
in this division has said it related only to inferior courts. That is 
not so, — unless he and I differ as to the meaning of the word “in- 
ferior.” Is the great trial court of this Commonwealth, the Superior 
Court, before which practically all questions of property rights and 
liberty are tried, —is that court an inferior court? If so, it will be news 
to those of us who are familiar with our courts. The term “ inferior 
courts,” in the common acceptation of that term, with no disrespect 
to them, usually refers to the lower courts, the district and the police 
courts. This resolution, however, applies to the Superior Court as 
well as to the municipal, district and police courts. It has to do with 
the manner of selecting the men who shall preside over those courts. 
Is it wise, or necessary, to make any change in the manner in which 
they shall be selected? If so, then the change should be made with- 
out any fear or hesitation. But it is elementary that he who ad- 
vances a proposition shall show reason why it should be adopted 
before he can expect its acceptance. 

Now, what are the arguments that have been advanced? I take 
them from the lips of the last speaker, and from his lips I hope to 
carry condemnation to his own proposition. Who are the judges he 
is pleading for? The weak judges, he says. Who are the men who 
are faltering and need the supporting and sustaining strength of this 
proposed change? The many great judges who have adorned and are 
to-day an honor to our judiciary? No. Such men do not need this 
change, do not need any change in our appointive system. He says, 
it is the weak judges whom this change would affect. Yes; and it 
is on account of the weak judge that I pray in the name of God this 
proposed change may not be made. © 

When you go into court, sir, and your rights are put on trial what 
do you want the judge to have in his mind as he sits there to ad- 
minister the law governing those rights? What do you want the 
judge to be thinking of? Do you want him to know only that his 
fellow-citizens are standing at the bar of his court seeking justice, 
seeking only that, and to that end asking the law shall be impartially 
and fairly administered by him? Do you want the judge to be think- 
ing only of the duty he owes to such or do you want him to be think- 
ing of something else? Of what do you want him to be thinking? 

The gentleman in this division who has just spoken (Mr, Finn) 
wants him to be thinking of his reappointment. Is not that where, 
in the last analysis, his argument leads?) Do you want, sir, if a case 
is on trial, the judge to have in his mind, — the weak judge, — this 
thought: ‘“ What will be the effect of my decision in this cause on 
my reappointment? Justice may be with this party, but I know 
public sentiment stands back of the other. If I decide with the side 
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public sentiment is on it may have a vital, a controlling bearing 
upon the matter of my reappointment.” 

Do you want that weak judge to be swayed by such thoughts, or 
do you want him to be above all that, with his eye fixed only on 
justice? Do you want him, with his ear to thé ground, using a slang 
phrase, to be thinking of the effect his decisions may have upon his future? 
How are you going to strengthen a weak judge by telling him: “Go 
on the bench, but when you do so, remember that the question of 
whether or not you are going to be reappointed will depend upon 
how you decide causes; how popular your decision may be; whether 
you bend before the public will, or resist it.’ If he is weak, and that 
is said to him, God pity the supplicants for justice who come before 
his tribunal, because he may decide their causes having in mind his 
own selfish interest. The weak judge, for whom he pleads, is the man 
from whom we want to keep such thoughts away. That man does 
not need the change. If he needs anything, he needs something to 
strengthen him, to give him courage; courage to do his duty irrespective 
of the stress of temporary public clamor, politicians or self-interest. 

Mr. AnpERSON of Newton: J should like to ask the gentleman 
whether this legislation would not eliminate the weak judge; whether 
that is not the purpose of it; whether to a large extent it would not 
have that effect; whether, as a matter of fact, the Governor’s reap- 
pointment of a man whom the people thought capable would not come 
to a judge as a reward of merit. 

Mr, McAnarney: What does the learned gentleman mean by the 
term “weak judge?’’ Does he mean what I mean? 

Mr. Anpperson: The gentleman has asked me the question what I 
mean by a “weak judge.” I mean by a weak judge a man who is 
not deeply learned in the law, a man who for various reasons is in- 
capable of doing the duties of his public position in such a way as to 
grant justice to those who come before him, a man who on account 
of defects of character loses his reputation with the bar, or a man 
who on account of lack of real integrity loses his reputation with 
everybody. 

Mr. McAnarney: ‘The gentleman has but partly defined the word 
“weak.” He has not gone far enough in applying that term to a 
judge. Taking the definition he has given us, is it, argued here, has 
it been) argued here, has any delegate dared arise and say that any 
Governor of this Commonwealth has appointed men to the bench of 
our Superior Court who are not learned? I have not heard such an 
argument. 

Mr. Lomasney of Boston: When the gentleman stands here boldly 
in this Convention and asks if any Governor did it, I say, “ Yes, 
sir,’ and I will name him. Judge Hitchcock of the Superior Court 
was not qualified to be a judge of the Superior Court. [Applause.] 
The gentleman challenged this Convention, as a lawyer. I could not 
sit silent, knowing that the honorable gentleman whom I named was 
but a Justice of a police court, an inferior court, as he stated, in the 
city where he lived when he was selected, and that James E. Cotter 
once in court protested against the way he was treated, and told him 
there that such decisions might do for a police court but not for the 
Superior Court of Suffolk County. I want to warn the gentleman 
hereafter that when he desires to challenge the Convention he wants 
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to realize it is a dangerous thing to do, because we all come from 
Massachusetts, we all respect the State, we do not want to say any- 
thing against the State; but representing people who know these 
things, we cannot be challenged when we know the facts. And I can 
tell the gentleman something about some judges, too, if he insists on 
trying his case on that line. We need not try them on that line. 
Keep the judiciary up. But realize that they are human beings and 
that they make mistakes. Do not ask men of common sense, who 
suffer by- these mistakes, to sit silent and allow such opinions to go 
forth unchallenged. [Applause.] 

Mr. McAnarney: The decisions that Judge Hitcheodk has made have 
been a matter of record, either by accepted verdicts in the courts in 
which they were returned, or they have traveled on to the last tribunal 
in this State, the Supreme Judicial Court; and I defy him, and I defy 
any other man in this Convention, to examine the reports of the 
Supreme Judicial Court since Mr. Justice Hitchcock has been upon 
the bench, and then come back here and say that Mr. Justice Hitch- 
cock has been overruled by that Court more times than other judges 
who are on that bench to-day. The gentleman has brought Mr. Jus- 
tice Hitchcock into this case. I hold no brief for that honorable 
judge. His long and honorable career upon the bench needs no de- 
fender, — it is its own defence. J do not know the man off the bench. 
I have tried some causes before him. Who was Judge Hitchcock be- 
fore he became justice of our Superior Court? For years he sat upon 
a tribunal in Chicopee, as justice of the lower court. For years mem- 
bers of the bar of this Commonwealth practiced before him while he 
sat as judge of that court. Why was it then that this man who had 
been tried and tested was selected after his years of experience and 
put upon the bench of the Superior Court, if he was unfit? If he had 
not demonstrated his judicial qualities and worth by his conduct upon 
the lower court, why was it there was not some voice raised in pro- 
test against him when his nomination came up for confirmation be- 
fore the Governor’s Council? Not one word of protest was raised, 
The appointment was accepted by the bar and people to whom he 
was not unknown. It was made after he had rendered just service, 
honorable service, to this Commonwealth. 

Mr. Lomasnrey: Does the gentleman give way? 
Mr. McAnarney: I do not give way. J am answering the chal- 

lenge. I am speaking now in defence of a man whose lips are sealed 
and cannot speak here in his own defence. It was not necessary, — 
and J repeat it, — it was not necessary for the gentleman in my rear 
(Mr. Lomasney) to name a man in this debate. And I cannot stand 
here as an officer of the courts of this Commonwealth, and permit 
such an attack on an honorable and venerable member of our judiciary 
to go unanswered, although it comes from a man who is my close 
personal friend. Mr. Justice Hitchcock does not need any defence 
from me. I have given my challenge to the honorable member who 
has named him, It will be open for acceptance, as the debate in this 
matter will be continued next Tuesday, and my learned friend will 
have Saturday, Sunday and Monday to go through the reports of the 
Supreme Judicial Court of the Commonwealth and see whether I am 
in error. 
Now I come back again to argument on the real question before the 
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Convention. Does one need to more than state it to have it answer 
itself? Lay aside the heat of debate, throw away all these arguments 
of personalities, come to the question as a virgin proposition, and I 
trust to the honest judgment and common sense of my friend from 
Boston (Mr. Lomasney) to give a convincing answer to the question 
which I am going to propound. 

If you were starting a new Commonwealth, if you were trying to 
follow out the provisions of the Constitution of Massachusetts, and 
were endeavoring to have your causes tried before a tribunal as free 
and impartial as the lot of man will admit, what kind of tribunal 
would you suggest? Turn to your Constitution, drink in the full 
significance of these words: 

It is the right of every citizen to be tried by judges as free, impartial, and inde- 
pendent’as the lot of humanity will admit. 

Free from what? .They are citizens as you and I. They have their 
political rights, but that does not mean political freedom. Free from 
what? Free from any bias, free from any possibility of corruption, — 
and that is a weakness which transcends in its importance any weakness 
named by the reverend gentleman from Newton in this division (Mr. 
Anderson). There is more danger from one corruptible judge than 
from a hundred merely weak judges, and it is to the glory and credit 
of the judiciary of Massachusetts that we never have had such a judge 
on our Superior Court. Weakness does not mean merely a man who 
may have dyspepsia to-day and be calm and cool to-morrow. Free 
from what? Free from every motive and influence which might turn 
them from doing their duty according to their conscience and oath of 
office. 

Pass on to the next word in the quotation, “impartial.’”? What 
does the word “impartial” mean? How is a man going to be made 
impartial? If a judge were trying a case, and a near relation, or one 
having some power or influence over him, were the plaintiff or de- 
fendant, would he be impartial? Consciously or unconsciously there 
might be a bias or influence operating on his mind. If he is to be 
made and kept “impartial” he ought to be placed so that no influ- 
ence, — social, political, financial or personal, — would bear either 
consciously or unconsciously upon his mind. How can you secure a 
‘man in a position where no personal, social, political or financial. in- 
terest can have a hold, consciously or unconsciously, upon his will? 
How can you do it better than by saying: “Go upon the bénch. We 
will make you free from all influences but the desire to do right, to 
render justice. We will put you in a position where you will have no 
reason for being other than impartial, because your position will be 
yours so long as you behave yourself, even if that spells the term of 
your natural life.” 
Now we come to the last qualification named in the Constitution, 

“independent.’’ Independent of what? And here we come to the 
nub of the whole thing. Independent of every kind of improper bias, 
influence or control. Do you want your judges to be independent or 
do you want them to be dependent? How are you going to make a 
man independent? Are you going to make a man independent by 
saying to him: “Go upon the bench for five years, or ten years, and 
if your record as a judge does not suit the dominant party of the 
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Commonwealth, or a considerable number of the voters, at the time 
your renomination comes up you will fail of renomination.” Is that 
making him independent, or is it more likely to make him independent 
if you say to him: “Go upon the bench, do your duty fearlessly with- 
out favor to any man, and you will stay there as long as your health 
and strength permit, even if it means for your life.” 

Let me give you an illustration — an illustration outside the limits 
of -the Commonwealth. A learned member of this Convention last 
night called my attention to a State where a judge in interpreting the 
law of that State, quite recently, gave a decision which offended a 
number of voters of that State. He knew it would offend them, but 
it was his duty to declare it. It was the pronouncement of the law 
of that State as declared by its court of last resort. He came up for 
reélection or reappointment a short time after he gave the dtcision. 
What happened? The people who were offended by his decision or- 
ganized against him, and put up an opposition candidate. The State 
lost the benefit of his services, the cpposing candidate became judge 
in his stead. 

Which of these two men would be more likely to be independent? 
Which of these two men would be more likely to administer the law 
as you and | would want it administered? Which of them would be | 
more likely to administer the law as you and I would want it admin- 
istered if we were parties before that tribunal? Can there be any 
question about it? 

The gentleman in my rear (Mr. Finn) put a question to the judges 
of this Convention. A delegate asked him if he wanted an answer. 
Why did he put the question if he did not want an answer? What 
was the question? He asked the judges of this Convention, — think 
of it, let it sink into your mind and your sense of fair play, — asked 
the judges sitting in this Convention if they gave the same measure 
of justice to men who appeared before them who happened to be 
foreigners as they did to men speaking the English language. 

Gentlemen, have we reached such a state at this day in this Com- 
monwealth of Massachusetts that a man will dare to address such an 
argument to you? Think of it! The very question itself was an 
insult, not only to the judges, but to every person who heard it. It 
is hard to control one’s self when one finds a measure urged by a man 
who would put a question like that, as an argument in its favor. Do 
you think a judge who would do as that question implies would render 
justice in any court, whether he was on the bench for ten years or for 
life? What do you think? What do these men want? Do they want 
to make our courts of justice temples of justice, the refuge of the 
people against wrong, injustice, public clamor and temporary public 
passion? Do they want to make those courts the football, the play- 
thing of politics, a place to which men will rush every few years for 
appointment, and seek to be carried into office on the crest of some 
popular issue of the day, or by some political party or powerful in- 
terest? 

What kind of a man will you get upon the bench if you say to him: 
“Go upon the bench, leave your practice, leave your profession, put 
yourself upon that bench for ten years, and then step down and out. 
If you want to go back fight for a reappointment’? Ah, there is 
danger the weak man or the selfish one may shape his course so as to 
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make sure of his going back again for another ten years, and that is 
what we do not want. 
Do you want able men upon your bench? Do you want fearless 

and independent men? Who are the able men? As a rule they are 
the men who before they go upon the bench have been enjoying a 
lucrative practice. Will you be able to get the best lawyers to go 
upon the bench if you say to them: “Give up your lucrative prac- 
tice, go upon the bench for ten years with the uncertainty of a reap- 
pointment’’? 

Take the argument they themselves advance. Politics, they say, 
dominates the appointments to the bench to-day in ‘this Common- 
wealth. e 

Let us accept the standard of appointment they themselves assert. 
Politics has to do with the appointment of the judges. All right. A 
ten-year limitation to a term of office will not remove politics, will it? 
If a ten-year term does not remove politics then what do you get? 
Do you get less politics or more politics? 

Mr. Creamer of Lynn: I should like to ask the member from 
Quincy if he will just tell me and the other members of this Conven- 
tion what he would do with a weak judge. 

Mr. McAnarney: I would do this, if you will first let me say it 
would depend upon the nature of his weakness. If he was a corrupt 
judge the Constitution furnishes a remedy.. If he was weak in the 
sense that he was not a profound lawyer, then I would consider 
whether or not there were other qualities that outweighed his lack of 
profound knowledge of the law, because, after all, remember this 
resolution is not dealing with the Supreme Judicial Court. If a judge 
makes an error of law in the Superior Court there is a Supreme Judicial 
Court before which the cause can be taken and the error of law can 
be righted. I would prefer to take the chance of occasionally having 
a judge upon the bench who was not a great lawyer, if he was honest 
and just, than take the risks of a ten-year appointment. What I do 
protest against, and what the Judiciary Committee protests against, 
is this: Making the matter of judicial appointments the possible sub- 
ject of political reward every ten years. And is not that what you 
are likely to get if there is any force in the argument which has been 
advanced, that the judicial appointments. to-day are subject to pole 
ical influence? 

This question is not a new question; it is old. 

Debate was resumed Tuesday, June 18. 

Mr. McAnarney of Quincy: In the debate on this resolution last 
Friday several gentlemen referred to the decision of the United States 
Supreme Court on the so-called child labor law. Personally I fail to 
see any application that decision has to the subject-matter which we 
are now considering. ‘The question before the Convention is whether 
or not we shall change the Constitution so as to permit the Governor 
to appoint our judges for a limited term of years. There is nothing 
in the proposed resolution affecting the jurisdiction of the court or 
the power of the courts to declare a law unconstitutional; therefore 
it seems to me that the arguments of the gentlemen, so far as their 
arguments are based upon the child labor law, are far afield from the 
question under consideration. It makes no difference whether a judge 
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is appointed for a limited term of years or for life. Under our Consti- 
tution as it is to-day, as it may exist notwithstanding the adoptign of 
this resolution, if it should be recommended by us and adopted by 
the people, the Supreme Judicial Court still would be charged with 
the responsibility of passing upon the constitutionality of laws. What 
would you have our Supreme Judicial Court do if the Constitution 
required it to pass upon the constitutionality of a given piece of legis- 
lation? Although every member of that court believed the legis- 
lation to be wise and proper if it were not for the fact that it ran 
against some provision of our Constitution, and they under their oath 
were charged with the duty of passing upon the constitutionality of 
that act, what would you have them do? Would you have them 
ignore their oath of office and refuse to declare unconstitutional a law 
which they knew to be unconstitutional, be false to their oath? Of 
course you would not, you would seek the true remedy. If the law is 
unconstitutional because it has not been passed in proper form you 
would seek new legislation. If it was not within the power of the 
Legislature to deal with such an act under the Constitution as it 
exists, then you would seek to change the Constitution. 

I do not intend to trespass upon the time of the Convention this 
morning even for the full time extended to me. I want briefly to state 
some of the arguments against the proposed change. What kind of a 
man is it we want to be appointed a judge? We want a man who 
has proven himself to possess those qualifications which commend 
themselves to all of us and should do so to the appointing power. 
Those qualifications are kindness, ability, experience, knowledge of the 
law and a capacity to administer it fearlessly, without regard to the 
parties before his court. Who would be willing, if such a change as 
proposed were adopted, to take a position upon our courts? Would 
the young man starting out in the prime of life be willing to give up 
his whole career as a member of the bar to go upon the bench for a 
limited term of years? Would he be willing to take a position on the 
bench and say: “JI will throw aside everything else and devote my 
whole thought, my life during these years to proving that the appoint- 
ment. the Governor made in putting me on this bench was a worthy 
appointment” ? He might not. He might be compelled by force of 
circumstances to say: “I will accept this position as a temporary 
affair for the period allotted to me.” Those of us who have had ex- 
perience at the bar know that when the man goes upon the bench he 
has to lay aside those qualities that make so much for success at the 
bar. Success at the bar in part comes from partizanship, strong par- 
tizanship, the power and the capacity to earnestly impress your views 
upon those to whom you are addressing yourself. It takes training, 
it takes experience to enable a man to become a successful advocate. 
Take that man and put him on the bench; he has to lay aside all 
those qualifications, and has to study how to overcome them, — to 
make himself anew. And when he has succeeded, — which usually 
takes a considerable period of time, —in laying aside the qualities 
which made him a successful member of the bar, and has made him- 
self a successful judge, do you, when that time has arrived, want to 
say to him: “Now go back into the ranks of the bar once more and 
take up the work of the advocate’? ? He would be thoroughly un- 
fitted for it. It seems to me that if we are to have our judges con- 
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tinue to exercise the responsible authority the Constitution to-day 
vests in them, then by all means we ought to say to the men who go 
upon the bench: “Take this position, give up your practice, give up 
the future at the bar that you had a right to look forward to, devote 
all your time, your thought and your energy to perfecting yourself, 
making yourgelf a strong member of the bench; it is your life work; 
it is ahead of you so long as you are capable of rendering service to 
the Commonwealth.’’ When we say that to a man we open to him 
an inviting field, an honorable future. 

An objection against the election of judges is this: That it would 
tend to make politicians out of candidates for judgeships. An objec- 
tion against an appointment for a limited term of years is the same, 
practically, with this distinction, that you make a politician out of a 
man after he has become a judge. Under the election of judges the 
man becomes a politician of necessity before he can become a judge. 
If you limit his term of service to ten years, of necessity you make 
that man a politician after he becomes a judge, the very time you do 
not want to have his mind dwelling upon the political effect of his 
actions, 

A strong argument, it seems to me, in favor of our present system is 
the fact that it makes the man independent in the exercise of the 
functions of his office. I cannot impress too strongly upon the Con- 
vention the necessity of keeping our judges independent of all popular 
clamor, prejudice and passion. It has been said that after this great 
war is over we are going to have social, political and economic up- 
heavals in this State and throughout this country. Is the hour coming 
when those upheavals are to occur? Does it not commend itself to 
you that then will be the time we shall want our judges independent of 
all such upheavals and disturbing influences? We want one tribunal, 
one place in this Commonwealth, where our rights will be secure. On 
Saturday I was talking with a gentleman holding a high official position 
in this Commonwealth. He cited to me the case of two judges in one 
of our western States whose term of office expired during an economic 
upheaval. One was a Republican, the other a Democrat. Both men 
had served the State well for the limited term of years they had been 
upon the bench. They had been compelled, in the discharge of their 
public duty, to declare unconstitutional certain laws and to render 
certain decisions that offended certain I, W. W. interests in that State. 
What was the outcome? When those men came up for reélection 
they failed of their reélection because the powers that be were under 
the control for the time being of the influence they had offended, and 
those men went down into private life and the State lost the benefit 
of two able judges. We do not want that in Massachusetts. Our 
Governors are but human; and do you believe that if we were in the 
midst of an upheaval involving labor questions, social questions or any 
other disturbing questions that might come up, and the matter of a 
judge’s reappointment was before a Governor, and the man had 
proven himself a wise, just and able but independent judge in de- 
claring the law, and had offended some strong or loud and clamorous 
political party or influence, that there would not be grave danger, if 
sufficient political pressure were brought to bear upon the Governor, he 
might not reappoint that man? Is it not wiser and better to avoid 
any such danger? Are not our property rights, are not our personal 
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rights and our liberties, more secure when we go before a court that is 
above any influence, any possibility of influence of that kind or of an 
improper character? 

Mr. JosnpH I. O’ConneELL of Boston: Does the gentleman mean to 
say that life and property are more sacred here in Massachusetts than 
they are in the forty-three States in this Union that have an elective 
judiciary? Are not life and property just as valuable and just as well 
protected in the other States of this Union as they are here? 

Mr. McAnarney: Life and property are equally valuable every- 
where. But I do say this, that it is my opinion, born of personal 
experience in seven or eight different States of this Union in which 
they do not have an appointed judiciary for life or good behavior, — 
it is my experience that nowhere in this Union are the laws as well ad- 
ministered as they are here in Massachusetts. Nowhere do the de- 
cisions of the courts command the respect of the people they do here. 
That is my experience and it is a practical experience, because my 
practice for many years has carried me outside the confines of Massa- 
chusetts. Turn to the record of other men, able lawyers, who have had 
to do with causes in other States of the Union, part of these forty-one 
or forty-two my friend refers to, and ask those men their judgment, 
and they will tell you that it is their honest judgment that Massachu- 
setts has a better system than they have in those other States. — 

Take the argument of the learned gentleman from Fall River (Mr. 
Cummings) when the J. and R. was under discussion. Do you re- 
member how he called attention of the labor men in this Convention 
to this striking fact, that in Massachusetts labor laws had been in- 
terpreted more liberally and our Supreme Judicial Court was in ad- 
vance of the courts of last resort of many of those States where they 
had an elective judiciary? JI doubt if the gentleman was speaking from 
his imagination; rather I believe he was speaking from study and 
careful investigation. 

The difference between an elective judiciary and a judiciary ap- 
pointed for a limited term of years is not a very great one, each having 
inherent weaknesses. If our present system has endured all these 
years and has rendered good service, what is the objection to it? 
Only one serious objection has been mentioned, and that is, it is said 
that we sometimes have weak men appointed to the bench. 

Mr. Finn of Chelsea: I should like to have the gentleman answer 
me whether he understands that the Supreme Judicial Court is not in- 
cluded in this proposal No. 345; ' that it is entirely eliminated from its 
provisions. 

Mr. McAnarney: There is no question about that. But I submit 
that the gentleman as a member of the bar knows that whenever any 
cause goes before our Superior Court the trial court has to pass upon 
the rights of property as well also, at times, as to the personal rights 
of the litigants who come before it. There is no distinction in prin- 
ciple; it is merely a difference in the extent to which the rule is 
carried, 

It is said that we sometimes have weak men upon our bench, and 
therefore because they are weak we ought to change our whole system. 
Is that a sound argument to advance? Shall we destroy a good 
system, a system which has rendered us such valuable service and 
kept our courts on the high plane on which they now are, merely 
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because some few men say that we have had men upon our bench 
whom they regard as weak men? I regret very much indeed that in 
our debate last Friday the names of any of our judiciary were brought 
into the debate. [ think it was unwise and unfortunate. I can say, 
from an experience of twenty-nine years at the bar of this Common- 
wealth, it is my firm belief that in those years there never has been 
upon the bench of any court of this Commonwealth before which I 
have appeared a man who was not conscientiously honest, just and 
doing his best according to his light to render justice between party 
and party before his court. And when you can say that and say it 
truthfully of a court you are saying a great deal in favor of the system 
that creates such a court. Men may have had their personal differ- 
ences with judges; we all have had our personal differences with some 
judge; but after all, after those ‘differences have passed away and 
calm reflection has taken possession of us, do we not know that in 
ninety-nine out of a hundred cases the court was doing only its duty, 
and perhaps was nearer right than we were? Let us remember judges 
are but human. Let us not forget the worth of the judge, in watching 
the weakness of the man. Is there not danger that if we abandon our 
present system merely because it is said that we get weak men upon 
the bench, we ourselves are doing what John Boyle O’Reilly, in that 
famous poem of his delivered at the dedication of the Pilgrim monu- 
ment, said of the Pilgrim Fathers? In describing those early fathers 
he said in effect: So intent were they in watching the frown of the 
Lord that they missed his smile. Is there not great danger at this 
hour, if we take out our magnifying glasses and try to find defects in 
our system, that we shall lose sight of the overwhelming benefit that 
comes from the system? [Applause.] 

Mr. Kwetu of Westfield: I presume there has been no question be- 
fore this Convention which presents to the lawyers of the Convention, 
against whom some pleasant cavil has been made, so deep and vital 
an interest as this. I speak, I think, for many lawyers in the Con- 
vention. I am prone to sympathize, prone almost to believe not in 
the election of judges but in their limited tenure of office. There 
has been a search, a quandary in my mind, and, I dare say, in the 
minds of other lawyers in this Convention upon the general subject 
of this, debate. Perhaps I may be pardoned a reference which is 
outside the main lines of the discussion. I think the lawyers here, — 
most of you know them, — bring here a sincere, honest thought, in- 
tent and purpose, oh, so entirely apart from any personal interest or 
advantage, to do the things which ought to be done. The whole 
history of our profession is that way. There are some things which 
incline me most seriously and earnestly to believe in a limited tenure 
of office. Not ignorance on the part of some judges, as has been sug- 
gested in the debate, unless it may be in the inferior ‘courts, — the 
police, district and municipal courts. I never have seen it in our upper 
courts. It would be preposterous in me to assume ignorance in our 
Supreme Judicial Court or our Superior Court. It may occur in the 
lower courts but, if so, it is trivial in its effects. We have got. to 
expect that in the operation of any system. But I have seen this, 
and it has caused me serious thought. I have-seen this, not in the 
Supreme Judicial Court, whose judges “bear their dignities so meekly 
and are so clear in their great office’, whose embodiment and ex- 
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pression stands and sits in this Convention in the gentleman from Fall 
River (Mr. Morton), one who does us honor by his presence, — never 
in that august body; but in the Superior Court I have seen this, nor 
is it a complaint of petulance, nor is it personal or querulous. I have 
seen a certain arrogance in some, —a very few, but some, — of the 

, Judges of the Superior Court; an offensive assumption of importance, 
by reason of their permanent elevation to office, which is a most in- 
sufferable and obnoxious thing in a democracy. 

It goes so far as to rebuke and affront court officers, attorneys, 
witnesses and jurors. It is a part of human nature, I suppose, but 
it seems to many members of the bar, as I hear them express it, a 
behavior which is detestable. It seems that this could be modified 
or prevented by a return of such people, —not at the end of seven 
years but fourteen years, perhaps, following the New York practice, — 
to private life. What says our old Bill of Rights? Rotation in office, 
sending public officers back to the people from whence they came, is 
declared to be the right of the people in order to prevent those vested 
with authority from becoming oppressors. So says our splendid Dec- 
laration of Rights. .I should like to see this condition of which I 
have spoken done away with. It is not a small matter. I do not 
think there is a lawyer in this Convention who has not suffered from 
it. I do not complain of the Superior Court for any ignorance. I 
never have seen it there. I have practiced for thirty years and I 
think I have practiced before all the judges. But there is sometimes 
that spirit, the attitude of cuffing the ears of witnesses and counsel, 
of setting down people in their seats and the assumption of petty 
authority which ought to be rebuked, which is an affront against the 
rights of the private individual and which would be prevented by 
sending the judges back to the earth, the common earth which we 
all tread, to start again. 

That first. Second, another thing has been in my mind. There 
comes a time when perhaps age, —this has been taken care of in 
the proposed resolution for a limited tenure of office, —a time when 
age or physical condition produces an unfitness or incompetency which 
is unknown to the incumbent. It is a beautiful provision of nature 
that we do not know always when we are getting old and feeble and 
deaf and the mind does not spark. There sometimes comes a case 
where a judge, for these reasons, should get off the bench. And how 
do we handle it? What are the remedies? Impeachment? No, pre- 
posterous. Address of the two Houses to the Governor? \No, unless 
in case cf wilful and outrageous misconduct. How do we handle the 
situation? Is there a satisfactory method? I was in the Legislature 
many years ago, in 1893 and 1894, when a county court was in trouble ~ 
here in Suffolk. A man who ought tc have got off would not get off. 
He wanted a pension, he wanted this, that and the other thing; he 
thought he was as good as he ever was. The Legislature had to 
appoint another judge who practically crowded him out of his place. 
What also have we done? What happened, if I am told aright, to 
the Court of Common Pleas, the predecessor of our present Superior 
Court? The Legislature abolished the whole court to get rid of some. 
of the judges and substituted another court. That is done in the 
case of some of the inferior courts; we abolish the court and create 
another court with a little different district, something a little differ- 
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ent than the old, to get some particular judge off the bench. These 
things have appealed to me and appealed strongly, as needing action. 
I say again that I do not speak of them in any querulous spirit, 
but that is the situation. One of the most unpleasant and obnoxious 
things the bar has to do is to tell a judge, through its committee or 
his friends, that he ought to resign; but sometimes he clings on and 
resort must be had to dodging and subterfuge to accomplish the result. 
A remedy would be found in a limited tenure of office or an age limit 
of sixty-five years. I would not put it at seventy years. What are 
we going to do about it? I know the situation; there is hardly a 
lawyer here who does not know it. 

However, I should not seek a remedy in the election of judges. 
Of the three branches of governmental office the executive and the legis- 
lative are responsible directly to the people. These two are respon- 
sible to the people, but the judiciary never is. The executive and 
the legislator may listen to the passing whim of.the moment and 
regard the voice of the prevailing ‘majority. They may decide as 
current things go. As the tide turns they may shift and vary; and 
rightly so, because the executive and legislative departments are ex- 
pression of the people. But the judiciary never, gentlemen. Eternal, 
strong, permanent, they are the ones that ride out the prevailing 
storm and settle back on the old, ancient principles, the old common 
law of English-speaking peoples, which is the embodiment of the ex- 
perience, and the result of all the mistakes, of all the determination 
of truths by trial and error and final discovery of right for a thousand 
years, — the common law which Massachusetts judges administer. 
And how widely we administer it, gentlemen. It goes to Texas, it 
goes to Washington, it goes to far-off Canada. Ask of them to whom 
they look for the determination and utterance of the common law 
and it is to Massachusetts, —to Shaw and Bigelow. Pardon me if 
I say that our courts to-day are adjusting themselves like a basket 
to its load; not breaking like a rigid bucket, but yielding, accommo- 
dating and adapting itself to things as they are instead of things as 
they might be or are hoped to be. Massachusetts finds in our present 
Supreme Judicial Court, Rugg being Chief Justice, the best expression 
there is to-day of, not the statute law, for that is incidental, but 
that great body of law which is the real thing. Nobody can define 
it; it is the experience of centuries, and the authoritative statement 
of it to-day is in our own Supreme Judicial Court, never better than 
at this moment. What is the course to follow? Shall we after all 
change our system and cut the judges down to a limited term of 
office? I sometimes think that we might well do this; but the stern 

* question is what action we should take at present. We are now 
engaged in an awful war, when the foundations of the great deep are 
broken up, when all of our wonted and ancient landmarks may be 
afloat. I cannot lift the veil. I should hate to lift the veil from 
what will happen after the war is ended. In the words of Scripture, 
all the foundations of the world are out of course. The great seas 
are roaring. The great bases of social order, wisely or unwisely, may 
be removed. What shall we do? Back of it all is the general belief 
and confidence in that common law which the Supreme Judicial Court 
of Massachusetts represents, which the Massachusetts Judiciary rep- 
resents, a belief in those eternal things based upon the experience of 
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mankind, based upon a thousand years of study, of experiments this 
way and that way, many of them errors but most of them right. We 
are the only: one of the States that represents to-day the common 
law, —the great common law which adjusts itself to needs. What 
shall we do in view of that thing which overwhelms us, the prospect 
of the conditions after the war? This I have decided finally for my- 
self. The Massachusetts judiciary is the rock, all else is shifting sand; 
it is the ship, all else is open sea. [Applause.] 

Mr, Anprrson of Newton: Although I had come to a decision 
against the election of judges before entering this Convention, I ap- 
proached the matter of their appointment with an open mind, and 
ventured on Friday to suggest a real discussion on the question for the 
information of those of us who had not made the topic a special 
subject of study. The passion, the extreme statements, and especially 
the naming of judges in the ensuing debate, certainly were regrettable; 
yet no judicially minded delegate would allow them to influence him 
an instant for or against the proposition of document No. 345, which, 
of course, must be judged on its merits and on its value to the well- 
being of the State. 

Doubtless all the delegates take a just and solid pride in our Massa- 
chusetts judiciary. Of course, there may be incompetent judges here 
or there; possibly occasionally a corrupt judge; and this hardly can be 
avoided in a fallible world. But the high reputation of our bench 
should not blind us to real faults in our judicial system, and one of 
those faults is that there is no practicable way of getting rid of incom- 
petent, impossible and, especially, aged judges, who, through childish- 
ness or obstinacy, refuse to retire after they have outlived their use- 
fulness. It is practically and morally impossible to proceed to the 
impeachment of men of high character, some of whom have rendered 
years of good service, because they now no longer are fit. So nothing 
can be done and unworthy expedients become almost necessary to 
meet an almost impossible and sometimes sordid situation. The ques- 
tion is: What can be done to remedy this patent evil? 

The proposition which is before us, No. 345, solves. the problem, 
first, by proposing that the judges of the lower courts shall be ap- 
pointed for a term of seven years, so that at the close of each term 
judges who have ceased to be useful may be dropped; and, second, by 
prescribing an age of compulsory retirement for all judges. 

There is no doubt in my mind that these provisions would meet the 
situation and remedy the evil; but the question arises whether they 
would not create other and worse evils, whether the cure is not worse 
than the disease. The first argument against the proposition which has 
weight with me is that it is hard enough now to get first-class men for 
judgeships on life tenure, and that making a judgeship less desirable 
surely would give us an inferior set of men on the bench. But to this 
it should be replied that a good judge almost undoubtedly would be re- 
appointed. No Governor in this State would care to create the prece- 
dent of cutting off the services of a talented and faithful judge. Even 
in New York State, where judges are elected, the Bar Association 
often has been able to secure the reélection of the best judges, and 
indeed their renomination on a non-partizan ticket. Surely the Bar 
Association of Massachusetts would be equally successful with a reap- 
pointment by the Governor. 
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With this prospect, and with a proper raise of judicial salaries and a 
proper system of pensions, it might not be impossible to secure as good 
a class of men as now. Even if not reappointed, the prestige of having 
been a judge would open many a door to the middle-aged man who 
was stepping down from the bench. This is the common experience in 
States which have limited judicial terms. 

But, it may be said, admitting the evil, why not let well enough 
alone? This is the old conservative ery, with which I have little 
sympathy. If a probably safe and effective remedy can be found, let 
us try it. This is the soundly progressive attitude. 

But a far more serious objection was raised by the gentleman from 
Quincy (Mr. McAnarney) Friday afternoon. He took the case of the 
corrupt, — he meant the corruptible, — judge, and told us that the 
selfish desire for reappointment would mingle as a motive in all his 
decisions. He might have added that a judge often is called upon to 
render unpopular decisions, decisions demanded by a state of the law 
with which he personally has no sympathy, but which he has no right 
to alter or publicly condemn. Serving in a quasi-judicial capacity last 
winter, I was in exactly that situation, and I cannot deny that for a 
moment I was tempted to do the popular rather than the right thing, 
especially as I could not explain. When we consider that on this 
supposed decision might hang not only the career but the livelihood of 
the judge, we can see easily that a man morally weak might succumb. 
to the temptation to side with the crowd in the hope of reappointment, 
rather than to do his sworn duty. 

I have gazed upon almost all of the most noted works of the 
sculptor, but none ever impressed me as did the masterpiece in the 
Palace of Justice in Brussels, now significantly made a barracks for 
German soldiers. It-is a group representing in an entirely original 

- manner the idea of Justice. In the center, in modern robes of office, 
sits the judge, a modern man. The figure is spare, the face thin, the 
features intellectual, refined, sensitive, firm, strong. On one side there 
stands, looking down at the judge, a Greek female figure, the law. In 
one hand she holds the statute-book. The finger of the other hand 
points to a sentence written on its page. Her face is calm, sure, 
majestic. Qn the other side stands a poor woman, in shabby clothes, 
clasping a sickly babe to her bosom, imploring the judge’s attention to 
her plea. The face of the judge is the center of interest. He looks 
neither to one nor to the other, although he hears both. Lost in 
thought, he gazes far away into the distance. In him struggle for 
mastery the woman and the Law, Mercy and Justice, the right of the 
one and the rights of the many. No wonder the face is grave, for he 
must balance heart with brain, favoring neither one nor the other, 
striving for that synthesis which alone can be justice and yet in the 
end giving a concrete decision. This is the eternal antinomy, the 
despair of philosophers, the deepest mystery of the cross, and yet the 
reality which all men confront, and which the judge must decide practi- 
cally in each particular case. That face of the judge in Brussels seems 
to me the finest human face into which I ever gazed. It combines the 
tenderness of the woman and the strength of the man, gloriously intel- 
lectual and appealingly human, and without a thought of self. 

Shall we put the thought of self into the judge’s heart and the 
judge’s face? For one, I cannot bear to do it. But that is not all. 
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How shall we keep the look of sensitive sympathy with the poor in the 
judge’ s face, or put it there if it is not already his? And that question 
is just as important as the other. What the gentleman from Boston in 
the fourth division (Mr. W. H. Sullivan) said Friday morning has in it 
too much of truth. The judge too often associates ‘with only one class 
in the community. Of all men, he cannot afford to do that. He, of all 
men, should have the broadest knowledge of how other men live and 
think, and the deepest sympathy with them. Let him associate with 
the poor man, the ignorant man, the common, decent citizen of slendet 
means, the man who works in ihe factory ana on the railroad, and let 
him know their outlook and their interests as well and as sympathet- 
ically as he knows the intricacies of our great financial and commercial 
world. Then will he be a judge indeed, the man to whom all, rich and 
poor alike, can look, not only for justice but for understanding. 

Would reappointment by the Governor or election by the people 
make this sort of judge? I sadly answer that I fear not. Experience 
in other States-seems to confirm my fears. And that means that it 
appears to me, on mature reflection, that we shall find no complete 
salvation, and more danger than safety, in a limited term for judges. 
The Convention often reconsiders its action, and J beg the indulgence 
of my fellows if I reconsider my purely tentative opinion of Friday. 

What, then, is the remedy? Retain the clauses in the proposition 
which provide for compulsory retirement at a certain age. This will 
clear up two-thirds of the difficulty. .And as for the rest of it, the 
only solution is good Governors, — Governors who belong to them- 
selves and no one else, who carry their sovereignty under their own 
hats; men of sense, wisdom, insight and sympathy, who can be 
frightened neither by the interests nor by the professional labor 
leaders nor any other group, who want nothing except the good of the 
Commonwealth and justice for all. Such Governors will appoint the 
right kind of judges, and that is all that can be said, it seems to me. 

Consequently, I move to amend No. 345, the substitute before the 
House, so as to read: 

The Legislature shall have the power to establish an age for the compulsory 
retirement of judges. 

I realize that by that we should lose a great deal. Suppose the com- 
pulsory age was seventy. A great many men of seventy-five or eighty 
are doing their very best work. And yet, on the whole, we should 
gain by it. That has been proved by the experience of the colleges of 
this country. A great many of them now have this compulsory age 
limit. They know that they lose a good deal, but they have come to 
the conclusion that they gain more than they lose. At least, we 
should not have the difficult and sordid situations which now arise 
occasionally in our State and which really are more or less of a scandal 
to it. 

Mr. Paul R. Blackmur of Quincy moved that the proposed substitute draft 
(No. 345) be amended by striking out all after line 2, and inserting in place 
thereof the following: ‘‘The Governor, by and with the consent of the Council, 
may retire any judicial officer because of advanced age, mental or physical in- 
capacity.”’ 

Mr. Buacxmur: The resolution will then read: 
_ Resolved, That it is expedient to amend the Constitution by inserting the follow- 
ing: 
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The Governor, by and with the consent of the Council, may retire any judicial 
officer because of advanced age, mental or physical incapacity. 

I haye listened with the utmost attention and with a great deal of 
sympathy to much that has been said by the proponents of these 
measures; but, sir, I am convinced after due deliberation that the only 

. teal grievance that has made an impression upon my mind is that 
portion of the debate which has dealt with the question of the retire- 
ment of judges mentally and physically incapacitated. The present 
method is very cumbersome and very difficult, and the instances which 
have been pointed out here well illustrate that difficulty. The bargain- 
ing with two judges, as we have been told, to secure their retirement, 
certainly should not occur again for want of a simple method of retire- 
ment. 

Now, this is a very simple and efficacious manner in which to deal 
with the whole question. Do not forget, gentlemen, that the Governor, 
elected as he is here in Massachusetts, the servant and agent of the 
people, is the most responsive and responsible agent that you could 
have to make the retirement, a man whose every act is constantly 
under observance and examination. He would not remove arbitrarily 
under this provision a judge who was sound mentally and physically. 
He is elected every year by the people, he gets his mandate from the 
people, and he is in a position to deal fairly and squarely on the ques- 
tion of whether or not a man should or should not be removed for ad- 
vanced age, mental or physical incapacity. It may be that it is de- 
sirable to further amend the resolution by making some provision as to 
pensions, or possibly as to a hearing; but I am perfectly satisfied that 
all those matters can be dealt properly with by the Legislature or at a 
later stage. However, this initiates a broad general principle, which is 
this: That if a judge becomes incapacitated by age, mental infirmities 
or physical infirmities, some one, — and who better than the Governor, 
with the consent and advice of the Council? —‘should and can remove 
him. 

Mr. Dennis D. Driscout of Boston: The words of the amendment 
introduced by the gentleman in the second division from Quincy I 
believe give more power to the Governor and the Governor’s Council, 
where all the trouble exists on this political propaganda, and which is 
at the bottom of all the criticism that comes on the judiciary of this 
Commonwealth. I believe if the delegates of this Convention will go 
back only for two years, and perhaps one year, they will recall where 
the Governor’s Council may have held up the Governor to have a cer- 
tain lawyer appointed to a certain part of our judiciary in this Com- 
monwealth, and perhaps Suffolk County. While from my experience 
in life I have the highest confidence in the judiciary of this Common- 
wealth, I am a strong believer in the election of judges. The political 
propaganda interferes with the judiciary of this Commonwealth, and 
the appointments are the cause of its trouble; perhaps with the action 
of some judges in their decisions on the question of labor versus capital, 
and, through that, on the great injunction proposition.. I am one of 
the few laymen who believe that the Legislature will be the place to 
straighten out the whole subject. 

I have had some dealings with the courts, more especially in Suffolk 
County, and I find that the poor man gets a good square deal in a 
trial, although some men on the bench may make a mistake. Will the 
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question of appointing judges for seven years or ten years stop the 
women with short hair and the political propaganda of the Back Bay 
and the political machinery of this Commonwealth from interfering 
with the Governor and the Governor’s Council on the appointment of 
the judiciary, which brings about the trouble and the criticism from 
the people in this Commonwealth? I am not going to name any 
judges. I put in fifteen years around the State House representing 
organized labor in the interest of legislation, and I have seen some 
actions of the Senate in the past. In my younger years they used to 
talk about gravel trains that ran through the State House without an 
engineer or fireman. But when men vote against the interest of the 
people we sometimes charge or criticize on the public platform that 
their reward was an appointment to the courts of this Commonwealth. 

If you will go back you will see a few remarks I made on the 
initiative and referendum with reference to that same thing. The 
working people of the Commonwealth feel that way yet. We want all 
that kept away from the court. It is true we men who represent labor 
talk on the public platform about the power of the corporations, 
which is not so strong perhaps as the power or political weight of the 
interference with the judiciary in this Commonwealth. I believe we 
should take all that away from the Governor and the Goyernor’s 
Council. Let the people of this Commonwealth elect a commission on 
the judiciary and let the Governor make appointments to that com- 
mission, and it would not be controlled by any one political party by 
law, and let the commission report back to the Governor, reeommend- 
ing as to the ability of the men who have been mentioned for that 
position.. That will kill the political machinery that interferes. with the 
judiciary of this Commonwealth. 

While it may be true, — you men claim to know it, you have told 
me so in my years of life, — about the ability of many men placed on 
the courts of this Commonwealth, and about the interference of the 
appointee, I do not know, but I do know that two years ago a man in 
Boston, a great attorney, who had had much experience in handling 
finance, led us to believe that one of the leading political office-seekers 
of this Commonwealth, backed up by the Governor’s Council, inter- 
fered with the appointment of that judge; and whether it be a juve- 
nile court or Superior Court it brings about the criticism of the laymen 
on the appointees of the courts of this Commonwealth. 

I say to the delegates of this Convention, the appointment of the 
judges would not prevent the trouble that exists to-day. The political 
propaganda will go on with the appointees. The election of the 
judges is a question which the people will have something to say 
about. Now, gentlemen, lawyers and delegates of this Convention, 
who are so afraid of the people, why not change the Constitution and 
have a commission on the judiciary who shall be elected by the people, 
and it will be only a majority on the commission of five who shall 
have power to recommend as to the ability, etc., of the appointees 
made by the Governor. Take that authority away from the Gov- 
ernor’s Council, and you prevent interference with the Governor’s ap- 
pointments. And with all these men on the judiciary in this Common- 
wealth, I want to say to the delegates of this Convention in my years 
of life I have had much to do with the judiciary. I am proud of the 
action of the judges of the municipal court, and I believe in, advance- 
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ment and promotion in life; and after that experience, when they have 
ability to sit there, they could be promoted to the office of the Superior 
Court. If they are not fit to sit in the municipal court they should not 
sit in the Superior Court. 

As I say, we know there is criticism, the criticism of the working 
people, and there is interfering. I am opposed to any man who sits 
on the Supreme Judicial Court, or the Superior Court, practicing law 
outside of his work in court. I am in favor of giving him a higher 
salary. I am opposed to any judge ever saying: “I cannot sit on a 
case to hear a man, no matter whether he is a working-man or a 
wealthy man or a poor man, because I am attorney for the side of the 
plaintiff.” We want them free from everything. The salary should 
be the highest. I am a little bit nervous about the proposition of the 
seven-year term. It would not prevent the political propaganda of 
the people; it would not interfere so much with the appointment of 
the judiciary as of the other commissions of this Commonwealth, 

I know what I am talking about when I make this statement, but 
that is a step in the right direction. I am one of the men who can be 
converted to the short term appointment of the judiciary, but as yet 
I am strongly in favor of election. I am not going to criticize any in- 
dividual. I want to say this, and I want to say it for the public as a 
delegate: In my dealings with the courts of Boston, the poor man gets 
a good square trial and a fair deal, and the judges are human and 
have hearts. While we may disagree with one of them personally we 
have got to give them credit for their good justice and law. ; 
By that appointment for seven years the political machinery would 

be just as bad. I am willing to plead guilty with the lawyers. On 
the convention floors and in our meetings, — perhaps a judge may have 
decided against you, and we must admit the truth, — we would be 
‘against reappointment for that action. And that is true of every 
organization and any people who are interested in these propositions. 
IT am not ashamed to say it. That would be the action on the ap- 
pointment of the judges. It would be the same with the lawyers. It 
would be the same with the Republican party and the Democratic 
party or any other political party, where that position is about to be 
filled. 

I hope the amendment presented by the delegate from Quincy will 
be defeated. If there are any changes made besides the one on the 
appointment of the judges for seven years, if the attorneys will con- 
sider that question of haying a judiciary commission elected and 
honored by the Constitution of this Commonwealth, where every 
candidate’s name will be presented to them for their consideration 
and returned with a favorable report of a majority of five of the 
commission before he shall be appointed on the bench, that method 
would be some improvement on the method of appointment of the 
judiciary that now exists in Massachusetts. 

Mr) Aytwarp of Cambridge: I think the amendment of the gentle- 
man from Quincy is good as far as it goes. It cures one point in the 
matter, but I believe that there is a great deal more in this matter than 
some men will admit here. It is unfortunate that all the courts are 
under the same rule. We have heard some criticism of certain courts, 
but one court of which there is the greatest criticism has not been men- 
tioned at all, and that is the lower court. If the lower courts of our 
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Commonwealth did not come under this same rule, I doubt very much 
if there would be the support of this measure that there is among the 
people of the Commonwealth. 

Fifteen years ago, when I was in the Legislature, there was a bill 
presented to prevent associate justices of the lower courts from prac- 
ticing before their own courts. That was a measure that I was vitally 
interested in. For years I had seen in my own local court a man 
who had practically no practice before he was appointed an associate 
justice, and who succeeded, through practicing in that court of which 
he was a justice, in amassing a considerable amount of money. And 
how was it done? The presiding justice had not given him any special 
favors, but the people of the district, particularly the foreign element, 
felt because he was a judge of that court that thereby he might have a 
greater influence than some other lawyers. 

The committee on the Judiciary, of which I was a member, the 
gentleman from Everett at that time being chairman of that com- 
mittee, heard that bill, and with considerable interest; but finally it 
was found that in some cities and towns of the Commonwealth, or 
rather in some towns of the Commonwealth, the associate justice was 
the only lawyer in the town, and if he could not practice before that 
court he would have to go out of business; and such was the senti- 
ment here in the Legislature that the bill was rejected. 

That is a crying evil throughout the Commonwealth. Another evil 
is that there is no head to the lower courts. The Supreme Judicial 
Court has a Chief Justice, the Superior Court has a Chief Justice, 
and he determines in connection with his confreres what the rules of 
the court shall be, and also determines where they shall sit, and such 
other determinations as he is permitted by law to make. 

But there is no head to those Justices of the lower court. In my 
city of Cambridge the court opens promptly at nine o’clock, and 
every case is taken up in its order. But go out to some of these 
towns here, be called in the night, perhaps in the middle of the night, 
to go out and defend somebody, and with great trouble and with 
change of cars you get out there at nine o’clock. No judge. Half- 
past nine; no judge. Ten o’clock; nobody. He comes in when he 
pleases. What is going to remedy that? He is absolutely independent 
of the people of this Commonwealth. He cares nothing for the lawyers’ 
time, he cares nothing for the business man’s time, he cares nothing 
for the doctor’s time, who appears in some little case that is of no 
great advantage for him, and prevents all of these people for hours 
from attending to their professional duties or business. 

I speak of those things because there are many lawyers here who 
know them, but for some reason they do not see fit to state them. 
There are grievances. I do not know as any of these measures will 
remedy them, unless it is the election of judges, to which I am not 
altogether opposed, but I believe that proposition has no chance, as was 
proven by the vote in this body. I believe the next best thing is the 
appointment of judges, and I think No. 345 goes a considerable dis- 
tance in that direction. I know the conservative element say that they 
will not interfere with the Supreme Judicial Court and the Superior 
Court, but that those Justices will hold their present offices for the term 
of ten years from this'time, and thereafter be appointed. 

Politics! The gentleman from East Boston (Mr. Maguire) showed, 
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it seemed to me, how much politics there was in the present situation. 
Politics and politicians! Who is not a politician who has any in- 
terest in the affairs of life, in public questions? How many judges 
who have been appointed to the bench were not politicians? How 
many of them were not district attorneys, and sought election from 
their constituents? How many of them were not city solicitors? 
Politicians! It seems to be the cry of every conservative who wants 
to oppose some radical measure or some progressive measure to attack 
it with the word “politics” or “politicians,” and so throw it out of 
court. 

There is as much politics in seeking an appointment as judge as 
there would be under a system of the election of judges. I think it 
was unfortunate the other day, very unfortunate, that any of the 
judges’ names were mentioned here. With regard to one of the judges 
whose name was mentioned here, I desire to say that I had observed 
nothing to deserve any such criticism, and I have observed, too, 
that he was one of those men whom my friend from Westfield (Mr. 
Kneil) could not have referred to when he spoke about it. It was 
unfortunate because, if there was any reason for criticism of that par- 
ticular judge, I am satisfied there were others who were not mentioned 
who were just as deserving of it; so it was unfair to the man who was 
criticized. There are lawyers in this Convention who could stand up 
here, if they chose, and name other individual judges, — not of that 
court, possibly, but of the lower courts, — and this criticism of the 
lower courts will continue until this system is changed. 

It has been stated, too, on the question of the election of judges, 
that it is almost impossible to remove a judge. I guess none of us 
can remember when a judge was removed in Massachusetts, — not 
because there were not many who ought to be, but because of the 
difficulty of removing them. In my own city, before I was admitted 
to the bar, there was a judge of the lower court of whom everybody 
was sick and tired. There was nobody to defend him. There was 
no reason why he should stay there; and as has been indicated, the 
only way to get rid of him was to abolish his court. There was a 
judge in another city not far from mine, attached to mine. Why, 
he was a standing joke among all the lawyers of the Commonwealth, 
but he was in a strong Republican city and nobody ever interfered, 
with him, and he died; and if he had not died, as far as I could 
observe, he would be there yet; unfit, absolutely, both in his person- 
ality and in his lack of knowledge of the law. 

Those are some of the abuses. I should be glad to vote for a 
measure that would apply only to the lower courts, but I shall vote 
for this one because it embraces some of my views. It does not go 
any farther than I want; it might well go farther, and I still would 
vote for it. 

I am not one of those, although I have the greatest appreciation for 
the courts of the Commonwealth, who believe that they are the only 
fit courts in this great Nation of ours. I believe the courts of other 
States, both with the limited appointment and with elections, stand 
just as high in interpreting the laws of their Commonwealths and the 
laws of the land as our courts do. I am very proud to be a citizen 
of Massachusetts, and proud of our courts; still I do not think that 
this measure, the measure under discussion, will interfere in any way 
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with the high character of our courts or with the administration of 
justice. I believe the people of the Commonwealth know of those 
abuses of which I speak, some in some courts and some in others, 
and I think they are ready for a change. 

As I said before, and as has been said by others, I think the best 
manner would have been not to have stricken’ from the I, and R. 
amendment that language which referred to the courts, but to have 
permitted it to remain there, and, as the people adopted it, to have 
provided that the Legislature then, in their wisdom, should draft a 
modern law, a law somewhat similar to some of the other States; and 
not assume because our law was drafted a hundred and some odd 
years ago, and because there had been no change, that thereby there 
should be no change. 

I am satisfied that the people want this. I myself am satisfied 
that there are grievances, serious grievances, and unless something is 
done here, — and now there is no opportunity so far as we can see 
ahead to change the present method, — unless the present method is 
changed, dissatisfaction will continue, and there will be no hope for 
those: who believe there should be a change; and the more of those 
things that are piled one upon the other, the greater will exist the 
dissatisfaction: in the people’s minds and that unrest which is the 
danger of all governments. [Applause.] 

Mr. Edwin U. Curtis of Boston moved to amend the amendment moved by 
Mr. Blackmur of Quincy by adding at the end thereof the words: ‘‘and the 
General Court may provide pensions for judges so retired.” 

Mr. Curtis: I understand the amendment which I have offered 
meets the approval of the gentleman from Quincy (Mr. Blackmur). 
I am opposed to the original resolution, and to the amendment offered 
by the gentleman from Boston, but I long have been of the opinion 
that there is not a practical method of relieving the State from a 
judge who, through incapacity, is unable to properly perform the 
duties of his office. There are two ways; first, by impeachment. Of 
course every gentleman in this Convention knows, from the history 
of this Commonwealth, that in order to impeach a judge you must 
have an almost absolute case. Impeachment very seldom has suc- 
ceeded anywhere. The other method provided in the Constitution 
is for an address to the Legislature, which means that with a majority 
vote of the Legislature the Governor, with the advice and consent of 
the Council, may remove the judge. ; 

I am not so much concerned with the removal of judges because 
they are unfair or improper men, but I am interested in retiring those 
judges who, from mental or physical incapacity, are not fit men to 
sit upon the bench. And without using any names, we all know of 
such cases. 

But I do not believe that where a man has been a good judge, has 
served fifteen or twenty years and has a family dependent upon him, 
that we want to pass any amendment giving the right to the Governor 
and Council to remove him without giving him something in the way 
of a pension if he needs it; and as you all know, many of them do 
need it, and will need it in the future. That is why I have offered the 
amendment to the amendment of the gentleman from Quincy. 

Now, it may be said that it is not safe to leave it to the Governor 
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and Council. Well, in every business, in every walk of life, you come 
to the point where somebody has to decide something; and if you 
cannot leave these things to the Governor of the Commonwealth, 
elected by a majority vote of the Commonwealth, with the approval 
of the Council, elected from the different districts, then I say that 
there is no way to get rid of a judge who mentally and physically is 
incapacitated. 

Tt may be said, too, that if the Governor is of one political party and 
the Council is of the same political party, that in order to make a place 
for a friend they might remove a judge. But public opinion counts 
in this State, and I do not believe any Governor who ever sat in the 
Executive Chair would dare to remove a man who ought not to be 
removed, and I do not believe that any Council elected ever would dare 
to approve such removal. I still have faith that the people of this Com- 
monwealth would not elect a man to that position who would exer- 
cise that function improperly; and if he did, Mr. President, the people 
would get rid of him at the very next election; there would be no 
question whatever about that. 

Mr. Biacxmur of Quincy: May I ask consent to accept the amend- 
ment offered by the gentleman from Bo8ton (Mr. E. U. Curtis)? 

The Prestpinc Orricer (Mr. Cox of Boston): Mr. Blackmur of 
Quincy accepts the amendment offered by Mr. Curtis of Boston. Is 
there any objection? The Chair hears none. 

Mr. AnpEerson of Newton: I wish to call attention to the fact 
that the amendment offered by the member from Quincy (Mr. Black- 
mur) and my amendment are not antagonistic to each other, and that 
I hope that both will be carried. 

The Prestpine Orricrer: Does the Chair understand Mr. Anderson 
of Newton withdraws his amendment? 

Mr. Anperson: What is that? 
The Presipine OrriceR: Does the Chair understand that Mr. 

Anderson of Newton withdraws his amendment? 
Mr. Anprrson: I do not wish to withdraw my amendment. I 

wish to say that the amendment proposed by the gentleman from 
Quincy (Mr. Blackmur) and my amendment are not antagonistic to 
each other; they simply supplement each other. I am in favor of 
both and I hope the Convention will be in favor of them both. 

The Presipine Orricrer: The Chair will state that the amendment 
accepted by Mr. Blackmur of Quincy is antagonistic to the amend- 
ment offered by Mr. Anderson of Newton, and that if the amendment 
offered by Mr. Anderson of Newton prevails it will shut out the 
amendments offered by Mr. Blackmur and Mr. Curtis of Boston at 
this stage. 

Mr. Lomasney of Boston: I should like to ask the gentleman from 
Quincy (Mr. Blackmur) if these words “judicial officers”? do not go 
too far. The amendment says “judicial officers”. | What is a judicial 
officer? Js a master in chancery a judicial officer? 

Mr. Buacxmur: In answer to the gentleman, I would say that I 
used the language of the Constitution as it was, as is found in chapter 
3, article 1, which reads: 

The tenure, that, all commission officers shall by law have in their offices, shall 
be expressed in their respective commissions. All judicial officers, duly appointed, 
commissioned and sworn, shall hold their offices during good behavior, excepting, etc. 
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Therefore I used the same language as is found in article 1 of 
chapter 3. i : 

Mr. Lomasnrey: My point was to ascertain if you wanted to give 
the power to the Legislature to give salaries and pensions, as I believe 
they could, under that resolution, to masters in chancery. 

Mr. Powers of Newton: I desire to offer what might be called a 
few observations on the subject of the judiciary which are the result 
of more than forty years of practice at the bar. I assume that we all 
seek to accomplish the same purpose, and that is to secure and retain 
the best judges on the bench; and any system that accomplishes that 
will accomplish the desire of this Convention. 

There are three systems that have been under discussion while this 
proposition has been under consideration. One is what is known as 
the life or the good behavior system, through appointment. One is 
the election of judges by the people for a limited term. The other is 
the one which we are considering now, and that is the appointment 
by the executive for a limited term. Each of these systems, to my 
way of thinking, has its advantages, and each its disadvantages. 
There is no one that is perfect. There is no one that is absolutely 
imperfect. 

I noticed the other day that some one said that the election of 
judges had been a failure, but that is not true. Go to those States 
where judges of the. higher courts have been elected by the people, 
and nine lawyers out of ten who practice before those courts will say 
that the system has been a success. Go down into Maine, where they 
have the appointment for a limited term of years, and nine lawyers 
out of ten will tell you that the system in Maine has been an eminent 
success, and that no lawyers, or very few lawyers, desire to have a 
change in it. Come to Massachusetts, and I think it is fair to say 
that three-fourths at least of the lawyers will say to you that our 
system of appointing judges during good behavior, which is equivalent 
to life, has been an eminent success. In other words, my experience 
shows that where a system has been used for a long period of time and 
has been reasonably satisfactory there is not a desire for a change. 
Of course this system of election of judges has not any considerable 
support in Massachusetts, in my opinion. No one desires that the 
selection of judges should have the element of politics in it beyond 
what is necessary. Any one of these systems that we may select will 
have more or less of the element of politics in it. It is true that an 
appointment such as we have in Massachusetts has more or less the 
element of politics in it. Of course, when you get to the question of 
election, that has the element of politics in it, as well as the selection 
of judges for a limited term of years. 

The proposition which comes before us at this time is the proposi- 
tion of changing the system which we have in Massachusetts and 
adopting a system similar to that which they have in the State of 
Maine. I notice that this proposal which is under discussion provides 
that none shall be appointed who has not arrived at the age of thirty- 
five years, — I am rather surprised that that language should have 
‘been used, — and that none shall be appointed who has not practiced 
law for at least ten years. Are you aware, Mr. President, that if that 
language had been in the Federal and the State Constitutions of this 
country Joseph Story could not have been appointed to the Supreme 
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bench, or that Judge Colt, who served with so much distinction for 
many years upon our circuit bench, would not have been appointed, 
or that William H. Taft, who served with distinction upon the circuit 
bench in the district which included Ohio, could not have been ap- 
pointed? I believe in the appointment of young men upon the bench. 
I believe in allowing a young man to develop upon the bench. Some 
years ago I went to the Governor with a suggestion that an attempt 
should be made to establish a policy in this Commonwealth of select- 
ing young men who gave promise, and build up in that way a strong 
judiciary in the Commonwealth; and I was very much pleased when 
I noticed that in these recent appointments which have been made 
this year and last year by the Governor of the Commonwealth, he 
has selected comparatively young men, and I think it is but fair to 
say that in these selections there has been less politics than in the 
selection of any judges in Massachusetts during the last fifty years. 
I happen to know that of two who were appointed neither one sought 
the place, and his name had not been suggested to the Governor, and 
in those two cases they asked to be excused from serving upon the 
bench and finally reluctantly consented to give up what promised to 
be a successful and brilliant career at the bar for the purpose of 
serving the public. And so it seems to me that we are having less 
politics in the selection of judges to-day than we have had for many 
years past. 

But that is not the question that is before us, gentlemen. Will it 
improve the system in Massachusetts if we select judges for limited 
terms? Of course the advantage that you have in the selection for a 
limited term is that you can get rid of judges who are not satisfactory 
to the public and the bar. Down in Maine they claim that that sys- 
tem has had many advantages, in three ways at least. First, it keeps 
the judge on his mettle to do good work in order that his reappoint- 
ment may be made; in the second place, the lawyers say that it makes 
him more courteous to the bar and more courteous to the public; and 
in the third place, if it turns out that he is disqualified mentally or 
physically for the proper performance of the duties, he can be displaced. 

It does not follow, as every lawyer in this Convention knows, that 
because an attorney has been successful at the bar he will become 
successful on the bench. Nor does it follow that a lawyer who has 
not been particularly successful at the bar may not develop into a 
very strong judge upon the bench. I have in mind two judges who 
were on the bench when I came to the bar in this State who had been 
very eminent as practitioners, and neither one was a success upon the 

“bench. One was partizan, growing out of his habit of taking one side 
or the other of a case during the years of his practice; so much so 
that within ten minutes after the case opened he had to take one side 
or the other. He was a dominating character, a man of great strength 
and a man of great power, and he could unduly influence the jury. 
And so we used to say when we went before this judge: “ Whether I 
win or lose this case will all depend whether the judge takes to my 
side or not.’’ The other judge to whom I refer was a man who was 
exceedingly discourteous to lawyers. He was dominating. Now, my 
belief is that if you had a system by which these judges would come 
up for reappointment at the end of certain terms of years you would 
find that it would have a most salutary effect upon the bench. 
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And yet we are bound to say here in Massachusetts that under the 
system which we have to-day we have developed the strongest court 
of any State in the Union, —I mean our court of last resort, — and 
I agree with what my friend from Westfield (Mr. Kneil) said this 
morning, that no one wants to change the system of the appointment 
for good behavior of the members of the court of last resort. What 
we seek to do is to change what may be called the system of appoint- 
ing nist prius judges, and I am inclined to believe that there is a 
strong argument in limiting the tenure. I believe that a limitation 
of the tenure would result in this: That any judge who was qualified 
entirely for the position would receive a reappointment as long as he 
desired to sit on that bench. That has been true in Maine, I am told, 
and there has been only one case in that long history in Maine where 
politics has prevented the reappointment of good judges. Those of 
you who recall some of the eminent names that have been on the 
Maine bench will recall names of strong men, and you also will agree 
with me that the decisions of the Supreme Court of Maine rank well 
with the decisions of any court in the Union. And in no case, with 
the exception of one, I am told, has a good judge failed of a reap- 
pointment by the Governor when his term expired. In several cases 
where the judges showed that by temperament they were not fitted 
for the bench, and where the lawyers have gone to the Governor and 
said: “That man can never develop into a good judge,” the Governor 
has refused the reappointment, — that is, the renewal of the com- 
mission. 

Now, I confess that I am seriously in doubt as to whether our 
present system is as good a system as the system of limited tenure 
for what may be called the inferior courts, and at this present mo- 
ment I have not decided whether I shall vote for this proposition or 
whether I shall vote against it. I throw out these suggestions at this 
time in order that you may consider whether the appointment for a 
limited term is not better than the appointment for, life. Of course 
when you come to the question of election of judges, while it has 
worked pretty well in other States for the higher courts, it has worked 
very poorly in the lower courts. The Court of Appeals in the State 
of New York in its decisions ranks well with the courts of the other 
States. The same is true of Pennsylvania, and of Ohio, and of Wis- 
consin. In Pennsylvania they held their Constitutional Convention 
in 1851, if I remember correctly, and decided to adopt the elective 
system for ten judges of the Supreme Court, and the two parties 
agreed that each should nominate five to constitute that court, and 
out of that election grew the strongest court that Pennsylvania ever 
has had, with Jeremiah Black as the Chief Justice of that court. But 
when you get into the cities of Pennsylvania, where they elect their 
inferior judges, or into the large cities of the State of New York, you 
find an entirely different class of men. And if we were to have here in 
Massachusetts, in Boston, for instance, the election of judges for your 
municipal court, instead of having a strong court such as we have 
to-day, you would have a most inferior court; you would Phe politics 
in it of all kinds and descriptions. 

Mr. Buacxmur: I should like to ask the gentleman if he includes 
the Superior Court in that designation of inferior courts, as does this 
resolution now under discussion. 
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Mr. Powers; I do include all courts except the court of last re- 
sort. The court in which the lawyers are most interested is the 
Superior Court, which has become a great trial court, with numerous 
judges, before whom we have to try*our cases and where we have 
to save our law. I am not going to undertake to criticize members 
of that court. I have had my share of troubles with judges, but I 
say that on the whole our system has given good judges to the Superior 
Court of Massachusetts. There have been exceptions, but those ex- 
ceptions have been due to selections not mentally or temperamentally 
qualified for the position. I have seen some great men upon the 
Superior Court in my day, and I want to bring forward one man 
who stands out in my mind as the ideal nist prius judge. I refer 
to Chief Justice Brigham. There was a judge who could try a case 
and you never could find out whether his sympathies ran toward the 
plaintiff or the defendant. But I have heard another judge after a 
case was finished say that the only disappointment he had was that 
he could not decide against both the plaintiff and the defendant. 
{Laughter.] And I remember once hearing a judge upon the Superior 
bench, and he is one of those to whom I already have made reference 
to-day, give this charge to the jury after a case had been tried in 
which undoubtedly there had been more or less perjury upon both 
sides. It was a unique trial and it was a unique charge, and this 
was the charge. He said: “Mr. Foreman and Gentlemen of the 
Jury: If you believe the plaintiff or any of his witnesses you will 
find for the plaintiff, and if you believe the defendant or any of his 
witnesses you will find for the defendant; if you don’t believe the 
plaintiff and any of his witnesses, or the defendant and any of his 
witnesses, you will find for the defendant, the burden being on the 
plaintiff.” [Laughter.] 

I think that we have every reason to be proud of the judiciary of 
Massachusetts. No State has given to the Union decisions on great 
constitutional questions in the way that Massachusetts has done. 
Our court of last resort has stood as perhaps the first and ranks 
to-day as the first among the States of the Union. If I remember 
correctly, the judges of New Jersey are appointed; and every one 
will agree, at least all the lawyers will agree with me, that the de- 
cisions of the court of last resort in New Jersey rank with the best. 
There is’ one advantage, of course, in the appointment during good 
behavior, and that is it gives to the people an independent judiciary, 
independent and fearless, and that is exactly what the people demand. 

I do not believe that there is any strong demand in Massachusetts 
for a change in our judicial system. I am frank to say that. I be- 
lieve that the people generally are satisfied with our judicial system 
of appointment. However, if this Convention believes that there is 
a better system than the one which we have, and believes that it 
should be applied to certain courts, then of course it becomes our 
duty to recommend that system; but I will say now, as I have said 
before, that Massachusetts is well satisfied with her present system of 
judicial appointment; she is well satisfied with her courts, and there 
is no strong reason why we should recommend to the people a change 
in our system unless we are satisfied that the change will improve 
the selection and the retention of better judges than we have now. 
{Applause.] 
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Mr. Bennett of Saugus: There may have been portions of this 
debate that I have not heard, but so far as I have heard it the propo- 
sition seems to have been made, and uncontradicted, that there were 
only two methods of getting rid of a judge who ought to be got 
rid of. Now, there is a third method, which, although somewhat 
cumbersome, has been resorted to several times in this Common- 
wealth, and that is to abolish the court, or to create a new court 
having about the same powers as the old and simply to abolish the 
old court for the purpose of getting rid of the judge. A recent in- 
stance which occurs to me I think was in Gloucester. There was a 
judge there who was unsatisfactory, and the police court of Gloucester 
was abolished, as far as I remember, and a certain district court of 
Essex County was created in its place, and a new judge was appointed. 
I think we owe our Superior Court to something very similar to that. 
In a general way I think I am right, although I may not be precise 
in regard to the legal particulars. We had in this State a Court of 
Common Pleas; we had no Superior Court. The Superior Court is 
merely a name. We could have a court of second instance, or another 
court of Common Pleas, or what not; it is simply a name. The 
Court of Common Pleas for some reason or other had made itself 
very unsatisfactory, and so it was abolished and the Superior Court 
was established in its place, in order to get rid of those judges. 

The only instance, the only other convincing instance that I re- 
member in my life, of inability to get rid of an apparently unsatis- 
factory judge, I think was in regard to a probate judge. It was to 
get rid of a probate judge who, —I know nothing about it, — was 
said to have become mentally incapacitated. That is the only well- 
authenticated instance within my memory of inability to get rid of a 
judge in Massachusetts. 

Though the method of abolishing the court is clumsy, if there were 
a crying need of changing the judge, the people of this Commonwealth 
would not hesitate an instant to resort.to that method. In the 
arguments I have heard in the corridor in regard to this matter the 
incident which has been brought up as causing some change of senti- 
ment on this subject is the recent child labor decision in Washington. 
Well, I have not heard anybody argue that this proposition is to tend 
to abolishing the Supreme Court of the United States or changing 
the method of tenure of the judges. We all feel that our government 
never could have been made stable, as it is, had it not been for’ the 
Supreme Court of the Federal government. We never could have had 
the Constitution we have, we never could have made it effective, we 
‘never could have endowed the people with a deep popular love of 
the American Constitution, without the Supreme Court of the United 
States. Therefore, if your argument is that the child labor decision 
was somewhat absurd, it seems to me it was. It seems to me it is 
reactionary as a decision of the Supreme Court of the United States. 
But I do not think people are disposed to argue in favor of abolish- 
ing the Supreme Court of the United States, and therefore that 
argument in regard to the child labor decision falls to the ground. 

I am a very strong believer in the initiative and referendum. I 
am a strong believer in the people. I am a strong believer in the 
closest possible touch of the people with the executive and legislative 
departments. But I feel that since we are tending so strongly in 
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that direction we should do nothing to lower the standard of the 
judiciary, and I am in favor of letting it alone precisely as it is; and 
if there is a position so irritating and so unsatisfactory that we need 
some remedy to get rid of a judge besides the present unsatisfactory 
methods or inefficient methods of address and impeachment, you can 
abolish the court and create a new one in its place. My impression 
is that the case of the court of Gloucester covers precisely the same 
ground. The police court of Gloucester was abolished and a certain 
district court of’ Essex County was created. It seems to me it is 
totally wrong to put this in the hands of the Governor, to give the 
Governor the right of appointment and the right of removal. It is 
wholly reactionary and wholly contrary to the methods we have been 
pursuing, and J hope the report of the committee will be accepted 
and the whole matter will be killed and the tenure of judges will 
remain as at present. 

Mr. O’Connett of Boston: I desire, before taking up the subject ° 
under discussion, to thank the venerable Justice of the Supreme 
Judicial Court (Mr. Morton) and the members of the Judiciary Com- 
mittee for the courtesy which they extended to me last Thursday 
when they endeavored to have this subject put over until to-day, 
because I had been unexpectedly but unavoidably obliged to absent 
myself from this Convention to try a jury case which had been sud- 
denly reached for trial, the urgency of which required my presence. 
I had full confidence that any motion made by the former Justice, 
as chairman of the Judiciary Committee, in a matter of this kind 
would be honored quickly and willingly by the members of this Con- 
vention, and I was surprised to learn that his request was denied. 
May I at this time also say that any inferences which have been 
drawn which would intimate that I had been taken intentionally be- 
fore the Court and detained there when this subject was up, because 

*of any ulterior motive, are entirely wrong, because I feel that of all 
the judges of this Commonwealth, none would be quicker to relieve 
me from the necessity of trying than Judge Perley Hall, who was 
presiding in the session where the case was being heard which I was 
representing, and who offered to excuse me on Friday when he heard 
that this subject had been reached for discussion. My client’s in- 
terests, however, would have been sadly jeopardized if the case had 
been continued, as it would have gone over until next fall, and my 
duty to him compelled me to finish the case. I simply make this 
explanation in order that my position before this Convention may be 
understood clearly. 

I regret very much that I was not here, because I am not familiar 
with the manner in which the subject has been discussed, and further, 
because I believe that had I been here, an arrangement could have 
been made by which all the various measures relating to the judiciary 
might well have been grouped into two classes on which votes might 
have been taken which would indicate clearly the attitude of the 
members of this Convention, viz.: First, those that related to the 
elective system, and, second, those which advocated the appointive 
system, ‘This, of course, is impossible now, but I wish to put before 
the Convention my views on these two systems and the reasons why 
I have a sincere conviction that a change is necessary from the present 
system under which our judiciary is operated. 
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As a member of this Convention, and as a practicing member of 
our bar, I am not the least afraid of the elective system. I have 
no quarrel with our courts, and I address myself to the subject with 
no rancor or ill will. My highest desire concerning our courts is that 
they shall be held in reverence by our people at large, and this 
can be done only by commanding the respect of lawyer and layman. 
I believe that many of our judges now endeavor to merit such a rev- 
erence, although I believe that many of the best lawyers in this Com- 
monwealth join with the great body of our citizens in not haying 
the very highest respect which always should surround our courts, 
and that this want of respect is due entirely to the imperfection of 
the present system. As a member of this Convention and as an at- 
torney in this Commonwealth, I am not blind to these imperfections; 
and being sworn to bring forth the best for the people of this Com- 
monwealth at this time, I address myself to this subject. 

' Now let us see what confronts us as to the history of the judiciary 
in Massachusetts, as to whether or not there ever has been any dis- 
position to have a system other than an appointive system for life, 
such as we now have. Members say: “Oh, there never has been 
any sentiment fer an elective system in Massachusetts, and the 
lawyers won’t have it.’’ Well, of course, it is a well-known fact that 
lawyers do not desire to fight the courts. Most of them decline to 
do so. Many mémbers of this Convention who are members of the 
bar have indicated to me their caliber when they have said: “Why, 
O’Connell, I believe you are right, but I would not dare follow you 
on that subject, because I know that the judges in some way would 
get back at me.” Now, I have no such fear of the judges or the 
courts. J am not flying in their face, nor am I insulting them, nor 
do I intend to reflect upon any of them personally. I simply am 
addressing myself to this subject from the broad, clear principle that 
the people have a right to choose their judges. I will put aside for 
the time being all questions of the many imperfections of individual 
judges that could be pointed out to this Convention. I feel, however, 
that the subject is worthy of a higher consideration than that of the 
failure and imperfections of particular examples now sitting on our 
various benches in this State. 
How did Massachusetts come to make this great exception to the 

principle on which this great Republic is founded? The Declaration 
of Independence, that declared our freedom and announced the doc- 
trine on which we separated from Great Britain, never should be 
forgotten, particularly i ina Constitutional Convention i in Massachusetts. 
Let me read it to you: 

We hold these truths to be self-evident, that all men are created equal, and that 
they are endowed ,by their Creator with certain inalienable rights; that among 
these are life, liberty and the pursuit of happiness, that to secure these rights govern- 
ments are instituted among men, deriving their just powers from the consent of the 
governed; that whenever any form of government becomes destructive of these 
ends, it is the right of the people to alter or to abolish it and to institute a new govern- 
ment, laying its foundations on such principles and organizing its powers in such 
form as to them shall seem most likely to effect their safety and happiness. 

Practically every State in this Union has repeated this fundamental 
doctrine, and our own annunciation of it as a principle of Democracy 
is found in our Constitution in Article 4; 
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The people of this Commonwealth have the sole and exclusive right of governing 
themselves, as a free, sovereign and independent State; and do, and forever hereafter 
shall, exercise and enjoy every power, jurisdiction and right, which is not, or may 
not hereafter be, by them expressly delegated to the United States of America in 
Congress assembled. 

And in the fifth section: 

All power residing originally in the people, and being derived from them, the 
several magistrates and officers of the government, vested with authority, whether 
legislative, executive or judicial, are their substitutes and agents, and are at all 
times accountable to them. 

I do not believe that the courts of this Commonwealth are sovereign. 
I believe in the fundamental principles announced in the Declaration 
of Independence and in our Constitution, that the people of this 
Commonwealth are the sovereign power; and the people of this Com- 
monwealth, being the sovereign power, have at all times a right to 
say who their judges shall be, and those judges in turn shall be 
accountable at all times to the sovereign power of this Commonwealth 
as it is laid down in our own Constitution. 

It may well be in order at this time to inquire as to how the 
anomaly of an appointive system for life for our judges, which pre- 
vails in this State, was brought about, and I desire to call to the 
attention of the members of this Convention the various features in 
the journal of the Convention of 1780. Members will bear in mind 
that the first Constitution submitted in 1778 was refused by the 
people of the Colony because it did not have a Declaration of Rights, 
and the town of Boston then presented one of the most remarkable 
expressions of opposition when the whole town voted unanimously 
against accepting the proposed Constitution. At the next Convention, 
in which the Constitution of 1780, that under which we now operate, 
was adopted, let me call attention to a few things that did happen 
in connection with the adoption of a life tenure for our judges, which 
may be very helpful in guiding us and future generations as to whether 
or not, it was understood clearly at that time just what was being 
done and what the result would be and how it was accomplished. 
Much misunderstanding will be cleared up if the facts are borne 
clearly in mind and if members could but take the time to carefully 
go into the whole subject. 

According to the journal of the Constitutional Convention of 1779- 
1780, there were present on November 6, 1779, but 113 members 
out of a total membership of close on to 400. I am uncertain as to 
the exact number of members to which the Convention was entitled, 
but I judge from the writings of John Adams that it was close on 
to 400. On that same day, namely, November 6, there began the 
debate on the question of the judges, and with this very small num- 
ber, by a majority vote, with less than a third of the Convention 
present, there was passed the vote giving the judges of the Supreme 
Judicial Court of this Commonwealth tenure during good behavior. 
To be exact, the vote was 78 out of 113. 

On November 8 the debate was renewed and the question taken up 
in reference to the classes of judges inferior to the Supreme Judicial 
Court, such as our Superior Court of to-day, which in those days was 
known as the Court of Common Pleas, and the question “whether it is 
the opinion of this Convention that the judges of the Courts of Common 
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Pleas in this Commonwealth ought to be appointed to hold their offices 
during good behavior’”’ was put accordingly and passed in the negative, 
by 57 out of 119. 

So the gentlemen of this Convention will realize that the first ex- 
pression of the opinion of the Convention of 1780 was that judges in- 
ferior to the Supreme Judicial Court should not hold for life. 

I have been reading from pages 42 and 43 of the journal of that 
Convention. It is very evident from these two votes passed with 
substantially the same number of members present, there was a wide 
difference of opinion as to the doctrine of a life tenure for the judges 
of the different classes, the pronounced opinion being that the Supreme 
Judicial Court should hold for life and that all inferior judges should 
not have that tenure. The question subsequently was reconsidered, 
and on February 11, when there were only 59 members present, the 
Convention discussed the motion. It is found on page 103 of the 
journal, the question of the tenure of the Superior Court judges or, 
as it was known then, the Court of Common Pleas. The exact mo- 
tion then was that these judges were to be “appointed by the Gov- 
ernor, out of a nomination list to be exhibited by the judicial offices 
of the county, namely, the Justices of the Common Pleas, and should 
pass subject to a negative of the Governor and Council.” Gentlemen 
will notice the significance of this motion concerning the tenure of our 
Superior Court judges, and students and advocates of the life tenure 
well may pause and ask why it was that in those days this suggestion 
was made seriously, if there was any pronounced feeling about a life — 
tenure-for all holders of judicial office: In my mind, it is probably 
one of the most scientific suggestions that ever has been made which 
would insure fitness in an appointive judge, because the men who 
would be called upon to make his nomination certainly would be the 
best qualified, because of their own knowledge and observation, to 
decide as to the ability, knowledge of the law and the essential quali- 
fications necessary to make a good nis? prius judge, while the pro- 
vision of a ‘veto by the Governor and Council guaranteed to the 
people that the judges would not establish an oligarchy among them- 
selves distasteful to the people. 

The journal goes on to say on February 12 that this question was 
“largely debated”? and was passed. Similar motions were passed on 
the same day to the same effect, concerning tenure of judges of the 
maritime courts, judges of the probate court and the trial justices, 
then known as justices of the peace. This question was reconsidered 
again and on Wednesday, February 16, it was decided finally that the 
judges of the inferior courts should hold their commissions during good 
behavior, with only 86 members of the Convention present, 62 members 
voting in the affirmative. 

It is evident from what I have shown to you that there was a 
decided difference of opinion as to the tenure of these judges; and if 
we are to apply our knowledge of what has gone on in this Conven- 
tion to what was. likely to have taken place in that Convention, we 
must conclude that advantage was taken of the absence of the great 
majority of the members of the Convention, and the presence of only 
a small fraction who took advantage of the situation to invoke this 
doctrine. f 

Think of it! Sixty-two members out of a possible 400 decided this 
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momentous question. Are we bound by any tremendous tradition to 
stand forever unalterably by the opinion of those 62 gentlemen? 
There certainly was no general consensus of opinion among the people 
of the Commonwealth that justifies us in believing that it was their 
general belief in the doctrine that impelled this vote. 

I called attention in my argument last fall before this body, when 
we were discussing the question of the judiciary, as affected by the 
initiative and referendum, that there were in that Convention a 
great many lawyers, and that the Convention was held at a time 
when many of the leading, active spirits who brought about American 
independence were in the field with Washington helping to drive the 
British out of this country. Remember, the Convention of 1780 was 
held right in the very middle of that great revolution when it was on 
its fourth year, and I for one do not believe that that very small 
fraction of that Convention, — much less than one-half of a majority, 
—ever voiced the opinion of Massachusetts as she really would have 
it expressed. 

Mr. Curtis of Revere: Would it be a fair inference if the entire 
Convention had been assembled that the same proportion would have 
held good? The gentleman says that 62 members voted in favor of this 
proposition out of 86. I ask him if it would be a fair inference if the 
entire membership had been there that the same proportion would have 
held good. 

Mr. O’ConneLu: Of course I can give simply my own opinion on 
this subject, but I am glad to give it because I think the Convention 
will agree with me that it is justified from the figures and from the 
facts. My honest judgment is this: That the Convention was dom- 
inated in great part by the then Justices of the Supreme Judicial 
Court, then known as the Superior Court of the Judicature, all of 
whom were members of the Convention and all of whom took a 
prominent part in the proceedings of the Convention, as is evident 
from their prominence and activities on the committees. I believe 
these men had influence enough with the small number of members 
who attended the Convention to determine the result which was 
achieved, viz., that of recommending an appointive judiciary for life; 
but if the members of the Convention who were absent, either because 
they were in the army or attending to their fisheries or their farms, 
or if the representatives of these classes of men could have been heard 
and had had the opportunity of voting, itis my firm conclusion that they 
never would have sanctioned this practical life tenure. Unquestion- 
ably advantage was taken of a situation of a small number in attend- 
ance, to carry through a vote on this doctrine, whereas if the whole 
membership had voted, life tenure would have been denied. 

The work of the Convention of 1780 has been far-reaching, bringing 
forth as it did the first written Constitution in this Republic, and that 
under which we are operating to-day, with its forty-five amendments; 
but whether or not it was the expression of two-thirds of the people of 
Massachusetts, as was contemplated at the time when the Constitu- 
tion was submitted, of course is open to very serious question; and I 
believe those who are familiar with the manner in which its final 
adoption was brought about will agree with me that advantage was 
taken of manipulating and adding the votes on the various subjects, 
thereby making a total of two-thirds altogether of the total vote, and 
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then announcing that the work of the Convention had the official 
sanction of two-thirds of the people of the Commonwealth. 

Probably the most striking example of the real opinion of the people 
of this Commonwealth concerning the judges happened not many 
years later, when, on account of the disagreement of the people and _ 
the judges, there occurred the rising of the people against the work of 
the judges, which has been known in history as “Shays’s Rebellion”’, 
It is not necessary for me to dwell on that incident other than to say 
that as a result the judges changed their attitude toward the people 
very decidedly and acted more in accordance with reason than they 
had been accustomed to. 
We next come down to the Convention of 1820. That Convention 

debated the question concerning the judiciary, and there was a serious 
attempt made on the part of several favorites of the court to enlarge 
the powers of the judges to give them a power that never before had 
been contemplated, nor seriously thought of since. It proposed to 
change the Constitution whereby a majority of the House and Senate 
could address the Governor and Council if the majority of the Legis- 
lature considered that a judge should be removed for any good cause. 
The plan contemplated changing the word “majority” and substitut- 
ing therefor a two-thirds vote of both the House and the Senate, 
and the reason urged was that the judges would be safer if it would 
take a two-thirds vote to bring about a removal vote. Think of it, 
gentlemen. Removal does not mean impeachment; removal usually is 
invoked where a judge has become useless or sick or incapacitated or 
perhaps intemperate, or a change has come over him, weakening his 
powers or ability, but for which he could not become criminally liable 
nor impeachable. And yet many of the lawyers of that Convention 
were working in harmony with the judiciary to build up another 
oligarchy, bringing forth as they did a proposition that a judge eould 
not be removed for any cause except on a two-thirds vote of the House 
and. the Senate. This was a most unfair proposition because it meant 
that for all practical purposes it would be absolutely impossible to re- 
move a judge for any cause short of an impeachable offence. But the 
members of that Convention spoke decisively on that subject and it 
was defeated by a vote of two to one, or to be exact, 210 against 105, 
—a very big vote which showed the real attitude and temper of the 
delegates of that Convention, as to how they felt about the judiciary 
and its desire to secure greater powers for itself. 

Let us come hurriedly now to the Convention of 1853. That Con- 
vention had a membership of real intellectual giants; its personnel was 
one of the most remarkable of any constitutional gathering that ever 
met in this country. The Convention had been, preceded by a general 
discussion of constitutional questions for some three years prior to the 
time that it met, and all of its members were prepared to discuss 
constitutional questions. It certainly was composed of men who repre- 
sented the real thought of Massachusetts in those days. It is unneces- 
sary for me to recall to you the personnel of that great body. Some of 
you are familiar with its work, but I may be permitted to say that it 
certainly debated the questions of the organic law of Massachusetts in 
a manner that has won the admiration of every student and lover of 
this Commonwealth, whether he agrees with the work of that body or 
not. After lengthy discussion and a most thorough debate, the Con- 
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vention decided that they would change the system of appointing 
judges for life, and they offered to the people as their best judgment 
that it was better that Massachusetts should have the appointive 
system limited to a tenure of ten years. 

I believe there is a big demand to-day for the change from the 
system under which we now live to that of an elective system or at 
least for a limited tenure. It igs with the firmest conviction in the 
certainty of my opinion that I say to you gentlemen of this Conven- 
tion that if you put before the people of Massachusetts the proposition 
as to whether or not they want an elective judiciary in place of that 
which we now have, they will say by an overwhelming vote, as they 
did in every other State in this Union, that they wish an elective- 
‘judiciary in Massachusetts. 

Mr. McAnarney of Quincey: Does the gentleman carry in his mind 
the fact that when Massachusetts had an opportunity to be heard on 
this identical question of a ten-year limitation for the term of its 
judges, Massachusetts spoke and repudiated the idea and said it would 
have nothing to do with it? 

Mr. O’Connett: I will be very glad indeed to answer that question. 
If my friend Mr. McAnarney will recall what took place in the Con- 
vention of 1853 he must admit that the omnibus proposition of accept- 
ance or rejection on which the people were obliged to vote at that time 
brought about the defeat of all the admirable suggestions and propo- 
sitions of the Convention; that it brought about the defeat of six 
amendments that, subsequently and immediately in the years follow- 
ing, were submitted to the people, each and every one of which was 
adopted; and if,the people had had a chance to vote on this question 
separately, they would have adopted that in exactly the same way as 
they adopted the six questions which they had defeated when they 
defeated all the work of the Convention. 

Mr. McAnarney: Does not the gentleman know that it is, part of 
the recorded history of Massachusetts that one of the reasons why the 
work of the Convention of 1853 was rejected was the very fact that in 
its work it incorporated this provision as to a change in the tenure of 
office of the judiciary? Does he not know, also, that the other and 
the desirable amendments were submitted to the people later on and 
accepted? The question was considered as dead after the people voted 
upon. the work of that Convention and it never has been submitted to 
them from that day to this. y 

Mr. O’ConnELL: J cannot agree with the deductions and conclusions 
of my eloquent brother, because they are not at all in accordance with 
the facts. The real reason why the work of the Convention of 1853 
was defeated is very well known to every student of history of those 
times. It was due to the proposed change in representation, whereby 
the little towns upon the hills and down on the Cape were going to 
lose the representation that they had in the Legislature, and it was the 
expression of resentment of the voters in those communities against a 
change that would lessen their representation that brought about the 
defeat of the work of the Convention of 1853. All students and 
critics of the Convention’s history admit that that was the great con- 
tributing and overwhelming cause why their work was defeated. 
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Continuing his argument after the recess, Mr. O’Connell said: 

At the hour of taking the recess the gentleman from Quincy (Mr. 
McAnarney) had referred to the action of the people concerning the 
election of judges after the work of the Convention in 1853. Answer- 
ing his question right at that point, I want to call the Convention’s 
attention to this feature: The strong point made in the Convention 
of 1853 by the men who fought the proposed elective judiciary, such 
as Dana and Greenleaf, and particularly the well-known effort of 
Rufus Choate (that is known and has been read by every lawyer in 
Massachusetts, and that has been supposed to be the Gospel of our 
present life system), the one strong point that they made was that 
it had not been tried, — the elective system was not known, and they 
pleaded to hold fast to those things that they already possessed and 
not venture at that time into the other fields, although the other 
fields might hold out promise of the fruits which were expected. 

At that time some of the western States were just starting their 
careers. New York had changed just shortly before, and Pennsylvania, 
but two years prior, had abandoned the life tenure for an elective 
form, and the consequence was that the argument had tremendous 
weight with the Convention and necessarily with the people. But all 
the value of that argument has gone, and the necessity of waiting for 
proven results has passed, because forty-three States in this Union 
to-day elect judges, and those forty-three States are perfectly satis- 
fied with the elective system, while the other States have the limited 
tenure. 

I referred to the Convention of 1820. The Convention of 1820 
was called principally because of the separation of the great district, 
now the State of Maine, from Massachusetts. 

Mr. McAnarney: The gentleman says he thinks the objection 
Rufus Choate had to the limited tenure was because it was untried. 
I desire to call the attention of the gentleman to Vol. 2, page 808 of 
the published reports of debates on that question, and to the following 
‘Janguage by Rufus Choate: 

This ten-years judge of yours is placed in a situation where he is in extreme danger 
of feeling, and of being suspected of feeling, so anxious a desire to secure his reap- 
pointment as to detract, justly or unjustly, somewhat from that confidence in him 
without which there is no judge. 

Mr. O’Connett: All that is part of Rufus Choate’s speech, but 
the part I referred to is this, — and I will call attention to that same 
speech, on page 807, vol. 2 of the same book from which my dis- 
tinguished brother reads. Summing up, Mr. Choate said: ; 

In the first place, then, it seems to me most clear that the weight of sound general 
opinion and of the evidence of a trustworthy experience vastly preponderates in 
favor of it. How the system of popular elections, or of short terms, is actually 
working now in any one of the States which have recently introduced it; how, still 
more, it is likely to work there after the influences of the earlier system, the judges 
which it bred, the habits which it formed, the bars which it trained, have passed 
away, there is no proof before this Convention deserving one moment’s notice. We 
do not know that they cannot yet possibly pronounce on the matter, however close 
or sagacious their observation. What they have not yet seen, they cannot yet tell. 

That was his first, strongest, and most potent argument; it was the 
argument that was used by all those who resisted the tendency of the 
day to elect judges, in 1853. Rufus Choate invoked this, — at that 
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time powerful, — argument, and invoked it as only he knew how. 
And it was the great and deserved popularity of Rufus Choate in those 
days that gave added strength to his argument, — his bewitching 
oratory, and his clear, wonderful method of expressing himself in that 
Convention as in all kinds of assemblies. 

Now, I started to say, when the gentleman from Quincy inter- 
rupted me, that our Convention of 1820 was called fer one principal 
reason, namely, the separation of the great district now the State of 
Maine. Maine, then a part of Massachusetts, was a substantial part 
of our State. And what was the first thing that the people of the new 
State of Maine did in their Constitution? My distinguished friend, 
the former member of Congress, Mr. Powers from Newton, called 
attention this morning to the fact that Maine has a very satisfactory 
system of limited tenure for her judges and that Maine has a splendid 
judiciary, The first thing that the new State of Maine did in adopt- 
ing a Constitution was to change from the life tenure which prevailed 
when she was part of Massachusetts and adopt the limited tenure of 
appointment by the Governor for a term of seven years. That system 
has worked out eminently satisfactorily in the State of Maine. I have 
here a letter from Mr. Pattangall, who was Attorney-General of Maine 
for several years and one of Maine’s leading lawyers. This was ad- 
dressed to me last August, in reply to a letter in which I asked him 
how the system was working in Maine. He goes on to state: 

Judges in Maine are appointed by the Governor with the advice and consent of 
the Council. They are not confirmed by the Legislature. Judges of the Supreme 
Court and Superior Courts are appointed for seven years; judges of municipal courts 
are appointed for four years. The only remaining judges in Maine are our probate 
judges, who are elected by the voters of each county, the term being four years. 

All of our judges are subject to removal by impeachment or by address to the 
Governor by a majority of the Legislature requesting their removal. By a provi- 
sion of our statutes after a judge of the Supreme or Superior Court reaches the age 
of seventy, provided he has served at least ten years, he may retire and receive 
half salary for thé remainder of his life if he likes. Retirement is not compulsory, 
but unless he exercisés his option of retiring at some time after he reaches the age 
of seventy and before he reaches the age of seventy-one, he waives the retirement 
provision. 

All of these provisions relating to the appointment of judges and their tenure 
of office are embodied in our Constitution and were a part of the original Constitu- 
tion adopted by Maine in 1820, with the exception of the retirement provision, 
which first beeame law in 1909, the statute being amended in 1911. 

Under our system the appointment has been practically a life appointment. In 
the history of Maine there have not been a half-dozen judges who have been refused 
a reappointment. I have practiced at the Maine bar for twenty-five years and 
every judge who would accept a reappointment during that time has been reap- 
pointed, with two exceptions, and in both of those cases there were reasons for the 
failure to reappoint which appealed to the Governor. Politics had nothing to do 
with one of these failures to reappoint and had all to do with the other. 

I am satisfied that our system of appointing judges for seven years and then reap- 
pointing them in the absence of any reason for not doing so, is a good deal saner and 
better system than the one under which you live. It, to a certain extent, does 
away with the clamor for recall of judges, and it also appears, at least once in seven 
years, to tend to bring to our judges a realizing sense of the fact that they are human 
beings. 

Yours very truly, 
W. R. Parrancatu, 

That is the experience of Maine, and every lawyer of Massachusetts 
who has traveled to Maine and practiced law there knows that the 
people of Maine are perfectly satisfied with that system. They have 
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a splendid judiciary and they stand up well in the light of all hostile 
criticism, and compare favorably with other States, including Massa- 
chusetts. 

Now, take the next instance that comes along. When West Vir- 
ginia was separated from Virginia at the time of the civil war, Vir- 
ginia had a system of appointment by the Legislature. Virginia was 
a good deal lik@ Massachusetts in the temper of her people and in her 
early constitutional history. West Virginia adopted election by the 
people in 1863 and is satisfied. 

Take the great west that has been developed, with full knowledge of — 
the history of Massachusetts. No State has adopted the Massachusetts 
system. Not a single State of all the great Union has followed us 
except in the very beginning, and of those that did so what is left? 
Every State that followed Massachusetts in adopting a life tenure for 
judges has abandoned it, and has changed either to an elective system 
or to an appointive system for a limited number of years. Not a 
single instance is before the American people where States-that have 
the elective system ever even thought of turning back to the appointive 
system for life. No instance can be advanced of a single State, where 
they have a limited’ tenure for a term of years, where they have sug- 
gested a return to the tenure for life. 

Law and order do not cease in any of those States that adopted the 
elective system. All of you gentlemen of this Convention who have 
traveled, and I assume that most of you at least have traveled into 
many States of this Union, will agree with me that while we may find 
a different character of people in New England or in Massachusetts 
from that which is found in Illinois or California or any other of the 
far distant States, still the basic elements of morality and public senti- 
ment are about the same everywhere in this great Republic. Every- 
where we find that the people of the different localities act along the 
same identical principles of humanity and justice when it comes to 
upholding the majesty of the law. Great interests and momentous 
questions often are submitted to the courts of those States. The 
greatest cases the world knows, —involving the consideration and ap- 
plication of law of very far-reaching effect, — are tried more frequently 
before the elected judges of the State of New York than any other 
tribunal of this country. Next to New York comes the great Com- 
monwealth of Pennsylvania, with its great cities of Philadelphia and 
Pittsburg, its rich mines of anthracite and bituminous coal, its great 
farms, its multitudinous manufacturing interests, —a common law 
State like Massachusetts, where the Declaration of Independence was 
first thought out and announced to a wondering world, — Pennsyl- 
vania, that still is proud of her wonderful history that was brought 
forth in the First and Second Continental Congresses and which at 
Gettysburg had the honor of throwing back the insurgent Confederacy 
at a time when it threatened the welfare of the Union. And closely 
following Pennsylvania with her elective judiciary comes the great 
States of Ohio, Illinois and California. I need not name the rest, but 
may I not ask in all earnestness of you gentlemen, if you do not agree 
with me that the people in those communities know full well just what 
they are doing or that they would be satisfied with anything less than 
the very best judiciary system‘in their judgment? Would the great 
corporations that have their homes and places of business in New 
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York city be willing to intrust their property interests and their rights 
to the mercy of a corrupt or indifferent or inefficient judiciary? 

I have too much respect for the business judgment and good common 
sense of the business men and property owners of the great States that 
now have the elective judiciary to think that they would submit their 
cases into the hands of men who could not do the very best for them. 
The world knows that the imperial State of New York is administered 
successfully. Under an elective judiciary responsive to the people, the 
city of New York has become the money center of the world. My 
friend from Newton (Mr. Powers) called attention to the New York 
Court of Appeals. Every lawyer who knows anything about American 
judicature knows that the New York Court of Appeals is known as the 
very strongest, the very best court in this land, and challenges any 
court in this country for respect and authority of its decisions. It 
may be that possibly in times past we have measured up with the 
highest; but it is the consensus of opinion I believe among the lawyers 
of this land that the New York Court of Appeals, elected by the 
people for a limited tenure of years, has given the people of this 
country the best kind of service that can come from any judges in this 
country. [Applause.] 

I hold no brief for the lawyers or for the judges of other States, but 
I can speak from my own experience and personal observation. I have 
been at the Massachusetts bar for twenty busy years and I have tried 
cases in seven or eight of the other States of the Union. I have met 
‘the judges in those States, and I know many lawyers in those States, 
because I have participated in trials with them. I may be pardoned 
for claiming to know the judiciary of this State practically as well as 
any man in this Convention, for I have practiced before most of the 
courts in the eastern part of this State. I have practiced in every one 
of our courts, from the Supreme Judicial Court to the lowest court. As 
a member of Congress, I have sat in close intimacy with judges of 
other States, and most of them were men of distinction and deep learn- 
ing on the law, from States aside from New England. They were an 
honor and credit to the elective system of their various States. And I 
want to say to you gentlemen here that the people of the other States 
of the Union cannot get the Massachusetts’ point of view that would 
put the rights of hfe and property into the hands of one man, and 
leave him there without accountability for life. They cannot get our 
angle of view, and I do not wonder, because, as I pointed out in the 
beginning, it is absolutely undemocratic. The people are sovereign, 
and the people are denied the right to rule if the judges are without re- 
sponsibility to the people. 

As a member of the Commission on Uniform Laws,, having been 
officially designated by the Governor of our State, it is my distinction 
to meét in conference every year with many judges who are delegates. 
from the other forty-seven States in this Union, and IJ find them men 
of great distinction, — men whose ideals are just as high as ours. I 
have learned to respect them, and to honor them. I know that they 
come from communities that are law abiding and where the lives and 
property of their people are jealously safeguarded. J know that they 
represent the ideals of their people of the very highest standard. Our 
effort in our meetings is to bring about a uniformity of laws among 
the States of the Union that will bring to the American people the 
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very best execution and service of the law that is possible. These 
men come from States where the people are convinced that an elective 
judiciary is the best that can be had. 

Sometimes it is fashionable, among those who cannot tolerate the 
suggestion of any other system than that which we have here in 
Massachusetts, to ridicule and belittle some of the courts in other 
States for their alleged shortcomings, although many of those who so 
criticize never have had any actual experience in the courts which 
they attempt to ridicule. Let me say that I have watched and ob- 
served things in some of our lower courts and in some of the upper 
courts in this Commonwealth, and I challenge any member of this 
Convention to draw a comparison between the lower courts of some 
of the other States and the lower courts of this Commonwealth which 
would leave with any unbiased member any opinion that would favor 
some of the judges and the courts that we have and some of their 
work. Judge-made law has not been an uncommon thing in this Com- 
monwealth. Who can say that the promulgation by Chief Justice 
Shaw in 1842 of the opinion of our Supreme Judicial Court, speaking 
without any consent from the Legislature, announcing that unjust 
“fellow-servant rule of law,’’ to the effect that an employee could not 
recover damages for injuries received while in the service of his em- 
ployer if the injury occurred through the negligence of a fellow- 
employee ever voiced the will of this. Commonwealth? My fellow- 
delegate from Boston, Mr. Herbert A. Kenny, discussing this subject 
last summer, justly denounced Chief Justice Shaw for the expression 
of this law, which in future generations will be looked upon in abhor- 
rence. Think, gentlemen, of the thousands of innocent women and 
children who have been made to suffer during over half a century, 
as a result of such a heartless law! It seems incomprehensible that 
any intelligent community would submit to such a condition. Thou- 
sands of innocent employees have lost their health and the means of 
a living, and they and their families have been cast into poverty and 
into the almshouses and hospitals as a result of this cruel, inhuman 
law that never really expressed the will of the people of Massachusetts. 
It was invoked by that court with the unquestioned purpose of pro- 
tecting the captains of industry in this Commonwealth. The court 
felt that new industrial conditions ought to be protected by the court. 
But it was no business of the court to protect capital; that was the 
duty of the Legislature, and legislation easily could have been secured , 
which would have protected adequately capital and labor without 
injuring or in.any way handicapping either. So great was the re- 
spect and reverence inculcated into the people of this State for the 
opinions of the court, that it has taken over seventy-five years for , 
the people to rouse themselves and redress this unmeasured wrong and 
to pass through its Legislature recently the Workmen’s Compensation 
Act. Judge-made law in my opinion is a crime against this Republic, 
and yet it is so insidious that it is next to impossible to’ escape it until 
grave injuries have resulted. But it is not necessary for me to dwell 
on such instances. Take another feature of the situation. Go into 
the lower courts of this Commonwealth, particularly into some of 
those in and around Boston, and you will find exhibitions of judicial 
inefficiency, tyranny and favoritism that cry to Heaven for shame be- 
cause of the manner in which those courts are conducted. I am not 
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going to mention names of Such judges, but I have seen a young man 
come into a lower court charged with drunkenness for the first time, 
and I have been horrified to see a judge sentence that young man to a 
year in the House of Correction for his first offence, — an offence 
the most enlightened men would have considered a pure accident or 
possibly an evidence of a disease. I have seen that same judge and 
other judges sentence a child of 8, 9 or 10 years of age, accused of 
truancy, whenever that child would not have an attorney and because 
his folks were not present, —in the days when there was no requirement 
that parents be summoned to defend their child, —I have seen a child of 
those tender years sentenced to the Reform School for an indefinite sen- 
tence, and that indefinite sentence invariably meant that the child had 
to stay imprisoned until he was twenty-one years of age; and I want to 
assure you gentlemen that nearly every boy so sentenced became a con- 
firmed criminal and an avowed enemy of society. Surely, gentlemen, 
these are things that ought to be changed and would be if the people 
had but the power to do so. Will any of the 160 lawyers in this Con- 
vention deny that favoritism exists in certain of our courts? Can any 
man arise in this Convention and assure us that our courts are admin- 
istered in a manner that shows no distinction between the parties 
before it, nor makes no distinction? I know that when, you hold up 
to me examples in other States in the Union and tell me that we are 
better than they are, I am convinced that you gentlemen do not know 
the exact facts about which you are talking, because I myself have seen 
them. [Applause.] 

But, they say, you would bring polities into it! Well, let us take 
the judges of all our courts,— have they not all been appointed 
through politics? And look at the kind of politics! What is it? Is 
it the kind of politics with which the American people are familiar 
and which is typically American and in the main satisfactory, even 
though filled with shortcomings? Oh no! It is secret politics; and 
is there a man in this Convention rash enough to rise and tell me 
or announce to the world that he believes in secret politics in the 
matter of appointments in this Republic? Secret politics is the most 
reprehensible form of corrupt influence that annoys and bothers this 
Republic to-day. You members should not forget that we are a 
Republic and the people are supposed to rule; and yet it is a notorious 
fact that appointments to our bench are brought about in secrecy, — 
secrecy of the fraternal chamber, secrecy of the political boss’s office 
and secrecy by the leaders of the party that is in power and by the 
friends of the candidate for the judgeship, whoever they may be. 

This is not what the people of Massachusetts wish. It is not what 
Sam Adams expected, nor what John Adams dreamt of. If John Adams 
ever thought that appointments would be brought about as they have 
been during the last fifty years in this Commonwealth, he would turn 
in his grave. He wanted only the best. He hoped and expected that 
Massachusetts never would have any but the very best men obtainable 
sitting on her bench and that judges would be selected because of their 
preéminent ability and exceptional fitness for the office. Can Massa- 
chusetts ever expect to have the best when a little group or coterie 
control the appointment of judges as they do with us to-day, when 
they meet and say: “Now here, Governor, this is the man; we want 
him”? Who are they, that they should be permitted to impose a judge 
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for life upon the people of this State, who under those circumstances 
know nothing about the qualifications of that man proposed for that 
high office? How are we going to get rid of that man if he turns out to 
be unfit, as so many judges have in the past? He is there for life. He 
may become intemperate; a disease may overcome him; he may lose 
his reason or he may become incapacitated for one reason or another, 
either because of advanced years or some malady which has overtaken 
him. But under our laws it is impossible to remove that man from the 
bench without causing great shame and grief to himself and to all those 
who are near and dear to him. None of us likes to do anything that is 
distasteful to another. Most men have a certain innate courtesy about 

' them and a desire to refrain from doing anything that will hurt 
another person’s feelings. We are accustomed to hope against hope 
that the person whom we would see corrected or a condition that we 

’ might hope to be bettered may change in the future. Impeachment is 
a most serious thing and is not to be thought of except in cases where 
men really have become criminals on the bench, — and many a time 
impeachment cannot be invoked because the wrongs that would be re- 
dressed are just short of impeachment. Removal by the Legislature is 
a public scandal and as such brings disgrace upon any man removed, 
even though the cause might be one for which the judge might not be 
to blame, — such as sickness or advanced age. 

But give our judges a limited tenure and none of them would dare to 
become intemperate. Give us a limited tenure, and if a judge’s mind 
fails him or bodily infirmities overcome him, if he becomes unfit for 
the office by his mental temperament or tyrannical tendency or grouchy 
disposition, he and his friends will know that when the time arrives 
for reappointment or reélection, he will not have any right to ask 
the people or the Governor to either reélect or to reappoint. The 
burden of responsibility to act in the very highest and best way of 
which a judge is capable always should be impressed upon the judge. 
When he is conscious that he is accountable to the people for the fullest 
measure of judicial capacity, he will conduct himself in an effort to re- 
spond to the ideals of the people so that he always may win their con- 
fidence and respect. “Oh,” but some say, “you know politics will 
creep in and the court will get into politics.’ Well, will it any more 
than it does under our appointive system? Let me call to your atten- 
tion two or three very prominent and illuminating examples of this 
fear. The question of the presidential election in 1876 between 
Samuel J. Tilden and Rutherford B. Hayes was submitted to a tribu- 
nal composed of fifteen members known as the Electoral Commission. 
It was composed of five distinguished members of the United States 
Supreme Court, five leading members of the United States Senate and 
five leading members of the National House, and that Commission, in- 
cluding among its members those five judges appointed from that august 
body and representing them, were found voting according to their previ- 
ous political predilections and political beliefs. And no question could 
have been more important; no question ever was submitted to any judges 
in this country in which more was at stake. The very welfare of this 
Union was in the balance; and yet those appointive judges, who were 
holding a tenure for life, were found voting according to their political 
beliefs and the three Republican judges voted for the Republican candi- 
date and their votes seated the Republican candidate against what the 
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most of the people of this country believed was the righteous claims of 
the Democratic candidate, Mr. Tilden. 

In contradistinction to this example of what an appointive judiciary 
might do when a political question came before them, let me summon 
your attention to another example where another very important ques- 
tion of far-reaching effect was considered, but in this case by an 
elected judiciary. The committee appointed to secure information for 
this Convention secured the opinion of the Governors and Attorneys- 
General and presidents of bar associations as to the manner in which 
the various judicial systems were working in the various States. From 
the Attorney-General of Wisconsin they received this very striking re- 
port which I commend to the very earnest attention. of every man here, 
but particularly to those who are accustomed to deride and impugn the 
elective system because of its alleged weakness toward those to whom 
it may feel indebted because of having been elected to the bench. ‘The 
Attorney-General of Wisconsin wrote as follows: 

I think I am safe in saying that the unanimous sentiment of this Commonwealth 
thoroughly and unreservedly indorses our elective judiciary system. We feel that 
we have, and always have had, an able and honest judiciary. The Supreme Court 
Reports ‘of this State will testify to the ability of that court, and no suspicion is ever 
indulged of the absolute rectitude and honesty of the men holding judicial positions, 
whether it be upon the Supreme or Circuit Bench. You will observe that our judges 
are not elected at the general election. Our Constitution wisely provided that they 
should be elected at a special election held in the spring. 

Right at that point I want to call to your attention the fact that 
many of the States where the elective system prevails take it away 
from the ordinary election and make it an election by itself, of a 
purely non-partizan character. 

The purpose of this provision was to divorce the judiciary from politics. This 
provision, coupled with the unanimous sentiment of the State, has enabled us to 
keep our judiciary absolutely free from political trammel. Perhaps I can cite you 
no more convincing proof of this than to refer you to the case of State ex rel. Husting 
vs. Board of State Canvassers, reported in 159 Wis. 216. At that time the court 
was composed of five Republicans and two Democrats. The five Republican judges 
sided with Mr. Husting, the Democratic candidate for United States Senator, while 
the two Democratic judges favored the contention of Francis E. McGovern, the 
Republican candidate for United States Senator. From this you will see that party 
considerations did not in the least influence the court in passing upon the contro- 
versy raised by the opposing candidates for United States Senator. 

In clear contradistinction to this Wisconsin case, let me call up the 
Legal Tender cases in the United States Supreme Court wherein 
through the instrumentality of politics, that court was made the in- 
strument of a political, partizan purpose which was achieved through 
the channels of the appointive system. Advocates and champions of 
the appointive system for life may endeavor to excuse and explain 
away the reversal cf opinion in that celebrated case, but the American 
people and those who have followed closely National affairs always 
will be convinced that the Legal Tender law was declared consti- 
tutional through the most reprehensible methods. To relieve the 
financial difficulties surrounding the financing of the civil war afd 
the enormous expenses imposed upon the country, the so-called Legal 
Tender Act was passed. This measure in a few words authorized 
the issue of non-interest bearing treasury notes making them legal 
tender in payment of all debts. The plan was opposed by Secretary 
Chase of President Lincoln’s Cabinet and by all the great bankers 
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of the great commercial cities. Doubts were raised as to whether 
Congress had the power to provide for the coinage of money, other 
than the coinage of gold and silver into money. The act, however, 
was passed and went into effect and its constitutionality was not 
questioned until 1869 when Secretary Chase had been appointed 
Chief Justice. The question came before the Supreme Court in the 
case of Hepburn vs. Griswold, and Chief Justice Chase delivered the 
opinion of the Court, which reflected his own original opposition and 
the act was declared unconstitutional. The court consisted at that 
time of eight Justices and the opinion as given was that of the ma- 
jority, namely, the Chief Justice and Justices Nelson, Clifford, Grier 
and Field. This decision upset the administration and caused a very 
pronounced feeling among the people and in fact was the forerunner 
of the financial panic which followed not long after. Congress the 
following year added another Justice to the Supreme Court and 
Justice Grier resigned. This afforded the President an opportunity 
of appointing two men, and it generally was accepted that the two 
men, Messrs. Strong and Bradley, whom he did appoint, were in 
favor of the constitutionality of declaring the Legal Tender Act con- 
stitutional, which thus would insure a reversal of the adverse decision. 
That the administration was not destined to disappointment was 
quickly evident, because, almost immediately after the appointment 
of these men, the court convened, and the previous decision was 
reversed with the majority then holding that the act was constitu- 
tional, leaving the prior majority of the Chief Justice with Messrs. 
Nelson, Clifford and Field still dissenting but bereft of the power 
of the majority on account of the manner in which the court had 
been added to and the attitude of the new appointees. Probably 
there never was such an example and I trust there never will be any 
such display of change in attitude by any court in our land. Could 
there be a stronger indictment against the politics which is inevitable 
in the system of an appointive judiciary for life than that which the 
Legal Tender cases, so called, displayed and proved? 

Such instances make me wonder whether we possibly can be safe 
under our system and whether it is not better to change. These 
arguments appeal to me not only from the“historian’s standpoint, but 
they convince me as a member of this Convention that it is my duty ~ 
to urge upon you to change or modify our system so that we may 
avoid all possibilities of permitting wrong to be done in our courts. 

Some may argue that we should not touch the judiciary and say: 
“Oh, we should hold on to this because it is old and therefore sacred. 
An ancient institution should not be touched and the hand that 
suggests progress profanes the temple.” Such an attitude is unworthy 
of any man who holds membership in this Convention, because the 
mere fact that the Convention is meeting is the all-sufficient answer 
that the people have decided that changes are necessary in our organic 
laws and they indicated no desire to except the judiciary. When we 
were ordered to meet and consider organic changes and modifications, 
we should not be unmindful of the changed condition in the world 
around and about us. We take just pride in the fact that most of 
the States in the Union have followed us whenever we have done 
well. They have paid us the high compliment of adopting our sys- 
tems whenever they have been convinced that they have been wise; but 
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the one thing that stands out as an exception is this attitude of ours 
concerning the judiciary. Every other State in the Union says: 
“No, no, Massachusetts, you have done exceedingly well in many 
things and we have been very glad indeed to follow your leadership. 
But when it comes down to the judiciary you are violating one of the 
fundamental principles on which the American Republic was built and 
‘you are invoking an undemocratic system in doing so, and we will 
not follow you, because you are undemocratic in this respect.”’ 

Fellow-delegates, we all love this country of ours. We know that 
a world struggle is going on and that its only purpose isto protect 
Democracy. We are sending millions of our best blood across the 
ocean to fight on the plains of Europe. For what? We are giving 
millions and billions of our wealth and property and we will give 
every dollar that we have in order to win this titanic struggle. No 
sacrifice is too great for us. We will mortgage all our future in order to 
insure success. Many of us would go to-day if the government would 
accept us. All of us will give all that we have in order to win. And for 
what? Simply to keep that vital spark of human liberty as expressed 
here in our Constitution alive, untrammeled and with its foundations 
untouched and unshaken. Yet here men to-day rise and say in this 
Commonwealth: “We will grant you that Democracy is essential in 
everything pertaining to government and that it should be protected 
from all danger, but we want a little oligarchy running the judiciary. 
It may be all right for the people to elect Presidents and Governors 
and Senators and to fight the battles of Democracy, lay down their 
lives willingly for their fellow-men, but it is not right for them to 
elect the judges.”” Why this great exception? What can.be given to 
the people to do that is more important than what they already have 
done? Which is more important, the passing of a law by the Legis- 
lature and its enunciation and execution by the courts or the sitting 
in judgment upon an organic law before it becomes such? Are we 
not doing here to-day one of the most vital and important things 
that possibly can be done, and must it not be submitted to the people 
for their judgment? The people of this Commonwealth were called 
upon to say whether they desired a Constitutional Convention and 
they answered it in the affirmative. ~Then they were called upon to 
say who their delegates should be and they sent you gentlemen, my 
fellow-delegates. But while this is important on their part, our work 
has yet to be submitted to them and they must either approve or 
disapprove of it. Surely when they pass judgment on an organic law 
by their votes, they do something more far reaching and important 
and permanent than the election of any judge of any court, because 
that organic law will bind us all after the people have expressed their 
satisfaction of it. If they can express their will and good judgment 
upon an organic law is there a man here who can gainsay the fact 
that the same judgment and intellect cannot bring forth also a good 
judge? 

It comes with very poor grace for any member of this Convention 
who has been elected by the discernment and by the favor of the 
people to rise here and say: “The people are good enough to elect 
me to suggest an’ organic law, but they cannot be trusted to elect a 
judge of any court.’”’ Gentlemen, let us realize what our present 
situation means. Let us be mindful that the rest of this great Re- 
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public does not approve of our system and that we ourselves really 
are not justified in what has been done. It is true that we may have 
had some great men on our bench in times past, but it has been a 
matter of chance that we secured men of signal integrity to sit on 
that bench. There should be a way of testing and finding out what 
the future judge is to be, and the people should have a chance of 
passing their judgment on him instead of having it confined to the 
secrecy of the executive office and the Council chamber. 

Distinctions have been drawn and some have been heard to say 
that we have not a life system, — that it is only a tenure during good 
behavior and that is a test. Yet I think that the acceptance of the 
office by nearly every man who has been appointed has been with 
the idea that he had a life tenure. This attitude of mind was ex- 
hibited strongly in the case of Judge Bradbury of our Supreme 
Judicial Court. He became palsied and could not do his work and 
the people stood it as long as patience could be considered a virtue, 
but finally his case was submitted to the Legislature and both Houses 
voted to petition the Governor to remove him. What did Judge 
Bradbury do? He addressed the Governor and Council and main- 
tained that the Legislature had no right to remove him because he 
had not misbehaved himself and he claimed that he had a life estate 
in the office. The question was considered seriously as to whether 
or not his construction of his term of office was not the right one. 
Just imagine, gentlemen, a judge of our court of final resort main- 
tained that, by virtue of his appointment, he had a life estate in his 
office! And there are many on the bench to-day throughout this 
Commonwealth who have so conducted themselves that there can 
be no conclusion other than that they also feel that they have a 
life estate in their office. They, too, believe that as long as things 
are not done scandalously, as long as they do not violate any specific 
law and as long as they do not commit an impeachable crime, that 
they will not be disturbed and cannot be removed. I do not want a 
tyrant on the bench in this Commonwealth. I hate tyranny in any 
shape or form and I gladly would help vote to break down the domi- 
nation of any class of men who would seek by open or secret means 
to perpetuate or cultivate a tyrannous disposition in such a sacred 
place of trust as a court in Massachusetts. Neither do I want an 
irritable man on the bench nor a man who is the victim of dyspepsia 
or any other malady that interferes with an even temper and train 
of thought. The bench is no place for petty autocrats who keep 
within the exact letter of the law, but nevertheless abuse it against 
some particular man or party whom they may not like. There are a 
million ways of torturing and punishing without bringing the perpe- 
trator within the pale of the law. 

I want judges on our bench, gentlemen, of the most upright char- 
acter, — men learned in the law and rich in experience, who never 
will forget the great trust that is imposed upon them, whether they 
hold a position in our Supreme Judicial Court or as Justice of our 
most humble district court; judges who can give the people of this 
Commonwealth the very best that Massachusetts is capable of pro- 
ducing. No one is more proud of this old Bay State than I am, 
and I want her to go onward and upward and never take a backward 
step. I want her to do the best that possibly can be done, and in 
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my understanding of this great division of our government, I believe 
that an elective system will best insure that result. That question 
having been disposed of in my absence last Friday, I must take the 
next best guarantee that will insure the best judiciary for the Com- 
monwealth, so I will support the measure for a limited tenure of 
office for our judges. This I think is necessary in the case of our 
Supreme Judicial Court, where many of the questions that are passed 
upon are really questions involving the basic principles of legislation. 
I wish that the question could be divided, as it was when the Con- 
stitution was adopted, and that we might be able to vote upon the 
tenure of the various courts. This I would like to see because, while 
important questions go to the Supreme Judicial Court, they are 
few in number in comparison with the multitude of questions that 
are presented to the lower courts that daily are dealing with the 
liberties and property rights of the great masses of the State, and our 
attention should not be diverted from the importance of these lower 
courts. Let me urge you in conclusion not to quickly pass this by. 
Do not invoke the legislative machinery that would close debate and 
choke off consideration. Let it not be said that in this year adequate 
thought was not devoted to this all-important branch of our govern- 
ment; and if you members can agree with me that there should be 
some change in the tenure of judges in our court, let it be done 
only after mature consideration. Above all let our result be based 
particularly on the one overwhelming, supreme thought, — that noth- 
ing is more important to the people of Massachusetts than the very 
best judicial system that is possible from our deliberations. [Applause.] 

Mr. CHanpieEr of Somerville: I have listened for the last three days 
to various eloquent speeches here on this judicial question. I believe 
that the time has come for a vote, and I therefore move the previous 
question. 

Mr. O’ConnELu: I should like to ask the gentleman to withdraw 
that at the present time, because I saw two or three members get on 
their feet who were anxious to discuss this rather important question. 
I should like te ask him to withhold that motion for at least another 
half-hour. There is no sense in rushing it through this minute when 
men want to discuss it, and I would ask the gentleman to withdraw 
his motion. 

Mr. CHanpueER: I would withdraw it if it could be put in half an 
hour from now. 

Mr. Luce of Waltham: I call the attention of the gentleman from 
Boston (Mr. O’Connell) in the second division to the fact that the 
committee on Rules recommended and the Convention adopted a pro- 
cedure to meet precisely this situation, that we have interpolated 
twenty minutes for debate before the conclusion of debate. This is a 
novelty in parliamentary practice, and possibly the gentleman has not 
been informed of it, but the rule now reads that if the previous ques- 
tion is ordered twenty minutes shall be allowed for general debate. 

Mr. O’Connett: I quite recognize that this is a novelty in the line 
of parliamentary practice. It practically has vitiated the whole prin- 
ciple of the Committee of the Whole, and in fact it is a misnomer now 
to call it Committee of the Whole. This question of enlarging debate 
after the main question has been ordered is certainly another violation 
of the principles of the previous debate. What I was going to say is 
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this: I do not believe that anything is gained in a matter of this kind 
by rushing a subject that ought to be discussed, and I hope the pre- 
vious question will be voted down. 

Now, before I take my seat, may I ask the Chair whether or not, 
if the previous question under our present rule is ordered now, amend- 
ments may be made or substitutes offered for the motions now before 
the house. 

The Prestptne Orricur: For the information of the member from 
Boston, amendments cannot be made after the previous question has 
been ordered. 

Mr. O’ConnELL: That makes it very difficult, gentlemen, because 
I should like to offer a perfecting amendment to one of those meas- 
ures, and I think other members have in mind other perfecting amend- 
ments. It would seem as though an opportunity ought to be given 
to offer at least amendments to the measure now before the Conven- 
tion, and I hope that the gentleman will withdraw his motion. 

The motion was withdrawn. 

Mr. Buackmur of Quincy: I rise simply to make an explanation 
and answer the question, put to me by the gentleman in the third 
division (Mr. Lomasney) when I offered my amendment, and which 
I feel was not answered satisfactorily or perhaps clearly, and that 
was as to whether or not the language which I used in my amendment 
might not be too broad. As it is only seven lines long I am going 
to ask your indulgence while I read it. 

The Governor by and with the consent of the Council may retire any judicial 
officer because of advanced age, mental or physical incapacity. 

And the amendment suggested by Mr. Curtis in the first division and 
accepted by me was: 

And the General Court may provide pensions for judges so retired. 

The question was, as I understood it, might “any judicial officer” 
include officers such as masters in chancery. At the recess I dis- 
covered that masters in chancery in the first place are appointed only 
for a limited tenure, seven years, and in addition the provision as 
to pensions relates only to judges and nobody else; and therefore the 
broad language used, and there can be not the slightest objection in 
making it broad, was that the Governor could retire any judicial 
officer for the reasons of advanced age, mental or physical incapacity, 
but that the provision for pensions related only to judges. 

Mr. Hart of Cambridge: I do not design to take much of the time 
of this Convention upon the question now pending, and I wish first of 
all to assure the gentleman from Boston (Mr. O’Connell) that the 
farthest from my thoughts was to interrupt a speech which I sup- 
posed and apparently the Chair supposed had been concluded when 
I arose previously. The lawyers in this Convention and the jurists 
are all agreed that the judicial system of Massachusetts needs no 
substantial amendment, — the proof of which is, of course, that the 
committee on Judiciary saw fit to recommend no change whatever in 
the procedure or in the organization of the Massachusetts courts. It 
is perfectly clear that the bar of Massachusetts and the bench are ~ 
satisfied with things as they are; and there is no doubt that the 
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people of the Commonwealth have complained little either of the 
organization of the courts or of their procedure, and still less of the 
character of the judges who have come to the front under our present 
system of appointment. That it is a good system is shown further by 
the agreement of most laymen, as well as those who have had occasion 
to practice before the courts of the Commonwealth, that in general 
the judges are upright and able men, and that they are as little dis- 
posed as the-judges of any Commonwealth to act in a manner which 
corresponds to a gone-by state of public opinion. 

Nevertheless ‘there are other successful methods of choosing the 
judiciary in other parts of the Union. This Commonwealth has a 
very unusual method, unusual when it was first adopted, inasmuch 
as in many cases at that time most State judges were chosen by the 
Legislatures. Subsequently the choice in other States passed from the 
Legislatures to the popular vote, while in Massachusetts it remained 
vested in the Governor. It is true that our system upon the whole 
has worked well. When the waves of corruption swept over the 
State of New York fifty years ago, when Barnards and Cordusals 
were selling their decisions to the highest bidder, or were making. 
midnight chamber decisions in order to enable people to steal the 
property of others, Massachusetts had no such experience. 

There are undeniable difficulties about an elective judiciary. It is 
not many years ago, for instance, that Roger A. Pryor, born in Vir- 
ginia but for long a distinguished and leading member of the New 
York Bar and then a judge, complained with justice that it was a 
great hardship for a man whose salary was about $10,000 a year to 
have to plank down $10,000 in cash before he could get a renomina- 
tion in his own district though nobody opposed him. The fact was 
that at that time apparently no candidate was put upon a party ballot 
who did not contribute to the party funds a sum about equal to one 
year’s salary. We have been free from such evils. But are we free 
because of the life tenure of the judges or because in this Common- 
wealth the method of appointment has worked better than the method 
of popular election elsewhere? 

The number of persons in the United States possessing tenures of 
office for life always has been extremely small. It used to be stated 
that there were none in the whole country that had any such tenure 
except the officers of the United States army and navy, the judges of 
the United States courts, the judges of the Massachusetts courts and 
of a few other States, and the professors in certain large universities. 
Even upon that point the security is not perfect, inasmuch as the Pres- 
ident Emeritus of Harvard University (Mr. Eliot) used on occasions to 
announce the great principle that the professors of that institution held 
their places “during good behavior and efficiency,” and the body that 
determines when efficiency ceases is the body which previously ap- 
pointed the professor, a practice which is exactly in line with one of the 
proposals now before us. 

To my mind the great merit of the Massachusetts system is the ap- 
pointment of judges by a Governor, a single pérson who takes all the 
responsibility, who is known, to whom the arguments for or against 
the appointment of a particular person can be brought. It does not in 
the least depend, however, upon life appointments, any more than the 
virtue of choice by popular election depends upon election for life. We 
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would have all the good features of our present system, if the appoint- 
ments by the Governor were made for briefer periods than life. 

I wish to add here the experience of a layman to the testimony of 
several members of the bar, as to the fact that there are some very 
weak spots in the judiciary of Massachusetts. That fact came home 
to me a few years ago through a long protracted contest in which I 
was a silent partner for the recovery of the value of a small estate 
which had gone into the hands of a member of the Massachusetts bar. 
It took nine years, — nine years! — of determined and persistent effort, 
to secure from that man an accounting for his trust. Nine years he 
held in his hands small sums due to the heirs, and nothing dislodged 
him except a prosecution which cost more than five times what those 
who put down the money received from the enterprise. Now, what 
was the difficulty? The difficulty was that the judge of probate de- 
clined to exercise his administrative power, by pressure or influence, to 
compel that lawyer to do his duty; and nothing but a direct prosecu- 
tion, brought to the judge’s notice in such a manner that it could not 
escape him, forced him to the point where he even would consider the 
rights of the heirs to their own money. The probate judge, till forced 
to take ground, would do nothing that was inconvenient to him. The 
administrator had received the money, but apparently it was not in 
cash in the bank. There seems to exist no system in this State by 
which trustees under such circumstances are compelled to deposit funds 
belonging to other people. This judicial weakness is widespread. It is 
said that in the city of New York about one-half of the small estates 
that are put into the hands of executors without bonds are total losses; 
that is, those who are entitled to the money never get it. 

If a person who had at least the means to push a prosecution, who 
was determined that he would not be cheated out of his eye teeth and 
was willing to pay the necessary sum to save those eye teeth, found it 
a task of nine years to collect a few hundred dollars, what must be the 
situation of those who are without the means or the influence to enter 
and prosecute a suit against the delinquent! I had the honor of pre- 
senting this case to the Judiciary Committee of this Convention, sug- 
gesting that there ought to be some State official whose official business 
should be to compel accounting in such cases. The committee politely 
laughed me to scorn, and asked me why I did not get a good lawyer. 
Well, if I had not finally got'a good lawyer, a member of this Conven- 
tion, who could be ugly and in the end was uglier than the other 
fellow, I never should have got my money. Even with that vigorous 
lawyer it took about two years to drive the administrator out of his 
corner. 
My point is simply this: The real difficulty with the Massachusetts 

judiciary is not character. It is a learned judiciary. It is a fairly im- 
partial judiciary. The real difficulty is the lack of sufficient positive 
administrative responsibility in the courts of this State which they will 
exercise without being jogged by an expensive suit. I do not know 
whether these difficulties, which I happened to discover in my own ex- 
perience in probate proceedings, extend also to cases of a somewhat 
similar nature, such as the appointment of masters, where the“funds of - 
other people are for the time being in the hands of persons appointed 
by the court. I do know, however, that the judicial system of this Com- 
monwealth in certain courts is deficient, is weak, is preposterous; and 

= 
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since the Convention is taking no direct steps to remedy that evil, the 
pending proposition is our one chance to galvanize the judiciary. The 
pending measure is the very smallest, mildest possible change in the 
organization of the judiciary that there is any possibility now of se- 
curing: First of all, by providing that there may be a removal by the 
Governor under such circumstances that removal ought not to be 
necessary, circumstances where the judge himself ought to realize that 
his usefulness has gone. If he will not realize it, then it should be 
realized for him. The remedy here proposed is properly an adminis- 
trative remedy; an administrative officer is authorized to remove or 
suggest for removal a person who no longer is capable of doing his 
duty. I vote, therefore, for that proposition. In addition, if I have 
the opportunity, as I hope to have, I shall vote for the proposition 
that judges in the Commonwealth of Massachusetts be appointed for 
terms of years instead of for life. 

Mr. Merriam of Framingham: I hesitate to speak on this important 
question, which is to me the all-important question before this Conven- 
tion. There is no more important function of government than the 
administration of justice, and we must-pause and consider seriously 
whatever is done in this matter before we disturb the system so well 
administered during these hundred and more years. 

The gentleman from Boston (Mr. O’Connell) in his argument cited 
as an example of the abuse of the appointive system the Legal Tender 
cases, in the United States Supreme Court. The charge, as I under- 
stand it, is this: That that court at one time decided a law to be un- 
constitutional, that a vacancy then existed, that a further judge was to 
be appointed; and in order to reverse the action of the court two ap- 
pointments were made and the decision rendered the other way, a 
charge in effect that the President of the United States deliberately 
packed that court for the purpose of bringing about a political de- 
cision. We have evidence as to what was done at that time which I 
think the people of Massachusetts should listen to. That charge 
affected the honor of Judge Ebenezer Rockwood Hoar, at that time 
Attorney-General in the Cabinet of President Grant. His brother, 
Senator George F. Hoar, almost as a dying declaration put in his auto- 
biography a clear statement of just what happened in that event, and 
from that statement it appears that these appointments made by Pres- 
ident Grant were made in advance of the announcement of the de- 
cision, made by the President when he did not know what the court 
would decide or that the court would decide anything. Senator Hoar 
has left this statement in these words, and I invite the attention of the 
gentleman from Boston and the members of the Convention to this 
simple statement: 

This decision gave rise to an attack upon the administration of President Grant, 
and especially upon Judge Hoar, then Attorney-General, which, although it has no 
foundation whatever in fact, is occasionally revived in later years, that the court 
was packed by appointing two new judges to reverse the decision. The decision in 
Hepburn vs. Griswold was announced in the Supreme Court February 7, 1870. 
The court met at 12 o’clock. The decision was read by the Chief Justice after 
several opinions had been read by other judges, so that the afternoon must have 
advanced considerably before it was promulgated. It had not been made known to 
the public in advance by the press, and President Grant and Attorney-General 
Hoar both affirm that they had no knowledge of the decision and had no expecta- 
tion of what it would be before it was announced. ,I myself had a conversation 
with Attorney-General Hoar in the afternoon of that day. He had just heard the 
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decision from the Chief Justice with great astonishment and surprise. Four judges 
concurred in the decision, There were two vacancies in the court, one occasioned 
by the withdrawal of Mr. Justice Greer.and one by the Act of Congress at the pre- 
vious session providing for an additional judge. At 12 o’clock in the morning of 
that day, before the decision in Hepburn vs. Griswold was made known, President 
Grant had sent to the Senate, and the Senate had received, the communication 
nominating Messrs. Strong and Bradley to these vacancies. 

This is not the only inaccurate statement that it seems to me has 
been made in this debate with reference to the decisions of our courts. 
One of the speakers, my friend upon my right, referred to a recent de- 
cision in which it was declared by the court, as he said, that labor was 
property. After his conclusion I asked him, as he will remember, if he 
had read the case of Bogni vs. Perotti. To my surprise he said he had 
not, and asked me what it was. That is the case in which Judge Rugg, 
speaking for the court, held that the right of a mian, the ability of a 
man to labor, was property, but that it was his own property. That 
decision was announced by our Chief Justice in an opinion which it 
seems to me is absolutely sane and sound and should be regarded as 
one of the bed-rock decisions of the labor world. It was not only the 
decision of Judge Rugg, it was the decision of the undivided court, and 
two of the judges in that court were Judge Carroll and Judge DeCour- 
cey; and no man will arise in his seat to declare that these judges or 
any of our judges would hold the interests of the laboring man in light 
regard. That decision held that a man’s right to labor was his own 
property, not the property of his employer, but that it was his own 
property, that he could do with it as he wished, that it was entitled to 
the protection of the law, that no one could take it from him, and that 
whatever else it might be, intimating possibly that it was something 
else, it had the qualities of property in the sense that it was entitled 
to the protection of the law. 

Mr. Brown of Brockton: I should like the learned gentleman’s 
opinion upon this question. If it be that the labor of a man is prop- 
erty, whose property is it when the man sells his labor to an employer? 

Mr. Merriam: If a laborer in handling his right to labor and in his 
. own interest makes a contract concerning his right to labor and de- 
mands his equivalent, then he has received his equivalent by virtue of 
the contract that he himself has made, and the law will protect him, as 
I understand it, in that decision, in the exercise of that right. 

Now, another reference was made to a decision of our court in the 
matter of child labor. We all believe in the matter of home rule. Is 
there a man here who does not sympathize with the right of the people 
of Ireland in the great cause that they have advocated in the matter of 
home rule? 

Mr. Harriman of New Bedford: I am interested in what the gentle- 
man from Framingham has:said, and in his defence of the courts of 
Massachusetts. He has said that labor is a personal right. I wish to 
ask him if he remembers the case of Worthington vs. Waring in 1892, 
where the court declared that personal rights are distinguished from 
the rights of property, and the case was then dismissed. In the Haver- 
hill case the court said the right to labor is a common law right. The 
recent decision of our Supreme Court now says that labor is property. 
I ask him how he ean reconcile these decisions of the court upon this 
great question. 

Mr. Merriam: We shall have later, when this subject is reached in 
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the matters dealing more specifically with it, an opportunity to carry 
this debate further. At the present time I merely wish to call atten- 
tion to the fact, of the decision in this court in Bogni vs. Perotti, that it 
was a decision in the interest of the man’s own right to labor, a de- 
cision by our united court, and a decision in which Judge DeCourcy 
and Judge Carroll participated. 

It is too bad, it seems to me, to bring in these questions with these 
distorted ideas of the effect of the decisions in the effort to attack the 
method of appointing our judges. Our system has worked well. 
Justice has been administered well in Massachusetts. There may be 
exceptions, but-I claim that they are only such exceptions as inevita- 
bly would be connected’ with such.long administration as we now have 
in the history of Massachusetts. Let that system alone. Let it con- 
tinue just as it is, realizing the worth of our judiciary, realizing the im- 
portance of preserving for our people an impartial, independent, fear- 
less judiciary. Do not touch it, but leave it as it is. 

Mr. Apams of Quincy: At this late moment of the debate I hesitate 
very much to address the Convention, except that I should like to 
peint out very briefly a condition which I think should require and 
should be given a long, — a long, — debate, but I throw it out now 
only in order to suggest that I do not think that this question of the 
tenure of the judiciary has been treated in its fundamental’ character. 
Under our system of written Constitutions the habit has come in, by 
our judiciary at least, of deciding that it is their prerogative to con- 
stitute themselves a third chamber, with the right of imposing a veto 
on legislation which has been approved by the Houses of Congress. 
The result has been perfectly logical, since the same rules have been 
applied to the Legislature and the courts, for the courts have consti- 
tuted themselves a non-elective legislative assembly; that is to say, a 
third body, and the same rules have been applied to them as to the 
other legislative chambers. That is the rule of election, — that if the 
judges are to exercise a veto on legislation they ought to be elected 
by the people. That has been the logical progression, and it gradually 
has swept over the whole United States, and it has ended only with 
the Commonwealth of Massachusetts, which is the last. Now, I con- 
ceive that as long as the system endures by which judges have con- 
stituted themselves a third chamber of legislation, who have the power 
of vetoing any political movement which takes place in the other two 
chambers of the Legislature, they logically must become sooner or 
later elective, like those. That our system stands alone in the world of 
admitting the judiciary to exercise this power has nothing whatever 
to do with this matter. We claim that it is a great advance in civili- 
zation to have the judiciary exercising this power. I am not going 
into that question, which is an enormous question, I agree, but I wish 
to point out that the reason why we have elective judiciary is, I con- 
ceive, simply because we have our judges acting as legislators. That 
is the upshot of it. I am not personally in favor of an elective judici- 
ary. I do not believe that the process of justice is improved by hav- 
ing the judges elected. But I do believe that as long as our judges 
exercise the power of vetoing legislation there will be no peace in our 
community until the judges become elective or anyway are removable 
by some power or other outside of themselves. 

That, Mr. President, is all I have to say at present on this subject. 
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Mr. Grorce of Haverhill: I should like to raise this question. I 
should like to know why it is necessary to bring in the pension qu‘s- 
tion. For the first time in the history of Massachusetts the pension 
system is to be recognized in our Constitution by this proposal and 
the amendment of the delegate from Quincy (Mr. Blackmur). It 
seems to me it is entirely out of place. Now, the Legislature has a 
perfect right to pension the judges, because they have been doing it 
for the last forty years. I beg to call your attention to an act that 
was. passed in 1899, which provides that “any Justice of either of 
said courts who, after having attained the age of sixty years and 
after having served in either or both of said courts at least fifteen 
consecutive years, shall have become incapacitated from the full dis- 
charge of his duties as such Justice by reason of sickness or otherwise, 
may, with the approval of the Governor and Council, resign his office 
under the provisions of this section and shall thereupon during the 
remainder of his natural life receive an amount equal to three-fourths 
of the salary which was by law payable to him at the time of his 
resignation, to be paid from the treasury of the Commonwealth in 
the same manner as the salaries of acting Justices are paid.” Now, 
the Governor and Council, under the act as proposed by the delegate 
from Quincy, if they find that a judge is incapacitated, simply can sug- 
gest to him that he had better resign, and if he resigns he can receive 
three-fourths of his salary during his natural life. If any judge who 
becomes incapacitated is so obstinate that he will not resign when 
he is told to, and they remove him, he ought not to get any 
pension. 

It seems to me that it is wrong; we ought not to bring the pension 
system in here. Nowhere in the Constitution of Massachusetts is the 
question of pensions referred to. And why should we provide a pen- 
sion for a judge who refuses to get off of the bench when he is told 
by the Governor and Council that he is incapacitated, and probably 
he knows it as well as anybody else? I am not saying this in criticism 
of the judiciary. I am not in sympathy with this movement. I am 
fully aware that the Justices of the Supreme Judicial Court and the 
Superior Court and all other courts are human, and I cannot see where 
we are going to gain anything by making these appointments more 
numerous than they are now. I bope that, —TI shall not express any 
hope because that will not do any good. I might add that there is no 
legislation necessary. They ought to leave the question just where 
they find it. Of course if they wanted to pass that part of the pro- 
posal offered by the delegate from Quincy (Mr. Blackmur) giving the 
Governor and Council the right to retire a judge when he becomes so 
old that he does not know enough to retire when he can get three- 
fourths of his salary for his natural life, we can make that amendment; 
but we certainly ought not to adopt the last half of that amendment, 
and when the time comes I shall ask to have the question divided on 
that amendment. 

Mr. Luce of Waltham: I should like to read to the Convention 
two quotations. The first is from the autobiography of George 5S. 
Boutwell, who, after being Governor of the Commonwealth, was per- , 
haps the most prominent figure in the Convention of 1853 and cer- 
tainly spoke with authority as to the attitude of the people tows 
the work of that Convention. It is as follows: 
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After an amendment had been agreed to extending the term to ten years [pre- 
cisely the proposition now before us] the proposition was adopted. With some 
misgivings I assented to the compromise. The attempt to change the tenure of the 
judges was a grave mistake, and it was the efficient cause of the defeat of the work 
of the Convention. 

All the work of the Convention of 1853 went by the board, was re- 
jected by the people, and the efficient cause, according to the leading 
man in that Convention, was its ratification of the proposal now 
before this Convention. 

Mr. Creamer of Lynn: I would ask the gentleman whether or not 
the voters were permitted’ to vote separately upon each article that 
was submitted by the Convention.that he refers to, or whether they 
were compelled to accept or reject everything in toto. 

Mr. Luce: Both methods were used. There were separate propo- 
sitions presented, and also a revision of the Constitution. 

Mr. Creamer: I would ask if the voters were permitted at that 
time to vote upon this question of the tenure of judges separately 
from any other proposition. 

Mr. Lucr: I do not know. I have laid before the Convention the 
opinion of its leading member, allowing this Convention to attach 
what weight it may choose tc the judgment of the leading member of 
the Convention of 1853. 

Mr. Hart: May I through you, Mr.-President, ask the gentleman 
from Waltham whether in his judgment if this proposition now pend- 
ing were adopted by the Convention it would cause the loss of all the 
other propositions submitted by the Convention to the people? 

Mr. Lucz: I think it altogether probable, or at least certainly pos- 
sible, for it is a peculiarity to be noticed in the decision of the people 
upon a group of questions that their attitude toward one strangely 
affects their attitude toward others. Men go into the booths prepared 
to vote Yes or No upon some critical question; and having reached 
there with Yes or No in their minds it is a characteristic observed 
many, many times that they follow in the affirmative or the negative 

_on all the propositions before them, precisely as happened in 1853. 
The other sentence I would read is from Joseph H. Choate. Pre- 

sumably all would agree that he was the ablest lawyer of his time in 
the State of New York, and these words were spoken to the people 
of Massachusetts: 

Cling to your ancient system, which has made your reports models of jurispru- 
dence to all the world until this hour. Cling to it, and freedom shall reign here until 
ead ee melt this bronze and justice shall be done in Massachusetts though 

the skies fall. 

Mr. Bauer of Lynn: Inasmuch as the delegate from Waltham (Mr. 
Luce) has seen fit to bring the name of Joseph H. Choate into this 

_ discussion, I desire the privilege of reading an editorial from the New 
York ‘‘Sun” concerning the attitude of Mr. Choate on this same sub- 
ject. This is from the New York “Sun” of May 18, 1917, and is as 
follows: 

Mr. Cuoatre as A LAWMAKER. 
The presidency of a Constitutional Convention has always been regarded as one 

of the highest honors in American politics. Mr. Choate was President of the Con- 
vention which formulated the present, Constitution of the State of New York in the 
year 1894; yet this notable event in his life has hardly been Byeprioned 1 in the numer- 
ous sketches of his career published since his death. 
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Indeed, so far as constructive work is concerned, Mr. Choate’s labors in that 
Convention probably constitute his greatest achievement. To give form to the 
fundamental law of a great State is a task worthy of the highest legal attainments. 
These he devoted to the service of the people in the fullest measure. He was the 
leader of the Convention not only in name but in fact. His influence was paramount 
throughout its deliberations. The vast improvement in our judicial system effected 
by the Constitution of 1894 was largely due to his zealous support of the action of 
the Judiciary Committee under the chairmanship of Elihu Root. Mr. Choate 
could remember a time when the New York judiciary had not been all it should be; 
and it is interesting to note that he lived to acknowledge and assert that in ability, 
integrity and industry the judges of this State were equal to any like number of 
judges in the world. This he did in an address delivered a few years ago, at one of 
the lawyers’ banquets in this city. 

The Constitution of 1894, of which Mr. Choate may be regarded as the father, 
established in the fundamental law the principles of civil service reform and further 
guaranteed the right of home rule in cities. Take it all in all, it has proved so satis- 
factory to the people that they flatly refused to change it when asked to do so two 
years ago. 

Joseph H. Choate was as successful as a lawmaker as he was in everything else he 
undertook — and that is saying a great deal. 

The Convention will note that Mr. Choate maintained that the 
judges in New York were equal to any like number of judges in the 
world. I quote this and call it to the attention of the members of 
this Convention because it is a direct refutation of what the gentle- 
man from Waltham and others have been trying to impress upon this 
Convention; namely, that Joseph H. Choate put the seal of his ap- 
proval only on the system which we have in Massachusetts. It is the 
most satisfying answer to those who regard the elective judiciary as 
of a low caliber, and that the elective judiciary cannot be up to the 
standard of that in Massachusetts. ‘ 

Mr. Choate’s attitude, if I am any judge, is this: That in speaking 
at the unveiling of the monument to his distinguished ancestor, Rufus 
Choate, here in Massachusetts, he was complimentary enough to refer 
in laudatory terms to the system that existed at that time. Although 
he was a Massachusetts man he preferred to practice under the elec- 
tive system of New York. 

As the editorial notes, he presided at the Constitutional Convention 
of 1894 in New York, and was a member of the latter Convention 
two years ago,-and he made no effort to change the New York system 
to that now prevailing in Massachusetts. He was a man of tremen- 
dous influence, both at the bar and in the political life of New York 
State, and Joseph H. Choate would have been able to have brought 
about a change if a change had been necessary or if a change would 
have helped the situation in New York in any way. He knew, how- 
ever, that he was practicing under the very best possible system in this 
Democratic form of government, and that every day he was meeting 
the ablest members of the American bar who were practicing under 
the elective system with their whole approval. Ii an elective system 
was good enough for Joseph H. Choate in New York, I believe it is 
good enough for the members of this Convention, and that if adopted 
here in Massachusetts we possibly may be able to develop some more 
lawyers here in this State of the same caliber as Joseph H. Choate, 
and in my judgment we certainly need them. 

Mr. Pitispury of Wellesley: I am reluctant to prolong this debate 
even for a moment, as I am satisfied that the arguments which have 
now and heretofore been presented by the able members of the com- 
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mittee on the Judiciary and others against any of these radical and 
subversive changes in our judicial system are unanswerable, and I have 
had and still have confidence that the sober sense of the Convention 
will accept them as conclusive. But highly as I respect and esteem 
my friend from Quincy (Mr. Adams), I cannot allow the statement 
which he made here a moment ago to pass unchallenged, for it con- 
tains to my mind the seed of most of the popular errors upon this 
subject. He says in substance that the judges have erected them- 
selves into a third legislative chamber and assumed to themselves the 
power of vetoing legislation. Conceding his motives to be the best, 
and his beliefs to be what I know they are, in my view a more mis- 
leading statement could hardly be made. We live under constitu- 
tional government. The Constitution imposes certain restraints upon 
the power of all the governmental departments and upon the exercise 
of the power of the people themselves. In the application and enforce- 
ment of those restraints questions are bound to arise as to what they 
mean, and when, how, and how far they are to operate. Now some- 
body must decide these questions, and by universal consent the 
judiciary has been made the arbiter, as it must be. It is not an 
assumption of legislative power. The judges are there to settle all 
the doubts as to the meaning of the language of the Constitution and 
the laws, a strictly judicial duty. The quarrel of my friend from 
Quincy is not with the judges but with the constitutional system 
itself, and his attack is upon the constitutional system, and it ought 
not to be directed against the judges. If we are prepared to abolish 
the constitutional restraints, very well, though I trust that day will 
not arrive in my time. Until we are prepared to abandon constitu- 
tional government, somebody must interpret the terms of the Consti- 
tution, and all men have hitherto universally agreed that there can 
be no better interpreter than the judiciary. It exists for that very 
purpose. Nobody else can do it in cases between parties, and there 
cannot be one construction of the Constitution for the people and 
another for the government. The only man in our history who ever 
thought that there could be, or should be, when the judges stood in 
his way, was Andrew Jackson, and this heresy disappeared with him 
some fourscore years ago. In the discharge of this duty the judges 
are of course subject to human infirmity, and it unavoidably results 
that they sometimes decide a question one way which other men or 
judges might decide another way. But this is not the ground of com- 
plaint against them. The ground is that they have not decided my 
way. The people who complain are the people who do not like the 
decision. Do they think that a decision by popular clamor or popular 
influence would be better? No man would submit his personal rights 
to that tribunal if he could help it, and it would be as vicious, as ob- 
jectionable, as impossible for public rights as-for private rights. To 
the proper performance of the judicial duty absolute independence 
is the first qualification. The judges should be as independent of all 
the people as of any of the people, and nothing in the history of 
Massachusetts is more to her credit than that she has kept her head 
above this submerging flood of popular attack upon the judges and 
resolutely refused to undermine and pull down the temple of justice 
as the wisdom of the fathers built it. 

Mr. Wetiman of Topsfield: We all desire an honest and competent 
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judiciary. “ Nothing can be more important to all the people. The 
question before us now is a very simple one. Will it make the 
judiciary of Massachusetts more honest, more competent, if we have 
them appointed for a term of years rather than for life? Most of the 
argument that has been advanced against the present system to my 
mind has little value. It always is true, it always will be true, that 
the judiciary are not perfect. No system can give us a perfect 
judiciary. The question is whether there is. any evidence that to 
change the system to appointment for a term of years really will 
give us a better judiciary. No evidence has been produced here which 
indicates that any other system than that we now use has given in 
any other State a better judiciary than we have in Massachusetts, 
and certainly in many States most of us know by experience that the 
judiciary is not equal to that in Massachusetts. 

There are three clear effects that would be likely to follow from the 
adpption of the term system: First, the appointing power would have 
it put up to him that he is appointing for a brief period only, and 
therefore he need not be so careful as he would be if it was for life, 
because it will be corrected in a few years if he makes a mistake. In 
the next place, if you ask 4 man to go onto the bench for a period 
of years, many of the men most competent will refuse absolutely to 
consider the position; and in the next place, as he is human, every 
man who goes onto the bench, knowing that in a few years his term 
will expire, will have to consider in every decision that he makes the 
fact, — it will be in the back of his mind, I do not care how fair or 
how honest he is, — “If I make that decision I shall have to meet 
something as to my reappointment.” ‘The inevitable result will be, 
as has been the case in other States, that you will have a weaker 
and a less competent judiciary, which is the very thing Massachu- 
setts cannot afford to have. Whatever mistakes we have made, and 
we have made some mistakes, whatever our judges do that is wrong, 
and they have done some things that are wrong, the States all over 
the Union look back to Massachusetts and say: “She has on the 
whole through all the years the best and the most competent judiciary 
of any State in the Union;” and until somebody is able to prove that 
the new scheme would help us we are making progress backwards if 
we change, 

Mr. O’ConneEtu of Boston: I should like to ask the member if he 
realizes that in the Empire State of New York on only four occasions 
have they ever tried to oust a judge who has given satisfactory serv- 
ice, and that in|each instance the people of that State have turned 
down both leading parties whenever they tried to do so, and that that 
State gives to the country the clearest proof that a good judge always 
is approved by the people and always is reélected? 

Mr. Morton of Fall River: I hesitate quite a little to take part in 
this debate. I am not used to public speaking and this is an im- 
portant matter and I do not feel that I can do the justice to it that 
ought to be done. 

These various matters relating to the tenure of the judiciary, I 
think, without exception were all referred to the committee on the 
Judiciary. Notice was given by them in accordance, I think, with 
the rules of the Convention, — if not, on their own initiative, — of 
hearings to be held with regard to these various matters. The com- 
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mittee heard, heard patiently, heard fully, any one and every one who 
wished to be heard, and I think it is a fair inference from what took 
place before that committee that so far as it furnished evidence of 
any popular demand for a change of this kind in the Constitution of 
Massachusetts, there was none. The committee, taking that into 
account, as well as taking their own view of the questions themselves 
into account, reported with one of them dissenting in two or three 
matters against any change in the Constitution of Massachusetts in 
this regard. In regard to three of the resolutions submitted to them 
the gentleman who ordinarily sits behind me (Mr. Maguire of Boston) 
dissented. One of those was disposed of at the last. sitting of the 
Convention; all of the others are now before the Convention. 

There are, if I have counted right, some seven or eight of these 
resolutions relating to the tenure of the judiciary in Massachusetts 
now before the Conyention. In only two of them, so far as the record 
shows, has there been any dissent on the part of any member of the 
committee from the report of the committee. As to the other five or 
six, so far as the record of the Convention shows, the report of the 
committee is unanimous. That, so far as the committee is concerned, 
is the situation of these matters now before the Convention. I speak 
of them collectively. 

Now, what is the reason why a judge should not be elected? Why 
should not he be elected just as you elect a Governor, just as you 
elect the Representatives who sit in this hall, just as you elect the 
Representatives you send down to Washington? Why should not you 
elect a judge of your highest court? Why should not you elect a 
judge of your great trial court?) Why should not you elect a judge of 
the Probate Court, through whose hands passes soon or late the 
property of every citizen in Massachusetts who owns property? Why 
should not you elect the judge of your Land Court, who tries the 

‘title to your farm, to your home, to the soil that is beneath your 
feet? Why should not you elect him as well as your Governor and 
your Representatives? 

Well, Mr. President, the answer seems to me to be a simple one: 
Because the office of a judge is wholly different from the office of a 
Governor or a Representative ‘to the General Court or to Washington 
or from any elective office. You elect your Governor to carry out 
certain lines of policy. You send your Representative down to Wash- 
ington because you think there he will carry out certain lines of policy. 
You have this one or that one elected to this office or that office be- 
cause he represents, according to your view, some line of policy which 
it would be better for the Commonwealth or for the country to pursue. 

So far as the judges of your courts are concerned they stand on an 
entirely different footing. The judge may have his political views, he 
may have his socialistic views, he may have his views as to this mat- 
ter or that matter; but the moment he takes his seat upon the bench 
he ceases to be a politician, he ceases to be a socialist, he ceases to 
be a labor man, if he was one, and his only concern is to do justice 
between man and man. That is the difference, in a word, between 
your judges and your Governors and your Representatives and your 
Senators. And being there for the purpose of doing justice and noth- 
ing else between this man and that man and the other man, he should 
be, as our own Declaration of Rights says, “as free, impartial, and 
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independent as the lot of humanity will admit.’ So it seems to me, 
without dwelling on the matter, that that is of itself a sufficient 
answer to any claim that has been put forward here that the judiciary 
of Massachusetts should be elected. 

There is another reason. For nearly one hundred and forty years, 
— jit has been alluded to and I refer to it again, — the judiciary of 
Massachusetts by common consent has been, —I hesitate for the 
word, — but certainly its situation, its position, its standing has been 
acknowledged by everybody in the Convention and is acknowledged 
by everybody outside of the State. I hesitate to go farther because 
I myself have been a member of it and I do not like to dwell too much 
on a matter of which I have been in times past a part. 
Now what are the reasons, what are the reasons that are given for 

a change in the tenure of the office of the judiciary in Massachusetts? 
They boil down, it seems to me, to two. One is that you sometimes 
get an arrogant judge on the bench. Another is that sometimes a 
man stays on the court longer than he ought. Well, it is possible 
that a limited term may serve as a corrective in regard to those two 
things. But I wonder if my brethren of the bar stop to think for a 
moment of the situation of the judge before whom they are trying 
their case. He is one man, they are a hundred, a thousand, two thou- 
sand, all with causes before the court. Is it to be wondered at that 
now and then he loses his patience? Is it to be wondered at that he 
sometimes speaks to counsel or to a party or to anybody else in a 
manner which one gentleman perhaps should not use to another? 
Is it any wonder that once in a while a judge does not speak in the 
way in which he ought to? Are you going to change your system 
for a thing like that, a system that everybody agrees has worked well 
for nearly one hundred and forty years? He is arrogant, he is puffed 
up, you say, with pride of place. Does anybody make that charge 
seriously against the judiciary of Massachusetts? He may stay there 
too long, but is not that a thing that you can leave safely to the in- 
dividual judge himself? Take the list of judges as shown in the 
Manual for the General Court; run it over. I begin with the Chief 
Justices in 1775: “Resigned,” “Resigned,” “Resigned.” . A judge on 
the bench realizes when he has reached the limit of his usefulness; and 
you will find if you will go over the record which the Manual of the 
General Court gives you, how few of the judges have died while they 
have been on the bench and how many of them have ceased to hold 
the office because they have resigned it. They did not wait until they 
had become incompetent to continue the duties of their office. Once 
in a while, I agree, a man has stayed there longer than he ought; but 
compared with the whole number of judges of Massachusetts, of whom 
there are, if I count right, somewhere from 270 to 300, counting the 
Justices of the lower courts and the special Justices, — take them as 
a whole, when they ought to get off they get off, and I think the 
record confirms that statement. 

Then, do you know how long is the average term of the judges of 
courts of this Commonwealth? I took the Manual of the General 
Court in 1917 and I went through, according to that, the term for 
which the judges of Massachusetts had sat. I began with the Court 
of Common Pleas, existing from 1820 to 1859, when ‘the Superior 
Court was established, and the average duration of the term of serv- 
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ice of those judges was four years. What the reasons were which 
made that the average term for the Court of Common Pleas I do not 
know, I have not investigated; but if I have figured right that was 
the average length of their term. 

Take the Superior Court, the great trial court of our Common- 
wealth, which was established in 1859. I computed the average down 
to 1917. There are members, of course, upon it now; I did not in- 
clude those. The average of the others was eleven and three-fifths 
years. *Leaving things to the course of nature, leaving the judiciary 
of Massachusetts just as it is and letting nature take its course, you 
will get only an average term of a little over ten years for the judges 
of that court. That is from 1859 up to the present time; and as I 
told you, I have gone back to 1820 with the Court of Common Pleas. 
I have taken the judges of the Supreme Judicial Court and have com- 
puted their service from 1775, when John Adams was appointed, down 
to 1917, and the average of service there was ten years. What is to 
be gained by limiting the tenure, as you propose to do, to ten years 
or five years or seven years, or in the case of the Supreme Judicial 
Court not at all? 

There is a good deal more that can be said about this matter. But 
it does not seem to me, in the first place, that any necessity has been 
shown for this change. In the second place, it does not seem to me 
that it has been made to appear that it is going to result in an im- 
provement of the judiciary of Massachusetts. And in the third place, 
which perhaps is included in the reasons that I already have given, 
it does not seem to me that the chances that you will get better men 
for the courts of the Commonwealth, if it is understood that a young 
lawyer at the end of five or seven or ten years, if he goes upon the 
bench and throws, as he must, his practice one side, may then be 
obliged to take it up again, — that you will stand the chance that 
you do now of getting good men upon the bench. 

It is not in any one of these cases an appointment for life. It has 
been erroneously stated, inadvertently stated, that the judges hold 
for life. They do not, Mr. President; they hold during good behavior. 
And why should they not hold during good behavior? How can you 
make a judge so free, so impartial, so independent, as you can by say- 
ing to him when he puts on the judicial ermine: ‘Stay there, do your 
duty, deal justly so far as in you lies between the parties that come 
before you, and you need fear neither the politician nor any other 
power within the limits of the Commonwealth of Massachusetts.” 
[Applause.] 

The amendment moved by Mr. Anderson of Newton was rejected. 

The amendment moved by Mr. Blackmur of Quincey, — to substitute a new 
draft as modified by Mr. Edwin U. Curtis of Boston, — was adopted, by a vote 
of 107 to 69. : 

By a vote of 66 to 128, the Convention refused to reject the resolution as 
amended Tuesday, June 18, and it was ordered to a second reading (see No. 
380). 

The resolution was read a second time Thursday, July 25, 1918. 

Mr. Paul R. Blackmur of Quincy moved that it be amended by substituting 
the following new draft: 
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Resolved, That.it is expedient to amend the Constitution by the adoption of the 
subjoined article.of amendment: 

Article 1 of chapter III of part II of the Constitution is hereby amended by 
the addition of the following words: and provided also that the Governor, with 
the consent of the Council, may after due notice.and hearing retire them because 
of advanced age.or mental or physical disability. The General Court may provide 
pensions for judges so retired. 

Mr. Buackmur: This substitute resolution which I now offer is 
in the nature of a perfected amendment with some slight changes 
in its provisions which I have adopted’ upon suggestion and after 
conference with the learned chairman of the committee on the Ju- 
diciary, Judge Morton of Fall River. 

To begin with, the title of the resolution upon which we are acting, 
namely, “Resolution providing for the appointment of judges for 
specific terms,” is, as you see, a misnomer. That was in fact the 
title of document No. 193 for which my resolution, document No. 
380, was substituted, and therefore in the resolution now proposed 
I have described more accurately what follows as a “Resolution 
relative to the retirement of judicial officers.” 

Again, my resolution did not seek to take away any of the con- 
stitutional remedies for the retirement of judicial officers now in force, 
but to add a provision simple in its method and reasonably expe- 
ditious in its workings, which would permit the retirement of judicial 
officers incapacitated by advanced age, mental or physical, disability; 
and so this resolution adds to the present provisions of the. Consti- 
tution five lines: 

and providing also that the Governor, with the consent of the Council, may after due 
notice and hearing retire them — 

meaning judicial officers before referred to in this article — 

because of advanced age or mental or physical disability. 

And then follows the sentence: 

The General Court may provide pensions for judges so retired. 

It may be claimed that judicial officers may be retired now by the 
Governor with the consent of the Council upon an address to both 
Houses of the Legislature, and then a petition by the Legislature to 
the Governor and Council. 

The Senate also, under Chapter I of Section II, Article VIII, upon 
impeachment may remove a judge from his office. Judge Prescott 
in 1821 was tried by the Senate as a court of impeachment. and re- 
moved from the office of judge of probate for the county of Middlesex. 
Judge Loring, judge of the probate court for the county of Suffolk, 
and Joseph M. Day, judge of probate and insolvency for the county 
of Barnstable, were removed from office by the Governor and Council 
on address by the Legislature. Mr. Justice Bradbury, a judge of the 
Supreme Judicial Court, was removed in 1803 on account of dis- 
ability. It appears that he was insane and the Governor and Council 
acted on an address by the Legislature. 

It took over two years in both the cases of Judge Loring and 
Judge Day before their removal was effected, and in the case of 
Judge Bradbury, to be sure, not so long a period. 

Judge Bradbury’s case well illustrated what may happen in a case 
where it is perfectly obvious that the judge should not hold office 
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longer. Mr. Justice Bradbury was insane: - Should a similar case arise 
at the present time we would have to wait until the Legislature was 
im session, namely, some time next January; ‘before a petition could 
be introduced.’ It ‘would take months, probably, before the matter 
could be dealt with properly and an address sent to the Governor. 
Even after that the Governor’and Council would have to take some 
time to act upon the matter properly and intelligently before it. could 
be returned to the Legislature. 

Under the proposed méthod the Governor and Council always 
would be available, although no one would: expect them to act with 
undue haste. A'case such as Judge Bradbury’s arising at ‘the present 
time might be determined so that a removal could be effected and an 
appointment made to fill the vacancy in time for the appointee to 
take up his judicial duties before the beginning of the court year in 
October. This would be impossible under the present methods. 

In the proposed’ resolution you will observe that there has been 
inserted a provision suggested by my friend from Brookline in the 
second division (Mr. Williams), who offers an amendment printed in 
the calendar, namely, that as a prerequisite to action by the Governor 
and Council due notice and hearing must be given. The provision, 
which J have accepted, is placed there for two purposes: First, to 
prevent any judge being railroaded out of office without an. oppor- 
tunity of knowing in advance and having a hearing accorded him; 
and, further, to prevent the Governor and the Council from acting 
hastily or in possible collusion with any judge without notice and 
hearing of which the public should have some knowledge. 

As to the other amendments printed in the calendar, I deal now 
with the amendment printed under the name of Mr. Swig of Taunton, 
the purpose of which is to strike out the words “advanced age, 
mental and physical disability’? and to insert “mental, physical or 
judicial inability.” I certainly do not advise that the’ Governor and 
Council should be the sole arbiters of the judicial capacity of our 
judicial officers after they have been appointed and have served in 
that capacity. 

Mr. Grorce of Haverhill: I appreciate the delegate’s léarned 
thesis on the judiciary, but he asked a question as to’ how we could 
tell whether a man was unfit temperamentally. Now I think we can 
answer it in this way: A judge who comes in Monday morning feeling 
cross and crabbed and railroads everybody ‘to jail on general prin- 
ciple, and the néxt morning comes in feeling good natured and lets 
all the guilty go scot free, — I think that is an indication that he 
temperamentally and judicially is unfit to perform the duties of: his 
office. 

Mr. Buacxmur: The remarks which the’ gentleman offered in the 
guise of a question perhaps were not intended to be answered by me. 

As to the amendment printed in the calendar winder Mr. Bodfish’s 
name, adding the words: 

but. no judge-so retired shall receive out. of any fund to which he has not contributed 
a pension exceeding the rate of one thousand dollars per : annum — 

I cannot accept that personally, because I heligive}, in the first place, 
that it should be left entirely to the Legislature for action. It seems 
to me highly injudicious to adopt any: yardstick to measure in all cases 
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and for all times the proper or adequate compensation to be given all 
judges retired under this article at the present time and in the future. 
We all know that the purchasing power of a dollar yesterday looks 
like fifty cents to-day, and to-morrow or next day it more nearly 
may resemble the nimble quarter. I do not believe that we should 
lay down in the Constitution any proposition that $1,000 is the full 
measure of the compensation or pension of any judge, no matter what 
great service he may have rendered the Commonwealth. 

Mr. Morton of Fall River: The gentleman from Quincy (Mr. 
Blackmur) has stated correctly my own attitude in regard to this 
matter. I think I may say also that, so far as I am informed, he 
has stated correctly the attitude of the committee on the Judiciary. 
The resolution which has been offered, and which he has read, meets 
my own approval. It meets a situation which, as the Constitution 
now stands, is not met as fully as it seems to me it should be. There- 
fore I venture to hope that it will be adopted in the shape in which 
the gentleman from Quincy has presented it, free from any of the 
amendments that have been offered. 

Mr. David Manecovitz of Boston moved that the resolution be amended by 
inserting after the word “Council,” in line 3, the words “shall appoint all 
Justices of the police, district and municipal courts, or such other courts as the 
Legislature may establish in their place, for a term of seven years, and ”’ 

Mr. Mancovirz: Since the debate on this proposition some time 
ago, some delegates to the Convention have expressed the desire for 
opportunity to vote upon this question. A great many delegates 
believe in a change, but do not want to go so far as to change 
the entire system, affecting the Supreme Judicial Court and the 
Superior Court, but they do believe there ought to be a change 
in the present method of our inferior courts, as the municipal, the 
police and the district courts. ; 

In examining the Constitution you will find nowhere a reference to 
municipal, police or district courts as a judicial office. The nearest 
to it we find in our Constitution is a reference made to the justices 
of the peace, who performed the functions of the present police, 
district and municipal courts. You will find the original Constitution 
provided that those officials, while they acted as judges, should be 
appointed for the term of seven years. There is no reason why the 
lower court judge, who deals with the great mass of the people, should 
not be appointed for a short term, so as to be kept in close touch 
with the people. I believe the amendment I offer at the present 
time meets the approval of a great many of the delegates. I do not 
seek to disturb the suggestion offered by the gentleman from Quincy 
(Mr. Blackmur), in retiring the judges who become incompetent by 
reason of old age or mental incapacity or even judicial incapacity, as 
he well knows, and I well know, of men on the bench judicially 
unfit to hold the office, by temperament or otherwise. As is well 
said by the gentleman from Haverhill (Mr. George), one may come 
into court and find a judge suffering from dyspepsia, and he will 
hang you, while after dinner he will regret it and give the next fellow 
the benefit of his doubt. I hope, therefore, that you will adopt this 
amendment. 

Mr. SHEA of Dalton: The gentleman who has just spoken on his 
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amendment (Mr. Mancovitz) appeared before the committee on the 
Judiciary in favor of a resolution which was similar in many respects 
to the amendment which he now advocates. That committee gave 
him and a few others. with like proposals all the time they wished 
and carefully considered the whole matter at great length. It is 
significant, and you doubtless will be interested to know, that there 
were very few who appeared before that committee urging the view- 
point of the gentleman from Boston (Mr. Mancovitz). He told us, 
as he now tells you, that the reason the judges of district or lower 
courts ought to hold office for a term of years, instead of for life, is 
because these courts are very close to the people and, as far as I 
have observed, he never has advanced any other reason. 

He is right in his premise that the lower courts are very close to 
the people, and it equally is true that for this reason alone they 
should assume just as much importance in our judiciary system as 
the higher courts, — and I believe more importance. It is self-evident 
that the fact that the lower courts are closer cannot be urged as a sound 
reason for shortening their tenure. : 

Your committee disapproved of the original proposition. The 
amendment offered by the gentleman from Quincy (Mr. Blackmur) meets 
with their favor, — nothing more and nothing less. They do not urge 
it, though they are willing to accept it if it is the sense of the Con- 
vention. I say we do not urge it, because there does not seem to be 
any need of such an amendment. As far as we could ascertain, our 
judges have retired at that time when they begin to feel themselves 
unable to perform their very arduous duties. 

As to the question of unfitness, we think the amendment is vicious, 
because it cuts into the groundwork of the whole judiciary system. 
Who is going to say that a judge is unfit? You will bear in mind 
that before one can be appointed to the bench a’ Governor and Council 
must say he is fit. Would you permit the next Governor to say the 
same man is unfit? We believe this is a dangerous policy, because 
it affects the independence of the judiciary. It places each and every 
judge within the power of every Governor. We all are agreed it 
would be an excellent act to remove an unfit judge, but we fear the 
danger in the threat held over the heads of the judges. It may be 
real or fanciful in the minds of the judges, but in either case it might 
interfere with a just decision. It was for these reasons, with others 
given at stages of the debates on other judiciary resolutions, that 
your committee is opposed to these amendments affecting the short 
terms of the judges of the lower courts and the amendment directed 
toward the fitness of all judges. 

Mr. O’ConnELL of Boston: It seems to be necessary to jump up 
quickly in order to be able to prevent the gentleman from Somerville 
(Mr. Chandler) from being recognized to move his customary previous 
question. I regret that the gentleman from Somerville feels it neces- 
sary so often to move the previous question, particularly on subjects 
that have not been debated thoroughly. It seems to me particularly 
unfortunate that on a question. so important and far-reaching as 
that concerning the judiciary, there should be any display of im- 
patience or any desire to have it gotten out of the way without an 
adequate and complete discussion; and members of this Convention, 
even though they disagree with me, must admit that there has been 
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an, effort on the part of those who are opposed to any change in the 
judiciary to shut off and prevent the question from being properly 
presented. It does not seem to be the right thing to do. 

The whole history in this Commonwealth of questions that have 
affected the judiciary seems to be mixed up and disposed of through 
some legislative chicanery as though men were afraid, for some 
mysterious reason, to discuss the question. All I ask is that ample 
time be given to every. one to present his views on this subject. 

I have talked twice before, and I am not going to tire this Con- 
vention by rehearsing what I already have said on the prior occasions. 
Two amendments have been offered by me, and at the present time 
I move them both. . The first one that I wish to discuss is as follows: 
It will amend the proposed amendment to the Constitution by striking 
out lines 3 to 6 inclusive, and by inserting in place thereof the following: 

All judicial officers shall be nominated and appointed by the Governor by or with 
the consent of the Council for a term of ten dete and they may be reappointed at 
the expiration of such term. 

This subject has not been voted on in this form before, owing to the 
legislative practice that has prevailed in this Convention, and it 
would seem as though gentlemen who may have honest doubts \as 
to the desirability of an appointed judiciary should be able to have 
the subject adequately presented to them that they may be given 
an opportunity of expressing themselves upon it by a vote. I dis- 
cussed the question of an appointive judiciary last summer during the 
debate on the initiative and referendum, and my views are well known 
to you and are incorporated in Volume 2 of the debates of this Con- 
vention, and may be found on page 970, so that ‘it:is unnetessaty for 
me to repeat them now. 

Permit me, however, to call your attention to a few salient facts. 
Forty-three States in this Union elect all their judges and the bal- 
ance use the appointive system; and to repeat again, Massachusetts 
is the only State that has a system of life teriure: .No one wants an 
unfit judge and none of us desires a judge who is incapable of per- 
forming the great, honorable and important work that is imposed 
upon him ‘when he receives a ‘commission as a judge. As I pointed 
out in‘the first reading of this resolution, at first it was decided by the 
Convention of 1780 to recommend to the people that the judges 
holding commissions below that of the Supreme Judicial Court should 
hold their commissions for a limited tenure. Subsequently, this pro- 
vision was reconsidered and by. the small vote of 62 out-of 86 mem- 
bers, although’ the wholé membership was 400, as-is disclosed on 
page 116 of the journal of the Convention of 1780, when it: was 
voted that ‘they should hold their commissions for life. -I am calling 
this to your attention in this manner‘in demonstration’ that there was 
not a’ dominant feeling: that judges: of lower courts should hold their 
commissions for life. The:system did not work satisfactorily and in 
1853 the: Convention of that year passed a resolution identical with 
the one which I’ have: just offered. However,’ it was’ contained: in 
proposition No. 1’: which. was: submitted: to the people and + which 
contained ‘the entire: form of government. that: was» submitted «to 
the people so that the people never had: an opportunity of voting * 
onthe concrete! proposition ' ‘asto what they desired: in: reference: to 
the judiciary. Proposition ‘No: 1+ on “which--they voted contained. 18 
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pages of closely printed matter and the vote on the question was 
63,222 in favor, as against 68,150 opposing. The principal reason why 
proposition No. 1 of the Convention of 1853 was not adopted by the 
people was that the question of representation became the over- 
shadowing and all-important feature of the proposition because the 
plan that was submitted lessened the representation which the little 
towns throughout the State, particularly on the Cape and up in the 
western part of the State, had at that time. These little communi- 
ties feared that in the cutting down of their representation, they 
would lose much of their power and be neglected by the superior 
representation from the larger towns and cities. If it had not been 
for that one particular feature that unfortunately was incorporated 
into proposition No. 1, the whole proposition would have been accepted 
by an overwhelming majority, according to the best opinion of those 
who analyzed the situation at that time. Let me remind the mem- 
bers that this is a subject that the people thoroughly understand and 
will not be confused as to its meaning. If the people were permitted 
to vote on it, there would be less misunderstanding as to whatever 
they may say than upon any other question that we can submit, 
because it will be less technical and not susceptible of any mis- 
understanding. Why, a short time after this subject was considered 
at the time of its prior reading, there was a meeting of the board of 
trade of one of our neighboring cities, — a city known to be con- 
servative and that has sent men to this Convention mostly of the 
Republican faith. The local judge evidently had followed the debates 
in the Convention rather closely and had asked his clerk to find out 
from the members of this Convention what they had against the 
judge, inasmuch as they voted in favor of the resolution which would 
change the system. The clerk asked one of the delegates and was 
told that the delegate had nothing against the judge personally, but 
that he believed in the suggested change in system and was convinced 
that judges should be responsible to the people, and on that principle 
alone he had so voted. The conversation. between the delegate and 
the clerk of court was overheard by some of the other members of 
the board of trade and it became a very interested and animated 
subject for consideration and. discussion; and-in that very gathering 
of business men, not one of whom was a politician but composed of men 
who were looking for the best interest of their community, there was 
not a dissenting voice among all. those present, except the clerk, but 
that judges ought to be appointed for a limited tenure. ‘Those busi- 
ness men felt that the judges should be responsible to the people, just 
the same as all other officers are, and let me remind you gentlemen 
that, although that may be a single straw, nevertheless, it indicates 
the way in which the mind of the people is working, and regardless 
of political faith the voters of this Commonwealth are nearly of one 
mind on this great question. Discuss the subject with any man who 
is not a lawyer or a judge, and he will tell you immediately that he 
cannot understand why there:should be any law that. should put a 
man practically above the law by giving,him a life appointment. 

The people believe in a limited tenure; they have confidence in 
their own sovereign judgment; they desire that their judges shall be 
responsible to them. They do not wish men to sit in the position 
of judge such as has been described here as cranks and who may get 
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up one morning with a sick headache and dispose of a certain kind 
of a case by giving a criminal the maximum sentence, while on the 
next day, feeling entirely different, the same kind of a criminal would 
be given his freedom. Inhabitants of this State want exact justice, 
and they demand that there be given to them the very highest form 
of administration of justice. 

Let us adopt this resolution and change our present system to that 
of a limited tenure. No good judge will be denied reappointment by 
any Governor. No Governor would dare refuse reappointment to any 
good judge. The people would not tolerate it. The proposed system, 
however}, would keep the judges in a state of mind whereby they would 
endeavor and strive at all times to do the very best that was within 
them, and when a judge tries to do his best, we all know that the 
people will honor and applaud him and sustain him against any power 
or cabal or combination in this Commonwealth, be it religious, politi- 
eal, financial or racial. A ten-year term for our judges with the 
possibility of reappointing will insure greater care on the part of the 
Governor who makes the appointment. It will guarantee that those 
who are appointed judges will improve every minute of their time in 
perfecting themselves and will reasonably justify us in believing that 
at all times we will have the very best possible talent sitting in judg- 
ment of the lives and property of the people of this Commonwealth. 
May I not remind the members of the Convention that as far as the 
clerks of the court are concerned, we have them elected for the 
Superior and the Supreme Judicial Courts, whereas in all lower courts, 
they are appointed by the Governor for a limited tenure? And 
surely the clerks of our courts have been just as efficient as have the 
judges, if not more so. Every practicing lawyer knows that the judges 
of our lower courts rely to a very great extent on their clerks for 
council and advice in running the courts. No one has been heard to 
raise a cry that there has been any abuse of the power of the Governor 
in appointing for a limited tenure all the clerks of all the lower 
courts in this Commonwealth. And it is a successful practice as far 
as it concerns the clerks. Is it not fair to argue that it would be 
just as fair and satisfactory if it was applied to the judges? It is 
unfortunate that we have so many lawyers in this Convention, be- 
cause as a rule lawyers do not come forward with that bravery and 
courage in the expression of their individual opinion as it concerns 
the judges before whom they practice, as they really should. They 
are unfair to themselves but more particularly to the judges. It has 
been well said that the curse of great leaders is the sycophancy of: 
courtiers; and by the same token, much of the weakness of our 
judges is the flattery and the subservience of lawyers who are appear- 
ing before them and who hope, by their flattery and their subser- 
vience, to secure some little favor from those judges. Such an attitude 
does no credit to the legal profession, and undoubtedly is one of the 
reasons why people are so reluctant to go to court. Every practicing 
member in this Convention has encountered, time after time, people 
in all walks’ of life who are afraid to go to court to present their 
claims because of a feeling of distrust against the courts and those 
who are administering justice. I need not mention the many instances 
of the expression of popular distrust of the courts, other than to call 
attention to two historical instances. 
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In the fifteenth century, Jack Cade came to London with his army 
from: Kent, and as soon as he crossed the river he said: “Kill all the 
lawyers,” and again: “Some of you go to the temple and tear down 
the Inns of Court;’’? and they did tear them down and they burned the 
valuable library that had been gathered together after years of care 
and toil and that has been an irreparable loss to English jurisprudence. 
We once had a rebellion here in Massachusetts known to _ history 
as Shays’s Rebellion, and the battle cry was “Close the Courts!” 
The spirit of unrest which has hovered over this country for the past 
twenty years is very sensitive about the courts. The masses of the 
people have felt that great wealth dominates our judges through its 
ability to employ adroit, clever lawyers who are able to hoodwink 
and influence the courts in favor of their powerful clients. Where 
there is so much smoke there must be some fire. Let us not, then, 
pass this subject by without profound reflection. Do not ignore a 
real demand on the part of the people. It must be admitted that 
there is unquestionably a very large number of people who would like 
to vote on this question; and if there is a large portion of our people 
who desire to vote on this question, it is the duty of this Convention 
to give them an opportunity of doing so. The gentleman from 
Quincy, during the debate on this subject at its last stage, quoted 
John Boyle O’Reilly, the beloved Irish poet, exile, and lover of Massa- 
chusetts and her institutions. Let me in closing also quote O’Reilly 
to you: 

Do not be deceived. Put your ear down to the rich earth, and listen to the vast 
gurgling blood of humanity, and learn whither it strives to flow and what and where 
are its barriers. This is the culture worth getting, the culture that wins the love 
and shout of millions instead of the gush and drivel of tens. Love and hope and 
strength and good are all in the crowd, — and not in the diluted blood of xsthetic 
critics. 

Mr. Witutams of Brookline: I offer the amendment printed under 
my name in the calendar, but in the event of the substitute of the 
gentleman from Quincy (Mr. Blackmur) being adopted, then I shall 
ask the privilege of withdrawing it. 

_ The amendment moved by Mr. Williams was to insert after the word ‘‘may,”’ 
in line 4, the words “‘, on due notice and hearing.” 

Mr. | Kitson of Springfield: I wish to make just one observation, 
and it will take only a word or two. In speaking a few moments 
ago regarding the amendment offered by the gentleman from Boston 
in the first division (Mr. Mancovitz), the gentleman from Dalton who 
sits directly behind him (Mr. Shea) said that there had been very 
little to show any need for the suggestion. He said the cases are 
very few in which there is any incompetency in the minor judicial 

. officers. I am not quoting him exactly, of course, but you will recall 
his words, very likely, more nearly than I do. 

- I wish to submit to the Convention, for its careful consideration, 
the suggestion that if the cases are very few, — of course they are 
very few, —if the cases are very few, but still exist, that it is the 
business of this Convention to give very careful thought to the curing 
of the very few cases. If there is any way in which we can bring the 
judicial system of our Commonwealth a little nearer perfection, — 
and I am glad to express my confident belief that it is very near 
perfection now, — if there is any way that we can bring it nearer to 
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perfection we ought to find that way. I take it. that the question 
regarding the amendment offered by the gentleman from Boston in 
the first division (Mr. Mancovitz) is simply this: Whether, in the 
judgment of the delegates in this Convention, the adoption of a term 
of office limited to seven years, or any number of years, will have a 
tendency to lead men of ability and skill, such as we desire to see in 
that office, to decline to serve. It may be that that is so, and that 
therefore the adoption of such an amendment probably would reduce 
the capacity and the standard of that judicial office. On the other 
hand, if it be true that the adoption of the term of office of seven 
years, if that be the proper term, — the number of years is perhaps 
not very important, — the adoption of a limited term of office will 
enable any Governor having charge of the appointment of judges to 
correct the mistakes of his predecessor, and to see that a man who 
has not been doing good work is replaced by a better man, then we 
should vote in favor of that amendment. 

After thinking the matter over, and giving to both sides balanced 
attention, so far as I am able to do it, I have reached the conclusion 
that the suggestion I have just made is more likely to be correct: 
that the possibility of making a change when an office is not well 
filled is more to the advantage of filling the office well than the pos- 
sible deterring of men from accepting the office by the fact that the 
term of office is limited. I shall be very glad, therefore, to give my 
vote for the amendment offered by the gentleman from Boston in the 
first division. 

Mr. MoynirHan of Boston: I shall not hold the Convention long. 
I have had seventeen years’ experience in the courts of this Common- 
wealth, and I have sat in this Convention and listened day in and 
day out to different members talk of how well our forefathers had 
builded when they gave us this original Constitution. They did build 
well, and in that building they said that judicial officers should hold 
tenure for good behavior, and I believe in that. But at that time, 
when they builded, they spoke of justices of the peace, and this is 
their language: 

In order that the people may not suffer from the long continuance in place of 
any justice of the peace who shall fail of discharging the important duties of his 
office with ability or fidelity, all commissions of justices of the peace shall expire 
and become void in the term of seven years from their respective dates; and, upon 
the expiration of any commission, the same may, if necessary, be renewed, or another 
person appointed, as shall most conduce to the well-being of the Commonwealth. 

Now, let us follow out the analogy of the forefathers. They knew 
at that time, as well as we know now, that they wanted to keep those 
higher courts away from the electorate or the .people. They felt 
therefore that the higher courts should be appointed for a tenure of 
good behavior. But what are our lower courts? Are they not simply 
the outgrowth of the justices of the peace? The police court to-day 
is nothing more or less than the justice of the peace of the days of 
our forefathers, because as we became more cosmopolitan we have 
substituted for the justice of the peace a trial court. It is a justice 
of the peace as our forefathers knew it, under a new name. 

If our forefathers builded well, why should not we emulate their 
example? I, for one delegate, have absolute confidence in the Goy- 
ernors, whom I have known in my experience in this Commonwealth. 
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I say to this Convention, and I say to you in all sincerity, that there 
is not-a Governor whom I ever have known who would remove a 
good man and put a bad man in his place, in any judicial position, 
even in the position of justice of the peace. Therefore if you are 
going to be consistent, if you are going to vote on this proposition 
as you think in private, I know that the sense of this Convention 
will be that the amendment of the gentleman in the first division, 
limiting the tenure of office for judges of police and trial courts to 
seven years, will be adopted. 

Mr. Boprisu of Barnstable: When I gave notice that I should 
move the amendment printed under my name I did it for the pur- 
pose of clearing up the situation, for the Convention then had acted 
on the question of pensions in three different proposals, from three 
different points of view. Those who recall what I had to say when 
the report of the committee on Social Insurance was being considered 
will know that I do not favor this limitation which appears in the 
amendment which I have given notice that I should move. The situ- 
ation that I wish to clear up is this: When we were considering the 
question of limited tenure of judicial offices we showed a disposition 
not to fix any specific age for the retirement of judges. We did 
recognize, however, that there were cases when judges held on too 
long, and it was to reach those cases that the proposition before us 
was adopted. But we did not adopt that until we had coupled with 
it the provision that the General Court might provide pensions for 
judges so retired. 

I submit that it lay in my mind, as I think it must have lain in 
the minds of most of you, that such pensions as were contemplated 
then by us were to be adequate pensions, pensions like those which 
had been granted to judges now retired. That being the case, it 
seemed to me that’ our subsequent action should be brought into 
contrast with it. I think we realize the difficulty of getting Governors 
to remove judges; and to make Governors less reluctant to remove 
judges, and to make judges less reluctant to be removed, we thought 
that the provision of an adequate pension might help the situation 
out. But we came to No. 279, and then we adopted a resolution to 
prevent class distinctions and special privileges, limiting the pensions 
to $1,000 a year. 

These two propositions are in conflict. I will not take time to 
discuss No. 279, because this morning it has been discharged from the 
calendar and recommitted to the committee. But we still have the 
proposition of a pension to deal with under: No. 280, the report of 
the committee on Social Insurance. My point of view as to consti- 
tutional matters was referred to this morning by the delegate from 
Lexington (Mr. Clapp). Such views as I hold can be found expressed 
by such leading Americans as Washington, Marshall and Lincoln. I 
agree with the suggestion found in those words which Washington put 
into a letter to a friend, in which he said: | 

To ime it is a most extraordinary thing in nature that we should have confed- 
erated asa’ Nation and yet be afraid to give to the rulers of that Nation, who are 
the creatures of our making, and who are amenable. to tas sufficient power. to direct 
and order the affairs of the same. |. ; 

I would::give to. the executive suficients ‘:power to gett the 
laws. *L would not give him control over legislation: It is at this 
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point that I disagree with the English system. Likewise I would give 
to the Legislature full and complete authority to deal with those 
questions whose solution depends upon constantly changing conditions, 
such as pensions, insurance and compensation. I do not think we 
ought to deal at all with the question of pensions in connection with 
this proposition. I think the whole matter after the word “dis- 
ability’? should be stricken out, and that the question of pensions, 
insurance and compensation should be dealt with in a comprehensive 

amendment such as that which I have recommended under No. 280, 
and which you will find printed in the calendar to-day under my name. 

With this statement, I think the Convention will understand the 
purpose I had in mind, and therefore I shall not move my amend- 
ment. I ask permission to withdraw it. 

Mr. Montague of Boston: JI am very much opposed to any change 
in the method of the selection of our judges here in Massachusetts, 
but I long have thought there ought to be a somewhat easier way 
for the removal of a judge who has become incapacitated, but who 
does not know it, or, in a few cases, who is unfit to hold the position, 
Therefore I am in favor of the resolution now before the Convention 
‘allowing the Governor and Council to make such removals. It is 
hard to see just where we are at with this resolution and the various 
amendments. It seems to me that the amendment of the gentleman 
from Brookline (Mr. Williams), which provides for a hearing, is fair. 

“It also seems to me that the amendment by the gentleman from 
Boston, Mr. O’Connell, — the first amendment, not the one he talked 
about, but the first amendment, which brings in some word like 
“unfitness,” — perhaps that is not the right word, but some word of 
that kind, —is a desirable one to have. 

With reference to the pensions, it seems to me better to leave that 
matter as the resolution now has it, allowing the General Court to pro- 
vide pensions, for this reason: I can conceive of a man being removed 
from the position of judge who deserves no pension at all, even $1,000 
or $600 or anything else. I believe in leaving it. to the Legislature 
to provide the pension, if any. That is the way it stands now. I 
would not make removal necessarily carry a pension. 

Mr. Buackmur of Quincy: Does the gentleman understand that the 
substitute resolution which I offered when this matter came before 
the Convention to-day contains the very words of Mr. Williams’ 
amendment, namely, only after “due notice and hearing”’ shall be 
given? : 

Mr. Monracue: I did understand that, but it seemed to me that 
the resolution of the gentleman from Quincy contained some things 
which made it less simple to me than the way I have put it. But if 
the Convention understands that that is so, if the amendment of the 
gentleman from Quincy contains the exact thing that I have suggested, 
that is entirely satisfactory to me, unless it has something in it — which 
I thought it did — which J did not like. 

On the whole issue, I suppose every lawyer of any such number of 
years’ practice as I have to plead guilty to, came to this Convention. 
with his mind made up on the general proposition of how our judges 
should be selected. I did; and I do not see how any man who has 
practiced many years could fail to have arrived at a conclusion be- 
fore he came here. My practice, although small’ compared to that of 
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many lawyers in this Convention, has happened to lead me into many 
different States of the Union; I think at least one-half. One thing 
‘that led me to make tip my mind before I came here was the una- 
nimity of opinion among the lawyers whom I met in those various 
States as to the wisdom of the Massachusetts method of the selection 
of judges. I never have met a lawyer in any of those States who did 
not speak with the highest respect and approval of the method of 
Massachusetts, and who did not wish there was the same system in 
his State. I think most of our lawyers have had the same experience, 
wherever they have been. 

There is one argument, to my mind, in favor of the election or 
appointment of judges for limited terms, and that is that it would 
help the lawyers. 

Take the amendment of the gentleman (Mr. Mancovitz) with ref- 
erence to municipal court judges. The thing that would happen would 
be that a young fellow would get on the bench, stay during the term, 
go off, and, with the added prestige, earn more money than he prob- 
ably could earn if he had been on the bench. I think that would be 
true also of the higher courts. In fact, one lawyer spoke to me, and 
hoped that I. would favor the method beeause it would tend to in- 
crease the fees which the lawyers might earn, and he cited New York, 
where he said the custom was for a man to go on the bench, and 
then when he went off if he was wise and made friends while he was 
on the bench, he would go off the bench and make three or four 
times as much as he could if he never had been on; and that tended 
to raise the whole level of the fees of the profession. I think there 
is something in that. But your committee on Judiciary preferred to 
recommend what in its opinion would be the best thing for the 
people as a whole, those who have the necessity to go to the courts, 
rather than what might be to the advantage of the lawyers who 
practise in the courts. 

Mr. George of Haverhill moved that the amendment moved by Mr. Black- 
mur be amended by striking out, at the end thereof, the words ‘‘The General 
Court may provide pensions for judges so retired” and inserting in place thereof 
the words ‘upon the terms and conditions that may be provided by law for 
the voluntary retirement of judicial officers.” 

Mr. Grorce: I do not rise for the purpose of attacking the ju- 
diciary. During the past twenty-five years, every time I have had 
an opportunity to vote on a proposition that had a tendency to 
weaken our judiciary, I always have voted against it. I am opposed 
to the election of judges of the Supreme Judicial Court or the Su- 
perior Court. I do not believe that we should attempt to remove 
politics from the appointment of judges by putting the judges into 
the elective system, where politics would be the determining factor in 
choosing a Justice of the Supreme Judicial Court or the Superior 
Court. But I must confess that there are some objections to the 
present situation. Now and then there have been men appointed to 
the bench, especially to the lower courts, who have been unfit tem- 
peramentally. We all know what they do in every other line of 
business where they find a man who is unfit. If he was in the post- 
office, selling stamps at a window, and he continually was getting into 
trouble with everybody who wanted to buy a three-cent stamp, they 
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would put him somewhere else. If he was in any other walk of life 
and constantly in trouble, such as a conductor on a street railway 
car, they would find a place:to. put that man: But if he once gets 
on the bench there is no way of getting rid of him. He stays. 

While we have had exceptionally’ good: judges on the Supreme 
bench, I wish I could say the same thing about: the Superior Court 
and feel that it was true. There have been appointees who by their 
very conduct have injured the standing of the court. Every time you 
have a) judge on either the Superior Court or a lower court, whose 
conduct is such that it brings constant criticism and contempt, you 
injure the court. One judge of that kind will do more mischief than 
a dozen or fifteen good judges possibly can-do. I think that there 
ought to be a way to get rid of a man who is unfit temperamentally. 
Therefore this resolution does not go far enough, but I think it can 
be amended on the next stage. 
My amendment proposes this. The delegate from Quincy (Mr. 

Blackmur) insists that. we shall say here that these judges, so re- 
moved or so retired, shall receive a pension. I should like to know 
where else in the Constitution you can find any such statement about 
any court or any judges. We have another proposition here, which 
is coming up later, which may change the whole aspect of the question 
of pensions. Suppose we decide that the judges ought not to have 
pensions; then the judge who voluntarily resigns cannot have a 
pension, but the old judge who stays on,— and probably they all 
will stay on until they are removed, — then he could draw a pension 
if the proposal of the gentleman was accepted. 

I propose to strike out that part where it says this particular kind 
of judge shall receive a pension, and say that those judges, when 
they afe forced to retire, can retire upon the same. terms and con- 
ditions that may be provided by law for the voluntary retirement 
of judicial officers. If they do pay pensions to judges who volun- 
tarily retire, then the Legislature may provide for the judge who is 
removed by the Governor and Council. On the other hand, if there 
is no pension paid to a judge who voluntarily retires from the bench, 
then the judge who does not know enough to get off when he is 
told to will have to get off without a pension. In other words, my 
suggestion does not bring pensions into the Constitution. 

I am in favor of the independence of the judiciary. That is a much 
misunderstood word. A man can be a gentleman if he is independent. 
He is not obliged to be mulish. A man is not obliged to be arrogant 
and set himself against reason in order to show. his independence. 
The independent judge whom we want on the bench is the man who 
is willing to listen, the judge with an open mind, .who will hear all 
the facts.and without outside influence judicially determine the case 
with equity and right between the parties. That is the kind of in- 
dependence we want. 
We do not want to go so far as to say that we do not dare to 

settle this proposition. It-is our business to settle it. I know there 
are 150 lawyers in this.Convention; J assume that they will have a 
controlling vote on this proposition.. It is.up to them to give such 
reasonable latitude that a’ Governor and Council may retire a. man 
whose presence on the bench is objected: to by reason of his being 
temperamentally unfit or mentally unsound. ‘ , rab, 
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Mr. Unprruitt of Somerville: The Convention made ‘up its mind 
some weeks ago as to what it is going to do about the judiciary; 
consequently I move the previous question. 

Mr. Apams of Quincy: In regard to this question I somewhat agree 
with the last speaker, that the Convention probably already has made 
up its mind, but I have one’word'to say on the subject. It will not 
be very long. 

I have known the judiciary of Massachusetts in all its gradations 
for nearly fifty years. During that time I may say that I never have 
known a man on the bench who, however I might feel about his 
capacity, -I thought was unfit to be a judge; that is to say, who 
morally was not fit to be a judge. On the whole, I know no class 
of men who have inspired me with a greater respect than our judges. 
But I wish to say that there is no human being in the world who I 
imagine is incapable of improvement; that is'to say, who can do, 
if he is not under pressure, as well as he can ifhe is under a certain 
amount of pressure. You take every profession with which I ever 
have had to do, and the body of that profession I think always im- 
proves if it is put under a certain amount of pressure. 

For example, IJ remember when I was a young man promotion in 
the army and navy went entirely by seniority. Now the officers in 
the army and navy have to perform a.certain amount of service, 
to show a certain fitness, before they can be advanced in rank. I 
have no doubt that that has improved the quality of the service. 
I myself have no ‘doubt also that the officers of the army of the 
United States rank higher, as a rule, than those in any other service 
in the world. I have seen officers in many services, and I do not 
think that there is any class of men in the service of any government 
who rank higher than our officers do. 

You may take our professors, the professors in our colleges. Take, 
for instance, Harvard College. I have known professors of Harvard 
College now for many years. ‘They are as a whole men of eminent 
qualities. I have the highest respect for them. But I do conceive 
that they have been improved by the measures which have been 
introduced during my lifetime, which have given them a limited term 
of service. That limit is not fixed for the purpose of driving them 
out of the service; it exists not for any such reason as that. It. is 
put on as a kind of stimulant, and it is the sort of stimulant that I 
am inclined to think is advantageous for us all. And I do think that 
if the same stimulant were applied to our judiciary it probably would 
improve it in all its parts. It is not that you want to get rid of your 
judges, but it is that you would give them something to look forward 
to, some standard to. maintain, in the future. 

Mr. Batucu of Boston: With all the foregoing debate on the sub- 
ject of the judiciary, I have ‘not had an opportunity to make my 
position clear, but I wish now to make a few remarks confined to 
the revamped proposition for seven-year and- ten-year judges. My 
friend from Boston in the first division (Mr. Mancovitz), responsible 
for the proposition for seven-year judges, has introduced us to his 
honorable friend the well-known judge, who will hang us if it happens 
to be before lunch or acquit us if it happens to be after lunch. Now 
I wish in my turn'to introduce you to an equally well-known char- 
acter. I refer, of course, to’ the judge who will hang us if we happen 
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to be Democrats and acquit us if we happen to be Republicans. I 
desire to point -out a little, simple, mathematical proposition appli- 
cable to these two famous judges. With the judge who hangs us 
before lunch and acquits us after lunch any one of us coming before 
the courts, no matter before what judge we are tried, will stand what 
is called in the slang of the day at least a 50-50 chance; but if we 
have come before our honorable friend the judge who hangs us if 
we are Democrats and acquits us if we are Republicans we may not 
stand any chance at all, and if the whole bench happened to be filled 
with these well-known gentlemen, no matter which judge we came before 
or at what time of day, we might not stand any chance at all. 

I do not need to point out to this Convention that neither of these 
judges any more exists in nature than the unicorn or the hippogriff. 
They are purely imaginary monsters. Nevertheless, behind this little 
piece of nonsense there is a cold basis of hard common sense. ‘The 
erratic, crotchety judge is a very real evil when he exists; but as 
an evil he is not to be mentioned in the same breath with the per- 
manently, politically or economically biased judge. From one there 
may be escape; from the other there is no escape whatever. I trust, 
and feel the utmost confidence, that this Convention, in voting on 
this question, will continue to show the same sturdy common sense it 
has shown hitherto when faced with the proposition of making an 
inroad on our ancient liberties as protected by the judge insulated 
from the current of the political passions of his time. We have had 
it proposed before to remove the insulation entirely; it is now pro- ~ 
posed merely to crack it. I trust the Convention will not even 
crack the insulation. 

Mr. Wuippue of Brookline: We are facing a somewhat exceptional 
situation, and one which is of great importance. Nothing can be 
worse for the Commonwealth than a want of confidence in its ad- 
ministration of justice, and a want of confidence exists and has been 
voiced. It is necessary for us, if we can, to ascertain and to remove 
the cause. It is very difficult to do this. Perhaps it is impossible to 
analyze correctly all the contributing causes, but one cause, as it has 
seemed to me, is this, growing out of our system of appointment of 
judges to hold their office during life or good behavior. That results 
in what I may call a residuum of judicial incumbents. It cannot be 
disputed that the large mass, the larger number of our judges, are 
men of the highest character, honesty, integrity, and of honest pur— 
pose. I do not think too much can be said of the character of the 
judges who have occupied judicial positions in our Commonwealth. 
Once appointed, the sense of responsibility seems to change them, so 
that men who in practice have not shown judicial qualities or even 
shown the highest qualities of character, when once charged with 
that responsibility have discharged the office of judge with high 
credit to themselves and to the Commonwealth. But this has hap- 
pened: Men accustomed to the use of uncurbed power and tempera- 
mentally unfitted for the judicial office soon get these. mannerisms, — 
sometimes something worse than mannerisms, and display tempera- 
mental unfitness. Under our system there is no way of getting rid of 
this residuum. They are not bad enough in their conduct so that they 
could be impeached; it would be heartless and cruel to do it, or to 
make charges which could be the basis of impeachment. 
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. This measure, it seems to me, is the best solution under our present 
system of selection whereby men who have proved themselves to be 
incapacitated, or temperamentally unfit, may be swiftly and speedily 
removed. I think, however, that we may well consider whether an 
amendment which has been suggested by the gentleman from Boston 
(Mr. O’Connell) ought not to be included, because it is not always 
from the judges who are of advanced age or mental or physical in- 
capacity, it is not from those men that we have the great difficulty; 
it is from men who are temperamentally unfit, whose manners are 
intolerable, — and we know them. We do not speak their names, we 
know them. Conscientious men, just men, with high ideals, but 
temperamentally presenting characteristics.which make them intoler- 
able, they bring into disrepute the whole bench, they shake confidence 
in the administration of justice. 

Mr. McAnarney of Quincy: The gentleman from Brookline in the 
fourth division (Mr. Whipple) says that there is to-day in this Com- 
monwealth a want of confidence in our courts. I deny the correct- 
ness of that statement. In my opinion there is not to-day a lack of 
confidence in our courts. It is true, however, there has been from 
time to time dissatisfaction expressed with reference to some of the 
decisions of our courts, such dissatisfaction being addressed against 
the law which the judge declares, and not the judge. There is a vast 
difference between a feeling based upon dissatisfaction with the law 
which the court, in the performance of its duty, is compelled to 
declare, and a want of confidence in the courts. It has been urged 
that the adoption of a limited tenure would improve our judiciary. 
Let me state that when this matter was before the Judiciary Com- 
mittee gentlemen who now are urging this resolution, with but one 
exception, came before the committee, and in every instance the 
cases to which they directed our attention were those of judges of 
the lower courts. They spoke of judges who, after serving a long 
period of years, became arbitrary. It was stated such judges could 
not be removed, because nobody wanted to have them impeached or 
removed by address, and therefore there was no remedy. These views 
led to the resolution which has been brought before this Convention 
by my able colleague from Quincy in the second division (Mr. Black- 
mur). If his resolution is adopted, we shall have an easy method of 
removing judges who have become incapacitated by reason of ad- 
vanced age or physical or mental impairment. I think it is a mis- 
take to forget that the lower courts are important factors in the well- 
being of every community in which they are located. Judges of the 
lower courts are the judges having to do with the shaping of the 
policy of those communities with reference to the maintenance of law 
and order. They are the judges who have to do with the wayward 
youth of the community. They are the judges who from the ripe- 
ness of their experience and years upon the bench know best how to 
deal with these young offenders so as to make of them useful citi- 
zens, and the words that they utter upon the bench are likely to be 
remembered and every year adds value to the service which they 
are rendering the Commonwealth. If I had my say and I were 
confronted with the proposition of limiting the tenure of office of 
Superior Court judges or that of lower court judges, I would prefer 
the unlimited terms for the lower courts and the limited one for the 
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Superior Court, because I believe that the lower court judges, who 
are connected intimately with the life of the community, are judges 
who ought to be on the bench so long as they are physically and 
mentally capable of performing their duties, and they should be pro- 
tected in the fearless discharge of the functions of their office. 

Mr. WuipreLte: May I ask the gentleman whether he would object 
to the insertion of the word “unfitness”? in the measure suggested by 
the gentleman from Quincy in the second division (Mr. Blackmur) 
so as to make it possible that judges who temperamentally were 
unfitted should be removed from office upon application to the Gov- 
ernor and Executive Council? 

Mr. McAnarney: That can be offered at the next stage. It re- 
quires careful thought. What do you mean by unfitness?. Do you 
mean if a lawyer becomes dissatisfied with a judge’s decision, or the 
exercise of his discretion in a given case, that notwithstanding the 
Supreme Judicial Court on exceptions may sustain the judge’s ruling, 
he may be charged with unfitness and forced to defend himself before 
the Governor and Council? 

Were we to put the word “unfitness”’ into this amendment without 
any words defining it or limiting it, we would be acting unwisely. 

Mr. Lronarp of Boston: The gentleman from Springfield in the 
third division (Mr. Kilbon) in speaking of the amendment offered by 
the gentleman from Boston (Mr. Mancovitz) in the first division, 
spoke about a judge’s appointment for a definite term having in- 
fluence on men taking position on the bench. I just want to quote 
two very brief extracts regarding the State of New Jersey, where ~ 
the appointive term is seven years. There the Chancellor is ap- 
pointed for seven years, and the assistant chancellors are appointed 
also for terms of seven years. The first quotation is from the docu- 
ment prepared by the commission that compiles information for the 
Convention: 

Chancellors are appointed by the Governor with the approval of the Senate for 
a term of seven years. The court now consists of a Chancellor and seven Vice 
Chancellors, who sit separately in different parts of the State. The Vice Chan- 
cellors are appointed for seven-year terms. That bench is regarded generally as 
the strongest in the State, and has given entire satisfaction to the bar and public. 

My next quotation is from the address of Governor Fort of New 
Jersey delivered in Boston some three years ago: 

‘Take the Supreme Court of the State of New Jersey, if you will. For thirty 
years the Democratic party had power in New Jersey consecutively. During that 
time no Democratic Governor ever appointed a Democrat to succeed a Republican 
on the Supreme bench. For the next fifteen years the Republican party of New 
Jersey had the power, until the coming of President Wilson, who succeeded me as 
Governor. During that fifteen years no Republican Governor ever put a Repub- 
lican in place of a Democrat upon the Supreme bench. And I want to say another 
thing to you. It may not be so in New York, but I was Governor of New Jersey 
for an entire term and I appointed seven of the nine Supreme Court judges, and 
I can say to-night that no man in New Jersey, Democrat or Republican, ever asked 
me to make an appointment to the Supreme Court. That is the history of our 
Supreme Court. 

And I wish to say, gentlemen, that the amendment offered by the 
gentleman from Boston (Mr. Mancovitz) simply asks for appoint- 
ment for a seven-year term for our lower court judges. I think we 
have this evidence of the success of the practice in another Common- 
wealth, and we are entirely justified in adopting an amendment of 
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that sort. I think we need have no fear as to the character of the 
appointments or the reappointments that may be made. I trust the 
amendment offered by the gentleman will prevail. 

The amendment moved by Mr. Mancovitz of Boston was rejected, by a vote 
of 42 to 99. 

The amendment moved by Mr. Williams of Brookline was adopted. 

The first amendment moved by Mr. O’Connell of Boston, — inserting after 
the word “age,” in line 4, the word ‘‘unfitness,’”’ — was rejected, by a call of 
the yeas and nays, by a vote of 94 to 96. 

The second amendment moved by Mr. O’Connell of Boston, — striking out 
lines 3 to 6, inclusive, and inserting in place thereof the following: ‘All ju- 
dicial officers shall be nominated and appointed by the Governor, by and with 
the consent of the Council, for a term of ten years; and they may be reap- 
pointed at the expiration of such term,’ — was rejected, by a vote of 38 to 
104. 

The amendment moved by Mr. George of Haverhill to the new draft moved 
by Mr. Blackmur of Quincy was adopted, by a vote of 71 to 58. . 

The new draft moved as a substitute by Mr. Blackmur of Quincy, as thus 
amended (see No. 405), was then adopted by the Convention; and it was ordered 
to a third reading Thursday, July 25. 

It was read a third time Tuesday, August 6, as changed by the committee 
on Form and Phraseology, as follows (No. 413): 

1 Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined article of amend- 
3 ment:— 

ARTICLE OF AMENDMENT. 

4 Article I of Chapter III of Part II of the Constitution 
5 is hereby amended by the addition of the following 
6 words:— and provided also that the Governor, with the 
7 consent of thé Council, may after due notice and hearing 
8 retire them because of advanced age or mental or physical 
9 disability. Such retirement shall be subject to any pro- 

10 visions made by law as to pensions or allowances payable 
11 to such officers upon their voluntary retirement. 

Mr. Macuire of Boston: I move both amendments offered under 
my name in the calendar. 

The amendments were as follows: 

To amend the resolution by adding at the end thereof the following: 

And provided further that the Governor by and with the consent of the Council 
may remove any judge for incompetence in the discharge of his official duties after 
giving him an opportunity of being heard and of being represented by counsel in 
his own defence. 

Also by adding at the end of the resolution the following: 

The judges of the Supreme Court and the Superior Court, and the probate courts, 
and the land courts, and the district courts, and the police courts shall be elected 
by the people for a term of seven years. The names of the candidates for the judges 
of the aforesaid courts shall be placed upon the ballot at the regular State elections 
in alphabetical order without party or other designations except the title of the 
office. The General Court shall determine the qualifications of said candidates as 
to age, experience and length of membership at the bar. 

Mr. Maguire: In offering the amendment which provides for the 
_remoyal of a judge for incompetence in the discharge of his official 
duties the object I have in mind is the improvement of the judiciary. 
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Most classes of people are checked up in some way. For instance, 
if the clergy fail to satisfy their congregations they are removed. If 
physicians are incompetent they cease to have patients. If lawyers 
are ineficient they no longer have clients. But if the members of 
the judiciary are incompetent, there is no relief for the people; their 
commissions are for life, there is no way of removing them. 

At the last stage the word “unfit”? was objected to because it was 
too broad. ‘Incompetence’’, it seems to me, applies more particu- 
larly to the judge in the performance of his official duties. In other 
words, it is well known what incompetence may mean. An incom- 
petent teacher means one who fails to perform his duties in a satis- 
factory manner. 

When this matter was up for diseussion before, my good friend 
from Quincy in this division (Mr. McAnarney) spoke about the sev- 
eral hearings on this subject before the committee on the Judiciary. 
He referred to the fact that several members of the Convention who 
spoke in favor of an elective judiciary referred to some judges almost 
by name as being incompetent or unfit. He said they did not really 
criticize the appointive system. The answer to bim is that a system 
that produces bad judges or poor judges or incompetent judges or judges 
who are. complained of in the very vigorous manner that the delegates 
to the Convention complained of them, seems to me to be subject to 
a very vital objection. It endangers the administration of justice. 

The amendment really needs little argument to support it. The 
Convention hardly will be willing to say that an incompetent judge 
should be allowed to remain on the bench. At any rate I believe we 
all are opposed to mental incompetency. There are many empty 
vessels on the bench, and it is impossible to reach them, it is impos- 
sible to remove them, unless we have some constitutional provision 
like the amendment which I have offered. 
Now for the amendment providing for the election of the judiciary 

on a non-partizan basis. There was a rather singular thing in con- 
nection with our hearings of the Judiciary Committee, and that was 
the presence of the attorney for the Boston Elevated Railway Com- 
pany. It seems to me that his presence there was a matter that 
should have brought objection from my friend from Quincy. Yet on 
the whole the presence of that corporation lawyer was not out of 
place, perhaps, because ‘since the last Constitutional Convention, in 
1853, the growth of public service corporations, and their interference 
with legislative matters, in fact all matters pertaining to government, 
have been so great a scandal.as to be a cause of widespread com- 
plaint by friends of good government. 

This attorney, when questioned by me, admitted that members of 
his law firm and the officials of his corporation indorsed individuals 
for appointment on the bench. He could not trust the people to 
elect judges, but his fee was paid by them. Of course such a little 
incongruity like that never disturbs a corporation attorney. As I said 
last summer I do not think he had any influence with the committee, 
but he was there. His shadow was across our table from the begin- 
ning of our hearings until the end. 

I never see an attorney representing a public service corporation 
that I do not feel like telling him to be careful, that life is not so 
long, that sooner or later when his work is done forever and he is 
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sleeping on the hill, it will be reviewed by some philosopher or poet. 
How sad if his career is summed up like the lawyer of Spoon River 
thus: 

I was the attorney for the “Q”’ 
And the Indemnity Company which insured 
The owners of the mine. 
I pulled the wires with judge and jury 
And the upper courts, to beat the claims 
Of the crippled, the widow and orphan, 
And made a fortune thereat. 
The bar association sang my praises 
In a high-flown resolution. 
And the floral tributes were many — 
But the rats devoured my heart 
And a snake made a nest in my skull! 

Since those hearings the Boston Elevated Railway Company has 
been on its knees asking the people to help it by taking charge of 
the road, and by paying a 7 cent fare. The Bay State Street Railway 
is in the hands of’ a receiver, and its fares have been raised to help 
meet the difficulties of mismanagement or worse. ‘The old stories of 
the New York, New Haven and Hartford Railroad, the Boston and 
Maine Railroad, and the Boston and Albany Railroad provoke indig- 
nation that such misdoings as they have been guilty of could happen 
in a free Commonwealth. The tale of the gas and electric light 
companies is the same: Legislative lobbying; abuse of their fran- 
chises; extortion from their consumers. These corporations do not 
trust the people to elect judges, but when they are in distress through 
their own willfulness it is to the people they go for help, asking that 
the past be forgotten and a new start made. They trust the people 
only to pay the bills. 

This unfortunate condition of affairs has grown up since the Con- 
vention of 1853. Previous to that time we were in the main an 
agricultural community. Since then has come the great industrial 
growth and formation of the public service corporations. The latter 
have caused most of the troubles of the last two generations. They 
have debauched the Legislatures. They have been at the root of all 
the evils in government. They generally have worked through the 
party in power, but they also have had so much influence with the 
party of opposition that they have been well-nigh immune from effec- 
tive criticism. Big business has been so generally indifferent to the 
claims of its employees and the communities where its mills turned 
out large and unfair profits that only the other day a great church- 
man, remembering the bitter days of his youth in Lowell, felt obliged 
to refer to the shame of it all in words that burned: 

He takes our life for wages, 
He holds our land for rent, 
He sweats our little children 
To swell his cent per cent; 
With secret grip and levy 
On every crumb we eat, 
He drives our sons to thieving, 
Our daughters to the street. 

Yes, it is a never ending fight against privilege. 
Safety from wrong lies in the honest, fair administration of justice. 

This is best secured by, a non-partizan elective judiciary. A judge 
elected by the people in such a manner certainly has a higher com- 
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mission than one who receives his appointment from a Governor after 
importunity and indorsement by politicians and special interests. 
Another value of the system is that it would place the legal profession 
on ahigh plane. It would put the honorable responsibility on its mem- 
bers of being especially active and vigilant in securing the election - 
of competent judges. The law schools would be stimulated to turn 
out men of the highest mental equipment. Oh, how much better 
such a system would be than the present method of appointment 
which gives first consideration to political and business expediency. 
The change will be hard to effect. But — 

Against the grim defences 
Where might and murrain hide, 
Unswerving to the issue 
Loose-reined and rough we ride 
Full tardily, to rescue 
Our heritage from wrong, 
And stablish it on manhood, 
A thousand times more strong. 

Mr, Caurcuitt of Amherst: We have offered here two amend- 
ments which in substance repeat the proposals which have been offered 
to this Convention before and defeated. One of them goes to the point 
of the removal of unfit or incompetent judges through charges made 
by individuals to the Governor and Council. The other goes to the 
question of an elective judiciary. Both of these proposals manifestly 
will diminish the independence of our judiciary. As I followed the vote 
on the question as to whether the word “unfitness” should remain 
in the amendment, it was quite evident to me that many members 
of this Convention responded instinctively to the thought: “Cer- 
tainly. Why not? Why not get rid of unfit judges?”’ And the sug- 
gestion has been made in practically the same terms by the gentle- 
man who has just spoken (Mr. Maguire): “Why should we not wish 
to get rid of incompetent judges?”’ 

I wish to say a few words in general with regard to the necessity 
for the independence of the judiciary, and a few words in particular 
to point out what the proposal to handle the incompetency of judges 
by attack before the Governor’s Council means. For the real fault 
and trouble with this proposal to remove unfit judges lies precisely: in 
the consequences of removal for unfitness by an attack of individuals 
before a body which, however able, is a political body composed of 
a few men. 

The reasons why the independence of the judiciary should be pre- 
served, even if at the expense of having occasionally a judge who is 
not up to the mark to which we should desire him to come, lies both 
in the situation and in the character of the judge’s work. A judge 
in the higher courts must give up entirely his practice. A judge in 
the lower courts, the district, police, and other courts, must largely 
give up his practice. In other words, he is in the higher courts 
always, and in the lower courts practically, confined to an exercise of 
the lawyer’s power, to put it in that broad way, which is a profession 
in itself. He has ceased to be an advocate, he has become a judge; 
and as he makes himself more efficient as a judge he limits to a large 
degree his power of returning to successful practice. 

Most legislative offices, most political offices, are pleasant and otnen 
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beneficial incidents in a business or professional career; but in the 
case of a judge he has given himself for life to a single profession, 
which shuts out practically everything else. Other officers are ex- 
pected to respond quickly to the public will, to carry out popular 
policies; a judge can have no popular policies, he can have no policy 
at all, and justice under the law often means running contrary to 
popular policies and popular feeling. Other public officers may gain 
popularity by championing the cause of a community, a class; a 
judge, on the contrary, cannot. His work attracts no public atten- 
tion, is not known by the public until he is attacked. On the other 
hand, some one is dissatisfied with him in nearly every case. No 
other public officer has so many opportunities to make enemies or so 
few opportunities to make friends. 

We need judges of strength and firmness, not only to keep the 
proceedings in the court-room within the lines of reason and justice, 
but also with regard to the effect of their doings on the community, 
especially in criminal cases. A judge has to see justice done in un- 
popular cases; and some of the chief occasions for popular discontent 
with our judiciary and attack upon our judiciary have been precisely 
cases where the judges maintained justice in the face of popular 
attack. You remember perhaps that most famous case in our judicial 
history, the Boston Massacre case of 1770. You remember the case 
of the enforcement of the fugitive slave law in this State. That en- 
forcement was argued openly in the Convention of 1853 as a reason 
for an elective judiciary. The judges had run contrary to the public 
will, the public desire, but they had maintained justice and the law. 
That was the occasion for the attack on Chief Justice Shaw, and that 
was, I understand, really ultimately the reason for the removal by 
address of Judge Loring of the Suffolk Probate Court. We have that 
famous case of the murder of Dr. Parkman by Professor Webster, 
when Lemuel Shaw, the Chief Justice, was attacked bitterly for the 
charge he gave to the jury. And we have the more recent case, 
which still must be vivid in the minds of us all, the Tucker murder 
case in 1904, prosecuted by ex-Attorney-General Parker. In that case 
the judges, Justices Sherman and Sheldon, were attacked most bit- 
terly and violently by the yellow press of this State and people who 
were induced to follow it. Those judges, all of them, had to stand 
up independently in the face of popular pressure. 

To-day a dissatisfied litigant, as somebody has put it, goes behind 
_ the court-house and swears at the judge and the jury, and then even- 

tually forgets, at least accepts like a sensible man. But with an easy 
method of removal, every disappointed lawyer with political affilia- 
tions, every vindictive woman litigant with an appealing story, every 
unfriendly newspaper with its power to distort the truth and to con- 
vert ordinary incidents into sob stories of oppression, would keep a 
judge under fire with threats, executed or unexecuted, of removal; so 
that no strong man would wish to take or retain a seat on the bench, 
and only the complaisant and politically tactful could survive. For 
every one of these cases that I have suggested one can furnish notable 
examples in actual fact. 

I listened the other day to a complaint about the manners of some 
of our judges. The gentleman who made that complaint (Mr. 
Whipple) admitted that these judges were honest and that they were 
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able, that they were just, but he said their manners were intolerable. 
There are things that are far more important in our courts than man- 
ners, important though they may be, — justice, fairness, wisdom. 
Chief Justice Shaw, who was referred to in the last year’s session of 
this Convention as “the old tyrannical judge of Massachusetts,” was 
not gracious in court, to be sure; yet he was the first judge in Massa- 
chusetts to declare, contrary to popular and current legal opinion and 
to the ruling of the court below, that a strike for the purpose of 
maintaining a closed shop was not an indictable conspiracy, and at 
his retirement in 1860, after thirty years’ service as Chief Justice, 
the Roman Catholic Bishop of Boston wrote to him expressing the 
confidence which he had felt in the Chief Justice all through the 
“Know Nothing”’ days and adding: “I have shared in the general 
regret that the Commonwealth and its citizens are no longer under 
the protection of the triple shield of your profound jurisprudence, 
your calm wisdom and your incorruptible justice.’ (Chase, “‘ Life of 
Chief Justice Shaw,” 217.) 
Who is it who complains of the manner of our judges? It is not 

the labor movement. One of the gentlemen who sit in the second 
division (Mr. Dennis D. Driscoll), who represents the labor-unions, 
said last year that the difference between labor and the judiciary is 
that of the question of injunctions; and the gentleman from New 
Bedford in the same division (Mr. Harriman) this year has told us 
that labor has no complaint of the judiciary except in the few cases 
in which economic questions are raised; and the present amendment, 
honestly construed, would give labor no advantage and no pressure on 
the courts in such cases, — I mean the amendments offered by the 
gentleman from Boston (Mr. Maguire). Do we hear the jurors com- 
plaining of the manner of the judges or a litigant or a witness? The 
witnesses often are grateful to the judge for protecting them from 
some lawyer. And even in the wilds of the western part of this 
State, rumors have come to us on occasion that some of the most 
forceful and able lawyers in this State, who raise complaints about 
the intolerable manners of the judges, are themselves not always 
scrupulous nor gracious in their handling of witnesses before judges 
whose manners, though “intolerable,” have defended the witnesses 
from unconscionable aggression. Only the lawyers complain, and only 
a few of them. The manners of both bench. and bar have improved 
in the last fifty years, but who will say that the bench has not kept 
pace in that improvement with the bar? Some lawyers would like 
to dominate the court-room, to use their dramatic powers and their: 
skill in repartee and persuasion without the guidance and restraint 
of judicial wisdom, reducing the judge to less than a moderator, and 
he has been reduced in numerous States, —I will not take time to 
go into details, — to a position less almost than that of a moderator. 

I want to address myself for a moment to remarks which have been 
made heretofore with regard especially to our district and police courts. 
It seems to be the opinion of some members that while we should 
preserve the independence of our Supreme Judicial Court and our 
Superior Court, in the case of the district and police and municipal 
courts we wisely may elect the judges for a term, or make them re- 
movable for unfitness or incompetency by a political board. I do not. 
maintain for a minute the proposition that our lower courts are per- 
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fect or that improvement and reform are impossible or unnecessary. 
No one recognizes the shortcomings of our lower court system better 
than many of the justices of those courts themselves. But a frequent 
change of personnel will not correct those faults; it will make them 
worse. 

There are three principal reasons, as I see them, and that seems to 
be the opinion of men familiar with the lower courts, why such 
courts have not developed to their full possibilities. One is the low 
range of their salaries. I am not going to argue that point, but I 
should like to put myself on record here as a member, for the present 
at least, of the Legislature of Massachusetts, as saying that we need 
to make the salaries of our district court judges sufficient to get men 
of very high caliber and very great knowledge of human nature. I 
regard their position as in some respects more important than the 
position of any other judges in the Commonwealth of Massa- 
chusetts. 

In the second place, we have a situation in regard to the judgment 
of civil cases before these courts that inevitably reacts upon their 
dignity and power and standing. I refer to the absolute right of 
appeal in these cases, the right to appeal the whole case to a higher 
court, not merely for the correction of errors, but for a complete new 
trial. Appeals are claimed in thirty to’ forty-five per cent, I under- 
stand, of all the cases tried, no matter who the judge is, and in 
practically all cases of any consequence. That system robs the court 
as well as the lawyers of the stimulus of responsibility, and brings the 
judicial power into disrepute. Able men do not find mock trials 
attractive. 

The third of these most important things that act to hamper the 
proper effectiveness of our lower courts is the isolation of these courts 
from each other,—seventy-four courts, all of them absolutely apart 
from each other, with the exception of the municipal courts of Boston. 
We need, as has been suggested, I think, by my friend from Cambridge 
who sits before me in this division (Mr. Aylward), a coordination of 
these courts, a uniformity in their procedure. We need perhaps a 
Chief Justice or some other centralizing authority under whom that 
may be accomplished. 

All those difficulties can be cured by legislation; they cannot be 
cured by merely changing the personnel. Assurance of and_ pro- 
tection for judicial independence are needed even more in the lower 
courts than in the Superior Court. The position of a judge of a 
lower court is none too attractive for a good lawyer as it is. It must 
not be made less so but more so. Lower courts are stationary. 
They deal constantly with the same lawyers, and the same parties 
often, who find on the bench constantly the author of the decisions 
which offend them. Many people in every community, as you and 
I well know, have no understanding of judicial impartiality and no 
love for it. With an easy method of removal, local politicians, local 
newspapers, local organizations and the parties to local disturbances 
would try to control the bench. The position would become so un- 
comfortable that no really able and self-respecting man could wish 
to take it.’ In the lower courts the wonder is, to my mind, not that . 
they have not been invariably excellent, but that so many courts, 
working under the degenerating system that has come down to them 
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from justices of the peace, have given so high an example of that 
judicial conduct of which ex-President Taft spoke when he said: 

Justice in the minor courts, the only courts that millions of our people know, 
administered without favoritism by men conspicuous for wisdom and probity, is 
the assurance of respect for our institutions. 

When we look upon the number of inhabitants of Massachusetts 
who year by year up to the time of the present war have come 
thronging in here, to whom we have opened the gates of opportunity, 
whom we have asked to become of ourselves, citizens and brethren, 
when we realize that their knowledge of the justice, the ideals of 
America, often to a large degree is obtained from the handling of 
these minor cases, so called, these domestic cases, these cases that 
spring up throughout the whole body of our people, when we realize 
all that, I think we may agree that instead of regarding the minor 
courts as courts whose independence may well be attacked, we should 
take exactly the opposite view and maintain that these courts should 
be built up to the highest possible efficiency and integrity. And to 
do that we must maintain absolutely the independence of the judges. 

You have seen, gentlemen, in years past attempts to remove various 
officials of this State by means of the action of the Governor and 
Council. You may look back to the action of the Council, pro and 
con on various proposals for appointment and removal. I will not 
name any of them, but anybody who has been familiar with our 
history will recall some of them. I ask you, do you want, because 
there may be a few judges who might be bettered, to submit the 
whole body of our inferior judiciary, if I may use the word in a 
purely technical sense, — for they will be the ones to be attacked and 
threatened, — do you want in the interest of justice, in the interest 
of the Commonwealth, to submit these men to the liability of fre- 
quent attack before this political body of the Council? I am not 
attacking the Council in the least. I know that they do their duty 
with as much honesty and devotion to high purpose as any body of 
our officials. But this certainly is true, that.if you make it possible 
to bring up a judge under the charge of incompetence or unfitness 
made by individuals before that body, you not only are opening the 
doors to a tremendous evil in unjustified attack, attack for selfish or 
revengeful purposes, but you also are making it practically impossible 
for a self-respecting man, the man whom we want, to he judge in 
our minor courts. 

I appeal to this Convention to think for a moment of the value 
of these courts, and not even in the case of the lower courts, in order 
to get rid of a few possibly unfit judges, to submit the whole judiciary 
to such an attack. I appeal to the Convention to keep our judiciary 
independent, even if it means keeping upon the bench some judges 
who might fairly be called unfit. For that evil will be far less harm- 
ful than the evils which certainly will result from the procedure which 
would be established by the amendment now before us. 

Mr. O’ConnELL of Boston: I did not want to interrupt the gentle- 
man, but I should like to ask him before he finally takes his seat 
what argument he possibly can urge that would keep any unfit judge 
on the bench; and if this provision gave us the hope of relieving the 
bench of a single unfit judge, in all logic should we not address ourselves 
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to the accomplishment of that fact, inasmuch as he concedes that 
there are incompetent judges on the bench. 

Mr. Cuurcuiti: If I may have a moment in which to answer the 
gentleman, I will say this: If the gentleman or his friends will offer 
a proposal which will commend itself to this Convention as a neces- 
sary, rational and effective means of removing only the unfit and 
incompetent judges, without subjecting the men who should not be 
subjected to attack to the likelihood or the possibility of an attack, 
I shall be glad to vote for that amendment. The illogicality of the 
gentleman’s proposal is that, basing it upon a premise which I will 
accept, that there are among all our number of judges some few 
unfit judges, —I am not competent to decide that question, but I 
accept it, — the illogicality of his position is that in order to get 
rid of those incompetent judges he is perfectly willing to submit the 
whole system to disaster. It is the logicality of getting rid of a sore 
on your thumb by cutting off the whole hand. 

Mr. O’Connett: May I ask the gentleman, inasmuch’ as he con- 
cedes that there are these incompetent men, — 

Mr. Cuurcusitu: I concede it for the sake of the argument. 
Mr. O’ConneEutu: For the sake of the argument, and I understood 

you in your argument before to say that there were some, and in- 
asmuch as it is conceded that it is well to remove unfit and incom- 
petent judges because of their unfitness and incompetence, what would 
you suggest that would protect our effort from the evil that you 
fear? If there is any protection that can be thrown around the 
proposal, certainly we are only too willing to accept it. It is not for 
the purpose of casting the courts into politics, but for the purpose 
of elevating our judiciary and curing an almost universally recognized 
defect in our present system that the amendment is suggested. If 
there is. any suggestion coming from the gentleman that will relieve 
it from the odium that he wishes to cast upon it, I for one, as a 
proposer, will be only too glad to join with him. 

Mr. CuHurcuitu: If the gentleman is asking me a question, the 
suggestion which the gentleman makes is very like that which has 
been made not infrequently in this Convention: ‘Why don’t you 
offer something constructive?’’ That is a very good invitation, and 
we all of us would like to be constructors. But when in the course 
of argument there is plainly pointed out the fact that all the possible 
proposals, at least that have appeared, are manifestly worse than the 
thing they attempt to cure, and the proposers of those ask their 
critics to suggest something that will be free’ from these errors, I 
submit that the conclusion which the gentleman desires from his 
question is not a conclusion that any rational man may give. I wish 
that I were able to offer precisely that. It is precisely because I do 
not see, and no one in this Convention with far more knowledge of 
these matters than I have has been able to offer, an amendment which 
will do the thing I said, get rid of these few possibly incompetent 
judges without submitting the whole system to that attack, — it is 
precisely because of that and precisely because the proposals which in 
lack of that are offered are proposals which will make the situation 
far worse than the situation which you wish to cure, that I criticize 
your proposals and hope that this Convention will vote them down. 
But if somebody with more ability than I have, and more ability than 
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I can see at the present minute to hit that point, will offer such an 
amendment I shall be glad to support it. 

We must do the best we:can under the circumstances. That is the 
case always. The proposal before us it seems to me is: Shall we in 

- order to get rid of a few who cannot otherwise be gotten rid of subject 
the whole judicial system to this kind of attack? We have to take 
our choice. Neither is perfect. Which shall we choose? 

Mr. RicHarpson of Newton: We have listened now to one address 
on each side of this question, on which the Convention has expressed 
itself already in no uncertain terms more than once since our first 
day’s deliberation. I think the Convention is ready to assert itself 
again in no uncertain terms, and therefore I move the previous 
question. 

Mr. Harr of Cambridge: The gentleman who has just sat down 
(Mr. Churchill) has challenged this House to produce a method by 
which it is possible to winnow out the judges of a system of courts, 
so to speak. He has indicated that it is impossible to remove a few 
unfit judges without impairing the independence of all the other 
judges. If that be the case, what are we to say to the framers of the 
Federal Constitution and to the authorities of the government of the 
United States, who for more than a century have had in effect a 
method for doing precisely what the gentleman says ought not to be 
done, namely, the removal of judges of the United States by im- 
peachment, readily applied; applied within a few years to an inferior 
judge of the United States who was so unfit that the machinery pro- 
vided for that purpose was applied to him, to the great benefit of 
the United States and doubtless to the strengthening of the hearts 
of the faithful judges. 

Mr. Cuurcuiiu: I should like to say that the gentleman who has 
just spoken has absolutely misunderstood, doubtless through my own 
fault, my attitude. I have had absolutely nothing to say with regard 
to the effect of impeachment or removal by address. I have addressed 
myself simply to this proposal of removal by attack and charge be- 
fore such a body as the Council. I entirely agree with the gentleman 
that a man who manifestly is incompetent and unfit to a point of 
impeachment ought to be, could be, and has been removed. 

Mr. Creamer of Lynn: I should like to ask the delegate from Am- 
herst (Mr. Churchill) why, if the system which he extols is a good 
system, it should fear, attack before the Governor and Council. 

Mr. Cuurcuinu: Being a school-master I am always supposed to 
answer questions; »I do not always understand them. I ask the 
gentleman if he will repeat his question. 

Mr. Creamer: I should like’ to ask the delegate from Amherst 
(Mr. Churchill) if the present judicial system which he extols so 
highly is so good, as he says it is, why it should fear attack, — what 
he deems attack, what he calls attack, — by proceedings before the 
Governor and Council. I should like to know if he thinks the Gov- 
ernor and Council of Massachusetts could possibly be such an unfit 
body to determine whether judges were incompetent or not. 

Mr. Cuurcuitt: I can only say in answer to that question that 
during the course of this Convention for two years both in public 
and private I have endeavored to make plain certain ideas of my own 
to my colleague who usually sits on my right (Mr. Creamer). In 
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so many cases I have found after addressing to him the most logical, 
the clearest, the most convincing remarks, that he has remained 
absolutely impervious, that my answer to his question will have to 
be this: That if I have ‘not convinced him already by the remarks 
that I have just made I certainly cannot do so by any further re- 
marks, 

Mr. O’Connett. I am very sorry indeed that the gentleman from 
Newton (Mr. Richardson) saw fit to move the previous question. I 
want to call the Convention’s attention to this fact: That on three 
different occasions this subject has come up and on each occasion the 
previeus question has been invoked with the deliberate purpose of 
preventing a discussion that would illuminate and bring forth the~ 
weakness of our present judicial system. Adequate discussion of this 
most elementary of all propositions that affect the public has not 
been allowed, which is not fair to the people who sent us here. “ We 
have not been permitted the opportunity to debate this subject as 
we should. Take, for instance, to-day. I want to offer an amend- 
ment to this measure. I waited for five days to find out what the 
committee on Form and Phraseology would return to us, and it was 
printed only to-day, and placed in the document book, although dated 
as of yesterday. Only to-day could I find out how I should word 
my amendment. And now, when only two men have spoken, one on 
each side, a man secures recognition from the chair and urges the 
P. Q., when over twenty members arose seeking a chance to speak. 
If the previous question is carried, it will prevent me from offering 
an amendment that ought to be offered to this resolution. Is this 
reasonable, gentlemen? Is it fair to a subject that affects the people 
and that is near to them? I urge you at the present moment not 
to adopt the previous question. 

Unanimous consent having been given, Mr. Joseph F. O’Connell of Boston 
moved that the resolution (No. 413) be amended by inserting after the word 
“age,” in line 8, the word “‘unfitness.” 

Mr. O’Connztn: I want to thank the gentleman from East Boston 
(Judge Murley) for the courtesy that he has secured to me from the 
Convention, although this does not relieve the majority that has been 

. whipped) together to-day from the charge of refusing fair discussion of 
the proposal. I want to say to him also that I admire his course as 
the only judge in this Convention who a week ago voted to exclude 
unfit judges from the bench. I like that kind of manhood, and I 
like that kind of character. There are thirty-odd judges here, and I 
am surprised that many of them did not follow his example in doing 
the same thing. [Applause.]| 

Mr. GrorceE of Haverhill: I want to call the attention of members 
of this Convention to what we voted for the other day, and I am 
going to call your attention to what the committee on Form and 
Phraseology has served us in this belated document No. 413. 

Article 1 of Chapter 3 of Part II of the Constitution is hereby amended by the 
addition of the following words: ‘and provided also that the Governor, with the 
consent of the Council, may after due notice and hearing retire them because of 
advanced age or mental or physical disability, upon the terms and conditions that 
may be provided by law for the voluntary retirement of judicial officers.” 

The committee recommend to omit all after the word “disability,” 
in line 9, and insert in lieu thereof the following sentence: ‘Such 
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retirement shall be subject to any provisions made by law as to 
pensions or allowances payable to such officers upon their voluntary 
retirement”. In effect they have recommended the striking out of 
the amendment that we adopted the other day, cutting out the 
words “pensions and annuities.’” I submit that in view of the action 
of the Convention the other day this looks like a species of sharp 
practice. 

This recommendation of the committee on Form and Phraseology 
ought not to be accepted. We ought to insist on the amendment 
that we adopted the other day, which does not put into the Consti- 
tution objectionable phrases and leaves our courts in the same relative 
position as other departments of the Commonwealth. 

Mr. Wruttam H. Suntivan of Boston: It is delightful to listen to 
the carefully prepared address of the gentleman from Amherst (Mr. 
Churchill), and no one who loves oratory or good delivery could sit 
unmoved and uninfluenced by that oration. One must ask himself, 
however, what opportunity the orator had for learning the facts about 
which he speaks, and so I am quite anxious to learn if the gentleman 
ever has tried a case, or ever has appeared before a judge, or knows 
at first hand what kind of a system of administration of the law we 
have in Massachusetts. His evident lack of familiarity with the 
address leads me to believe that he did not write it. He referred 
from time to time to the manuscript which consisted of a combination 
culled from the most eloquent utterances conceived by the friends of 
the judges. If the delegates looked through the verbiage at the sub- 
stance of that address there would be no doubt but that this Con- 
vention would stand by its earlier action; however, my namesake from 
Salem (Mr. E. G. Sullivan) has been very busy prancing around and 
getting everybody here who is a friend of the judges, so the combi- 
nation, fulsome oratory and the practical work, may induce some who 
were not convinced thoroughly of the merit of this measure to change 
their viewpoints and their votes. 

We have had this matter discussed here several times, and in no 
uncertain way this Convention has voted to submit a resolution to 
the people whereby the Governor and Council may remove judges 
who mentally or physically are incapacitated. Look at the records 
of your House of Representatives, and you will find repeatedly where 
judges have been appointed for special terms because the presiding 
judge in the district was unable to officiate. My learned friend the 
professor from Amherst (Mr. Churchill) says -he believes that such 
questions should not be submitted to the politicians in the Governor’s 
Council, and then he says: “I don’t mean any reflection on the 
Governor’s Council, but keep the sacred judges from the reach of 
politicians in the Governor’s Council.” He prefers to have an address 
to the Legislature, where there are no politicians, — this glorious body 
who he believes ought to be elected only every two years, and 
who he believes ought to sit only every two years. He says: “It 
is true, notwithstanding all this friendly comment and oratory which 
I have borrowed from the friends of the judges, that there are some 
unfit judges, who ought to be removed, but let us not submit a 
resolution which would make it possible to remove a bad judge if 
thereby the position of a good judge might be endangered.” In 
Massachusetts we have our Governor and the Governor’s Council, 
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pretty fair men, pretty good representatives of the people, if they 
are mostly Republicans. My friend from Amherst (Mr. Churchill), 
who is a member of that dominant party, is fearful that some up- 
right and honest judge might be haled before the Governor’s Council 
and subjected to the indignity of removal and be separated brutally 
from the pension and the pay-roll, and he says: “Oh, keep the 
judges from the reach of the politicians, and let an address be sent 
to the Legislature, where there are no politicians and where the 
judges are safe.” 

I say we have passed upon that resolution in no uncertain manner. 
We have seen no objection to submitting to the Governor and Council 
the question whether the judge is mentally infirm or physically unable 
to perform his duties, and if he has reached an advanced age, where 
he ought to retire. I say there is no reason, notwithstanding this 
oratorical effort of the professor from Amherst (Mr. Churchill), with 
no substance (I mean the speech, not the professor), something like 
the initiative and referendum speech, where he said, after talking 
pleasantly for an hour: “JI am attempting no argument.” 

Mr. O’ConneEtt of Boston: I regret very much that under the rule 
it will be impossible to adequately discuss this subject with but tén 
minutes left for debate. The amendment which J have introduced 
simply permits the Governor and Council to remove a judge because 
of unfitness. To me it is a very proper and becoming reason. When 
we reflect how often mistakes of judgment as to the character and 
fitness of men are made by all of us, whenever we are called to pass 
judgment on making appointments to any form of occupation or 
activity, we realize how often mistakes are made. None of us is 
infallible in judgment and surely the Governor and Council may 
make as many mistakes in appointing and confirming a man who 
they think may make a fit judge as any other organization and they 
should not be denied the opportunity of correcting their errors when 
it is patent to them that a grave mistake has been made and the 
State is made to suffer thereby. Some gentlemen seem to be appre- 
hensive as to the meaning of the word “unfitness’’ and whether or 
not it is the best term to use. Personally, I have no pride in position 
on this matter and would be glad to adopt any other word that 
would satisfy them if it covered the principle involved. We all know 
that the first consideration for the appointment of a judge is his 
fitness, so called, to fill the office, and it would seem as though the 
same standard that establishes and determines fitness should be 
able equally to decide as to unfitness. In becoming unfit a judge 
certainly fails in the first principle and essential that justified his 
original appointment. What is unfitness? I quote from the Century 
Dictionary. “Unfitness’’ means the character of being unfit in any 
sense. “Unfit’’ is defined as follows: 

(a) Improper, unsuitable, unbecoming, inappropriate. (b) Not suited or adapted; 
not fitted. (c) Wanting suitable qualifications, physical or moral; not competent; 
unable; said of persons. 

Its synonyms are found to be, unqualified, unmeet, unworthy, in- 
competent, insufficient. To me the word “unfitness’’ seems the proper 
word for us to use in view of this generally recognized authority as 
to the definition of the word. It is comprehensive enough to be 
understood easily by the people who would pass on the question of 
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its adoption and yet it is limited enough to confine the Governor 
and Council so that they could not attempt to displace a man who 
simply would displease them or some particular party for some fancied 
grievance or disagreement. Is there a man in this Convention who 
will dare rise and say that he does not want an unsuitable judge 
removed? Is there a member here this afternoon who will dare rise 
from his seat and say that he believes in a doctrine that will con- 
tinue an unfit judge sitting on, a bench in Massachusetts? Are we 
here in the year 1918 willing to proclaim to the world that we con- 
cede that we have incompetent judges in Massachusetts but we do 
not dare suggest a change because forsooth somebody suggests that 
politics may arise in it and that the law possibly may be abused? 
Shame on the men of 1918 if we cannot address ourselves to a sub- 
ject of this kind and show ourselves to be masters of it so that we 
may be able to cure or suggest a cure of an evil that is conceded to 
exist! 

The gentleman from Amherst (Mr. Churchill) said in his general 
platitudinous way in the argument which he has just read to us that 
the lower courts have been honest. I do not know what his experi- 
ence has been but I doubt very much if he ever has had any actual 
experience with our courts. He is not a member of the bar and judg- 
ing from the manner in which he read his argument, he has not any 
familiarity with the evils that beset our present system. Let me call 
his attention to the report of the Commission on the Inferior Courts 
in the county of Suffolk, appointed in accordance with the provisions 
of chapter 79 of the Resolves of 1911 and which is known as House 
Document No. 1638 of 1912. Let him look at page 8 of that report 
wherein the following, among other things which I have not the time 
to call to the attention of this Convention, are enumerated as faults 
of a system which prevails not only in Boston but throughout the 
whole Commonwealth. 

In one court, sentences for drunkenness are largely predetermined by the court 
upon inspection of the probate officer’s report of previous convictions, right or wrong, 
and this in the absence of the prisoner . . . In certain courts a policy prevails a 
fining in practically all cases of persons arrested for drunkenness who are not resi- 
dents of the particular districts. 

There is a most uneven form of justice prevailing in this Common- 
wealth due entirely to the fact that many of the judges of our courts 
are entirely unfit for their work and will not change their ways even 
though the whole community is aroused at the demonstrations of 
unfitness that frequently are exhibited. Look at the judges who lobby 
in this Legislature, year in and year out to increase their salaries or 
to secure an increase of salary for their clerks or court attachés. 
Direct your attention to the scandalous proceedings that are preva- 
lent in some of our courts where associate judges practice before the 
regular judges, only in turn to find the regular judge appearing in 
cases before his associate judge.. Think of a situation where a judge 
will issue a warrant against a man and then take a retainer to de- 
fend that same man against whom he has issued the warrant and 
having the case tried before his associate. Think of the judges in 
all our local courts who wish some favor from the Legislature, who 
continually and openly are favoring lawyers who are members of the 
Legislature in order to secure their good-will and vote! These are 
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evils that indicate that the men who practice them are unfit for 
their office. Men know that what I am saying to-day cannot be 
challenged or contradicted and yet a member like the gentleman from 
Amherst arises and proclaims that there is no remedy for such an 
evil. I cannot believe it. Gentlemen, we must use our judgment 
and we must do something at this time. If there is a conceded 
wrong and an evil to be redressed, can we not find a remedy, even 
though it be very warm and even though members have been sent 
for and brought in here through the activities of the judiciary com- 
mittee to defeat any proposition seeking to change our present sys- 
tem? Can we not here to-day find some word that will protect all 
our good judges and at the same time provide a means of getting 
rid of unfit members of the bench? I yield to no one in a desire to 
have all kinds of safeguards thrown around a good judge, but I want 
none but good judges to sit on our benches. I cannot tolerate any 
petty monster on the bench, nor do [I like ill-mannered, ill-tempered 
judges, displaying personal idiosyncrasies in defiance of the law, con- 
ducting themselves in the court as though they were proprietors, for- 
getting themselves and the great dignity of the office that they fill 
and bringing about a contempt of our courts. Everything should be 
done to hold our courts in the very highest respect by all classes of 
people and there should be no blemish allowed to exist if it possibly 
can be removed. There can be no possible excuse for having an 
ill-mannered or impatient or intolerant judge on the bench who dis- 
plays his lack of training or unfitness by abusing either lawyer or 
party. There can be no excuse for judges being impolite or dis- 
courteous. The professor (Mr. Churchill) says that some judges may 
be excused for their bad manners because some of the lawyers also 
who appear before them may be guilty of having bad manners. ‘This 
is a poor form of reasoning and a very much poorer excuse for keep- 
ing a judge, unfitted by bad manners, on a bench in Massachusetts. 
There is no possible excuse for a judge having bad manners. Bad 
manners in itself unfits any man for this important position. It 
should be the duty of the bench to try to elevate the bar and the 
members of it by showing that the judge at least has good manners. 
I see about me now many members who have come in, in the last 
half-hour, in response to the call of those who are interested in de- 
feating this proposition to-day, while at the same time many members 
who favor it are absent because they did not know it would be 
reached for consideration to-day. It is unfortunate that you members 
have not been present to hear the discussion, but let me repeat once 
more to this Convention that there is no subject nearer to the people 
and that there is no greater duty imposed upon the members of this 
Convention than that of doing whatever is necessary to elevate our 
courts to the very highest point of perfection. It is a mistake to 
believe that the judges are perfect or that our present system is 
perfect. I urge you gentlemen to accept the amendment which I 
have offered because in one word there can be no justification in 
Massachusetts for any member of this Convention voting to keep 
seated on our bench an unfit judge. 

Mr. Wurrrte of Brookline: Under our Constitution the judges of 
our courts are selected and appointed by the Governor, with the 
advice and consent of the Council. In making these appointments 
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what do the Governor and Council decide? Is it not whether a 
particular candidate is fit to occupy judicial office? Do any of the 
gentlemen of this Convention say that the Governor is not fitted for 
an equal responsibility, with the advice of the Council, to determine 
whether an incumbent of that office, by reason of advanced age or 
temperamental characteristics, has become unfit longer to occupy it? 
Cannot the chief magistrate of our Commonwealth, who determines 
their fitness for the purposes of appointment, be trusted to determine 
when and whether judges no longer are fit to occupy the position? 
I see no reason why, when a man has been appointed and it develops 
that possibly a mistake has been made, or when his temperament or 
character has changed, a judge should not be removed by the same 
tribunal, which then determines that he is unfit, which originally 
determined that he was fit. I therefore earnestly urge that we have 
this provision for the easy determination of the fitness or unfitness 
of a judicial incumbent so that those who are unfit, — and nothing 
is worse in the administration of justice than an unfit judge, — may 
thus be removed from office. 

Mr. CHoare of Southborough: It seems strange that so simple a 
question can arouse such a storm of oratory. All these provisions 
that bear upon the selection and qualification of judges have for their 
purpose simply the obtaining of the best possible men to sit upon 
the bench, and in dealing with them it seems to me that we ought to 
treat them calmly and deliberately for the purpose of ascertaining 
whether they accomplish that purpose or not. It is not a question 
of whether occasionally there may be an unfit man upon the bench; 
it is not a question of whether we should deny the Governor the 
right to express an opinion upon that question; it is whether on the 
whole, with all the machinery that we provide to put the judge there 
and to keep him there, we are going to get the best possible men to 
serve us in that position. 

There is a perfectly adequate method for removing an incompetent 
or unfit judge now in our possession. Address and impeachment has 

_ been used and can be used again, when occasion requires it, to re- 
move a judge from the bench who ought not to be there. The 
objection, and to my mind the sound objection, to this amendment 
is that it allows complaints to be entertained without proper con- 
sideration, complaints to be entertained for which there is no sound 
foundation, complaints to be made in public, tried out, arising out 
of irritation and aggravation and disappointment, with the inevitable 
effect that they will act as a tremendous deterrent to the very men 
whom we want to serve us in that position. Do not lose sight of the 
fact that the man who is suggested for a judge is almost invariably 
a lawyer of experience and somewhat mature age, that he is obliged 
to give up the whole of his career and all the success which he has 
achieved in the practice of his profession and adopt a line of life and 
work which is wholly foreign to that in which he has been brought 
up, that he by accepting that position has absolutely unfitted him- 
self, if he does his work well, to go back to the practice of his pro- 
fession, that the removal of a judge by the method suggested by 
this amendment is to destroy him not only for his work upon the 
bench, — of course it does that, — but to make him discredited and 
impossible for further usefulness in his profession. 
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I take it that the Convention, having expressed already its opinion 
upon the second amendment offered by the gentleman from Boston 
(Mr. Maguire), will not change its view upon that, and I hope that 
the amendment providing for the removal of judges by the Governor 
and Council will not prevail. 

Mr. Buackmur of Quincy: I desire to say just a word in reply 
to my friend from Haverhill in the third division (Mr. George) in his 
attack upon the committee on Form and Phraseology. I assure the 
gentleman from Haverhill (Mr.’George) and the Convention that the 
committee did not intend to make any substantial alteration in the 
resolution as it was sent to them; they simply confined themselves 
to what they understood the Convention meant to cover in its reso- 
lution. I would respectfully call the attention of this Convention to 
our document No. 413 in this one single paragraph, and I read from 
the third or fourth paragraph: 

It is believed that the resolution in its original form was more comprehensive 
than the Convention intended. In that form it required that the retirement of 
judges for disability should be subject to all the conditions, such as age limit, gov- 
erning their voluntary retirement. The revised form is thought to express the 
intent of the Convention. 

So, gentlemen, it probably would have limited the Governor’s 
Council to the removal of judges only when they were seventy years 
of age, and therefore we made the changes as suggested. 

Mr. Batcx of Boston: I desire to point out the fallacy under- 
lying the plausible but misleading argument of the gentleman from 
Brookline in the fourth division (Mr. Whipple). The objection to 
this proposal is not to the tribunal before which complaints against 
judges are to come, but against the way in which such complaints 
are to originate. The objection is that anybody whosoever, no matter 
how irresponsible, can initiate an attack upon any judge with or 
without good faith and reasonable cause. The gentleman from Boston 
(Mr. Maguire) who is responsible for the amendment has asked how 
we could have had any power to get rid of unfit judges and yet 
avoid that. I reply that we easily could have done it. He could 
have done it if that had been his real purpose. For instance, he 
could have given the power of initiating complaints to a council or 
joint committee of the bar associations of the State or to a council 
or committee of the judges of the State or to any other of several 
responsible and specially qualified bodies. Such a procedure might 
have been safe. Instead he has left it free to any disappointed liti- 
gant, to any disgruntled attorney, to say, openly or covertly, to any 
judge: “If you do what we don’t want we will ‘get you.’ We will 
frame a case. We will start a political drive on you. The very best 
you can hope for is to be upheld after endless bother, large expense, 
and all the annoyance an artificially stimulated hostile press can sub- 
ject you to.’”’ That is the effect, —in my belief that is largely the 
purpose, — of this amendment. Gentlemen, do you wish it left open 
to any corporation to say to any judge: “If you do thus and so we 
will ‘get you?’” 

The amendment moved by Mr. O’Connell of Boston was rejected, by a call 
of the yeas and nays, by a vote of 80 to 119. 

The first amendment moved by Mr. Maguire of Boston was rejected, by a 
vote of 26 to 103. 
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The second amendment moved by the same gentleman was rejected. 

The resolution (No. 413) was passed to be engrossed Tuesday, August 6. 

The Convention voted, Thursday, August 15, to submit the resolution to 
the people. 

It was ratified and adopted by the people Tuesday, November 5, 1918, by a 
vote of 156,796 to 86,023. 

Mr. Thomas J. Boynton of Everett presented the following resolution (No. 
192): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined : 

ARTICLE OF AMENDMENT. 

All judicial officers now in office or who may be hereafter appointed shall from and 
after the first day of January in the year nineteen hundred and eighteen hold their 
respective offices for the term of seven years from the said first day of January, 
nineteen hundred and eighteen, or for the term of seven years from the time of their 
respective appointments as the case may be (unless sooner removed by impeach- 
ment or by address of both branches of the Legislature to the executive) and no 
longer unless reappointed thereto. 

The committee on Judiciary reported that the resolution ought Not to be 
adopted. It was considered by the Convention Tuesday, June 18, 1918. 

Mr. James F. Aylward. of Cambridge moved that the resolution be amended 
by striking out lines 3 to 12, inclusive, and inserting in place thereof the follow- 
ing paragraph: 

All judges of police, district and municipal courts, duly appointed, commissioned 
and sworn, shall hold office for the term of seven years, and upon the expiration of 
such term they may be reappointed. The present judges of said courts shall hold 
their offices for the term of seven years from the date of the adoption of this amend- 
ment by the people. 

This amendment was rejected, by a vote of 58 to 79. 

The resolution was rejected Tuesday, June 18, 1918. 

THE DEBATE. 

Mr. Aytwarp of Cambridge: I do not know that I can add anything 
to what I stated this morning. I believe with a great many members 
of this Convention that probably a great part of the criticism that has 
been directed to the courts is directed to the lower courts. I instanced 
some cases this morning, when there was not so large an attendance 
here, and they might bear repetition. I stated that the two upper 
courts each had a Chief Justice who to some extent controls the 
actions, — that is, the deportment, rather, — of. the judges under 
him, but that the lower courts had no head, that each judge in each 
locality was a law unto himself as to how he should conduct both 
himself and his court. I stated further that there was a great grievance 
that had existed for many years, and that at various times people had 
come before the Legislature and attempted to have that grievance 
remedied; that was the appointment of Associate Justices and those 
Justices being permitted to practice in the courts of which they were 
Justices before their principal. I stated that it was not claimed par- 
ticularly that there was any injustice meted out or that there was any 
favor granted to the Associate Justice, but the people thought he had 
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an influence with the court and through that: thought, particularly 
among the foreign element, he was enabled, to the detriment of other 
men who practiced in the court to which he belonged, to acquire 
quite a business in that manner. I stated also that while the manner 
of conducting proceedings in some lower courts is very good in some 
localities, as for instance in my own district court, where the list is 
ealled at nine o’clock, as it should be, and the cases taken up in order, 
in other districts, although lawyers, litigants, doctors and witnesses, 
who may have been summoned, have arrived as directed at nine 
o'clock, they must wait until it suits the convenience of this particular 
judge, who comes trailing in at ten, half-past ten or eleven o’clock. 
There was no way for any one to say he ought to be there earlier; 
nobody has any control over him at the present time. ‘Those were 
some of the reasons I stated. I stated that away back fifteen years 
ago when I was in the Legislature this grievance became so strong, 
namely, about the associates practicing in the courts, that’a bill was 
introduced and favorably commented on for quite a time before the 
committee on the Judiciary, of which I was a member, to remedy the 
evil; that later on it appeared that in some of the smaller towns in the 
farther parts of the Commonwealth these Associate Justices were some- 
times the only lawyers in their town, and that if they were prevented 
from practicing in that manner they would be compelled to resign. It 
seemed to me they ought to resign. But at any rate such was the 
sympathy for them among the members of the Legislature that the bill 
at that time did not prevail. 

I do not think I ought to take up the time of the Convention. I do 
not think there is a lawyer in this Convention who at some time in his 
practice has not met with a great many of the evils that this proposal 
is intended to remedy. My amendment does not affect the present 
tenure of the men there, — of the men holding office. Under this amend- 
ment they would hold office for seven years and, no doubt, would be 
reappointed if they wished it; but hereafter those who would be ap- 
pointed would know that the term was for seven years. This resolu- 
tion would remedy other evils also, would have a salutary effect on 
many of the things that have been complained of in this Convention. 
For those reasons, I believe that if this amendment is adopted nine- 
tenths of all the criticism of our courts will cease and that the Legisla- 
ture and the people will not be bothered any further on this subject. 

The amendment was rejected, by a vote of 53 to 79. 

The resolution (No. 192) was rejected Tuesday, June 18, 1918, 

Mr. Charles O. Bailey of Newbury presented the following resolution (No. 
191): 

Resolved, That Article X XIX of the Declaration of Rights, Part the First, of the 
Constitution of the Commonwealth, and Article I of Chapter III, Part the Second, 
of the Constitution of the Commonwealth, are hereby repealed, and the*following 
articles substituted therefor: — é 

Article XXIX. It is essential to the preservation of the rights of every indi- 
vidual, his life, liberty, property, and character, that there be an impartial interpre- 
tation of the laws, and administration of justice. It is the right of every citizen to 
be tried by judges as free, impartial, and independent as the lot of humanity will 
admit. It is, therefore, not only the best policy, but for the security of the rights of 
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the people, and of every citizen, that the judges of the Supreme Judicial Court 
should hold their offices for long terms if they behave themselves well; and that 
they shall have honorable salaries ascertained and established by standing laws. 

Cuapter III. 

ArticLe I. The tenure, that all commission officers shall by law have in their 
offices, shall be expressed in their respective commissions. All judicial officers, duly 
appointed, commissioned and sworn, shall hold their offices, unless sooner removed, 
for such fixed terms as may by law be established, but no judicial officer shall serve 
hereafter for more than fourteen years except by reappointment; and the Governor, 
with the consent of the Council, may remove them upon the address of both Houses 
of the Legislature. : 

The Committee on Judiciary reported that the resolution ought nor to be 
adopted. It was considered by the Convention Wednesday, June 19, 1918. 

Mr. Mancovitz moved that the resolution be amended by substituting the 
following new draft (No. 345): 

Resolved, that it is expedient to amend the Constitution by inserting the follow- 
ing: 
*All judicial officers duly appointed, commissioned and sworn, of the Superior 

Court, Land Court, or courts hereafter created in their stead, shall hold their offices 
for the term of ten years, and all other judicial officers of any inferior court now or 
hereafter existing, shall hold their offices for the term of seven years. And upon the 
expiration of such term they may be reappointed. They should have honorable 
salaries established by standing laws, which shall not be increased or diminished 
during the term for which the judicial officer is chosen. The present judicial officers 
shall hold their offices according to their respective commissions; but hereafter 
when any vacancy shall occur excepting in the Supreme Judicial Court it shall be 
filled by appointment for a term as herein provided, but in no event to continue in 
office after attaining sixty-five years of age, excepting judges of the Supreme Judicial 
Court, who shall not continue after attaining seventy years of age. No person shall 
be appointed a judge who shall not have attained the age of thirty-five years, and 
have been ten years a citizen of this Commonwealth, and been admitted as an attorney 
for ten years. ‘ bg, : 

No person shall be appointed a judge in any of said inferior courts unless at the 
time of his appointment he is a resident and qualified voter within the venue of said 
court, and his commission shall expire upon his removal from the venue of said 
court. 

This amendment was rejected, by a call of the yeas and nays, by a vote of 
‘61 to 142. 

The resolution was rejected Wednesday, June 19, 1918. 

THE DEBATE. 

Mr. Mancovirz of Boston: I should like to ask a question of parlia- 
mentary procedure. Does the action on No. 115 preclude the moving 
of substitution of document 345 for the present resolution under con- 
sideration? 

The Prestpent: The Chair rules that it does not. 
Mr. Mancovirz: Mr. President, I move you, sir, that resolution 

No. 345 be substituted for the report of the committee. 
Mr. Lucer of Waltham: In view of the fact that this resolution has 

been thoroughly discussed I move the previous question. 
Mr. Mancovitz: I regret very much that the gentleman in this 

division (Mr. Luce) saw fit to move the previous question. He 
must be aware that there are a great many delegates to this Conven- 
tion who believe in the merits of No. 345. Personally, as the mover 
of that resolution, I saw the point of the substitute offered by the 
gentleman from Quincy (Mr. Blackmur) and voted for the substitute 
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because I believed that went part of the distance, but we have not had 
a chance to vote upon the main question. Rather than endanger an 
improvement upon the present system I was willing to vote for the 
substitute, and thus bring before this Convention the main issue em- 
bodied in No. 345, and I hope the main question will not be ordered, 
so that we can discuss No. 345 and take a vote upon that. 

Mr. O’ConneEtu of Boston: As I understand the present situation, 
the motion by the gentleman from Boston (Mr. Mancovitz) brings be- 
fore us the main question of limited tenure as covered in the resolution 
of the gentleman from Chelsea (Mr. Finn), that being No. 345, so that 
if the motion by the gentleman from Boston is passed we shall have an 
opportunity of voting on the measure that we have been talking about 
for the last two days, and I urge in all fairness that this Convention at 
least ought to vote on the subject that we are discussing. As a result 
of parliamentary procedure, the amendment being adopted, we have 
been precluded in the adoption of those amendments from voting on 
the main question. Now this substitute offered gives us an opportunity 
of voting on the main question itself, as to whether or not we want 
limited tenure of judges in this State; and I urge upon the Convention, 
whether they are going to accept it or not, that they at least in 
decency ought to permit the question to be put before them. 

The amendment moved by Mr. Mancovitz was rejected, by a call of the yeas 
and nays, by a vote of 61 to 142. . 

The resolution was rejected Wednesday, June 19, 1918. 

Appointment of District Attorneys. 

Mr. Charles P. Howard of Reading presented the following resolution (No. 
161): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
following ; 

ARTICLE OF AMENDMENT. 

The Attorney-General shall be appointed by the Governor, and shall be remov- 
able by him. The Attorney-General shall be the head of the law department of the 
Commonwealth. He shall appoint for indeterminate terms such assistant Attorneys- 
General and such other subordinates as he shall deem proper, and he may remove 
them. District attorneys shall be appointed by the Attorney-General for indeter- 
minate terms, and assigned by him to such districts as he shall deem most advisable. 
They shall be subject to the direction of the Attorney-General, and shall be remoy- 
able by him. 

The committee on County and District Government reported that so much of 
the resolution as relates to the appointment of district attorneys ought Nor to 
be adopted. . 

The resolution was considered by the Convention Friday, July 12, 1918; and 
it was rejected the same day. 

THE DEBATE. 

Mr. Baucu of Boston: I do not rise to speak on the merits of this 
measure, either for or against it; I am not at all sure personally that 
at any stage I shall favor it; but the joint committee on State Admin- 
istration and correlated matters, now sitting, have drafted a resolution 
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which touches upon this same subject indirectly. The matter of the 
method of choice of an Aftorney-General I hope will not be concluded 
at this stage. I hope that it may be left for consideration when the 
whole wide subject of the organization of the State and its departments 
comes before the Convention; and for that reason, and for that pur- 
pose alone, I hope, instead of being killed now, it may be kept alive 
on the docket to be dealt with on its merits at its next reading. 

Mr. Mancovirz of Boston: If the gentleman who has just taken 
his seat in this division (Mr. Balch) will examine the calendar, he will 
find the report deals with only so much of the resolution as relates to 
district attorneys, and not Attorneys-General. Any action by the 
Convention accepting the report of the committee will not in any way 
affect his rights as to the Attorney-General. 

Mr. Batcu: If that is the correct interpretation, then my remarks 
obviously would not apply. 

Mr. Pruuspury of Wellesley: I feel so deeply on this subject that 
I cannot allow the resolution to go to a final vote, and still less to 
rejection, without expressing my view of it to the Convention. 

There are two proposals pending in this resolution and the next on 
the calendar, of which the one now under consideration is the more 
comprehensive because it involves appointment of the Attorney-Gen- 
eral and the district attorneys as well. The next resolution is con- 
fined to the district attorneys. 

There are no two more important offices under the government of 
the Commonwealth than the offices of Attorney-General and district 
attorney. In respect of the power which they actually exercise, a 
power as nearly arbitrary as our constitutional system permits, there 
is no other officer in the government to be compared with either of 
them. More than this, each office calls for the daily exercise of func- 
tions which are essentially judicial. They are offices which call for 
the exercise of judgment upon many questions of the most important 
and many of the most delicate character. It is speaking within 
bounds to say that the Attorney-General, by and large, is quite as 
powerful or influential a functionary as the Governor, and the district 
attorney a vastly more important character than any single judge of 
any court. As a rule we have had good men in these offices, in spite 
of the system of selection, but there have been some serious exceptions 
which ought to be impossible in Massachusetts. Down to the Know 
Nothing craze of 1854-55, these officers. were appointed, as they ought 
to be, because they ought to be removed so far as possible from the 
direct control of popular prejudice or popular clamor. I say that, 
knowing the stigma which is affixed here to anybody who says any- 
thing about popular clamor. The thing from which the administra- 
tion of these offices ought to be absolutely removed at all times and 
under all circumstances is the temptation to curry popular favor or 
pander to popular prejudice, which excites or is excited by popular 
clamor, and once excited, is deadly, for you cannot reason with it. 
It is the one thing that cannot be reasoned with. 

In 1854 and 1855 the Know Nothings obtained control of the gov- 
ernment of Massachusetts, upon the anti-Irish and anti-Catholic issue, 
a movement directed wholly against the foreign immigrant, who at 
that time was the Irishman and nobody else, and against the influence 
of the Catholic church in our politics. They made these offices, which 
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had previously been appointive, elective, because, as I suppose, they 
wanted direct control over them. That is the source from which the 
rule proceeded that we are now called upon to deal with. I should 
not suppose that any man of that race can take any peculiar pleasure 
in voting to continue in effect a system which was established as a 
stab at his own race and religion. Of course that reason does not 
affect my view of this question, to the slightest extent; but the gen- 
eral reasons in favor of making these offices appointive are so strong 
that I hope that the Convention will at least give the resolution 
another reading, so that it can be further discussed. 

Mr. Barrett of Newburyport: I introduced an order for a similar 
purpose, — about district attorneys, — and it got by when I was not 
looking; therefore I will speak upon this. I have had more than 
thirty-nine years’ experience at the bar, and I am thoroughly per- 
suaded that if there is any officer in the Commonwealth who ought to 
be an appointed officer it is the district attorney. We provide in the 
Constitution that judges shall be as impartial as the lot of humanity 
will admit, and when we have an officer who has more power over the 
accused that come into court than the judges do, he ought to bé as 
impartial as the lot of humanity will admit; he ought not to be 
swayed by any political considerations, he ought not to be subject to 
any influences by anybody; and if I had my way he would be ap- 
pointed for a term that would put him beyond all such influences. 

The most honest district attorney with whom I ever dealt, a man 
who I thought tried to do exactly right, brought an information 
against the owner of a quarry, because he said the quarry was a 
nuisance to the public. He had a number of people come in and com- 
plain of it, so he brought this information. But when he found that 
there were twenty-odd voters who worked in the quarry the merits of 
the case vanished, and he tried to see how he could get out of it. 

I have seen a good many instances of sinister influences imposed 
upon district attorneys by people in the liquor interests, particularly 
in days gone by; by people in other interests in days that are. I 
remember one instance in which we had a strike, and I represented a 
shoe manufacturing concern. We drove out of town most of the vio- 
lent members of that organization that had struck by getting out. war- 
rants and letting them know that the warrants were out; but we got 
word one day that a “slugger’’ was coming to town, and we did not 
know when he was coming or who he was. But he appeared. He 
knocked a strike-breaker down and knocked him against a policeman. 
The consequence was the assaulter got into court, and when he was 
asked in court if he would do it again if he had a chance he said he 
would. He was sentenced to sixty days’ imprisonment, He appealed 
from that sentence. Apparently there was no power on earth that 
could make that district attorney sentence that man, — in my judg- 
ment all the influence was brought to bear that could be, — a man who 
openly in court said he would violate the law of the Commonwealth 
again if he had a chance. Was there any sinister influence about it? 
We thought there was. 

Take the liquor business. I remember going into court with a man 
who had four complaints against him, and the evidence was so over- 
whelming that there was not a possible scrap of a chance for that man 
to escape by any legitimate means from the penalty. The least evi- 
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dence there was, on any of the days on which he was complained of, 
was of a hundred sales in his establishment. 

Debate was continued after the recess. 

Mr. Bartiett: As I was saying ae the adjournment, district at- 
torneys under the present system are too much subjected to influence. 
I was citing the man who had the liquor cases. I could not do anything 
for him, I had about twenty more desperate cases, and he got some one 
else, but I watched the course of it. I say that political influence was 
brought to bear. By various excuses the case was continued from 
time to time until the evidence disappeared. This is the old story. 
These are illustrative instances. District attorneys are subjected to 
such influences, not only from politicians and political committees, but 
personal influences and every sort of influence that can be brought 
to bear. I do want to say that the district attorneys as a whole are 
good men. They belong to the honorable profession of which I am a 
humble member, and that is a good deal. They are good men. They 
are men generally of good judgment, and humane men, and want to 
do right, but they are subjected to these influences. Sometimes the 
influences are such that they have effect, sometimes they are not; but 
they ought not to be subjected to them. And sometimes they are put 
in a position where strong suspicions are raised against them which 
ought not to be raised. I do not suppose that there is a district at- 
torney in the Commonwealth, or ever was one, but would like to have 
his tenure of office such that he could be approached no more than a 
judge, and a man who would dare to approach one of the judges of 
our higher courts, at least, by influence, would run more danger of 
the resentment resulting being worse for him than if he had not said 
anything. He would find it resented. He would find the judge, if 
anything, leaning the other way. When we have the power in the 
hands of the district attorneys which they have, the power of saying 
whether or not a man shall be sentenced, the power practically of say- 
ing whether or not he shall be put upon probation, almost the power 
of saying exactly what the sentence shall be as the thing goes, if there 
is any official who ought to stand upon the same basis, have the same 
freedom that the judges have, it is the district attorney. And when we 
can have it, when we can have that system by which they shall be as 

' impartial as the lot of humanity will admit, the system by which we 
appoint our judges, why should not we apply it to officers of this sort? 

In 1853 or 1857, I think, the change was made that district at- 
torneys be elected. It seems apparent that the reason for that was 
that the Know Nothings were in control and the Know Nothings 
wanted to control the district attorneys. 

Of course the argument that the appointment of district attorneys 
is also in favor of the short ballot applies. The district attorney also 
ought to be free from having to make a campaign. He ought to be 
free from the thought when he is put before a jury: “How can I make 
all these jurymen think I am the greatest man in the world, so that 
they will back me in the next campaign?” I have seen some district 
attorneys who I think had as the most prominent: thought in their 
minds: ‘When I get through this term of court will every juryman 
go out of here my solid supporter, and can I get these jurymen in 
such shape that they even will bolt their party to support me?” I 
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hope that some measures by which the appointment of district at- 
torneys will take the place of the present system will pass the Con- 
vention. 

Mr. Sura of Dalton: I should like to ask the gentleman who last 
spoke how he interprets the words “indeterminate terms,”’ and if he has 
any opinion on the tenure of the district attorney’s appointment. 

Mr. Bartuert: I would say that I have not observed the particular 
terms of this particular document. It has got the principle in it of 
the appointment of district attorneys. My measure which, as I said, 
got by when I was not looking, provided for appointment by the Goy- 
ernor. But by adopting this resolution at this stage we can hold on 
to that principle of the appointment of district attorneys and change 
the resolution as the Convention shall see fit to decide. 

Mr. Davis of Cambridge: I should like to ask the gentleman in the 
third division (Mr. Bartlett) a question. Before the recess he citéd a. 
case of a liquor dealer convicted of four offences, and said that the 
case never was heard of when it reached the high court. That means, 
of course, the Superior Court. Now, in regard to that case, does he 
not know that the law requires, before that case could be disposed of 
without trial, the written consent of the judge presiding at the session 
was necessary before it could be disposed of? 

Mr. Bartietrt: I would say that I never found that written con- 
sent. I did find this: That at that term at which it should be tried 
the district attorney notified me the man was sick. I saw his mother 
the next day, and she said he was sick down at the beach. That 
night I was down at the beach, and they said he was sick up here 
with his mother. But it went over because he was sick. The next 
term of the court he was on the jury, and of course they could not 
try a man who was on the jury. The next term of the court his case 
was reached the last day of the term, it was in the winter, and he was 
down at Nantasket Beach or somewhere along the south shore, and 
could not be reached or found by telegraph or telephone. What hap- 
pened to it afterwards I do not know. 

Mr. Lomasney of Boston: May I ask the gentleman a question? 
I should like to ask the gentleman if the law does not require that in 
election cases as well as in liquor cases the consent of the judge pre- 
siding in court must be had before the case can be nol prossed. 

Mr. Bartiett: So far as I know it does, but these things happen. 
Mr. Apams of Quincy: I have one word to say about this question 

of the appointment of the Attorney-General. 
It appears to me that this Convention never has taken a serious 

view, or what it seems to me is a serious view, of the questions which 
are involved just at present. In the condition which the world is in 
we never are going back again to the conditions which prevailed before 
this war began, and I think that we might as well, all of us, make up 
our minds to that great fact. We never shall be a civilization such 
as we have been in the past, and we must revise all our ideas, in order 
that we may keep pace with the events which are surrounding us, 

In regard to this question of the appointment of officials I conceive 
that there is a great issue involved. It is the question of what we call 
popular government. I submit that what we call popular government, 
or have called popular government in the past, is not popular gov- 
ernment now and never will be popular government again. It is an 
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entire mistake for us to suppose, for example, that what we call 
Czarism, that is to say, the government of Russia before the revolu- 
tion, was a government against which there was a revolt because the 
Czar was absolute. He was not absolute in the sense in which he is 
believed to have been absolute. He simply was a representative of 
special interests, and it was because he was a representative of special 
interests that he was overthrown. 

The despotism under which the world is suffering now is not a 
despotism of individualism. It is a despotism of special interests. And 
as my friend below me (Mr. Pillsbury) has said very justly, there is no 
such despotism as the despotism of a popular majority, and there is 
no such untrustworthy official as an official who is seeking votes. 
Those are the dangerous men. What we are trying to obtain now, and 
what the world is more and more bound to try to obtain in the future, 
is the suppression of special interests. It is the protection of the whole. 
That is the one great principle, as I understand it, of popular govern- 
ment now. It is the one thing which is going to separate popular 
government in the future from popular government in the past, when 
we believed that everything was to be cured by a vote. It is not 
that. ‘Everything is to be cured by the concentration of power in some 
one who really will protect the whole community, the interests of all 
of us, not the interests of any special class, not the interests of any 
special majority, not this man or that man or the other man, but the 
interests of the whole. That is, as I understand it, the scope of gov- 
ernment in the future, and as we can approach that we are doing a 
good work, and as we approach the opposite we are doing harm. 

It is for that reason that it seems to me that this resolution, which is 
favored by my friend, is of very great importance, and I conceive that 
his advocacy of it was an admirable speech before this Convention. 
It is a principle which I myself cannot press too hard. I feel it very 
deeply. It is the one thing which can be the salvation of a democracy 
and it is the only thing. A democracy which seeks to be a government 
for the whole people and becomes the government of a special interest 
or a special majority is the worst despotism that you can have. 

This question obtrudes itself on us in every question which has 
arisen before us. It must intrude itself upon us in every question which 
shall arise before us. It is the question of the protection of the whole. 
In other words, it is what is popularly called by that name which is so 
detestable to this Convention, — it is State Socialism. State Social- 
ism means that the State is the property and the instrument of all of 
us, and you see the process advancing every day. ‘To-day, for ex- 
ample, it is the taking of the telephone by the government. Yester- 
day it was the taking of the railroads. The telephone and the rail- 
roads, once taken by this government, never are going back. They 
never can go back, because those are the interests of all of us. They 
are not the interests of one special corporation or another special cor- 

‘poration. They are the interests of the whole, and they must be man- 
aged for the whole and not for any special corporation or any special 
interest. If we are going to suppress crime we must suppress crime 
by a man who represents the whole and not a special portion of the 
community who have voted for him. And that is the principle. That 
is the principle which we now are sitting here, as the first assembly of 
this kind which has undertaken to take action since this great war 
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began, to consider. It is that great principle which I hope we shall 
express before we rise, and it is for that that I believe this resolution 
ought to pass. 

Mr. Mancovirz of Boston: I agree that the office of district at- 
torney in this Commonwealth is a great and powerful office, and it is 
the one office that stands between judicial tyranny and the people’s 
rights.. Members of the legal profession who have practiced in the 
criminal courts in our Commonwealth know what that means. The 
rules of procedure in our courts are such that the truth very seldom 
appears before a jury in the trial of criminal cases, and the only place 
where the truth can be brought forth, — the interest of the parties in 
the prosecution, the witnesses in the Government case, the strong 
point in the defendant’s case, —is in the frank and fair discussion with 
the district attorney in his office, where the prosecuting officer and his 
witnesses, the defendant and his witnesses, sit down and discuss the 
matter. If there is any merit in the defendant’s case which would not 
appear in the course of a trial, the prosecuting attorney will use his 
judgment and see that mercy is shown and justice is done. 

Have we heard from any one in this Convention, or from those who 
appeared before. the committee in favor of this proposition, that there 
has been abuse of power or that there has been corruption in the of- 
fice of the district attorney? No. No such condition exists in this 
Commonwealth. 

The distinguished gentleman from Newburyport who appeared be- 
fore the committee last fall (Mr. Bartlett) found fault because, in the 
liquor case in which he was interested as counsel for the parties who 
started the prosecution, he was unsuccessful in sending the offender 
to jail. He did not know, apparently, that chapter 100, section 65, of 
the Revised Laws provides that in liquor cases the district attorney is 
powerless to make a recommendation, or to nol. pros. or file a case. 
The case must be dealt with by the court itself. And so it is true 

‘ in election cases, as well as non-support cases. 
In Suffolk County, where I practice and have practiced for nearly 

18 years, I believe the criminal docket will show 10,000 cases a year. 
If you are going to try each case before a jury and a judge, it will be 
necessary to increase your courts tenfold and it would become neces- 
sary to increase the staff of the district attorney’s office tenfold so 
as to enable him to try each case. 
A delegate in this Convention who is a judge of an inferior court 

appeared before the committee in favor of the appointment of district 
attorneys by the Attorney-General. Why was he in favor? His an- 
swer, at least to the committee, was frank, and this was his answer: 
He thought that the district attorney should send for him and obtain 
his views as to what disposition should be made of the case he tried 
and from whose decision the defendant appealed. 

Mr. Bryant of Milton: I. should like to ask the member who is 
speaking why he thinks that those statutes were passed if it was not 
on account of some abuse of process by the district attorneys. 

Mr. Mancovirz: I would point out to the gentleman and to those 
who believe in the proposition that in case there is abuse of authority 
there is ample power in the General Court to stop that abuse, — to 
restrict it. 

Mr. O’ConneEtt of Boston: Let me say, in answer to the question 

‘ 
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proposed by the gentleman from Milton (Mr. Bryant), that those laws 
were made at the instance of the district attorneys, who came to the 
Legislature and asked that they be relieved from the pressure, and the 
principal moving cause that the gentleman from Milton intimates came 
to protect abuse by the district attorneys, went on the statute-books 
at the request of the district attorneys themselves. 

Mr. Bryant: Why not relieve the district attorneys from pressure 
in other cases? 

Mr. Mancovirz: I might say to the gentleman: Relieve the Gen- 
eral Court of its functions, and the judge of his functions and have 
one man act as your creator, administrator, enforcer and dispenser of 
laws. 

I was amazed at the distinguished gentleman from Quincy (Mr. 
Adams) in this division saying that he believed this proposition is a 
step forward, — a step forward in democracy. He cites the condition 
of Russia. Why, the Russian revolt, the condition of Russia, arose 
because there was a centralization of power in the hands of a few, 
because the great mass of people could not reach those who had the 
enforcing power. Those were the conditions that caused the revolu- 
tion. Just as soon as you change our present system as affecting the 
district attorney, we will be called upon by the people to change the 
present method of appointing the judges. The great savior of your 
judges has been the district attorney, because the poor man without 
counsel and the unfortunate who have occasion to come into the 
criminal court do receive the advice and assistance of the district 
attorney’s office; because the district attorney acts not only as at- 
torney for the government, but also as attorney for the defendant, 
as the defendant is a part of the government whose interests are to 
be protected. What evidence has come before this Convention that 
a change is required? None. One delegate to this Convention came 
before the committee and found fault with the district attorney be- 
cause the district attorney did not see fit to come and ask him what 
disposition should be made of the cases. Think of it! Our Constitu- 
tion gives a man a right of appeal, gives him a right to trial by jury, 
and if the district attorney sees fit to make a change of disposition, 
either by a fine or probation, the lower court justice finds fault be- 
cause the district attorney does not send for him and say: “Here, 
Mr. Judge, do you. think I ought or ought not to change your dispo- 
sition?”? That was the reason why he believed in a change in the 
system. Do you believe that should be taken into consideration? 
All men of common sense will say no, it should not. _ 
Men have sat in this Convention and said that they believed in 

popular government. I am beginning to believe they do not mean 
what they say. The delegates are afraid of the people. They want 
to curtail the power of the people. They want to put the power of 
government in the hands of the few. If you believe in the present 
thought of democracy, it is my view, sir, that every possible oppor- 
tunity should be given the people to express their choice upon the 
public officials, especially those who are charged with the enforcement 
and administration of law, and I fully expect that the Convention will 
sustain the report of the committee. 

Mr. Brenton of Belmont: This is a subject upon which no doubt 
a very large majority of this Convention certainly is ready to vote, 

3 
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because 150-odd members, as I understand it, are lawyers; they all 
have made up their minds how to vote on this question. I am not in 
a position to give very expert judgment on it, but I am in this Con- 
vention not to change the Constitution of this grand old Common- 
wealth in any way unless some good reason is shown for it. I think 
as long as we have a unanimous report of the committee that this 
change should not be made, and inasmuch as our Attorneys-General 
almost without exception in the last few years have come from those 
who have served in the office of district attorney, it seems to me the 
case has not been proven that a change is necessary. You must bear 
in mind that the district attorneys are elected for three years. They 
all have been very honorable men, so far as I know anything about 
the district attorneys. Take those who have held the office of district 
attorney and see how they have gone to be Attorneys-General. Our 
present Attorney-General, Mr. Attwill, was district attorney in Essex 
County. Two distinguished members of this Convention have been 
Attorneys-General, but they have not been district attorneys, and there 
is a very good reason why, The honorable gentleman from Wellesley 
(Mr. Pillsbury) was not district attorney because he lived in Suffolk 
County, and nobody would think of running against Mr. Stevens, be- 
cause he had both nominations all the time. The distinguished mem- 
ber from Everett (Mr. Boynton), although his being a Vermonter 
would qualify him for any office, could not be elected district attorney 
in Middlesex County because he was a Democrat. Now we take some 
of the others. I will be very brief, gentlemen, but I want you to 

‘ appreciate this. Mr. Swift was Attorney-General, and was district 
attorney in his district. Mr. Malone was district attorney in Frank- 
lin County, Mr. Parker was district attorney in Worcester County. 
Mr. Knowlton was district attorney. Mr. Marston was district at- 
torney. Mr. Waterman was district attorney. And probably a lot of 
others. We have a distinguished member here, Mr. French; he never 
was Attorney-General, but he was a district attorney and nominated 
by both parties. He was afterwards United States Attorney. And we 
have Mr. Justice Moody of the Essex District, who was district at- 
torney there. He was afterwards Attorney-General of the United 
States. 

I shall vote for the committee’s report, and not to make any change. 

The resolution (No. 161) was rejected Friday, July 12, 1918. 
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XV. 

INJUNCTIONS AND LABOR DISPUTES. 

- Mr. Arthur N. Harriman of New Bedford presented the following resolution 
(No. 150): 

“1 ~~ Resolved, That it is expedient to amend the Constitu- 
2 tion by the adoption of the subjoined 

ARTICLE OF AMENDMENT, 

3 The labor of a human being or the right to labor is a 
4 personal right and not a property right or a commodity 
5 or an article of commerce. The right of any person to 
6 leave the employment of another either alone or in com- 
7 pany with others shall not be denied or abridged, or its 
8 full exercise impeded or invaded by any act of the Gen- 
9 eral Court or by any order of or proceeding in any ju- 

10 dicial court. It shall not be unlawful for working-men 
11 and women to organize themselves into, or carry on labor- 
12 unions for the purpose of lessening the hours of labor or 
13 increasing the wages or bettering the condition of the 
14 members of such organizations; or carrying out any legit- 
15 imate purposes as freely as they could do if acting singly. 

The committees on Labor and Judicial Procedure, sitting jointly, reported 
that the resolution ought Not to be adopted (Messrs. Brown of Brockton, Ross 
of New Bedford, Donovan of Lawrence, Shea of Cambridge and Skerrett of 
Worcester, dissenting). 

The views of the majority and the minority of the committees in connection 
with the above resolution, and also resolutions numbered 30, 146, 219 and 220, 
presented respectively by Messrs. James A. Donovan of Lawrence, E. Gerry 
Brown of Brockton, Daniel R. Donovan of Springfield and James T. Moriarty 
of Boston, were printed as document No. 337, as follows: 

The theory upon which all these resolutions proceed obviously is that if their 
promoters, the labor organizations, can get rid of the law of injunction and thus be 
free of the only effective power which the courts possess to prevent what is unlawful 
in their operations, they can control the labor situation and dictate terms to all who 
wish to engage in labor or to employ it. ; 

Resolutions Nos. 30, 150, 219 and 220 propose to forbid the issue of injunctions 
in labor disputes, making them alone an exception to the general law. This would 
result in preventing employers on the one hand, and employees, whether belonging 
to a union or not, on the other, from effectively enforcing their legal rights in the 
courts. It would deprive all these persons of the equal protection of the law. Such 
legislation, as enacted in our St. 1914, chap. 778, has been held by our court to be in 
conflict not only with our own but with the Federal Constitution, which is beyond 
our reach. In other words, it is the declared law of Massachusetts that the proposed 
action would not be valid or of any effect. 

There are many and serious objections to the proposed resolutions if they could 
be carried into effect. They divide the citizens of the Commonwealth into two 
classes, employers and employees of labor in one class and all other citizens in the 
other. They put the first class above and outside the general law and leave them 
to fight out their battles by strategy or force while the public, which has to suffer 
the consequences, must look on powerless to prevent the resulting paralysis of in- 
dustry. It can readily be imagined what would happen if the public service cor- 
porations, for example, were to suspend their operations with no power in the Com- 
monwealth to compel them to resume their functions. It would amount to surrender 
of its powers by the Commonwealth into the hands of the corporations. 
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As to the effect upon others, a small employer or a non-union man would be power- 
less in the hands of the body of organized concerns, whether combinations of labor 
or of capital. The labor-unions themselves could not protect their rights in court. 
It is true that they are willing and prefer to trust rather to the. dominating power 
of their organizations, but from their own point of view they are unwise in trusting 
to force rather than to their rights and remedies under the law. From the point of 
view of the public, they should not be made independent of the law. To confer such 
a privileged status upon a particular class would not be permissible even if the object 
deserved favor; much less when the object, openly apparent if not openly avowed, 
is to control and dominate others equally entitled to the protection of the law. 

Resolution No. 146 seeks to incorporate into the Constitution the undisputed 
abstraction that the right to labor and enjoy its fruits is inherent in the individual. 
Of course it is, but to declare this in the Constitution would add nothing to the rights 
of any citizen. 

To declare that labor is not property or a property right is a very different matter. 
It reverses not only the law, which we can do, but the truth, which we cannot do. 
The right to labor is plainly property, has long been held in law to be property, and is 
protected as such by law. It is, of course, a personal right, but it is so far in the 
nature of property, as capable of hire for reward, that the law regards it as also a 
property right and protects it assuch. To a multitude of our citizens outside the labor 
organizations the right to labor is the most valuable property right they possess. 
To hamstring this right by taking away from them the only effective means they have 
of enforcing it would be so oppressive and unjust that it is not to be thought of. 

The sole purpose of the resolutions in declaring it not property but a personal 
right is to put it beyond protection by injunction, as this ordinarily extends only to 
injuries to property or property rights; and their general purpose is to put the labor- 
unions in this particular above the restraints of the law, in order that, being free of 
these restraints, they may dominate and control all labor and set employers of labor 
at defiance, and having this power may dictate terms not only to independent labor 
but to employers and to the whole community, which will then be at their mercy; a 

_ purpose which does not commend itself to favor. 
Shortly stated, among the reasons against doing what is proposed by the resolu- 

tions or either of them, these may be taken as conclusive: — 
1. It would be idle and ineffeetive if in violation of the Federal Constitution, as 

our court has held it to be. 
2. While that decision stands it would not become this Convention, in the face 

of it, to make such an experiment as this upon its power to invade the Federal Con- 
stitution. 

3. Whether the decision is right or wrong, no man or class of men should be made 
superior to or independent of the law which governs all others. 

4. The declaration that labor or the right to labor is not property is so plainly 
sepa, to the truth that the proposal to put it into the Constitution is absurd upon 
its face 

5. The proposed action is not likely in the end to be in the interest of the people 
who seek it; on the contrary, it may prove disastrous to them. 

6. It would deprive all independent labor and all employers of labor, who do not 
seek it, of the common rights which belong to all other citizens. 

7. If operating as its promoters evidently desire, it would give to organized labor a 
virtual monopoly of the whole labor field on its own terms; which is inconsistent 
with the public interests. 

James A. LowELL. 
A. EK. Piuiussury. 

The undersigned members of the Joint Committee on Labor and Judicial Pro- 
cedure dissent from the report of the majority on Convention document number 30, 
a resolution designating labor as a personal right rather than a property right and 
that injunctions should not issue unless irreparable damage is about to be committed 
and we also dissent from the majority report on Convention documents 146, 150, 
219, and 220 wherein the portions of these resolutions contain substantially the 
definition of labor as contained in document 30, for the following reasons: 

1. We believe that labor is a personal right and service and not a commercial 
commodity. 

2. We believe that our civil and criminal courts can give justice to all without the 
use of injunctions which operate against the innocent as well as the guilty. 
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3. We believe that the proposed resolution is in accordance with the so-called 
Clayton Act, passed by the Congress of the United States and is now a part of our 
Federal law. 

(Signed) E. Gerry Brown. 
Samuet Ross. 
James A. Donovan, 
Joun T. Suma. 
Mark N. SKeRRETT. 

It appears to the undersigned members of the committee while concurring in the fore- 
going report, that this Convention may afford an opportunity to break the ground for 
an effective remedy for industrial disputes which at present confessedly is wanting, 
by empowering the Legislature to establish a tribunal adequate to deal with them 
according to their nature and character. The courts, proceeding as they must under 
limited powers and fixed rules, have not been able to adjust the relations between 
employers and employees to the satisfaction of either. Unrest and agitation are 
constant, disturbance and interruption of industry are frequent, and we live under 
the perpetual menace of labor strikes which but recently threatened paralysis of the 
transportation of the country and may at any time shake to its foundations the in- 
dustrial system on which the people of Massachusetts depend for their prosperity 
and many of them for their existence. 

While no machinery for dealing with industrial disputes may be able to reach and 
remove all the causes from which they arise, it is plain that some new agency better 
adapted to deal with them is imperatively needed, in the interest alike of labor, of 
employers of labor, and of the people at large. Voluntary arbitration is much re- 
sorted to, and the constant recourse to it shows the need of a tribunal with broader 
powers than the courts possess and the possibilities which lie in this direction. Arbi- 
tration, to be effective, must be able to enforce its awards, and the establishment of 
such an arbitral tribunal is understood to require some modification of our Constitu- 
tion. Compulsory arbitration has been much discussed; it is not a wholly untried 
experiment, and many intelligent students of the labor question regard it as the 
ultimate and only effective remedy for the prevention and redress of industrial dis- 
putes. 

So far as we can learn, this subject is not otherwise before the Convention. With- 
out professing fixed opinions upon it, and without time to mature them, it appears 
to us that we ought to avail of this opportunity to enable the Convention at least to 
consider, if disposed to, a subject of so much importance to our Commonwealth. 
The accompanying draft of a resolution will serve to show a form of action in the line 
of the views here expressed. 

Davip R. Couuimr. 
Samuget F. Brown. 
A, KE. Pinusspury. 
Cuas. E. Hipparp. 
Tuomas W. Kenericr. 

| Scorr Apams. 
Henry M. Horcuines. 
Cuester W. CiarK. 
Epwarp A. MacMastsr. 

Form of Resolution Empowering the Legislature to Establish Compulsory Arbitration 
of Industrial Disputes. 

To the end that industrial disputes or disturbances tending toward strikes, lock- 
outs, boycotts or other interruptions of industry may be avoided or if arising may be 
more speedily and effectively adjusted, the Legislature may establish a system or 
systems of compulsory arbitration, for the prevention and redress of all disputes or 
differences, whether between employers of labor and employees in labor, or between 
employers, or between employees, or otherwise, arising out of, relating to or affecting 
the collective employment of labor; and may enact any legislation necessary or proper 
to make any such system fully effective by enforcement of the awards or decisions 
of any arbitrator or arbitral board or body thereunder, and otherwise. Anything 
in the Constitution inconsistent with the full effect of this article or of any legislation 
properly enacted thereunder, is hereby annulled so far as may be necessary therefor 
and no farther. 
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The undersigned, a member of the joint committee on Labor and Judicial 
Procedure, dissents from the report of the majority on Convention document 
No. 30 (and also on Convention documents 146, 150, 219, wherein these reso- 
lutions contain substantially the same definition of labor), and gives notice that 
for the purpose of obtaining the sense of the Convention upon a definition of 
labor freed from other subjects which are contained in the said resolutions, he 
will offer at the appropriate time, as a substitute, the resolution to be found in 
document No. 342. 

E. Gerry Brown. 

Document No. 342 is as follows: 

OrIGIN OF CONFLICTING DEFINITIONS OF LABOR PRESENTED FOR SETTLEMENT 
IN THE CONVENTION. 

Congress passed a law known as the Clayton Anti-Trust Act. Therein Con- 
gress declares as the law of the United States, that the labor of a human being 
“is not a commodity or article of commerce.” It is distinctly and unquestionably 
an organic declaration. It is contradictory of that which is now accepted as 
law in Massachusetts. 

In line with the Clayton Law the Legislature of 1914 passed the following 
chapter 778: 

Aw ACT TO MAKE LAWFUL CERTAIN AGREEMENTS BETWEEN EMPLOYEES AND LABORERS 

AND TO LIMIT THE ISSUING OF INJUNCTIONS IN CERTAIN CASES. 

Section 1. It shall not be unlawful for persons employed or seeking employ- 
ment to enter into any arrangements, agreements or combinations with the view of 
lessening the hours of labor or of increasing their wages or bettering their condition; 
and no restraining order or injunction shall be granted by any court of the Com- 
monwealth or by any judge thereof in any case between an employer and employees 
or between employers and employees, or between persons employed and persons 
seeking employment, or involving or growing out of a dispute concerning terms or 
conditions of employment, or any act or acts done in pursuance thereof, unless such 
order or injunction be necessary to prevent irreparable injury to property or to a 
property right of the party making the application, for which there is no adequate 
remedy at law; and such property or property right shall be particularly described 
in the application, which shall be sworn to by the applicant or by his agent or attorney. 

Section 2. In construing this act, the right to enter into the relation of employer 
and employee, to change that relation, and to assume and create a new relation for 
employer and employee, and to perform and carry on business in such relation with 
any person in any place, or to do work and labor as an employee, shall be held and 
construed to be a personal and not a property right. In all cases involving the vio- 
lation of the contract of employment either by the employee or employer where 
no irreparable damage is about to be committed upon the property or property 

. right of either, no injunction shall be granted but the parties shall be left to their 
remedy at law. 

Sxcrion 3. No persons who are employed or seeking employment or other labor 
shall be indicted, prosecuted or tried in any court of the Commonwealth for entering 
into any arrangement, agreement, or combination between themselves as such em- 
ployees or laborers, made with a view of lessening the number of hours of labor or 
increasing their wages or bettering their condition, or for any act done in pursuance 
thereof, unless such act is in itself unlawful. 

The Supreme Court of Massachusetts, in the cise of John Bogani et al. v. 
Giovanni Perotti et al. {224 Mass. 152) held the opinion that the statute can- 
not be sustained. The opening declaration in that opinion is: “Tus Ricur 
to Work 1s Propyrry.” 

The issue with the declaration in the United States law is at once made. It 
is plain. It is complete. One is in direct opposition to the other. One is right 
and one is wrong. The National law says labor is not property; the Massa- 
chusetts Supreme Court, which unmakes the law enacted by the Legislature 
of Massachusetts, says labor is not entitled to this construction. 
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The court having assumed and declared as fundamental that labor is prop- 
erty the decision proceeds to place that kind of property under the protection 
of the fourteenth amendment to the Constitution of the United States and 
the property guarantees in the Massachusetts Declaration of Rights. 

The court having thus interpreted or expounded its view that the Constitu- 
tion of Massachusetts contains the declaration that labor is property, there is 
now offered as a declaration to the contrary the substitute resolution that “the 
labor of a human being sHALL Not be deemed to be a commodity or an article 
of commerce.” 

ARGUMENT. 

I disagree with the opinion of the majority (Document 337) that this sub- 
stitute declaration ‘‘reverses the truth.” I claim as a fundamental truth, that 
labor is not a commodity; that there may be labor In a commodity; but labor 
never 1s the commodity. 

To illustrate, the power is in a law; the law is the expression of the power. 
The power is antecedent to the law; the power represents the labor power which 
was exerted to express the will of the people. The law is what the will of the 
people has created, yet it is not a commodity. 

Again the labor power of an officer of the law is not always sufficient to enable 
him to enforce the law; he needs the additional power of the law. The badge 
of an officer is the emblem of that power; they must be joined and act together. 

The chemicals, fluids, etc. (commodities) entering into the physical body of 
a human being can be defined; but should Ton Power, which is THE MAN, and 
without which there can be no labor and the physical body is inert, should this 
Labor Power be defined as property? or failing of any definition of what the 
Labor Power is, may it not be safely declared that it shall not be deemed in 
this Commonwealth to be a commodity or article of commerce? 

Is the freedom of this Power to act, — to give service or not to give service, — 
to follow the human laws which govern property? 

The Clayton Act says ‘““No”, the Massachusetts Court says ‘‘Yes;” and 
slavery laws and its advocates said ‘‘ Yes.’’ 

Labor at one time was recognized in law as a commodity, as an article of 
commerce, something that could be bought and sold the same as cotton and. 
other articles which were the product of that labor could be bought and sold. 
That was in the days before and after the time when a Massachusetts minister 
(complete works of Abraham Lincoln, Nicolay-Hay) bought and sold Dred 
Scott. The Clayton definition is the only logical truth that justifies the legal 
act giving freedom to the slave. 

One decision based upon common law and a later one based upon the Mas- 
sachusetts Bill of Rights, — all men are born free and equal, — destroyed prop- 
erty title in labor in Massachusetts, If the slave was property the owner’s 
bill of sale of that slave was good title. But somebody had stolen the original 
title. The Almighty Power gave the title to the Negro personally. It was 
inherent in him. It was a personal right. There was no property right there. 
The only attribute of property was his labor power to create Property. 

The majority report says, in the sixth paragraph, — its nearest approach to 
an argument, — ‘‘it is of course a personal right, but it is so far in the nature 
of property as capable of hire for reward, that the law regards it as also a prop- 
erty right and protects it as such.’’ For whom does it protect any property 
right which the Court assumes that labor has? Is there any doubt that the 
protection which the Court and the majority report now seeks to maintain is 
for the benefit of those who desire to give to labor less than labor is entitled to 
receive? Isn’t the argument of the majority an appeal to prejudice against 
labor? Labor to secure its natural rights is forced to organize against the power 
of combinations of property which encroach upon those rights. The right to 
life and liberty is protected by the fourteenth amendment which also mentions 
property. It is the right to liberty and life which is given by the Clayton Act. 

In support of this line of argument and to demonstrate the existence of the 
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two contending forces and which is the better entitled to ask for and to receive 
the support of the Constitutional Convention, the words of the late Senator 
Hoar are quoted. They are found in the Congressional Record at the time of 
the passage of the Sherman Act. They are as follows: — 

Tue Cuter CierK. On page 4, line 66, section 1, after the word “action,” the 
Senate, as in Committee of the Whole, inserted the following clause: 

Provided, That this act shall not be construed to apply to any arrangements, agree- 
ments, or combinations between laborers made with a view of lessening the number of 
hours of their labor or of increasing their wages; nor to any arrangements, agreements, 
associations, or combinations among persons engaged in horticulture or agriculture made 
with the view of enhancing the price of their own agricultural or horticultural products. 

é Mr. Hoar. Mr. President, I wish to state in one single sentence my opinion in 
regard to this particular provision. If I correctly understood the Senator from Ver- 
mont —I did not hear him fully, and very likely, hearing only a part of what he 
said, I did not apprehend it —he thought that the applying to laborers in this re- 
spect a principle which was not applied to persons engaged in the large commercial 
transactions which are chiefly aimed at by this bill was indefensible in principle. 
Now, it seems to me there is a very broad distinction which, if borne in mind, will 
warrant not only this exception to the general provision of the bill, but a great deal 
of other legislation which we’ enact, or attempt to enact, relating to the matter of 
labor. 

When you are speaking of providing to regulate the transactions of men who are 
making corners in wheat, or in iron, or in woolen or in cotton goods, speculating in 
them or lawfully dealing in them without speculation, you are aiming at a mere 
commercial transaction, the beginning and end of which is the making of money 
for the parties, and nothing else. That is the only relation that transaction has to 
the State. It is the creation or diffusion or change of ownership of the wealth of 
the community. “But when a laborer is trying to raise his wages or is endeavoring 
to shorten the hours of his labor, he is dealing with something that touches closely, 
more closely than anything else, the government and the character of the State 
itself. ‘ 

The maintenance of a certain standard of profit in dealing in large transactions 
in wheat, or cotton, or wool is a question whether a particular merchant or a par- 
ticular class of merchants shall make money or not, or shall deal lawfully or not, 
shall affect the State injuriously or not; but the question whether the standard of 
the laborers’ wages shall be maintained or advanced, or whether the leisure for in- 
struction, for improvement, shall be shortened or lengthened, is a question which 
touches the very existence and character of government of the State itself. The 
laborer who is engaged lawfully and usefully and accomplishing his purpose in whole 
or in part in endeavoring to raise the standard of wages is engaged in an occupation 
the success of which makes republican government itself possible and without which 
the Republic can not in substance, however it may nominally do in form, continue 
to exist. 

I hold, therefore, that as legislators we may constitutionally, properly and wisely 
allow laborers to make associations, combinations, contracts, agreements for the 
sake of maintaining and advancing their wages, in regard to which, as a rule, their 
contracts are to be made with large corporations who are themselves but an asso- 
ciation or combination or aggregation of capital on the other side. When we are 
permitting and even encouraging that, we are permitting and encouraging what is 
not only lawful, wise, and profitable, but absolutely essential to the existence of 
the Commonwealth itself. ; i 

When, on the other hand, we are dealing with one of the other classes, the com- 
binations aimed at chiefly by this bill, we are dealing with a transaction the only 
purpose of which is to extort from the community, monopolize, segregate, and apply 
to individual use, for the purposes of individual greed, wealth which ought properly 
and lawfully and for the public interest to be generally diffused over the whole com- 
munity. 

Senator Hoar has expounded the principle which should govern in the Con- 
vention deliberations concerning labor. Labor is not property; it is not held 
for sale the same as property is held. Property has many attributes which 
labor does not have. The only attribute of property in labor which the ma- 
jority, or its court, can trace is that labor is a service; or, to use the language 
of the majority is ‘‘ Capable of hire for reward.” When either definition ‘‘Serv- 
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ice,” or ‘“‘Capable of hire for reward” is given it is a begging of the question 
whether it is or is not property. 

The makers of the Constitution wrote a section providing for the expenses 
of the government. If labor was property it should and would have been valued 
and itemized for taxation according to the custom of that time. Property and 
labor, property and life, — are differentiated in the Constitution. Labor belongs 
with life; not with property. 

If labor is service, and service is property, then at what point or moment 
of transfer does service become property that cannot be taken without due 
process of law? 

When a man is drafted into army service is his labor property? If his labor 
is property wherein does he lose the protection of the fourteenth article? If 
he is property when he is working as a member of a labor-union how does his 
status change when he is obliged to work for the United States government? 

Tf labor or service is property does each man who is drafted contribute equally? 
If not why is one obliged to contribute more than another contributes, from the 
viewpoint of earning power, which he does if service is property? 

To say that labor is not a commodity or article of commerce, or conversely 
to define labor as a power which is antecedent to property, a power without ’ 
which commodities do not come into existence, is to recognize labor in any form 
as essentially a part of.a unity. 

This definition does not, as the majority say ‘‘divide the citizens into classes.” 
The majority conception of what labor is, and what labor seeks to accomplish, 
does make the labor of a wage-earner as a laborer, of a different class from one 
whose labor is that of a professional nature. 

Labor is the operation of the Universal Power to create; in the individual 
it is the individual expression of that Indivisible Power to create, — its highest 
function. When the labor power is exercised upon materials then the product 
of that kind of labor is a commodity or article of commerce. But the labor 
power is exercised when it finds expression through the production of an idea 
which may or may not be later clothed with the building designed by the labor 
power of the architect; or the fitting of the various parts to the building by 
the labor power of the mechanic; or the labor power used in evolving the laws 
that keep people out of trouble, or get them into it, providing for deeds, con- 
tracts, etc., concerning the building; or the labor power of the sermon which 
teaches the Brotherhood of Man, founded on the truth that all honest labor 
is an expression of the highest labor unity; and those who have ten talents of 
labor power should help, —not despoil, — those who have only one talent of 
labor power, for conscience is indissolubly diffused in labor power. 

Not content with its majority report against the declaration that labor i is 
not property and having finished its opinions that labor is property and is under 
the protection that is found in the fourteenth amendment to the Constitution 
of the United States nine members of the Judiciary originate a resolution which 
in entitled: ‘Form of Resolution Empowering the Legislature to Establish 
Compulsory Arbitration of Industrial Disputes.” If this resolution is based 
upon their declaration that labor is property they should amend the title so 
that it might read “a Resolution to provide that in labor disputes, property 
may be taken without due process of law.” 

Prejudice often governs where reason should prevail. The majority opinion 
appeals to prejadice based upon what has been, and what may be. Truth does 
give power, but power should never be used which does not clearly find its base 
in truth. Sophistry may for a time blind the eyes of those who seek truth care- 
lessly , but not those who have no desire for anything but the truth. 

The only relief from the Supreme Court decision is in this Constitutional 
Convention. The declaration enacted by the Congress of the United States 
and signed by President Wilson establishes the principle as a law of the United 
States that the labor power of a human being is not a commodity or article of 
commerce. Will the Convention sustain the Massachusetts declaration? 

Article V of the Bill of Rights declares that judicial authority is an agent of 
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the people and at all times accountable to them. This Convention is the people. 
pike it, a. a sovereignty sustain its Congress and its President of the United 

tates? 
The National Republican platform says: ‘‘We pledge the Republican party 

ae, faithful enforcement of all Federal laws passed for the protection of 
labor. 

The National Democratic platform says: ‘‘We have lifted human labor 
from the category of commodities. We have protected the rights of the laborers 
against the unwarranted issuance of injunctions.” 

The Massachusetts Legislature, following these pledges, enacted in 1914 
chapter 778. 

The Supreme Court has reversed that action. 
The Constitutional Convention is asked to sustain the first four, by voting 

for the resolution contained in document No. 342. 

The resolution was as follows: 

The labor of a human being shall not be deemed to be a commodity or article 
of commerce. And the Legislature shall not pass a law nor the courts construe any 
law of the Commonwealth contrary to this declaration. 

‘The resolution (No. 150) was considered by the Convention Thursday, July 
18, 1918. 

Mr. B. Gerry Brown of Brockton moved that the resolution be amended by 
striking out lines 3 to 15, inclusive, and inserting in place thereof the words 
“The labor of a human being shall not be deemed to be a commodity or article 
of commerce. And the Legislature shall not pass a law nor the courts construe 
any laws of the Commonwealth contrary to this declaration.” 

This amendment was rejected. 

The resolution (No. 150) was rejected Friday, July 19, 1918. 

THE DEBATE. 

Mr. Harriman of New Bedford: This is perhaps one of the most 
mooted questions that has been before the people of this Common- 
wealth. It has reached down into the very life of the people, and 
because of the conditions that have existed there has been a certain 
class of the citizens of this Commonwealth upon whom the contest 
has been forced, and I refer to those people in industry who have 
become organized. The entire labor movement,— and I make no 
distinction, sir, between organized labor and the labor movement, — 
has been affected by this usurpation of the power of the courts against 
the welfare and the well-being of the people. There are men here 
who will not agree with the position taken by those in the labor move- 
ment, but let me, if I may, trespass upon the time of this Convention 
to sketch in a brief and somewhat hurried manner the conditions that 
have given rise to this great question that has become involved in our 
industrial life. 

It is inconceivable, sir, that those men who formed the first Con- 
stitution could have conceived of the industrial conditions which have 
come to exist in our present life. We then had an individualistic 
system which has gone on until it has become collective, and capital 
has organized upon the one side and labor on the other. It has 
become inevitable that these two forces, struggling for existence, 
sooner or later should be brought into direct conflict, and some time 
or other, under some conditions, somewhere, the battle line will be 
drawn, and then and there at that time, beyond the control of any 
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‘men upon either side of the controversy, the battle will be fought to 
a finish, and in that battle is concerned every private interest, the 
welfare and the well-being of the entire people of our country. This 
contest is inevitable. As I have said, those men who drew the Con- 
stitution did not realize, and they had no means of knowing, the con- 
ditions that are in industry to-day. As time has gone on we have 
found that the industrial problems of our life have entered the politi- 
cal field, and we are confronted to-day with problems which affect 
the welfare of our entire people. The bread and butter problems of 
our people are being debated upon the floors of Legislatures and are 
being decided not alone in the halls of labor organizations and upon 
the fields of industry, but they have been thrown into the parliament- 
ary phase of our system and there they are for settlement, and they 
must be settled. There is no man here who can shut his eyes to the 
fact that sooner or later this great question of capital and labor has 
got to be settled, and for the peace and prosperity of our country it 
must be settled right. 

I do not stand here to-day and say that all the virtue and all the 
wisdom is confined within the ranks of labor. Far from it. Neither 
do I ascribe to the other side all the vices and iniquities that human 
flesh is heir to. Under our competitive system both sides are obliged 
to depend for their very existence upon the question of the survival 
of the fittest. The weaker must succumb to the stronger. In doing 
this there is injustice. Now, then, this contest is inevitable, and as 
labor organizations have become powerful, and as they have desired 
better treatment and a larger share in the productions of their hands 
and brains, they have gone into the political field to get them, and 
they have gone, not as I wish they would have gone, as a political 
organization of their own, but they have gone in and sought to con- 
vert, either by persuasion or by coercion, the politicians of the various’ 
political parties, doing it out of dire necessity, and saying to them: 
“Tf you don’t do as we say, if you don’t follow as we wish you to do, 
you will be retired to private life’. That has been one of the phases 
thus far, of this great struggle. What do we find? We find that 
some men have succumbed. Men have said that this is wrong, that 
it is class legislation. It is the only avenue that labor has taken to 
protect the worker upon the industrial field. 

There is provided a court of last resort, and in this country it is the 
courts. And I say here to-day that the courts, as our jurisprudence 
system is constructed and administered to-day, are the last citadel 
of private privilege, and there private privilege is being defended 
upon this, its last bulwark for its salvation. The working people 
have risen and captured, or are capturing, the political arm of our 
government. To protect property is the primal mission of the courts, 
always has been from time immemorial, for the first property right 
was that of a man to own the labor of another man. And so to-day in 
the courts, not through any personal desire of their own, but through 
precedent and through that theory that property must be protected 
above everything else, what do we find? We find that these modern 
industrial questions are passed to the courts. 

And I want to digress just far enough to say that there has not 
been an issue before this Convention, from the time the President’s 
hammer fell in our organizing until to-day, that has meant anything 
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to the people of this Commonwealth that has not involved the prin- 
ciple of where does the determination of the police power of the people 
lie. ‘That has been involved in every question before this Convention. 
The police power lies with the people. We admit it. But, sir, who 
is to interpret that police power? ‘To-day the courts do it. To-day 
the courts have in their hands the power to nullify and make in- 
effective the legislation of the representatives of the people, and they 
do it, and you and I know that they do it. Need I refer to any more 
glaring case, and, sir, it may be the Dred Scott decision of the labor 
question, than that on the child labor law, or the more recent one of . 
the Supreme Court of the United States in the case of the Hitchman 
Coal and Coke Company, where the Supreme Court of the United 
States has ruled that it is illegal for a man in the employ of another 
to ask a fellow-worker to join an industrial organization if in joining 
that it will curtail the privileges of the corporation by which he may 
be employed? Can you consider anything more dangerous to the 
liberty of the people than that? 

Again let me refer to the child labor law, and I do it because it is 
typical of any Supreme Court. The child labor law was passed after 
a long, long campaign, and in it was involved the fact that some 
States which were perfectly willing, and others under the lash, — and 
I say it of Massachusetts as well as of other States, — under the lash 
of organized labor, declared that the labor of children was illegal. 
By and by it came to the court at Washington, our Supreme Court. 
After all this agitation, after child labor was admittedly wrong, and 
after Congress had passed a bill and after the President had signed it, 
a Supreme Court that is amenable to no force under our government, 
that has no responsibility to any one as an organization other than 
as its members in their own humble opinion may view those questions, 
that court by a majority of one has said that the act to curtail the 
commerce in child labor, and consequently kill child labor and make it 
unprofitable, is not legal. 

Mr. Wasnpurn of Middleborough: The gentleman is referring, I 
take it, to the North Carolina child labor situation and the recent de- 
cision of the Supreme Court. Does he mean to say that the Federal 
law which was there attacked rested on any exercise of the Federal 
police power? 

Mr. Harriman: In reply to the honorable gentleman in the third 
division (Mr. Washburn of Middleborough) I want to say that I have 
reference to the Supreme Court decision which recently has annulled 
the child labor act, the Interstate Commerce Act. 

Mr. WasHpurn of Middleborough: As I understand the North 
Carolina case the Federal statute rested on an assumed exercise of the 
interstate commerce clause of the Constitution, and on nothing else, 
and the decision of the court was in effect that that law invaded the 
police power of the States. It did not undertake to say that child 
labor was unconstitutional. The Federal law had sought to provide 
that products which were the result of child labor should not go into 
interstate commerce, and the Supreme Court said that such legislation 
was undue interference with the police power of the States. Is not that 
the fact? 

Mr. Harriman: It is the fact, and I tried to make this. point: 
That the police power lies in the people, and the police power that 



1050 INJUNCTIONS AND LABOR DISPUTES. 

governs the welfare of our entire people lies in the Congress of the 
United States, as does the police power of Massachusetts lie within 
the confines of its own Legislature. 

Mr. WasHBURN of Middleborough: How can the gentleman say in 
one breath that the police power is within the jurisdiction of Congress. 
alone, and then in the next breath say that the police power of Massa- 
chusetts rests exclusively with our State Legislature? 

Mr. Harriman: I want to say that to my mind the objection is 
not valid that the gentleman has raised, because interstate commerce 
means what it says, — States with States. To my mind, the answer 
is, if a majority of the States in this country ordain a certain thing 
it should be the law of our entire country. So far as the State itself 
is concerned it is left under our government to the States, but there 
are some things that radiate from our State into other States. And 
there is more of an argument, if I may digress, for National prohibition 
than there is for prohibition in each of the individual States. It 
affects them all. For that same reason the Supreme Court of the 
United States has no right to interfere with an act passed by Congress. 
I was assured this morning by a distinguished member of this Con- 
vention, that law was the administration of common sense and justice, 
and if that be so, is there anything that you can conceive of in com- 
mon sense and justice anywhere where our flag waves and where 
American citizenship is supposed to rule, is there any thought in this 
land that would say child labor under any condition was right? 

I have digressed somewhat from injunctions, and I would touch 
upon that later. In my belief injunctions are but a small part of the 
evil. They are one of the outgrowths of this tyrannical, — and I 
use it advisedly, — system that has grown up in allowing a few men 
to set themselves above the acts of the people. That is the clear 
drawn issue, and upon that issue I and I believe other labor men are 
willing to be measured. 

It has been said in this Convention, said during the initiative and 
referendum debate, which some of you may recollect, that labor 
attacks ‘the courts, that labor would do. away with the courts. Sir, 
it is not so. Labor is defending itself and through itself is defending 
the people in their liberties against the encroachments of a system 
which has grown up in our courts and through our courts, and the 
sooner that it is realized the better. There are men, not labor men 
alone, but there are men who have sat upon some of the highest 
courts in this land, men who have occupied positions of Chief Justices 
of States, who say to-day, and say openly, that they believe, sir, 
that the Supreme Court of the United States should not have the 
power to pass upon acts of Congress. That, sir, is revolutionary to 
some, but it was not revolutionary at the formation of our govern- 
ment. When Mr. Justice Marshall decidéd the Marbury case and 
established a precedent many men doubted the wisdom of that de- 
cision, and Thomas Jefferson is quoted as saying that the Justice 
should have been impeached for that decision. And so you see that 
there has been all through, even from the inception of our govern- 
ment, that idea that the people should be free and untrammelled in 
their exercise of the police power which undeniably belongs to them. 
The labor movement has been charged with being opposed to the 
courts, with wanting to destroy them, but, sir, let me ask you as I 

e 
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stand here to-day, and as labor men review some of the acts that have 
transpired and say that they have seen what we claim is injustice 
done, what can you blame us for thinking? 

It is said here, and of course men may rise and say, that all men 
have an equal chance before the law. They do theoretically, but 
they do not in practical, every-day affairs of the courts. For instance, 
a man who has money, a corporation that has plenty of the wealth 
of the land, can hire good lawyers, smart lawyers, the leading lawyers 
of the bar. Not only that, but they can stand the expense of long 
drawn out litigation, or the making of long drawn litigation if it is 
for their advantage. Can an ordinary man, without money do it? 
Of course -he cannot. I will admit, I am not attacking the individuals 
on the bench; if you once get before them you get justice so far as 
in my opinion they will give it. There has been an attack upon this 
floor in this Convention upon the election of judges. I voted for 
the election of judges because I believe that it would tend to take 
away some of the criticism and some of the ill feeling, and would make 
them a bit. more democratic and responsible to the people, but, sir, 
either under an elective, an appointive, or a selective system of 
getting our judges the source of supply is the same, the lawyers. They 
are human, some good, some bad, all trying to do, I presume, as well 
as they can. But, sir, let me tell you that human selection does not 
create infallibility, and a judge may err, and what we are protesting 
against is a system that will allow even an honest man with a mis- 
taken judgment to set aside the will of the people and allow bad 
legislation, legislation that ill affects the entire people, to become the 
law of the land, and that is the great, and the only great phase that 
affects the people of this country. 
Now our injunctions. We find that injunctions have been issued 

for almost everything under the sun. Men have been thrown into 
jail. To show how injunctions are issued, during one of the strikes 
in Bethlehem in the steel works they got out injunctions against a 
body of men, hauled them up into court and finally went to trial, 
and they had this trial, and they had it in the office of the Steel 
Trust. They had constabulary all around that place and no man but 
the officers of the law was allowed, and one attorney for thirty-three 
men. The men were convicted and fined $1000 for throwing stones. 
Take the Debs case, — and that is a fair case in many ways. There 
are two lessons to be drawn from it. Debs at that time was the 
secretary of what was then the trainmen’s organization. A strike was 
impending. The railroad men in Chicago organized, as did the labor 
men, knowing that the war was coming. The labor men employed 
an attorney, the railroads employed an attorney, and the strike came. 
The railroads’ attorney went down to the Department of Justice and 
got himself appointed as a special district attorney and helped issue 
the writs against Debs. And I want to ask, would the Department 
of Justice have made a special district attorney out of the attorney 
for the labor men? That case was carried to the Supreme Court of 
the United States. There are two phases of it to which I want to 
draw your attention. It was decided, even in those days, that the 
Constitution of the United States was drawn so close that it had power 
over those working upon railroads, that they could not go out on a 
sympathetic strike. And in the Adair case, where a man was dis- 
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charged from his position because he belonged to a labor organization, 
that same court declared that the power of the Constitution was so 
loose, it was so loosely constructed, that they did not have any con- 
trol over the employment of men in that industry. Mr. Debs was 
sentenced to six months in jail under the Sherman Act, — under one 
part of it. It went along, and that act was somewhat amended, and 
then came before that selfsame court, — true, with a somewhat differ- 
ent personnel, — the case of the Standard Oil Company. They were 
convicted, but instead of giving them six months in jail as they gave 
a working-man they gave them six months to rearrange their charter. 
Do you think that the labor people of this country do not realize and 
recognize those things? Can you blame them for believing that they 
did not get a square deal from that arm of the government? In nine 
cases out of ten they have had absolutely no voice at all. And I want 
to say now that I believe that the only cure, I believe that the thing 
that will strike right to the very roots of the evil which does exist, 
is taking from the courts the power to declare acts of Legislatures 
unconstitutional, 

In this great contest that has grown up I want you to realize that 
fundamentally the law does not recognize the working-man. He has 
absolutely no protection, or recognition of his rights, under our law. 
It is said in our Constitution, and we are taught, that a man has an 
inalienable right to work. What does that mean? It means that he 
can work anywhere. And yet there is no provision made for his 
securing work if he is not to be employed at a profit, and if he does 
not work he becomes a loafer. If he becomes a loafer he becomes 
a vagrant. If he becomes a vagrant he gets into court and is con- 
victed and becomes a criminal. 

Now, these are in part the bill of grievances which labor has ¢o 
present. There are men in this Convention who can discuss more 
intelligently the practical working out of injunctions. I am not going 
to cover that, for I do not think it is wise for one man or two men to 
cover the same ground. But I do want to say that when we go to 
court, and I want you men to realize it, particularly the lawyers in 
this Convention, we do not find fault as an organization, nor do the 
people, with the justice that is doled out between man and man. If 
I have a friend who goes to court, has a suit against another, loses his 
case, and then comes to me for sympathy, the only sympathy I give 
him is that he did not hire a good lawyer. That is his business, and 
does not affect the community at large. But, sir, it does affect the 
community where there is legislation, and particularly progressive 
legislation that is nullified or where there are injunctions issued 
against us. The only thing that can accrue to the benefit of the man 
who has asked injunction has been the power to discourage industrial 
organization among the men or among the women who work, and 
in nine cases out of ten injunctions that have been issued on the 
flimsy excuse that men would do some wrong have been issued with 
the direct and open purpose on the part’ at least of the manufacturer 
to discourage industrial organization. 

And why do men fear industrial organization? Why is it that 
those men in industry who have grown strong and powerful through 
organization and through collective effort should seek to deny to their 
workmen the very weapon by which they -became a power in their 
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industrial life? It is because they know that their profits and that 
their material prosperity have been made out of the labor of other 
human beings, and if they can make it a property right let me tell 
you they will in turn use it to further enslave the working people 
of this and every other country. I want to say now that while the 
chains of slavery were stricken from the black man, that did not 
abolish the system of slavery in our civilization; and that slavery 
exists where it is in the power of any man to say: “You can work 
for me or you can walk the streets’, and then he does not. employ 
men unless there is profit in it. And so the profit system goes on and 
on until at last it reaches that point where the workmen themselves 
are forced by economic pressure to do, — what? To benefit their 
condition, and the moment they start to benefit their condition they 
ag themselves opposed to the material welfare of those who employ 
them. 

I know of but a very few instances where labor has had anything 
personal against those who employed it. It has been the system that 
it has rebelled against. In our neighboring city of Lynn to-day what 
do we find? We find one of the greatest and most powerful organiza- 
tions refusing to their men the right to organize, and why? I have 
asked that question several times. Because it means that if the men 
organize they will get shorter hours of labor, they will get better 
wages and they will get better conditions, and they themselves will 
have a voice in the industry by which they earn their living. Now 
let us analyze that for a moment. It is wrong for men to organize, 
and if you men will read document No. 150, which I brought into the 
Convention, you will find that it allows men to organize, gives them 
the constitutional right, which we now believe they have, but which 
has been infringed by injunctions and by other acts of Legislatures 
and courts. We believe that they should have that right. If they 
organize it means that they are in a position to bargain collectively 
with their employer, it means that they are not going to work at the 
hour the employer says, or at his wages. It means that they are 
going to have shorter hours of labor. Is there a man here who will 
defend long hours of labor? They will when they are employed as 
attorneys, but not when they sit in this Convention. 
Now let us come to wages. If the employee gets more wages, it 

means to a certain extent that there are less profits to those who 
employ them, therefore it is not good business, so far as the accumu- 
lation of dollars and cents is concerned. 
Now we come to conditions, and conditions, let me say to you 

men, are many times more vital to the worker than his hours of labor 
or wages, for conditions mean health and safety of life and of limb. 
And out of that there is another phase, and I beg this Convention 
again to digress just a bit. Out of that condition has grown‘ the 
demand for a workmen’s compensation act. It has been touched upon 
in this Convention. And why came it about? It came about be- 
cause of conditions in industry, where men, Women and children were 
maimed and killed, and so the organized movement which represented 
the workers had to take on the burdens and come before Legislature 
after Legislature, asking for relief} And I want to point out, so far 
as those three defences which were made so much of, that they were 
placed in our law, not by statute law, but by judicial decisions, and 
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if there ever was a case upon record where working-men have suffered 
and where the people have suffered by judge-made law it was upon 
this protection of property by the courts. 

I want to speak now in regard to our workmen’s compensation. 
Some of you may not know, if you do not you all should know, of 
the bitter, bitter battle which was conducted in this very room for 
this great measure; and who opposed it? Why was it opposed? It 
was opposed for the very reason that it meant less profits. to the em- 
ploying interests of this Commonwealth, and you cannot advance a 
single argument other than that. . 

I challenge any man on this floor to say that there was any other 
reason for that, only that it meant more money to the workers and 
therefore it must come out of industry. And so there was established 
in this Commonwealth the theory that industry should bear at least 
a part of the burden, and a law was passed. It is very interesting. 
The law was passed, and the people assumed that it meant what it 
said, that the workers of this Commonwealth were to ‘be’ protected 
in industry. It did not go as far as it should have gone. The State, 
to my mind, should have established a State fund and forced every 
man into it. And at once and for all, and this is where we should 
have the police power, they should have declared that there should 
be no agency in the Commonwealth that should make money out of 
the crushed bone and sorrow and suffering of the workers, the pro- 
ducers, in this Commonwealth. That is the theory of it. 

Now, what does the decision of the court do? A man said td me 
in the lobby this morning that that did not amount to a great deal; 
but it does, and I hope to be able to show the Convention, at least 
what our fears are by past experience, that it amounts to a great 
deal. The Supreme Judicial Court through a decision in 1915 on the 
assumption of risk, and I read that “the ‘assumption of risk’ meant 
that by accepting employment in any industry the workmen entered 
into an unexpressed, tacit contract that they would bear all the suffer- 
ing and loss that came to them,’ the court found that. practically all 
cost and loss were to be accepted. The Workmen’s Compensation 
Act abolished this cruel and unfair doctrine, along with two others 
which the courts had created, “fellow-workmen” and “contributory 
negligence’. But the Supreme Judicial Court in Ashton ». B. & M. 
R.R., 222 Mass. page 69, tells us that 

It is well settled that where one is employed to perform manifestly dangerous 
work, there is no liability where the risks growing out of the work are assumed by the 
laborer by his contract of employment. 

Thus the Supreme Judicial Court in 1915 ignores the law of 1911 which abol- 
ished the doctrine of assumption of risk, and it assumes the existence and force 
of that doctrine, as though the Legislature never had spoken. 

Again, the same court: 

The removal of such defence has no application in a case of this kind where evi- 
say shows that the deceased assumed the risk by virtue of his contract of employ- 

nt. i 

That, sir, is the decision of our court. It will be said that it does 
not go as far as the act, but it was an entering wedge. I am not a 
lawyer, but I know that cases are decided on precedent, that one 
judge draws it from another, and if one judge goes a little way another 
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judge may go a little way further. I know that if there is any force 
that is able even in the least to interfere with or to annul or to curtail 
the power of this act the court that allows a little of it will allow a 
greater and a still greater share, until perchance that act in itself 
will revert back to where it was before. But now what happened, — 
and again I give simply a side light. In regard to this the Legis- 
lature of 1911, and I read just a section of the 1911 law, because it 
may throw some light, said that 

In an action to recover damages for personal injuries sustained in the course of 
employment, .it shall not be a defence that the employee or a fellow-workman was 
negligent, or that the employee had assumed the risk of the injury. 

In addition to this case, the case of Johnson v. Cochrane Chemical 
Company, in the same volume, seems to set up the discredited fellow- 
workman idea. And there you have it. There you have it again in 
practically modified form. There you have another occasion of where 
the court has interfered, interfered with the will of the Legislature 
that meant so much to the women and children of this Commonwealth 
for their protection. 

Oh, can you think that there is no unrest? I heard a man in this 
Convention deliver an address, and he said there was not any unrest 
that he had been able to find. Sir, there is unrest. I have here the 
testimony given before the Industrial Commission at Washington sev- 
eral years ago, and they divide that testimony, —I am not going to 
read this entire book, — they divide the testimony in this book given 
at that hearing. They called before that investigation probably scores 
and scores of lawyers and men in all walks of life, and out of that 
this much here (indicating) that I show is devoted to labor and lia- 
bility. Men came from all walks of life before that commission. 
Here and there they picked out the best mén they could find to come 
before that body and express to them their idea. 

Judge Cowan of New York, who has occupied a high position, — 
has been Chief Justice of the Court of Appeals, if I remember right, — 
appeared before that commission and said that the issuance of in- 
junctions and the interference with legislative power to his mind was 
the cause of industrial unrest. Judge Clark of North Carolina said 
the same thing. Let me show you. Ordinarily every man believes 
that where the courts are open men are entitled to a Civil trial; yet 
in West Virginia, during a strike, martial law was declared. Courts 
were open and yet the martial law tried them and fined them, and 
courts held that trial by military authority was legal. And it went 
so far that Judge Cowan was obliged to make a public statement. 
He said in that statement if that was allowed to stand, the liberties of 
this country were in danger and absolutely had no standing. 

Those are some of the things. While they have occurred in other 
States, and while I am willing to admit that perhaps in Massachusetts 
we have not had the same industrial unrest that we have elsewhere; 
while I am willing to admit that our courts perchance are better than 
theirs, — it is tinged with local pride, —I say to you that those 
decisions that I have named are detrimental and breed unrest be- 
cause there is a feeling in the mind of every man, particularly those 
of the Anglo-Saxon race, that he has a right to trial by jury; that 
it is an inalienable right, and these decisions would deprive him of 
the right of trial by jury, would deprive him of one of the God-given 
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liberties for which his forefathers fought and for which he is willing 
to die if necessary to preserve those selfsame liberties. And that, 
sir, is the issue so far as the courts are concerned. 

And now I. will touch briefly upon injunctions, because they apply 
to this State. We have in this State wide sweeping decisions of the 
courts in regard to injunctions. Adopting the same course that was 
adopted under the Workmen’s Compensation Act, the organized labor 
people of this Commonwealth and others came and asked for an 
anti-injunction law, and it was passed, passed by representatives of 
the people; and again we supposed that the voice of the people was 
supreme. But lo and behold, we find that again it was but an illu- 
sion. Again there stood that selfsame force which again would annul 
the voice of the people. Sometimes I wish that I was a lawyer and 
sometimes I am satisfied because I am not. Because if I were a lawyer 
perhaps I could discuss this question of injunctions more ably and go 
into the law better for your information from our standpoint. How- 
ever, this anti-injunction law was passed, and then the Supreme 
Judicial Court, in a decision handed down, nullified and declared un- 
constitutional the anti-injunction Act of 1914. This act has been on 
the statute-books of Great Britain, — practically the same law, —for 
forty years. It was not drawn in Massachusetts but was the work of 
the best talent that the American Federation of Labor could procure. 

The most striking thing about this decisioa is the complete reversal, 
— and here again is a different phase of it; here again will be shown 
when the courts on another occasion took position diametrically op- 
posite to this, in which they reversed themselves, showing that they 
are not infallible and that it is far safer to rest it in the chosen repre- 
sentatives of the people and the people themselves than in a body of 
men responsible to'no man other than to him who appointed them, 
and thereupon that responsibility practically ceases to exist. In De- 
cember, 1892, when Dinah Worthington and others of Fall River 
struck for higher wages, were defeated and black-listed and went into 
court with a petition that the employers be restrained from inter- 
fering with their rights to earn a livelihood by maintaining a black- 
list and that they be enjoined to withdraw and destroy all black- 
lists, the court replied (Worthington ». Waring, 157 Mass. 421, 423): 

The rights which the petitioners allege the defendants were violating — 

Now listen to this, — these rights to earn a livelihood, — 

are personal rights, as distinguished from rights of property. 

Their case was dismissed without injunction or other form’ of relief. 
When, however, in Haverhill the Shoe Manufacturers’ Association 

appealed to the court against the labor agents, the Supreme Judicial 
Court said: 

The right to labor and to its protection from unlawful interference is a constitu- 
tional as well as a common law right. (Cornellier ». Haverhill Shoe Manufacturers’ 
Association, 221 Mass. 554, 550.) 

The Supreme Judicial Court, in its last decision on this matter, — 
this is the case in which there arose the question of the constitution- 
ality of the Anti-injunction Act of Massachusetts (Acts of 1914, 
c. 778), — quotes in 1916 several decisions supporting the following 
declaration: 

The right to work, therefore, is property. (Bogni v. Perotti, 224 Mass. 152, 155.) 
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In the Fall River case the court said the right to earn a livelihood 
is a personal right. Nearer our time it said this is a property right. 
[Reading] 

It is protected by the fourteenth amendment to the Constitution of the United 
States and by numerous guaranties of our Constitution. It is as much property as 
the more obvious forms of goods and merchandise, stocks and bonds. 

And that, sir, was the decision of the Supreme Judicial Court of Mas- 
sachusetts in reversing itself, putting labor in the class with bonds 
and stock and livestock. There is no difference, sir, between labor 
and the material of manufacture. It is raw material. It is the same 
under this decision, and in our industrial system it is in the same 
position as a bale of cotton, with one exception, — if business is not 
good a manufacturer can put a bale of cotton on the shelf and let it 
stay, but he cannot put a weaver on the shelf or he will starve and 
die. That individual has got to eat, and there is the human element 
that enters into it that differentiates between labor and property. 
And so we find the court.in reversing itself has come to protect prop- 
erty in preference to the right of the working-class, and it quotes, — 
oh, you lawyers must laugh and smile to yourselves when it quotes 
the fourteenth amendment to protect property rights: oh, you men 
know as well as I that the fourteenth amendment never was intended 
to protect property rights. You men know that it was meant primarily 
to protect the Negro in the south after the war, that those men who 
voted for it had no idea of its being used for the protection of prop- 
erty, and not until 1882, where a railroad in one of the western States 
thought itself used unfairly, was it ever invoked to that end. No 
man ever had thought of it until some bright lawyer had an idea that 
he would get away with it, and he did get away with it and carried it 
on until it became the judge-made law of the land behind which every 
private interest has hidden and has plundered the people of this coun- 
try right and left and has been protected. : 

Why, sir, out of fifty-one cases that have been brought to the Su- 
preme Court of the United States under that amendment, only eleven 
of them, I think, relate to personal right and in only one of those 
was the plaintiff successful in his litigation. Oh, you men know that 
that amendment has been perverted to protect property rather than 
person, and these men get behind that fourteenth amendment and 
say: “Oh, this law is unconstitutional.” And let me say now that 
whether you change your Constitution or not, the time is coming, 
my friends, when the things that are not constitutional now will be 
constitutional and the things that are constitutional now will be un- 
constitutional then. Because times change; we live in change, and 
the things that are not good must pass. There is a higher law, there 
is a higher voice, there is a last court of resort that is higher than 
any Supreme Court, higher than the quibblings of lawyers. It is the 
court of public opinion, and in that court of public opinion will be 
decided, as was decided the freedom of the black man, — will be 

‘decided the freedom from wage slavery of the white man. This I 
believe to be true. I may not live and you may not live to see the 
fruition of these ideas, but, my friends, they are coming. Is there a 
man here who will deny that Government is controlling more than 
ever before? Is there a man here but who will admit that you cannot 
regulate another man’s business? It has been tried. You cannot do 

1 
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it. A thing must be owned publicly or it must be owned privately; 
there is no middle ground. And which is it going to be? It is going 
to be, in my opinion, the view of the majority that in this great war 
for democracy, — why, sir, the people actually believe it; they are 
coming to believe it, — they are coming to believe that democracy 
means something more than casting the ballot, that democracy means 
a square chance in life, that democracy means shorter hours, better 
labor conditions, wages that are commensurate with the standard of 
living. That is what they mean by democracy now. And _ how are 
you going to get it? There is only one way, and that is for democ- 
racy to enter industry. 
Now there are men here who do not believe it, but you at least 

want to pay attention perhaps not to my voice but to this phase of 
it. Democracy is going to enter industry, and those people who are 
employed in industry are going to have a larger voice in the govern- 
ment of that industry. They are going to have a larger share in its 
output, and if once started on its road it will continue until the workers 
control the entire industry in which they labor. And if they do that, 
my friends, you will have linked with your political arm of your 
government industrial solidarity. And I say now the only safeguard, 
the only safeguard that can accrue to our people, — and I want to 
stop long enough to say that I do not include simply the wage-earners 
in the working-class; every one who does anything of usefulness be- 
longs to it, — the only thing that can accrue to the future prosperity 
of our land or the world is that industrial democracy, the people in 
industry, should be allowed to express themselves upon the political 
field. If we do not have this it will be either the bomb or the bullet, 
one or the other. I believe that in this country we can avoid that 
condition. But you never can avoid it if you allow any arm of your 
government that is irresponsive and unregulated to stand between 
the people and better conditions of livelihood. And the courts of this 
country do it, they are hedged in by precedent; they are hedged in 
by all the legal technicalities that a man can imagine. The average 
man who comes to the bench comes colored one way or the other; 
and if he be colored, if he be tinged with progressivism, let me say 
that there is not a force under God’s heaven that is not used to keep 
him from that position. And while it may be true or untrue, I want 
to make this statement which cannot be denied, that the conserva- 
tives of this country never played into the hands of their opponents 
as they did when they opposed the appointment of Mr. Justice 
Brandeis to the Supreme Court. You cannot convince the great 
mass of people of this country but what the fundamental opposition 
to the confirmation of Mr. Justice Brandeis was the fact that he was 
known to be a progressive and consequently was ungafe and did not 
have a judicial atmosphere about him to sit upon the Supreme Bench 
of the United States. They may say: “It is not so;” and it may 
not be so, but you cannot convince the rank and file of the people 
that it was not so. You will find everywhere that where men tinged 
with progressivism come up that same opposition is against them; 
and why? It is because, as I said in the first place, the principle has 
been, the custom of law from its inception down to the present day, 
has been to protect property, and there to the courts property flies 
for protection, — and gets it. 
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The labor movement has no desire to take property away from a 
man, it has no desire to work an injustice; but, sir, it does hold this 
great principle, and it is the fundamental principle of democracy, 
that no man, — no man, — has a right to acquire property and use 
it to the ill of any other man. That is why we are finding fault, 
because no man has a right to take unto himself the products of 
other. men’s toil and by doing that work a hardship on any human 
being on the face of the earth. That, sir, to my mind is the science 
of government; that, sir, to my mind is the goal we are approaching. 
It will be hindered, it will be impeded, but, sir, the end is as sure 
and certain as that the sun will rise and that the sun will set. And 
this great war that is going omis going on because primarily, fundamen- 
tally, the peoples of the world do not have an opportunity to govern 
themselves. You can have legislators elected and you can have the 
initiative and referendum, but, sir, no more dangerous step ever was 
made, no greater blow ever was received by progressive legislation in 
this Commonwealth, than when there was put into the I. and R. 
the protection of our judicial power. Can you conceive of a free and 
enlightened government where there are three arms of our govern- 
ment, — the executive elected, the legislative elected, but the judi- 
ciary entirely free from any restraint whatever other than their own 
opinion? Oh, I believe it is a fundamental weakness in our Govern- 
ment. This government will survive. This government will survive 
even if that change has taken place. And I want to assure you 
again in closing that I have no fault to find with the judges. They 
are honorable men. But, sir, they are dealing with machinery that 
is antiquated and was not made to fit the present industrial condi- 
tions which have invaded the field of politics and which will invade 
it still more. I am pleading to-day for the enactment of this legisla- 
tion that will give to the worker the right to organize and give to him 
that fundamental right to do collectively what he can do singly, to give 
to him the assurance that labor is not property, that labor is something 
that is holy in itself, and I trust this Convention will do it. But if this 
Convention does not do it the end is not yet. We will go on and go 
on till every barrier protecting private interests, — the interests of those 
men who would live by the sweat of another man’s brow, —is removed 
and until every man, woman and child shall have an equal oppor- 
tunity, and with that equal opportunity will come equal chance before 
the law and where no man will have incentive through material interest 
to injure the welfare and the well-being of his fellow-men, the State. 
I thank you. [Applause.] 

Mr. Lowe. of Newton: I have a great deal of sympathy with 
much that my brother in the first division, the gentleman from New 
Bedford (Mr. Harriman), has said, and I have had occasion to con- 
sider and be brought near the problems of labor a good deal in the 
last ten years. I was on the committee with the gentleman from 
Clinton (Mr. Saunders) which drew the Workmen’s Compensation 
Act, and in that connection we saw a great deal of the laboring men, 

‘union labor and others. I was for a short time the chairman of the 
then newly created State Board of Labor and Industries, and in that 
connection saw a good deal of the union and non-union laboring men. 
And JI am heartily in sympathy with many of the things which they 
seek to do. And I will say in parenthesis that they understand 
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what they want and get it very much better than the people who 
are supposed to be opposed to them, namely, the capitalists. They 
get legislation, much of which is good legislation in my mind. They 
get it more successfully than the people who are opposed to that 
legislation get things which they want. And why do they do it? 
I merely put this in because I think other people should draw a les- 
son from the union laboring men. They get it because they keep to 
their job. They keep all the time before themselves the possibility of . 
getting legislation which they want, and they see to it that that always 
is before the minds of the people and of the Legislature. For that I 
say they deserve the laws that they have got, many of which, as I 
say, in my opinion are very good laws. 
Now my brother has covered rather a wide field in his remarks 

and I shall try to narrow it down to the proposition which is before 
us. In the first place, I wish to deny an idea which I do not think 
the gentleman meant to give but which apparently ran through his 
remarks, and that is that unionism was illegal. Unionism has been 
legal in this State since 1842 at least. In that year Chief Justice 
Shaw, — a name not very much liked by our labor friends, — but 
Chief Justice Shaw held that a labor-union was legal and that people 
for joining a union, merely for that reason, could not be indicted for 
conspiracy. So that since 1842 at least labor-unions have been legal 
in this Commonwealth. 

Mr. Brown of Brockton: I suppose that you allude to the decision 
in which the judge laid down the dictum that what it was lawful for 
one to do it was not unlawful for them to gather together in union 
to do, and that a man could not be bound by the acts of a certain 
organization unless he himself participated in it? Is that the one 
you refer to? 

Mr. Lowe1u: I refer to the case of Commonwealth v. Hunt — 
Mr. Brown: Yes. 
Mr. Lowrtu: — which is one of the leading cases in this country, 

if not the leading one. 
Mr. Brown: Yes. 
Mr. Lowetu: In support of union. 
Mr. Brown: I recognize it; that is it. 
Mr. Lowrutu: That has been the law here, I say, since 1842. 
There has been a great deal of talk by the member from New 

Bedford, and a great deal of it I sympathize with, that courts always 
have-not been just and fair to labor men; and they have not. There 
is no question of that, that in many States injunctions have been 
issued at times when they should not have been. I agree to that, 
that sometimes in this State, though less than in other States, certain 
injunctions have been issued and carried out in a way in which they 
should not have been. I agree to that. But that is not the propo- 
sition before us. In the first place, the resolution which we are talk- 
ing about, No. 150, starts out with this: 

The labor of a human being or the right to labor is a personal right and not a 
property right or a commodity or an article of commerce. 

With that declaration, I sympathize. I do not believe in it, I do not 
think it is true altogether, but I sympathize. I do not blame the gen- 
tleman from New Bedford from feeling himself, we will say, degraded 
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by being classed with a bale of cotton as a commodity, and I realize 
his idealism in trying to get something against that into our Consti- 
tution. But the fact, as I see it, — and we perhaps are going into 
metaphysics, which is not, I think, a very good excursion, but I will 
not take you very far, — the fact is that labor is in a certain sense 
a personal right; of course it is. I cannot be made to dig in my 
garden unless I want to, — as I do perhaps once a week. But labor 
is also in a sense property, because there is nothing made anywhere 
to which labor is not a part, and it is property also in this regard: 
The courts have drawn a distinction, and as it seems to me a very 
proper one, in cases where there is a contract to labor. If there is 
a contract to labor, then that contract to labor by the man who is 
going to do the labor is a property right, and the courts have made 
him fulfill that contract. 

Mr. Brown: Mr. President. 
The Presipine Orricer: Will the gentleman yield? 
Mr. Lowetu: I yield, if he does not go too far into meta- 

physics. 
Mr. Brown: I thank you, sir. I certainly shall not, because I 

am going to narrow my remarks very closely. Please tell me this: 
True, it is your right to labor in that garden. You may elect not 
to labor in that garden, but when does that become property? At 
what point from the time you start to labor till the time you get 
through, — at what point is that property? 

Mr. Lowruu: That leads us into metaphysics and I merely say 
that my feeling on the subject, which is worth as much or as little 
as the next man’s, is that a man’s right is personal until he agrees 
to give it to somebody else, and then perhaps at that moment of time 
it becomes a property right. 

Mr. Brown addressed the chair. 

Mr. Lowett: I refuse to yield because we have here not a question 
of metaphysics, about which we can argue all day and like Milton’s 
fallen angels be just as wise at the end of it or at the end of the 
century as we were when we started. We have here a practical ques- 
tion. The idealists in the labor movement, — and there are many 
of them, and very attractive gentlemen they are and many of their 
ideals are attractive, — the idealists in the labor movement have 
got this idea about slavery and about personal rights. The idea 
that the labor people are slaves is to my mind, —I cannot compre- 
hend it, so that I will not try to battle with what I think is a 
shadow. But the idealists have this floating vision of the personal 
right of labor being put into the Constitution. It is merely a vision, 
in my mind, because it would not do any good. It would not change 
the law at all if it were put into the Constitution, but the practical 
man, — and the labor men, rank and file, and the leaders, are most 
of them nothing if not practical, — they know what they want and 
they know how to get it, and they do get it. The practical men have 
got something quite different from a millennium when they come to 
asking for their rights. Their idea is this, —it is in every one of 
these resolutions and that is what they are after, — their idea is that 
there shall be no control over their organizations by any one whatever, 
but that they shall be supreme. Now, is that right? At this time 
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of our civilization are we going to say that any class of men shall 
be without control over them? If we are, vote for these measures; 
if we are not, vote against them. That is all there is to it. As our 
frame of government is formed, an injunction is the only thing which 
can prevent violence if a strike occurs. Now it may be unfortunate 
that that is the fact. I do not say that the court is the ideal tri- 
bunal to have that matter under its control. Perhaps we could frame 
some better way. I helped in framing the Workmen’s Compensation 
Act, which took from judge and jury the question of the value of a 
lost leg and gave it to a tribunal which we thought would give better 
results, and I think on the whole it has. Now possibly some differ- 
ent tribunal might be found. But it has not been found; and the 
fact is that as we are now, the only power which controls either the 
capital or labor in this matter is the power of the court through the 
issuing of an injunction. 

I shall not defend the issue of injunctions. Some ridicule was 
brought in our committee, in the hearings of the joint committee, 
over the cumbrous language of the proceedings in equity. Well, 
they are cumbrous. Like everything else they are the result of his- 
tory and they are quaint and antiquated, many of them. It is a 
fit subject for gentle ridicule, perhaps, and there are times when the 
courts, — though they are few in this Commonwealth, — there are 
times when the courts have gone too far. But will you say for that 
reason that the laboring class and capitalists shall be set apart that 
they may fight out their battles in the streets of Boston with no one 
to control them? ‘That is practically what it amounts to if we pass 
this resolution. 

The case referred to, of Bogni v. Perotti (224 Mass. 152), was the 
case in our Supreme Judicial Court which said that the bill passed 
in 1914 was unconstitutional, and the court referred to the fourteenth 
amendment of the Constitution of the United States which said that 
no State should deny the equal protection of the laws. And why 
was that decision made? It was made for this reason: That under 
it the labor men themselves were denied access to the courts which 
any one else except labor men could have. Now you are setting apart 
a class of labor men and saying: “You shall not go to court to pro- 
tect your threatened interests, while every one else not within that 
class can go.” The court said that clearly was depriving them of 
the equal protection guaranteed, — or equal protection; the phrase 
is “the equal protection of the laws.” That is right. 

In my opinion if we change the word “property”, if we say “labor 
is not a property but is a personal right,’ we should not change 
that in the slightest. If we called it a personal right we still should 
be depriving the person of the equal protection of the law if we made 
a class of persons, depending on whether they labored with their 
hands or did not labor, and providing that for these the courts should 
have no power or no control. ‘So that that is the question, — and I 
am not going to delay this Convention any further, — that is the 
simple question. When we have left aside the metaphysics of one 
part of it the practical question is simply this: Shall we make a 
class in the community which is absolutely, entirely above control by 
anybody else, which can do what they please without the slightest 
interference by anybody else? It seems to me that is absolutely 
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wrong. That is the clear issue. If you want it, vote for any of these 
measures; if you do not, vote against them. [Applausel. 

Mr. Donovan of Springfield: I just rise to ask a question of the 
gentleman who has just taken his seat, if he would answer the ques- 
tion, please. 

Mr. Lowetu: I shall be glad to answer it if I can. 
Mr. Donovan: I should like to ask the gentleman if he wishes 

to convey the impression that to declare the right to labor a personal 
right would create classes, — that is, I suppose he means social 
classes, — in this State, and would he contend that if we hold that 
the right to labor is a property right it will eliminate classes or at 
least it would be a refusal to recognize the existence of classes? 

Mr. Lowretu: My friend from Springfield is a practical man. He 
does not want us to put the phrase “Labor is a personal right’ into 
our Constitution and then stop there. What good would that do us? 
He wants us to put into the Constitution and as a necessary corollary 
to it, into our legislative proceedings, our laws, the fact that no in- 
junction can be issued dealing with this personal right. That would 
make a privileged class just as much as when labor is called property. 
It makes no difference whether you call it what I think it is in this 
connection, property, or what I think it is not in this connection, 
personal right; it makes no difference what you call it. When you 
add on the fact that in dealing with that series of affairs “No in- 
junction shall be issued,” you thereby make a class distinction and 
make one class superior and supreme within the Commonwealth. 

Mr. Harr of Cambridge: May I ask a question of the gentleman 
who just sat down? If the dreadful consequences which he portrays 
are to follow from the provisions before the Convention, how does 
it come that William H. Taft, ex-President of the United States, made 
himself the champion of an attempt to prevent the United: States 
courts from exercising the right of injunction in labor trials? 

Mr. Loweuu: I cannot answer that question. What ex-President 
Taft did or did not think I have no means of knowing. But if ex- 
President Taft had been in Massachusetts with this law which was 
declared void before him, he could not have arrived, in my opinion, 
at any other decision than the one that was arrived at, for the very 
reason which I repeat, — apparently the gentleman wants me to re- 
peat, — over and over. I repeat that when you make any class of 
the community not subject to the procedure of court when everyone 
else is, you are making a privileged class. 

Mr. Brown of Brockton: The fundamental thesis underlying all 
these resolutions reported by the committee is this: Labor is not a 
commodity. Labor is not property. Now I want to confine my 
argument to that proposition. I ask the judgment of the Convention 
upon that. Why do we proceed to argue on deductions if we can 
come down to the original premise on which deductions are based? 
Do you say it is metaphysical? I answer: It is in the Constitution 
now. By the decision of the Massachusetts Supreme Judicial Court 
the Constitution now says labor is property. The Senate and House 
of Representatives of the United States, acting on a report of the 
Judiciary Committee, composed of some of the ablest lawyers in the 
United States, did not consider this question metaphysics. If I had 
time I would read you the distinguished names which say that this 
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declaration is fundamental and goes way to the base of human free- 
dém. The Clayton Act distinctly declares as one of its provisions: 
“Labor is not a commodity,’ and it was recognized by the enemies 
of labor as it was recognized by the friends of labor as a new epoch 
in the cause of human freedom. Immediately following the passage 
of this act the labor men of Massachusetts, feeling that they would 
like to have Massachusetts to the front in the cause of human freedom 
as she was in days of anti-slavery, caused to be enacted a law in 
which that fundamental principle found expression, — “Labor is not 
property.” The Supreme Judicial Court accepted the challenge and 
in the case to which the chairman of my committee (Mr. Lowell) 
has referred, laid down the principle, — “Labor is property.” Thus 
you find the Constitution of Massachusetts, as interpreted by the 
Supreme Judicial Court of Massachusetts, in conflict with the supreme 
will of the United States as expressed in Congress after a long and 
very able debate upon this whole subject. 

Is it of any consequence? Sometimes I think not. As I look about 
this chamber for men who were elected here by the use of funds of 
labor organization and the money of labor men and women, — they 
are absent. Why should I take any very large brunt for organized 
labor? I am not taking it for organized labor; I am going to take 
it for the cause of human freedom. [Applause]. 

Your precedents, so far as conspiracy is concerned, go back 600 
years; it took us 600 years before we got clear of precedent. Labor’ 
was property in the Feudal times. It went with the soil; it was-a 
part of it. Labor certainly was property in slavery times, because 
the labor power was personified in the individual. “How much for 
this good looking Negro? Look at his teeth; examine him; sound 
and kind, a good producer. How much?” He was auctioned on 
the block. Property? Of course he was property. But behind that 
machine, that human machine, was that everlasting human power, 
the Divine power. And the logic of events determined: “There is no 
property in human flesh.” 
May I say incidentally this: I want members: to be interested. 

I want them to confute my argument by question at any time, prove 
to me that I am wrong. I ask the gentleman from Wellesley (Mr. 
Pillsbury), prove it not by the dictum of the court but by argument 
as should be done in any modern decision; not a medieval dictum; 
but scientific reasoning. Show me when this labor power becomes 
property. I know when the product of that power becomes property, 
because I can put my finger on it. Man has a natural and inalienable 
right to acquire property, but he is not property. I can show you 
how by the exercise of that natural and inalienable right, including 
the right to apply God-given power where and when he will, that 
he acquires property. Here are two things, the natural right of the 
individual and the property which he has acquired. I can see that. 
Too often in the past and too often in the future shall we hear the 
labor men undertake to say: “You lawyers are not laborers.” Will 
you help them by saying: Labor is property”? The chairman of my 
committee wants to help them, because if labor is property because 
labor produces something tangible then your labor as a lawyer is not 
property. You are not a property producer. Come, now, prove to 
me that you are. As a lawyer you use labor power; and I use it as 
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a printer. With this labor power I show a product as a result of its 
use; you can see the product. You lawyers use the same kind of 
power; you labor as we labor. You ministers use the same kind of 
power, —I hope purer than sometimes we get it. But when does 
that power become property? When does the labor power exercised 
by the minister become property? Show it to me. 

Mr. WasHBuRN of Middleborough: The gentleman from Brockton, 
accepting his challenge, has referred to the Clayton Act. That was 
a statute. How can a statutory declaration be deemed to be funda- 
mental or organic if it conflicts with the Federal Constitution, as the 
Supreme Court of the United States has said that such a similar 
declaration does? 

Mr. Brown: May I ask before proceeding, and I think for the 
education of the Convention as well as myself, will the gentleman 
who last spoke please enlighten me further, when has the court said 
that? 

Mr. Wasusurn: The Clayton Act itself has not been construed; 
that is so. 

Mr. Brown: Granted. 
Mr. Wasusurn: But the Supreme Court of the United States, in 

several decisions to which I will call the gentleman’s attention if he 
is not familiar with them, has held that labor, the right to labor, is 
a property and not a personal right. 

Mr. Brown: Of course it has! Of course it has! And you are 
face to face now with the question: “Is the court right?” The 
court said other things in the Dred Scott decision, and Abraham 
Lincoln says: “Obey the court, but change the court.” And the court 
was changed, and the court does not now render any such decision. 

You have a fundamental declaration here, a fundamental principle 
of human freedom. You are right at a parting of the ways, in my 
opinion. Are you going to continue the old feudal system that a man 
is property? He was under the old conditions. Again I:return to 
the idea: When does your power as lawyers become property? I 
think that is the easiest way to prove as a fact that labor is or is not 
property. Is it in the brief? As property the brief would sell for 
old paper. I do not say that there is no property as the result of 
your labor. Why, you create property by using your labor power. 
I think you can see here as lawyers what I am struggling to make 
clear. Why not some lawyer, some college graduate, stand up and 
show me wherein I am wrong about this, metaphysics or otherwise? 
Is metaphysics too much for us? Is labor property or not? Is labor 
a commodity? The Clayton Act says it is not. It either is or is 
not. I do not care to go into injunctions, I do not care to abuse 
judges, I do not care to argue whether it is a power to be used by 
labor organizations or not. The question is: What is labor? 

Mr. Merriam of Framingham: I wish to ask the delegate from 
Brockton if he does not fail in this matter to distinguish between the 
laborer and labor? I know of no decision in our land to-day by any 
court that the laborer is the property of any one. The decision by 
our court in Massachusetts is that the right to labor is the property 
of the laborer, and I think in that matter there is a broad distinction, 
and my friend from Brockton has failed to distinguish this fundamental 
proposition, that our court nowhere has asserted the right of prop- 
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erty to the laborer, but merely is upholding the right to labor as the 
property of the laborer himself. 

Mr. Brown: I would be glad to have the gentleman turn to that 
act and show me that the court says that it is a personal right that 
belongs to the individual himself, that that is a property right which 
is personal and belongs to him. Show it to me. 

Mr. Merriam: That is the exact language in substance of Chief 
Justice Rugg in the case of Bogni v. Perotti, where, so far as I can 
recollect, he states that the right of a man to his labor is his prop- 
erty, and that is the essential meaning of the word. The word “ prop- 
erty” means what is one’s own, — that the right to labor is the 
laborer’s own property, entitled to the protection of the law. And 
in view of that decision I wish to repeat, as I said before, that that 
opinion, it seems to me, is a bed-rock decision in the interest of the 
laboring man himself. 

Mr. Brown: As to whether it is or is not for the benefit of the 
laborer is not the question I wish to debate. As to what it is in 
substance according to the interpretation of the gentleman from 
Framingham, who above all others is fair and would not state any- 
thing contrary to what he sees it, that is his interpretation. That 
is the difficulty. Unfortunately, I do not read that as he does. As 
to the fact that the property is owned by the laborer, that goes with- 
out saying. In the name of heaven, to whom does the property 
belong if labor is property, if it does not belong to the man himself 
until he sells it? Of course, of course. But the question right here 
is: When does labor become property? It is fundamental. Again I 
appeal to the lawyers and I wish that the gentleman from Framingham 
would inform me just when his labor becomes property. 

Mr. Merriam: I think the chairman of the Labor Committee 
(Mr. Lowell) has answered that question, — that the laborer himself 
makes his right to labor property when he agrees to give it in a fair 
contract by which he receives an equivalent, — usually an equivalent 
made such and recognized as such by his own free decision and act. 

Mr. Brown: Right there we approach the subject in a new phase. 
If it be as you say, and that man is property or he can be brought 
into court as property, you then commence your equity proceedings, 
and that is the only way that you get control over the individual, 
and you would lose that much control over his conditions the moment 
that he was not property. You bring him in under contract as prop- 
erty that he has sold himself. What else has he sold? Again we are 
back to the selfsame question. He has not sold except he sells all 
that he produces, but’ since no one can tell what is going to be the 
product of his labor, he gives his time. But the power behind that 
labor is what I am differentiating between and the commodity itself. 
I am trying to show that until you can recognize the fact that with 
that power is locked up the conscience and the right of an individual 
to determine upon his action, you no longer can approach the doctrine 
of human freedom, the right to move where he will and to have liberty 
so long as he does not interfere with the rights of others. 

Says the gentleman, the chairman of my committee: “ What labor is 
trying to do is to get rid of the courts, to get where courts cannot con- 
trolit.”” Now that is impossible, for one of the fundamental rights which 
is guaranteed and which no one, not even a labor organization, has the 



INJUNCTIONS AND LABOR DISPUTES. 1067 

right to take from the individual is the right to work; such a decla- 
ration isin one resolution. The gentleman who is one of the committee, 
the gentleman from Wellesley (Mr. Pillsbury), says that that is an ab- 
stract statement. Nobody would deny it. I surely would not. He has 
a right to work wherever he may choose to work, and he has a right 
to the proceeds of his toil. But as it stands at the present moment 
the Massachusetts Legislature cannot pass an act which will be based 
on the Clayton Act declaration that “labor is not a commodity” and 
carry out its provisions, because the Supreme Judicial Court of Massa- 
chusetts has turned down just such an act, thereby denying to the 
Legislature the right to use, — if I may use that much familiar phrase 
that has been rolled over by the gentleman from Quincy (Mr. Adams) 
and the gentleman from New Bedford (Mr. Harriman), as learnedly 
and logically as by the gentleman from Wellesley, — the police power. 
The Legislature cannot use the police power or any other power based 
upon the proposition that labor is not a commodity, that labor is not 
property. I would say I may be wrong and everybody who has con- 
strued the Massachusetts acts may be wrong in saying that the Massa- 
chusetts decision that labor is property is final. The American Fed- 
eration of Labor, immediately the Supreme Judicial Court had decided 
this case, summoned the ablest attorneys they could get; they got 
the greatest constitutional lawyer they could engage, only to find 
that in Massachusetts in some way, — I do not know how it was done, 
but they had lost the right of appeal. The language of the Clayton 
Act, if I remember, was not brought to the court. I want the chair- 
man of my committee to be perfectly free to interrupt me, because 
I have no feeling that he did not allow me to do so. If I am wrong, 
tell me so, but if I understand it, this is the way it came before our 
committee: That while this case was being decided the judge made 
some sort of understanding or the lawyers did, so that when the 
American Federation came to Massachusetts and wanted to take the 
case up to the Supreme Judicial Court they could not do it. Under 

' Massachusetts procedure in some way they were estopped from carry- 
ing it up. I cannot explain the fact, but it was explained to us by a 
member of our committee, Mr. Donovan of Lawrence, who was counsel 
at the time. He told us how far that played a part when the case 
was being considered by our Supreme Judicial. Court. 

Mr. Lowetu: I do not remember the circumstance, but I suppose 
it was not taken to the Supreme Judicial Court for one reason, that 
nobody tried to take it there. 

Mr. Brown: I would be glad to appeal to the knowledge of the 
gentleman from Wellesley, if he can help me in any connection what- 

- ever, — I do not know that he can, — but does he recall that it was 
stated before our committee at any time why that question was not 
taken up and if the Clayton Act was brought to the attention of the 
court, and why? 

Mr. Pitispury of Wellesley: I can hardly answer a question the 
whole of which I am afraid I did not hear, but out of great personal 
respect for my friend from Brockton, I will give him this information. 
A section of the Clayton Act begins with this recital: “Human labor 
is not a commodity or an article of commerce.” And that self-evident 
lie, one of the most preposterous things ever written into a statute 
even by the American Congress, which is a large claim, was put there 
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solely to introduce one of the most despicable pieces of demagogism 
ever written into the Federal statutes, in the exemption of all labor 
organizations and all agricultural organizations, — the working-man 
and the granger, — from the charge of criminal conspiracy under the 
Sherman Act, to which all other men and organizations are liable. 

Mr. Brown: So far as the gentleman has answered the question, — 
and I congratulate him that he is able to sit in this Convention and 
not hear me when I am speaking; it is a wonderful faculty and I 
have no doubt the rest of the Convention wish they had it. 

Mr. PruusBury: You turned your back upon me. 
Mr. Brown: The gentleman tells me it is because my back is 

toward him. I am sorry that J am not built in a sphere, so that I 
could talk in every direction at once. I am fitted in every other way 
except my shape. [Laughter.] And still he does not enlighten us as 
to why the case did not go up to the Supreme Judicial Court, and 
I suppose it is because he did not hear me. But that he should 
characterize the Clayton Act in the way that he has, members of the 
Convention, I appeal to you, there must be something in it. No 
ordinary gnat crawling in this Convention would receive the attention 
of the gentleman from Wellesley. It is unworthy of his recognition. 
Only a great problem like this is worthy of the denunciation which 
he has placed upon it. Surely it must be very fundamental, there 
must be something wonderful which has taken place, when he thus 
does denounce it. I cannot use his words, but I will refer him, if 
he will do me the honor to read my own little effusion in minority 
report, document No. 342, to the words of George Frisbie Hoar. He 
has denounced George Frisbie Hoar, who differentiated between the 
labor power of the individual who was trying to better his conditions, 
and the capitalists who put their dollars together to make the largest 
profit they could get out of the whole people. Senator George Frisbie 
Hoar showed that very great difference between the property in its 
concrete form aggregated together to oppress the people, and labor, . 
even though it is in a trust, gathered together not for profit of the 
whole but for the individual uplift. And he said that when people 
gathered together for that individual uplift they were engaged in work 
that touched very closely the foundation of this government. 
Now I am not an alarmist. Do not take me for one, although 

sometimes I appear to be red hot. But who can fail to discover that 
this question which goes really to the base, is one that is going to 
work a great deal of mischief unless it is settled right? How can it 
be otherwise? Say to a man that he is property: “ You are property, 
Mr. ex-Attorney-General from Wellesley; property you are.” And I 
have less respect than I had for you before when I assumed that you 
were a great lawyer and that you were exercising one of the God- 
given gifts, that power that makes you a great lawyer, and that you 
are even a more useful laborer than I am, when I am using that 
power either as a printer or as a very poor editor. It is one and the 
selfsame power that you and I use. If I furnish to some daily an 
editorial which comes out of my power, I can convert it into money, 
then I can see property. But I am not property; labor is not prop- 
erty. The product of the labor is property, but not the individual. 
And you cannot get that individual into an equity court and treat 
him as you have treated him unless you call him property, and that 
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~is the only fiction by which the courts have been able to do it, and 
I do not wonder that the gentleman stands up for the whole of the 
fiction, because if he loses the fiction that labor is property he loses 
the greatest weapon that the employers have had to compel labor 
to work whether they will or not. There is nothing to conceal here. 
Of course it affects the injunction; the Clayton Act having declared 
for exemption of labor organizations, there was the basis. Out of that 
grew the principle upon which exemption was based. If labor is not 
property it must be something other than property. That something 
was the power to produce property. As a power it is divine. If it 
is divine, — well, we have got metaphysics, of course, perhaps, but 
there we are. But you are dealing with a statement of fact, and it 
is fundamental; it is at the very base. To my mind, if there was 
nothing else in this Convention for labor to ask for but that, and it 
could get a declaration that labor is not property, it would get something. 

First, we are asked to agree on something that is very plain: Is 
labor property or is it not? I say now that when you declare that 
labor is property you have drawn a broad line between the man 
who works with his hands and produces a product, whether he be an 
artisan skilled or whether he be a laborer in the trenches, and you 
furnish him with the very idea that he had got, that you lawyers and 
ministers and other men who are a very essential part of free govern- 
ment, as I see it, are parasites. A lawyer is a worker. Every man is 
an instrument. The humblest man who performs his work well is 
doing his work and his mission. And the highest is not above the 
decree that he is an instrument, merely a trustee for the higher power, 
that he may serve the brotherhood well. In so far as he does that, 
he does his duty, but in doing his duty I do .not consider his power 
property. I may reiterate, because it is the fundamental thesis. [ 
deny that your man would lose any rights in the courts if it was 
declared that labor is not a commodity. Why, the highest right that 
ean be accorded is the man’s natural right to work. Do you tell me 
that if you had it written in that labor is not property and a labor 
organization said to a man: “You can’t work,” the man has no 
redress? Do you say that equity cannot spread its arms and protect 
that man because you have declared that labor is not property? 
Certainly it can. So let us not be influenced by that argument. 
That is an appeal to prejudice. To say that this is too much to give 
to a man because he may misuse it is in the same class. It is to be 
given if it is right, it is to be withheld if it is wrong. 

Mr. TuHretier of New Bedford: In a friendly way I will ask the 
gentleman from Brockton a question on certain quoted passages in 
the case to which I think the gentleman is referring, Bogni v. Perotti 
[224 Mass. 152, 155]. The court after saying “That the right to work 
is property cannot be regarded longer an open question,” says this: 

It was settled that the right to labor and to make contracts to work is a property 
right by Adair v. United States, 208 U. 8. 161, 173-175, and Coppage v. Kansas, 
236 U. 8. 1, 10. Controversy on that subject before this court must be regarded as 
put at rest by these decisions. The right to work, therefore, is property. One cannot 
be deprived of it by simple mandate of the Legislature. 

The court goes on to say, — I am omitting certain sentences: 

It is as much property as the more obvious forms of goods and merchandise, stocks 
and bonds. That it may be also a part of the liberty of the citizen does not affect 
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its character as property. It was said in Coppage v. Kansas, 236 U.S. 1, at page 14, 
“‘Tncluded in the right of personal liberty and the right of personal property . . . par- 
taking of the nature of each . . . is the right to make contracts for the acquisition of 
property. Chief among such contracts is that of personal employment, . . .” 

Can it not be argued from those words of the Supreme Judicial Court 
that what the Supreme Judicial Court defined was, as it says in the 
opening sentence which I read, “the right to work”’ and the right to 
work is a right which is derived from personal liberty? In other 
words, labor is not property, but one of the essential rights which 
labor has, and which it may dispose of for a consideration, — place 
its own limitation upon that right or liberty and receive a price for it. 
So that it is not selling itself into slavery; it cannot do that anyway 
under certain statutes that we have, but it can dispose of part of its 
liberty; and does not the man who has property in the form of com- 
modities dispose of his right to hold them to somebody else? When 
he owns a stock or a bond he has what the laborer has, an inchoate 
right, a paper right. The laborer has the right to liberty unabridged 
but in order to have civilization, to have contracts at all, must not 
the laborer have this right to labor, this right to work for a tempo- 
rary period and dispose of it for some other commodity, money or 
some other property that he needs, and is not that what the Supreme 
Judicial Court meant, — not that labor personified was property, but 
a derivative right from the right of personal liberty, and that the 
right to labor, contractually, was property? [Applause.] 

Mr. Brown: I am under great obligation to the gentleman for 
reading that into my remarks. It is an essential part of them. It 
affirms what I said, that the court said that it is property. You can- 
not differentiate an individual’s right from the individual himself 
unless you go into my metaphysical field that there is a power be- 
hind the man. But I say I congratulate you, — instead of “Brother 
Delegates,’’ I should say “Brother Stocks, Brother Bonds, Brother 
Railroads,” —I greet you to-day. You are on a par. The Supreme 
Judicial Court says so. You are just as much property as stocks and 
bonds. Well, if you are, why cannot you be sold, — except, as you 
say [turning toward Mr. Theller], for that personal right? Where, 
Mr. Delegate who last questioned me, where, —I ask any lawyer in 
this Convention who is familiar with the case, — where does the court 
do anything but base its rulings on former decisions? Where does 
the court argue the case as I am trying to argue it here? Where 
does the court prove outside of its own dictum that labor is property? 
It says so. Well, that does not make it so. And then it meanders 
around trying to differentiate between the right to labor, personal 
liberty, and so forth, mixing up the accepted fact that a man may 
sell his services in the way of a contract and as the result of selling 
his services obtain property. Of course he can. But as it stands at 
the present moment, — you have read it, Mr. Delegate, — labor is 
property, like stocks and bonds. It certainly was property in the 
early days of Massachusetts when Massachusetts bought and sold its 
slaves. It was property when the slaves went up in the gallery of 
the Old North Church apart from everybody else. But there came 
a time when the courts had to set that one side, and they had to 
set it one side something on this line that labor power could not be 
property, but not enough to bring the principle out clearly. You 
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are in no different condition to-day so far as labor is concerned than 
it was in the days of slavery, so far as there is any legal decision. 
If we have gained any freedom of the right to unionize without being 
liable for conspiracy it has been, as I-said before, only through a 
fight of 600 years. Conspiracy was alleged in the case of the King 
v. Tub women of London, because the tub women had united to get 
better wages, and if the tub women got better wages the King did 
not have so much to spend on his favorite women, so the King kicked, 
and he went back to Julius Cesar for precedent on conspiracy that 
would throw the women down, and the King got his and all the 
others who have stood in a like position have got theirs. Finally 
the people organized to better their condition. Having organized to 
better their condition, along comes the. Sherman Act with the idea 
of protecting the people; and who did they catch? The only people 
that they ever have caught in the net is labor and the only people 
they ever have fined who have paid the fine is labor. They have 
fined the great corporations but they never have paid it. 

The debate was continued Friday, July 19. 

Mr. Brown of Brockton: I had the floor of the Convention by 
your courtesy at the time we adjourned, and at the close of the session 
two of the attorneys who are members of the Convention asked me 
that I should continue. I also had a talk with the chairman of my 
committee (Mr. Lowell), whom I much like, and who kindly en- 
deavored to show me the fallacy in my argument; and I heard him 
through and I felt that I must be biologized with my own belief and 
incapable of any new thought. As I meandered down to the depot 
thinking the matter over this thought came to me: There are men 
who think more of who says a thing than they-do of what is said. 
Go get your authorities, present to the Convention some name other 
than yours or names other than you have presented to lift this matter 
out of any suggestion of metaphysics or any suggestion that it is 
not practical or any suggestion that it is trifling or any suggestion 
from the standpoint of the prejudices that it is done simply for the 
benefit of the labor organizations. Now I am going to address you 
for a few moments, so long as I find the Convention has any interest, 
along that line. And first let me say, as to what the gentleman from 
Wellesley (Mr. Pillsbury) and the gentleman from Middleborough 
(Mr. Washburn) have cited from the courts, I agree. I want to take 
out from what the gentleman from Wellesley has said, his adjectives, 
and let the fact stand, — that labor is property because the courts 
have said so. That is about what there is to it and I am not de- 
nouncing the courts. 

Mr. Piuussury of Wellesley: I hope my friend will pardon me, — 
I very mich dislike to interrupt him, — for correcting him when he 
ascribes to me the statement which he puts into my mouth. What 
I should say if I had occasion to say anything about it, is that labor 
is property not because the courts have said so, but because it is so, 
as every man of common sense knows. 

Mr. Brown: For a clear-cut, concise dictum delivered in support 
of a dogmatic assertion, the gentleman from Wellesley has no peer. 
He has simply said on his zpse dizit, “Labor is property; that is all 
there is about it; don’t argue it any more; it is property.” Now 
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whence comes that idea? Where did the gentleman get it? He gets 
it from the law. Where did the law get it? Well, let us go back. 
It got it from the time that all labor was performed by slaves. There 
is no doubt about it. That was your condition in feudal times and 
later. Well, if you continue to deal with that condition from the law 
standpoint, of course you will declare labor as property and of course 
in Massachusetts law it is property; although National law says it 
is not property. The court in Massachusetts, following precedents 
back into the dim and dusty past, amid the wrecks of the tyranny 
that darken the view, was justified in saying that labor was property. 
I go with you that far. 
Now let us see what happened in consequence of the court’s de- 

cision and through treating labor as property. It became necessary 
for the Congress of the United States to pass what is known as the 
Sherman Anti-Trust Act. While it was passing, this very question 
which I am discussing came up incidentally. I only refer to it; I 
may or may not have time to quate something of it. I am not going 
to now; I merely say that the idea then commenced to suggest itself 
as a reason why labor should be excepted from the operations of the 
Anti-Trust Act. Senator Hoar and others thought there was no ne- 
cessity of putting it in the act, that the courts would not construe labor 
as being subject to the Anti-Trust Act. 
Now as matters developed there was in existence what is known 

as the Hatters’ organization. They had a label. You will see that 
in a number of hats you buy. You will not find it in the Stetson, 
but if you take a Lamson & Hubbard and turn the sweater down 
you will see the Hatters’ label in that hat. Now the object of that, — 
and other organizations have also their own label, —is this: That 
the unions felt that they owned their purchasing power and they felt 
they could call on all labor organizations to use their purchasing power 
to support the labor that was employed under a label. In other words, 
you hire a union man when you buy a label hat. Acting along that 
line, organized for that purpose, they proceeded to carry on a war, — 
and that probably is the word, — by not buying the other hats. The 
manufacturers came into court to complain that it was a violation 
of the Sherman Act. It went to a decision of the court:and, labor 
being construed as property, the decision came down that it was a 
violation of the Sherman Act. It was carried to its full conclusion. 
The labor-unions were fined and if there is any labor man sitting in 
this chamber with a card in his pocket, including myself, he paid 
either one, two or threé contributions to that fund because every 
hatter was to lose his home unless a fund could be raised in the labor 
movement to save to those hatters their homes. Incident to that dis- 
cussion you will remember that Gompers and Morrison and others 
came near going to jail, trying to defend the personal right to speak 
and write as they had done. They found their personal rights so 
befogged and entangled with this question of property that they made 
no progress. Thereupon the question became a political one and 
the sentiment in favor of some change was embodied in political 
platforms. Just let me refer one minute to the record: 

The Democratic and Progressive platforms endorsed this principle. They cast 
10,402,977 votes as against 3,484,974 votes for Mr. Taft, Mr. Taft maintaining the 
principle that labor was property and the other two parties taking the other side 
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of the contention. Naturally enough, it was felt that the votes of the people justified 
the taking of some action. Thereupon there was framed the administration measure 
known as House 15657, reported by Representative Clayton May 5, 1914. 

Skipping a little bit: 

The Judiciary Committee offered certain amendments, those which labor de- 
manded and were necessary, and the matter came to the House, and on June 1 
Chairman Webb for the Judiciary Committee . . . 

May I pause to call your attention again to the fact that the Judi- 
ciary Committees of the Congress of the United States, both in the 
Senate and in the House, felt this matter of great importance, not 
speculative, mythical, whatever you please to call it, but something 
of transcendent importance — 

Chairman Webb reported and the House in Committee of the Whole voted to adopt 
by 207 ayes and not a single dissenting vote. . . . 

and also other amendments. Now let us see: 

_ Now goes the matter to the Senaté, and the debate in the Senate was of unusual 
interest [as you will see by looking at the record]. On September 1 Senator Cum- 
mims.... 

I pause long enough to number Senator Cummins as No. 1 in the list 
of “undesirable citizens’ who have been instrumental in passing 
legislation which has called down upon them the vituperation of the 
gentleman from Wellesley. 

Senator Cummins moved that in lieu of section 6 the following be inserted: 
“That the labor of a human being is not a commodity or article of commerce.” 

Why was that there? How came that concept to be introduced? 
Why, plainly, without that, a proposition to exempt labor and agri- 
cultural associations is class legislation pure and simple. If you are 
going to exempt the labor organizations you must find a principle 
upon which it can be based, and there is the principle, — new, as it 
will be shown here very clearly, but accepted. Let me in passing 
call to your attention that this is vitally connected even with the 
progress of the war. The Labor Board and the Labor Policy Board, — 
there are two of them, — are both proceeding along the line of this 
concept. 

The substitute was a combination of sections 7 and 18. On the next day, Septem- 
ber 2, while Senator Cummins was discussing his proposed amendment, Senator 
Culberson, chairman of the Senate Judiciary Committee .. . 

I pause long enough to put on the list No. 2 of the “undesirable 
citizens’? who are subject to the anathemas of the gentleman from 
Wellesley for having given us this legislation. But while I am doing 
that I am willing that the gentleman from Wellesley should deny 
that either he is not or is, or they are not or they are, peers with him 
as lawyers, and this is a legal matter. [Reading] 

Senator Culberson, chairman of the Senate Committee asked Senator Cummins 
if he would be satisfied with section 7 if the words “that the labor of a human being 
is not a commodity or article of commerce and” were inserted therein, and Senator 
Cummins replied that he had intended making that suggestion if his amendment was 
rejected. And then without a dissenting voice .. . 

Now we have got the whole Senate of the United States in that 
category of “undesirable citizens” who have foisted upon us this 
legislation which has met with the anathema of the gentleman from 
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Wellesley. The entire Senate of the United States we have got in 
there and we are going to have more, gentlemen, before we get through 
here. [Reading] 

. . . this amendment was accepted by the committee and adopted by the Senate 
as in Committee of the Whole without a dissenting vote. The bill was adopted by 
the Senate by a vote of 46 yeas to 16 nays. The bill went to conference. The con- 
ference committee made its report September 24 with the labor provisions prac- 
tically unchanged. October 15, 1914, President Wilson signed the bill. 

He did more. He wrote: k 
“Incidentally, justice has been done the laborer. The labor is no longer to be 

treated as if it was merely an inanimate object of commerce, disconnected, with the 
fortunes and happinesss of a living human being, to be dealt with as an article of sale 
and barter. But that, great as it is, is hardly more than the natural and inevitable 
corollary of a law whose object”? .. . 

We are coming to the object of the law in the eyes of the President, 
a college professor, a Governor of a State, one capable of analysis, 
one capable of using the English language, and we are coming to what 
he says: 

“whose object is individual freedom and initiative as against any kind of private 
domination.’ 

There is my cause; there is what I plead. Before I go another step 
I want incidentally to bring this matter in. Before I have finished 
and while I am in my time, lest I forget it, I desire to move a sub- 
stitute for the matter now pending, the resolution which is found 
in document No. 342, of which I have not an extra copy but which 
has been sent for and which I will send to the desk. At any time 
for the convenience of the President I will pause to have it stated, 
but I do not know that it is a necessity, if I may be excused for 
reading it. 

The Prestpina Orricer: The Chair understands the gentleman to 
move substitution of No. 342 for the pending matter? 

Mr. Brown: Yes. 
Mr. Horaan of Boston: Here is an extra copy. 
Mr. Brown: By the kindness of the gentleman in the first divi- 

sion I have sent it up and ask that it be read. 

The Secretary read as follows: 

The labor of a human being shall not be deemed to be a commodity or article of 
commerce. And the Legislature shall not pass a law nor the courts construe any law 
of the Commonwealth contrary to this declaration. 

Mr. Prutssury of Wellesley: I rose only to say that I presume my 
friend from Brockton intends to move his resolution as a substitute 
for the report of the committee, not for the other resolution. 

The Prestipinc Orricer: The Chair was in error. It should have 
been put in that way. 2 

Mr. Brown: If that is the correct parliamentary usage I will take 
it and renew my invitation I gave when opening, and will welcome 
a question any time, even in the middle of a sentence, if members 
will only ask questions to amplify or to controvert what I am saying. 
But to continue: 

The National Democratic platform says: “We have lifted human labor from the 
category of commodities. We have protected the rights of the laborers against the 
unwarranted issue of injunctions.” 
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If there are Democrats in the Convention. as well as being members 
of the Convention, I claim their support of this resolution. It is con- — 
nected with the wishes of the President. If this matter goes down 
as a measure to be voted upon by the people, it stands on its merits 
alone. If this matter does not go down to be voted on alone on its 
merits it will be the duty of labor to call upon the political parties 
to engraft it in their State platforms and in their National platform. 
It will involve also the position of the candidates on that declaration. 
We are once more in a position of alternatives much like that sug- 
gested by the gentleman from Waltham who showed what happened 
in respect to the overtime bill. 

But let me read further, having spoken of the Democrats: 

‘The National Republican platform says: ‘We pledge the Republican party to the 
faithful enforcement of all Federal laws passed for the protection of labor.’’ 

All Republicans should be in line. As a result of those declarations, 
and the Congressienal law “that labor is not a commodity,” as has 
been said here, the Massachusetts Legislature passed an act exercising 
its power and declaring labor a personal and not a property right. 
The Supreme Judicial Court of Massachusetts met the challenge and 
again inserted in our Constitution as a fundamental concept: ‘“ Labor 
is property.” The decision opens with that declaration; it runs 
through the whole line of what should be argument. 

You cannot disassociate the labor of a human being from his per- 
sonality. I sketch a picture. There is a man standing in front of 
a forge, his hands on the bellows. The fire burns. He reaches for 
a pair of tongs, he takes a piece of iron, he puts it in the fire. The 
forge burns, the iron goes on the anvil; click, clack, the hammer; 
he finishes; it drops; it is a nail. f 

Change it. A machine stands here; it is square; all iron; power 
is generated by friction; the machine is at work. Iron goes in at 
one end; out from the machine drops a nail. 

Well, there is no question that the iron machine that is dropping 
out those nails is property. There is no question that its products 
are property. No. The machine can be sold as old iron with one 
value; it can be sold as a working machine with another value. Now, 
gentlemen, that is property. The iron machine is an inanimate ob- 
ject beyond doubt. You handle it, you feel it, you transfer it, you 
give title to it and it moves as a commodity. It is property beyond 
any question. 

Drop that picture; let us go to the first picture. The nail that 
dropped was property. It was commodity. It can be passed from 
hand to hand. The machine, the man, the power that drives the 
man, — is it property? Can you pass the power, the machine from 
hand to hand? What do you mean by machine, you ask? Flesh 
and blood? Oh,no! The time comes when the flesh and blood is dor- 
mant; the end, you say, has come. But what hashappened? Where is 
that property, please? That power that once made the machine a wealth 
producer is not a commodity. It should not be itemized as property. 

Mr. Mrrcurty of New Bedford: I have two reasons or excuses for 
injecting myself into this debate. In the first place, I have a con- 
ception of the importance of this subject, and in the second place, 
I happen to be a member of one of the committees from which this 
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report has come. In the debate of yesterday there seemed to be a 
good deal of confusion. It was largely a confusion of definitions. 
There seemed to be some confusion of ideas as to what the right of 
labor is and as to what labor is under the law. I think this con- 
fusion grows somewhat out of the hesitancy of the mind to grasp the 
conception of intangible property. The argument of my friend who 
sits just in front of me (Mr. Brown of Brockton) illustrates this. The 
delegate developed the argument that if the labor of a man or the 
right of labor possessed by a man is property, then the man behind 
the labor must be property also. 
Now of course we know that that does not follow at all. We 

know that under our law there can be no such thing as property in 
a human being. At the risk of being rather elementary I want to 
illustrate what I mean. I will suppose, — it is a rather violent sup- 
position, — that I have a thousand dollars in gold; and I will come 
to another very easy supposition, — that I lend that thousand dol- 
lars in gold to my friend from’ Brockton who sits in front of me. 
Now I have not that thousand dollars in gold, that is, I have not 
that tangible property any longer. But my friend has given me his 
note for a thousand dollars; I have an intangible property that is 
the equivalent of the tangible property that I parted with; and that 
intangible property is just as good as the tangible property, because 
back of that promise of my friend to pay me the thousand dollars 
are his high character and his undoubted financial responsibility. 
Now that promise of my friend to pay me the thousand dollars is 

just as much property as the money that I loaned him, just as val- 
uable to me. 

Or to vary the illustration, suppose that I agree to perform services 
for my friend; suppose I agree to serve him for a stated period at a 
particular compensation.. Now what does he get? Why, he gets my 
promise, he gets my contract to perform service for him. That con- 
tract is property; that belongs to him and he can invoke all the 
process of the courts to compel me either to perform my contract 
or take the consequences. ; 
Now that is the kind of property that labor is, — that the right 

to labor is. It is intangible property, but it is just as much property 
and just as truly property as the tangible things that we see about us. 

Again there is another matter, of mere definition perhaps, that is 
rather confusing, and that is the expression whieh we have heard 
over and over again that labor is or is not a commodity or an article 
of commerce. Perhaps I may be bold enough to differ on that matter 
with the distinguished chairman of my committee (Mr. Pillsbury). 
Without being very careful I should hesitate to differ with him on 
anything except a mere matter of definition. The labor of a human 
being, in a sense, is a personal matter. Contracts. for personal serv- 
ices are not assignable. That is, in the case where I have agreed to 
render service to my friend he has no right to go and assign that con- 
tract to somebody else and make me serve somebody else. He cannot 
sell my agreement just as he would a horse or a house or something 
tangible, because the law says that contracts for personal services are 
not assignable. Labor rights cannot be bartered or bought and sold 
upon the market and therefore in a very real sense the right to labor 
is not a commodity or article of commerce. 
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Mr. Brown: I am paying close attention and I agree to all that 
the gentleman has said, but will he address himself to the language 
of a lawyer who is defining that, — and I am quoting the definition 
of Senator Cummins. Here is his definition: 

The value of the legislation is found in the recognition of the everlasting difference 
between the conscious capacity of man to accomplish something and the inanimate 
commodity which his intelligent activity creates. 

Let me read it again. [Reading the same sentence.] 
Mr. Mircuett: I am sorry that I cannot spend any time in at- 

tempting to fathom these ideas of Senator Cummins. I am trying 
to show in a practical way the legal and proper conception of the 
right to labor. 

Mr. Brown: I should like to ask the gentleman this: Accepting, 
as I suppose he does, that that definition is the present legal definition, 
would it be possible for the people to give a new definition, and how 
would he regard that new definition if there was one such as this? 
What is his idea of the difference between the two? 

Mr. Mrrcueti: We cannot change the nature of a thing by giving 
it a definition. 

Mr. Brown: Correct. 
Mr. Mircuett: Now, what is the right to labor under our law? 

In the first place, it is a personal right. Insofar as that proposition 
is concerned it is not necessary that the proposals before us should 
be acted upon at all, The law firmly holds that the right to labor 
is a personal right. My colleague from New Bedford (Mr. Theller) 
very clearly said last night that the right to labor is embraced in the 
fundamental right to life, liberty and property. No man can deny 
me the right to labor. But the right to labor is something else under 
our law.: In order that I may be clear and that you may understand 
just what I mean when I speak about the right to labor, in this con- 
nection I will say that I mean two things, perhaps more accurately 
two aspects of the same thing. In the first place, there is the right 
to enter into employment, there is the right to seek labor, the right 
to seek to be employed. That, without any question, is now a prop- 
erty right. In the next place, there is the right which grows out of 
a contract of labor after it has been entered into. That, without 
any question, is and always has been in our Commonwealth a prop- 
erty right. 

The statement has been made in this debate that in the case of 
Worthington ». Waring, 157 Mass. 421, it was decided that labor 
was not a property right. Now no such thing was decided in that 
case, as of course any lawyer in the Convention knows. The ques- 
tion which arose in the case of Worthington ». Waring was whether 
persons seeking to find labor, seeking to be employed, could be placed 
lawfully upon a black-list, or rather, whether, having been placed 
upon a black-list by certain manufacturers, a court of equity, by 
injunction, would give them any protection. 

The court did hold in that case that the right which was attacked 
was a personal and not a property right, and refused to grant the 
injunction. But that case did not decide broadly, that the right to 
labor was not a property right. In order that I may be clear in 
this matter I will quote, from the opinion of Chief Justice Field, 
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the sentence in which he states the issue before the court. He 
says: 

It does not appear by the petition that any of the petitioners had existing con- 
tracts for labor with which the defendant interfered. 

That is, it was not a case where contracts of labor were interfered 
with, it was not a case where any right of labor growing out of a 
contract of employment was attacked. It never has been decided in 
this Commonwealth that, in this sense, the right of labor is not prop- 
erty. It always has been held to be property. But even to the lim- 
ited extent to which the case of Worthington v. Waring went, I think 
that from the time the decision was rendered its authority was doubted. 
In a case following that, some years later, the case of Burnham ». 
Dowd, Mr. Justice DeCourcy in the course of his opinion expressed 
doubt as to the correctness of the rule laid down in Worthington », 
Waring. In the later case of Fairbanks ». McDonald, 219 Mass., 
Mr. Justice Sheldon still more strongly expressed doubt as to the 
authority of Worthington ». Waring. In the still later case of Cornel- 
lier v. Haverhill Shoe Manufacturers Association, 221 Mass., in which 
the opinion again was written by Mr. Justice DeCourcy, the decision 
in Worthington ». Waring was squarely overruled. I will take the 
liberty to read a sentence or two from the opinion by Mr. Justice 
DeCourcy in that case. He says: 

It is true that in Worthington v. Waring, 157 Mass. 421, this Court refused to 
enjoin the defendants from making use of a black-list, stating that the rights alleged 
to be violated were personal and not property rights, and that there were no approved 
precedents in equity for issuing an injunction against the grievance there complained 
of. In the light of more recent decisions of the court recognizing that the right to 
labor and to its protection from unlawful interference is a constitutional as well as a 
common law right, there appears to be no.sound reason why it should not be ade- 
quately protected under our present broad equity powers. As intimated in Burnham 
v. Dowd, the case of Worthington v. Waring cannot well be reconciled with our later 
decisions. It must be considered as no longer binding as an authority for the doctrine 
that equity will afford no injunctive relief against an unlawful combination to black- 
list. 

So that the doctrine laid down in Worthington ». Waring, even to 
the very limited extent to which that went, has been shattered en- 
tirely by the recent decisions of the court. But the point I want 
to make, and to make most strongly, is that it never has been de- 
cided in this Commonwealth that the right to labor in the sense 
implied in the resolution before us is not property; it always has been 
held to be property. 

Mr. Donovan of Springfield: I should like to ask the speaker if 
he distinguishes between the right to labor and the labor power. 

Mr. Mrrcureiu: I do not know what the gentleman means by the 
labor power. 

Mr. Donovan: I would say that in the amendment offered under 
my name, — I believe it is document No. 120, — is stated (we seek 
to have it embodied in the Constitution) the declaration that the 
labor power of the human being is not a commodity or article of com- 
merce. I do not know whether we are talking upon that, whether 
that document No. 120 is included in the discussion that we now are 
conducting; if so, it is not, according to my point of view, a dis- 
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. as to the right to labor, but rather the labor power of a human 
eing. 
‘Mr. Brown of Brockton: I should like to call the attention of the 

gentleman (Mr. Mitchell) to the statement of Attorney-General Wick- 
ersham, — if he cares for it I will quote it, — but he was opposed 
to this; but when it was passed he made this statement, —I have 
it here, and when it was made: That if this declaration, which you 
say you accept, (that the right to labor is not an article of commerce) 
had been in the law, there never would have been a hatters’ case, 
there never could have been a conviction. So then, see the impor- 
tance, the hundreds of men losing their homes, millions of men and 
women paying their money in order to compensate somebody who 
was injured, because there was not in the fundamental law as a con- 
cept the very principle which the gentleman himself says, — why, he 
argues against the idea that we shall place it now in the Constitution. 
I trust myself broadly on Mr. Wickersham’s statement, that if that 
had been in the law they would not have decided the case as they 
did. That is what I should like to hear from you upon. 

' Mr. Mrrcuetu: I cannot debate the proposition with Mr. Wicker- 
sham because I do not know what he said and the matter is not 
before me. I am trying to discuss the proposition that appears here 
and as it is before this Convention. 

Mr. Morton of Fall River: I wish to state for the benefit of my 
friend from New Bedford (Mr. ‘Mitchell) that I think he has stated 
with entire correctness the tendency of the decisions of the Supreme 
Judicial Court of Massachusetts and the results which they finally 
reached. 

Mr. Mircuett: It has been established clearly, as I have said, 
that in this Commonwealth, and in all our States for that matter, 
the right to labor is clearly a property right. I do not propose. to 
develop the legal argument any further. I do propose now, without 
going into any legal niceties, to discuss this proposition, upon the 
broad ground of human right. It is perfectly proper, if our labor 
friends wish to do so, to criticize any decision of any of our courts. 
In the nature of things the courts must decide what the law is, and 
when they have decided what the law is we must bow to their de- 
cision. But in a democracy every citizen has a perfect right to say 
that the court proceeded upon a wrong theory or that a certain de- 
cision ought not to have been rendered. That is a right that is un- 
doubted. Of course in court it is always a perfect answer to say that 
the matter has been so decided, but here it is not an answer. I 
realize that in this Convention, in a body dealing, as we are dealing, 
with the fundamental things that lie back of all decisions, we have 
the right to consider any question from the standpoint of fundamental 
right. I freely admit that even judicial decisions at times must 
justify themselves before a body like this. But I submit, that if any 
line of decisions ever was justified, if any line of decisions ever was 
declared justly and properly, it is the line of decisions by our courts 
determining the right to labor to be in law a property right. 

Let me discuss this in a practical way, just a few moments. There 
is a certain form of property that we all have in common, and that 
is our labor. Every one of us owns that species of property. ‘There 
are other species of property that are owned by some men in this — 
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Convention; some men have stocks and bonds, some men own mills 
or factories, but there are some of us who have practically no prop- 
erty except our labor. 

Now, it would be a monstrous thing to say to the man who has 
-only his labor: ‘The other man who has the other sort of property, 
the man who owns the mill, the man who owns the bonds, shall be 
perfectly protected in his right of property, he may invoke ‘all the 
processes of the courts to protect him, but you, who are dependent 
on your labor alone, must stand defenceless when you are attacked; 
you cannot invoke the process of the courts, because your right to 
labor is not property.” It seems to me that that not only would be 
fundamentally wrong but it practically would destroy the opportu- 
nity for human advancement. We have no right to say to the people 
of the Commonwealth that the man who depends on his labor must go 
to some union or some association, in order to secure such precarious 
protection as he may, that he cannot come into the courts of the Com- 
monwealth and demand his rights there, and that he cannot have the 
same privilege that the owner of the other species of property has of 
asking that the courts fully protect him, — that he cannot come into 
the courts that are the property of all the people. 

We cannot afford to say that sort of thing to the man who is de- 
pendent upon his labor for his support. Or, to put the matter in 
another form, we boast that this is a land of opportunity. We boast 
that any man, no matter how poor he may be, if he have only his 
hands and his brain, may aspire to anything in the gift of the Com- 
monwealth. In spite of what some social reformers have said, that 
is substantially the case. The very fact that some of us are here 
to-day is proof that this opportunity does exist. 

Now, you take the man who must depend upon his labor for his 
advancement. His labor is the only asset that he has; and what is 
it that makes his labor available? It is his right to contract with 
reference to it, to enter into enforceable contracts of employment. It 
is the right to use his labor as an individual for his own advance- 
ment. It is the right, if you please, to have his right to labor de- 
clared in law to be what it is by nature and in fact, — a property 
right. Without that his rights are gone and his only means of ad- 
vancement are destroyed. 

On this floor, and in the hearings before the committee, it has been 
asserted that the conditions of the worker in industrial life to-day 
are the same as were the conditions of the slave in slavery times, or 
the serf in certain countries in the recent past. That analogy is 
wholly false. I venture to say that if these proposals were incorpo- 
rated in our Constitution we would be taking a long step toward 
putting back the laboring man, the man who must depend upon his 
labor, into the same condition as was held by the slave or the serf 
years ago. 

What is it that makes the man a slave, or what is it that made a 
man aserf? Simply the fact that his labor belongs to somebody else, 
that he has no property right in his own labor. Since his labor be- 
longs to somebody else, it can be bartered away or traded without 
his consent. He has no power of advancement, no means of making 
his way in the world. This slavery, this serfdom, would be the cer- 
tain result, it seems to me, of the adoption of these proposals that are 
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before us. I cannot believe that our labor friends intend by this 
series of resolutions to destroy the very basis of labor value, and yet 
I have a very firm conviction that the adoption of them would lead 
to that precise result. [Applause]. 

Mr. Harriman of New Bedford: I move to amend the report of 
the committee by the substitution of document No. 150. 

Mr. Brown of Brockton: I rise to a point of order. 
_ The Presipine Orricer: The gentleman will state his point of 
order. 

Mr. Brown: That is the converse of the proposition, as I under- 
stand it, which is now before us. No. 150 was before us before there 
was a move to substitute the other. Now the motion is, as I under- 
stand it, to resubstitute what was pending. Am I in error? 

The Presipinc Orricer: The Chair rules the point of order is 
well taken. The only question before the Convention is: Shall the 
resolution be rejected? If rejection is negatived, then the document 
is substituted. Then would come in order, the motion of Mr. Brown 
of Brockton. 

Mr. Waker of Brookline: Do I understand the Chair to rule 
that while the question of rejection is before the Convention an amend- 
ment to the proposition cannot be made? 

The PrestpiIne Orricer: The ruling which the Chair made was 
that No. 150, the amendment as offered by Mr. Harriman of New 
Bedford, was not in order, because that was in the: subject-matter 
under consideration, but that according to the procedure of the Con- 
vention the amendment of the gentleman from Brockton was in 
order, — the substitution of his amendment. 

Mr. Pinuspury of Wellesley: I am reluctant to enter this debate, 
especially under the heat of the day, — though I feel none of the 
heat which the discussion seems to have generated in other quarters, 
— because I am satisfied that my friend from Newton (Mr. Lowell), 
at the head of the joint committee which reported against these 
resolutions, ably aided as he has been by my friend from New Bed- 
ford (Mr. Mitchell) and others, has said enough to sustain the report; 
but I am called upon by an invitation so direct and pressing by my 
friend from Brockton (Mr. Brown), for whom I have the sincerest 
respect as a man, however misguided, who believes every word he 
says, that it would be almost discourteous to refuse it. Indeed, I 
feel a personal obligation, arising out of my personal affection for 
him, to make him a wiser man if I cannot make him a better, though 
it is not entirely clear to me that I am justified in taking the time of 
the Convention for that purpose. [Laughter.] 

I think, however, that one or two things remain to be said which 
may help to clarify the discussion, somewhat confused by the intro- 
duction of what my friend from Newton (Mr. Lowell) called meta- 
physics, but which might be called by a name by no means so polite. 

I will begin by a plain statement. of the reason why the palpable 
untruth that the labor of a human being is not a commodity has 

‘become so dear to my friend from Brockton (Mr. Brown) and to 
organized labor in general. That lies at the very center of this labor 
injunction controversy, and to that extent my friend from Brockton 
has found out the crucial point, but he is trying to stand upon a 
falsity and a fallacy, and that is the difficulty with his position. 
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Organized labor, rightly or wrongly, wishes to control the labor 
situation and the labor market, and to be in a position to dictate 
terms, not only to all employers, but to all independent labor, — to 
every man who works and does not see fit to join the union. If 
they can get rid of the injunction they can do it, for the injunction 
is the only effective legal remedy against the unlawful methods or 
proceedings which often accompany the strikes. It is no remedy to 
sue three or four hundred strikers individually for civil damages. 
That will not keep the mill running nor compensate the owner for 
his loss. Still less is it a remedy to indict them for riot or conspiracy. 
The only real remedy is the injunction, which says to them, when 
they are conducting an unlawful enterprise or a lawful enterprise by 
unlawful means, — “Stop.” But the injunction can be issued only 
to protect property rights. Accordingly, in order to get rid of it 
they take the somewhat devious course of asking us to declare in 
the Constitution that labor is not property and the right to labor 
not a property right. It would be much more direct, more simple, 
more intelligible, more honest, to write into the Constitution, plainly, 
that no injunction shall issue in an industrial dispute. 

Mr. Brown of Brockton addressed the Chair. 

Mr. Pinuspury: Pardon me; my friend from Brockton can make 
a much better speech than I can, but I prefer to have him make it 
under his own name [laughter], and if the Convention had observed 
the rule of one speech at a time it would have saved months which 
have been wasted here in idle interruptions. 

Instead of going at it by the plain and direct way of saying in the 
Constitution that no injunction shall issue in labor disputes, which 
at least involves no falsity or fallacy, they are trying to get at it by 
writing into the Constitution that labor, or the right to labor, is not 
property and shall not be so regarded; because, if they can do that, 
they have paralyzed the injunction, which can issue only in defence 
of property or property rights. 

What was said by my friend from New Bedford (Mr. Mitchell) 
this morning about the Worthington case has superseded what I might 
have said on that point and made any further reference to that ease 
unnecessary. But we heard yesterday another voice from New Bed- 
ford, in quite a different key, from my friend who usually sits in this 
division (Mr. Harriman), who spent the best part of an hour in re- 
peating the old familiar diatribe and denunciation of: the courts. - It 
was unworthy of him and I am sorry that he felt called upon to do 
it. He was betrayed into it, I assume, by the warmth of his feelings, 
and to some extent, undoubtedly, by misstatements which he takes 
as truths, but I think it ought to be answered. Instead of attempt- 
ing to answer it myself, I have at hand a more effective answer from 
the gentleman who has been so distinguished as counsel for the labor 
organizations that his activity in this direction, as I suppose, has 
made him twice a candidate for Governor, who recently on a public 
occasion said this: 

As one who has had some experience in the trial of so-called labor cases, I hope 
I may be pardoned if I venture to say a personal word of commendation and approval 
of the Supreme Court of Massachusetts. In this practically new and unexplored 
field our Supreme Court has probably penetrated further than any other civilized 
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tribunal. In many of its decisions it has been most liberal in its views and in its 
treatment of the workman. In many cases it has laid down rules of law that have 
been and will be invaluable to organized labor. It has been most painstaking and 
careful, eminently fair, and absolutely fearless. It has lived up to the highest, noblest, 
and the best traditions of Massachusetts, and no greater praise can be accorded to it. 

I read this public statement of Mr. Mansfield, the counsel of the 
labor-unions, not more to confute my friend from New Bedford (Mr. 
Harriman), who said to the Convention yesterday exactly the con- 
trary, than because I think the man who made it is entitled to the 
credit of it. He expressed the same view before the joint committee, 
where he represented organized labor, and he has never taken, in the 
Bogni case nor any other, the absurd position that labor is not prop- 
erty nor the right to labor a property right. On the contrary, in the 
Bogni case, the latest of the important cases, in which our court held 
the Act of 1914 unconstitutional, the case which projected this whole 
controversy into this Convention, he printed into his brief the ex- 
press concession that the rule is no longer to be questioned, that it 
is idle to say that the right to labor is not a property right or that 
labor is not property; and I will leave my friend from New Bedford 
in this division to fight out his controversy with his own counsel. 

These things would not have tempted me into this debate, — 
nothing but my friend from Brockton (Mr. Brown) and some of his 
assertions could have done it. I was born of a race of abolitionists 
and inherited the despised and persecuted Negro as part of my filial 
charge, and whenever and wherever I hear slavery mentioned I in- 
stinctively prick up my ears; and I am bound to say that when I 
first heard my excellent friend from Brockton suggest the fantastic 
idea that the doctrine that labor and the right to labor is property 
makes the working-man a slave, and imposes upon him a system of 
slavery, I wept and cast ashes on my head shat so good a man can 
be the victim of so absurd a delusion. 

Mr. Brown of Brockton: You misquote me, sir. 
Mr. Pituspury: What is the truth about it? That is the best’ 

way of settling the question, if we all know what it is, — and in this 
case we do, every one of us. The truth is that human labor probably 
is bought and sold more and oftener than any other commodity in the 
world; for every one of us who works, and in this country that includes 
pretty much everybody, from the shoeblack up to the most powerful 
captain of industry or the President of the United States himself, sells 
his labor for a price, and every one of us, whether working or not, buys 
the labor of others and cannot get along without it. 

The legal truth about the right to labor is this: It is a personal 
right, beyond question, and as such is part of the constitutional right 
to liberty which the courts will protect, and apart from this injunction 
controversy it makes no difference in the end whether you call it by 
one name or another. But it is also a property right, because labor 
can be and is every day sold for money. It is the only property that 
a vast number of our people possess, and these resolutions would take 
away their only effective legal remedy for the defence of it. 
My friend from Brockton invites me to argue this with him. Why, 

some things are incapable of argument. I would as soon think of 
arguing that water is wet as of arguing that labor or the right to 
labor is property. He invites me to prove it. ‘Prove it,” he says, 

. 
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“Prove it to me.” Some minds are impervious to proof. [Laughter.] 
It is common knowledge that you cannot convince the victim of a 
delusion that it is not so. To him the delusion is the only real thing 
there is. But sometimes illustration may do what argument cannot 
do, and if my friend from Brockton will permit me, let me remind 
him of two or three common facts of his daily existence, for I doubt 
whether he has ever held up the mirror to himself. I learned yester- 
day with great interest that he is a printer. JI presume that when 
he works at that vocation he works for wages, and I hope they are 
liberal. Does he really feel and’ believe, when he puts the pay ‘en- 
velope in his pocket that he is a slave? Who ever knew a slave to 
be paid for his labor? Where does he go at night when he gets through 
with his day’s work? Does he go, like Bryant’s slave in Thanatopsis, 
“seourged to his dungeon,” or does he go, with his money rattling 
in his pocket, whithersoever he pleases, “sustained and soothed by 
an unfaltering trust” that there will be more money in his pocket 
to-morrow? [Laughter and applause.| 

But it is worse than this. If my friend is a slave, he is also a 
slave-trader and a slave-driver, for he cannot get along without the 
help of his fellow-citizens any more than the rest of us can, and he 
does not try to. He goes to the cordwainer to make or mend his 
shoes; to the tailor to make or mend his coat; to ‘the barber [laugh- 
ter, apropos of Mr. Brown’s luxuriant growth of white hair and beard] 
to dress his hair. [Laughter and applause.] I agree with him that 
such a crown of glory ought never to be profaned by the shears, and 
if I had the privilege of wearing it I should no more think of asking 
a barber to cut it than my friend from ward 5 in the third division 
would think of asking a barber to cut his. [Laughter and applause. 
A reference to Mr. Lomasney of Boston, who is quite bald.| Now, 
whenever and so often as my friend goes to the shoemaker, or the 
tailor, or the barber, if his own theory be correct, he is imposing 
slavery on them, and trafficking, if not in their bodies, in their very 
souls. And when I reflect that he does these enormities every day 
of his life, I shudder to think that so good a man in his impulses can 
be so depraved in his conduct. [Laughter.] 

If I try to chase this absurdity any further I shell become absurd 
myself. Let me deal with the subject a moment more soberly. The 
fancied analogy with slavery is a false analogy, into which my friend 
from Brockton is self-betrayed by the warmth of his emotions. The 
crucial fact at the bottom of the whole labor controversy is that or- 
ganized labor demands the privilege of breaking its contracts at pleas- 
ure, so that it may dominate and dictate terms to every employer 
and to every independent laborer; and because it cannot be allowed 
to do this, and because:the injunction is in the way of it, we have 
this outcry against the injunction and the talk about slavery. If 
you want to talk about slavery there is better material and nearer 
at hand. It is universally admitted that the government has a com- 
plete power of control over the service of its citizens for the purposes 
of its maintenance and defence. We are at this moment watching 
the operation of this power on the most tremendous scale. Labor 
in peace, and military service in war, are both alike service, no more 
and no less. Men often volunteer for the service of war, “as they 
have always volunteered for the service of labor; yet no one would 
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contend that the volunteer soldier shall have the right to desert the 
colors whenever he finds that he can better his condition, or that he 
is a slave because he cannot. The defence of the country, the govern- 
ment itself, would break down under such a doctrine. 

The service of labor is no less essential to the maintenance of gov- 
ernment than the service of war. Since organized society, or there- 
fore government, cannot exist without a vast amount of work done, 
if voluntary labor sufficient for the purpose does not offer, compul- 
sory labor must be sought and found; and compulsory labor for the 
maintenance of society and of government is no more slavery, nor 
would be if we should have to come to it, than compulsory service 
in war. 

Mr. Moriarty of Boston addressed the Chair. 

Mr. Pitispury: I ask my friend not to interrupt me. I shall be 
through in a moment, and then if I can say anything to his satis- 
faction it will give me pleasure. 

All this is no truer to-day than it has always been, but I presume 
it has never occurred to my friend from Brockton to doubt that he 
lives under a government “as free as the lot of humanity will permit,” 
nor really to regard himself as a slave. All society, all government, 
must rest, does rest, on the obligation of every member of it to do 
his part toward maintaining it; and this involves, as one of its pri- 
mary elements, the obligation to perform private contracts, fairly 
made, no less than the social duties demanded by the government 
as of right. It would be as easy to undermine society and overthrow 
government by general disregard of private obligations in time of 
peace as by refusal of military service in time of war, and no govern- 
ment could permanently survive if it permitted either the one or the 
other. So far from slavery, this principle lies at the very foundation 
of liberty and free institutions; and these are some of the reasons 
why the talk about the principle of slavery being involved in the 
sale of labor or enforcement of labor contracts is nothing but the 
product of a disordered fancy, and why the remedy of injunction in 
industrial disputes must remain until we find a better, which in my 
opinion must ultimately be found in an arbitral tribunal, operating 
equally upon employers and employed and having power to enforce 
its awards, thus securing the industrial peace which is always and 
everywhere essential to the public welfare and the stability of our 
institutions, and in Massachusetts is essential to the very existence 
of a vast proportion of our population, which depends upon industrial 
peace for its daily bread. [Applause.] 

Mr. Hart of Cambridge: It is a dangerous thing for a tyro to 
follow a master jurist, an adept in constitutional law, of vast experi- 
ence in the exposition and application of the law. I cannot speak 
as a lawyer, but as a student of laws there is something to be said 
upon this subject which perhaps has not yet come to your attention. 
We are dealing with two intertwined questions, — first, the question 

of the right of injunction; second, the question of property in labor, — 
as though they were accidentally connected. Now, the truth is that 
these propositions now before this Convention involve several differ- 
ent principles, or lack of principles, with regard to labor. The first 
is the question of the right of the courts to lay injunctions upon 
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persons in order to restrain criminal acts. That involves the doctrine 
of property, since ordinary equity proceedings do not extend to the 
acts of persons, nor invoke criminal proceeding. The judge makes 
them criminal by asserting that labor, or at least the right to labor, is 
a commodity, a property, which may be made subject to injunction. 

Then follows a point which hardly has been touched upon here. 
How is the injunction to be carried out? Why, by contempt pro- 
ceedings, involving trials without jury, and without the ordinary 
application of judicial procedure; and these three matters are in- 
extricably connected. The proposition before us is to restrict, — not 
(as you will observe if you examine the text), to prohibit the use of 
injunction in labor matters, but to restrict it; and we have been 
assured upon this floor that any attempt at restriction meant nothing 
more or less than the turning over of the control of the Commonwealth 
to the labor men, who thus would become the only men in the Com- 
monwealth who could act without restriction; while all the rest of us 
were to be prostrated at their feet. 

I was amazed that this doctrine should be put forth in this Con- 
vention, a doctrine practically that there are here on this floor, and 
throughout the Commonwealth, two different classes of men whose 
interests are vitally opposed, one of which is endeavoring to destroy 
and humiliate the other. I do not believe that to be the case. I 
do not believe it, in the first place, because the labor men of this 
Commonwealth not ‘only have an organization, but they have rights. 
It seems to me extraordinary that the people of Massachusetts, through 
their representatives in this Convention, are so slow to recognize what 
we actually admit every day of our lives, namely, the number and the 
power at the ballot through their organizations, of the laboring men 
of the country. Nor do we all realize that the laborers, acting under 

» the advice, direction or threat of their leaders, have in general taken 

a stand which makes the war possible. 
Tf the laboring men of Massachusetts, and of the other States, 

were in a frame of mind to tumble down the rights of other people, 
they have an opportunity now; if they were in that frame of mind 
what an opportunity to decline to support the government in its effort 
to protect this Commonwealth, and every Commonwealth of the Na- 
tion, and to make them perpetual! The laboring men within the United 
States would have the power to stop the war, so far as the United 
States is concerned, if they chose to exercise it. They do not choose 
to exercise it. They stand up to their guns as well as the other 
Americans. They furnish their quota of men in the trenches; they 
have done their part; and we assume that they, like their brethren, 
will continue to do their part to the end of the story. 

If the principle of no injunction in labor disputes is so dangerous 
it is very curious that in 1897 a voice was raised against it; which 
doubtless you will instantly decide must have been the voice of a 
labor agitator. 

In answer [says this voice] to the argument urged in favor of the injunction, — 
that the injunction is a swifter and speedier mode of dealing or a short cut to the 
desired end, that it avoids delay and uncertainty incident to a jury trial, occasions 
less expense, and insures speedier punishment, — is opposed the conclusion that, 
conceding these pleas to be true, they would justify mob action. 
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Whose voice is that? A labor leader’s? No. It is the voice of a 
United States Circuit Court of Appeals, in a case reported in 83 
Federal Reporter 912. 

Again, a like voice arose in 1901, to the effect that if the relief 
sought is to be granted by a process of injunction, this 

Means that a judge, — one individual, — sitting in equity, must hear the evidence, 
determine the facts, convict the defendant and then, by fine and imprisonment, 
enforce his judgment; that no jury shall intervene, and that no barrier and no safe- 
guard shall stand between the will of the judge and the liberty of the defendants. 

What are these words? They are the decision of a majority of a 
Kentucky court, in a case reported in 78 Southwestern Reporter 482. 

There may be differences of opinion upon this subject, but I pro- 
test against the attempt to put down members of this Convention, 
whatever their attitude toward this question, upon the ground that 
the pending proposition is unthinkable, — that it is an offence against 
society, to argue that the present use of the labor injunction is con- 
trary to the ordinary rights of the individual, and an improper method 
of judicial procedure. 
We talk about this as if there always had been injunctions in labor 

disputes. So far as I can discover, the first case in which that point 
was distinctly raised was the case of Springfield Spinning Company ». 
Riley, in 1868, in which the offence was truly dreadful, I will admit. 
It appears that the labor men had issued placards which requested 
all “well-wishers of the Union not to trouble or cause annoyance to 
the Springfield Spinning Company by knocking at the door of their 
offices, until the disputes between them and certain workmen should 
be finally terminated.” This frightful threat, this destruction of the 
foundations of the Commonwealth, the court held to be a publication 
involving intimidation, for which injunction was the appropriate 
remedy, 

Again, in 1888, in the case of Sherry v. Perkins, in Massachusetts, 
it appeared that a banner had been displayed bearing the awful words: 
“Lasters are requested to keep away from P. P. Sherry’s. Per order, 
L. P. V.” Those incendiary words could be met only by an in- 
junction, and an injunction was issued. 

The field of injunction has been widened by two Federal acts, 
namely, the Interstate Commerce Act of 1887, which has introduced 
to some minds the idea that working-men who are in any way con- 
nected with interstate commerce may be restrained by injunction 
when others may not, and the Sherman Anti-Trust Act of 1890, in 
which conspiracies in restraint of trade were prohibited. Under those 
acts there have been some additional cases, and the practice has 
grown wider and wider. As I tried to eall to the attention of the 
Convention yesterday, a very curious fact is that in 1893 Judge 
William H. Taft of Ohio issued an injunction against a strike in- 
augurated by P. M. Arthur, for many years the head of the Brother- 
hood of Locomotive Engineers. That same Mr. Taft it was who 
subsequently was elected President in 1908, under the Republican 
platform which protested against the use of injunction as then applied, 
presumably by the United States courts. President Taft was so much 
interested that he followed it up with a message in which he urged 
legislation. Legislation was introduced into Congress but was not 
passed at that time. But in 1912 the Supreme Court of the United 
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States issued certain rules, under the law by which they incorporated 
the main principle for which President Taft had contended, namely, 
that injunction should not issue without notice nor except in extremity, 
so to speak. Those principles, so alarming to some members of this 
Convention, were introduced into the rules of the Supreme Court, 
which govern the proceedings of the court. That is to say, these 
disturbers of the Commonwealth, these destroyers of our peace, appear 
to have found their way into Congress, into the White House, and 
even into the Supreme Court. 

It is true that in a number of recent cases the Supreme Court has 
upheld labor injunctions, sometimes in the State courts but more com- 
monly in the lower Federal courts, particularly the twin cases of the 
Hitchman Coal & Coke Company »v. Mitchell and the case of Eagle 
Glass & Manufacturing Company »v. Rowe, both of them in the year 
1918. It is true also that in those great decisions there were dis- 
senters, and if I had to choose between agreeing with the majority 
of the Supreme Court and agreeing with Justice Holmes, Justice 
Clarke and Justice Brandeis as to what is the law and what is a 
proper application of law to the conditions of labor in this country, 
I always shall be glad to be ranged with the dissenters. Those judges, 
in one case three and in another case two, dissented flatly against 
the whole principle and against the whole idea that it could be used 
to prevent laboring men from carrying out a policy of common action. 
The majority of the court, and many lower judges, think otherwise. 
Some even claim that picketing was intimidation and therefore ought 
to be stopped by injunction. 

This whole question of injunction, this whole question of the rela- 
, tions of labor, is farther complicated with the issue which has just 
been discussed so inclusively by the gentleman from Wellesley (Mr. 
Pillsbury). 

Mr. Wasupurn of Middleborough: I dislike to interrupt my friend, 
but is the word “injunction” mentioned in any resolution now be- 
fore the Convention for discussion? 

Mr. Hart: I am very happy to say that since it is impossible, 
as I have been trying to argue, to disassociate the question of injunc- 
tion from the question of property in labor, I was just about to come 
to that particular point. That is, the usual reason why an injunction 
is laid is that the court first frames in its mind the conception that 
labor, or the right to labor if you choose, is a commodity. Now, 
the difficulty with that doctrine is the very serious one that there 
appears°to be no method of specific performance of labor contracts 
that does not involve involuntary servitude, except, of course, in the 
army and in the navy and with seamen upon the sea. That marine 
status of absolute subjection to the rule of the captain and the offi- 
cers for the time being, has been very much diminished by the act 
which just before the war was passed by Congress and presumably 
now applies to our merchant shipping, although it has been some- 
what disturbed by war. 

The difficulty is a very simple one. I am a workman. I have 
nothing but my hands. I engage to work for a man, we will say 
for a year, and by and by I do not like the job and I quit. What 
can he do to me? Why, that is a contract. If he has lost money 
by me he can sue me. Well, plainly the suit of an employer against 
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an employee or a number of employees is a very unsafe recourse! 
And when you have won, what do you get? Suppose you are awarded 
your damages, you cannot induce the man to come back to your 
shop. Then what is the next step? There is only one logical next 
step, under the theory of labor injunctions; that is, if you are to 
enforce the contract you must enforce it specifically, you must put 
me at a lathe and say: “Here, turn that piece of iron’’;; you must 
give me a shovel and say: “Dig a hole in the ground, and if you 
don’t there is a black snake whip’. Where does that method carry 
you? We all know that forced labor is impossible. That is to say, 
the doctrine of specific performance of labor contracts, which lies at 
the bottom of this whole theory of injunction, is a doctrine which is 
incompatible with the ordinary principles of freedom. We hear some- 
thing now about the conscription of labor-in other matters; the Fed- 
eral government may call upon civilians, as it has called upon men 
of military age subject to military service, for services which the 
government will assign and which the government will enforce. If 
we come to that, we shall be under not only a very different labor 
system from any with which we are acquainted, we shall have an 
entirely different social system, we shall have a changed governmental 
system. 

Mr. Brown of Brockton addressed the Chair. 

Mr. Hart: The gentleman from Brockton (Mr. Brown) is entirely 
able to defend himself on any question. I beg pardon. The gentle- 
man from Brockton (Mr. Brown) has been very courteous to me. I 
yield with pleasure. 

Mr. Brown: Of course I am interested in the gentleman’s argu- 
ment, but I want to have it clear right here. And what does labor 
say to the government? Conscript us, if you will, for the benefit of 
the whole, but — when you conscript us for the benefit of the individual! 

Mr. Hart: Part of what the gentleman has said I was about to 
say, and the rest of it certainly was said with great ability. 

The point here is the very simple one, that if you are going to 
conscript labor you have got to accept it as a war measure, an ex- 
treme measure. When it comes to the issue of defending the United 
States, when it comes to the question of setting up this country as 
an implacable opponent of tyranny and oppression in the world, when 
it comes to the necessity of our maintaining a position which will 
make free government possible, I am as willing as any man in this 
Convention, as any labor man in this Convention, to give way upon 
that question and for this time. But, let not our abnormal war 
conditions be made an argument for a legal system under which in 
times of peace this remedy, this drastic and this unreasonable remedy, 
may be applied. 

The truth is that the doctrine of injunction never would have been 
heard of but for the increase in labor power, the weight of the labor- 
unions, the disputes about the closed shop and the open shop. In 
a way the injunction is looked upon as one of the defences of the 
propertied class. What is the propertied class? We all belong to 
both classes. All the members of this Convention certainly are hard 
working. Some of them could live without labor, and even without 
their salaries as members, but their means and their incomes are not 
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the real question here. The real question is that we are all members 
of the same Commonwealth and on the same terms. As a matter of 
fact, we have recognized property, we have had to recognize the 
existence of great numbers of laborers, we recognize labor organiza- 
tions, though employers in general have striven against it for a cen- 
tury. We have recognized labor-unions on a small scale and on a 
large scale as we have recognized capitalistic combinations. We even 
have made agreements with labor-unions which practically are part 
of the laws of the United States and actually a part of its adminis- 
tration. It is futile, it is idle, for us to sit here and to try to set 
apart the labor men, who are our brethren, who work in their shops 
as we work in our offices, who are as much interested in this Common- 
wealth as any of us, who have children to educate and to put out in 
the world. It seems to me, speaking mildly, an affront to say that 
those men are seeking through this amendment, whatever its legal 
defects, to assert a power of domination over the rest of the com- 
munity. J am just as willing to put the future of myself and my 
children in an electorate which includes the working-men of this country 
as in any select part of a different electorate which could be desig- 
nated by this Convention or in any other way. [Applause.] 

Mr. CHANDLER of Somerville: As the arguments in this case have 
been very exhaustive, I move the previous question. 

Mr. Ricuarpson of Newton: I desire to ask a question of the 
gentleman from Cambridge (Mr. Hart) who has just taken his seat. 
I should like to have the gentleman assume a case where he was in- 
volved in some very important legal controversy, and where he had 
given a retainer to a distinguished attorney for the purpose of re- 
taining him upon his side of the case, and it later transpires that the 
distinguished attorney, being false to his trust, has gone over to the 
other side of the case and proposes to appear for the gentleman’s 
opponents. Whether or not the gentleman from Cambridge (Mr. 
Hart) would think a legal system was to be commended which would 
prevent the gentleman from Cambridge (Mr. Hart) from using the 
power of the injunction to restrain the legal gentleman in question 
from so violating his trust? 

Mr. Harr: In a case like that put before us I should think the 
first thing to do was politely to kick the attorney out of your own 
service, try to get an honest man, and if there were no honest attor- 
neys, why, then I think I would haye to go out of business. But of 
course the gentleman from Newton (Mr. Richardson) knows as well 
as I do that the case he is putting is a case that is exceedingly liable 
to happen under the present judicial system of Massachusetts; and 
the remedy of asking a court to enjoin a lawyer from appearing upon 
the other side, and submitting him to contempt proceedings if he did 
appear or if he gave any advice to my opponents, appears to me to 
be one of the slenderest, feeblest and most futile remedies that I could 
undertake, I would rather put my money in some other hole. 

Mr. Donovan of Springfield: Speaking on the previous question, 
I hold that this is a very important matter. I have come to the 
conclusion that the other resolutions before this body, or that are to 
follow, would be involved in case we disposed of this question, which 
is resolution No. 150. I understand if we disposed of this without 
further consideration that it also would dispose of the others which 
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follow. I have intended to speak upon this matter, and have given 
some thought to this subject, and I hope that the previous question, 
if it does involve the other resolutions, will not be considered at this 
time. 

Mr. Lowrtt of Newton: I hope the main question will not be 
ordered now. This is a matter on which, as the Convention knows, 
I have very strong opinions, but there are many gentlemen here, some 
of whom agree with me and some of whom do not agree with me, 
who wish to talk upon it. It seems to me that they should be given 
the opportunity. It seems to me perfectly true, as the gentleman 
(Mr. Donovan of Springfield) has just said, that the two following 
resolutions are practically this same thing, and we might as well 
discuss it all on this one rather than having two more bites at the 
cherry. 

Mr. Dennis D. Driscouu of Boston: I hope the delegates to the 
Convention at this time will reject the previous question. It will 
become more serious .after the Convention adjourns if the previous 
question is adopted, more serious in other. conventions as well as here, 
and will give the opportunity to some people to criticize the action 
of the Convention on an important question they wish to discuss. 
If I had my way, I should like to hear a great discussion of the in- 
junction question by the best lawyers in this Commonwealth. Some 
of the actions of the past Legislature, and the decisions of the courts 
by their injunctions upon some of us individual members, show to us 
the exact dealing with the representatives of the court in handling 
this question. I am under the opinion that the delegates in this 
Convention should be able to produce a quorum, so that they will 
give to the people who are interested in this question, to the gentle- 
men who oppose them, the right to discuss this question, which, 
whether they claim we are mistaken or correct, is in the interest of 
the wage-earner, no matter whether the word “slavery” is used in 
argument, and many times by many people, instead of wage-class. 
We all are free American citizens, and a discussion of this question, 
on which we often condemn the political propaganda of the political 
parties and the gaggery of free speech, will give an opportunity to 
those who are in favor and those who are opposed, so that we may 
become educated on this important question by defeating the motion 
for the previous question to-day. 

Mr. Apams of Quincy: I should wish, if the gentleman would 
consent so far, that his motion for the previous question be with- 
drawn. This is a very important issue, and I for one am very much 
in need of instruction upon it, and I should very much like to hear 
these gentlemen who have prepared themselves and whose opinions 
are of value to me, allowed to speak. I do not believe that there is 
any question likely to come before this Convention which is more 
important to more members than this question. I myself for many 
years have been reading decisions of the courts, and I have been 
listening to the discussion, and my mind still is undecided. I very 
much hope that discussion will be allowed to proceed. 

Mr. CuHanpuerR of Somerville: I feel assured in a way that debate 
on these other questions will come at this time. I therefore will 
ask to withdraw the motion. 

Mr. Donovan of Springfield: I have listened with a great deal of 
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interest, particularly to the speech of the gentleman in this division 
(Mr. Pillsbury), who spoke so ably in behalf of labor as a property - 
right. I admit that the criticism made by the gentleman from Welles- 
ley (Mr, Pillsbury) probably to some extent was well founded, when 
he says that labor organizations by indirect methods have sought 
to bring about a result that might better have been stated frankly 
and have been sought as an amendment to the Constitution in the 
way in which he put it, “to limit the issue of injunctions in labor 
disputes.” That may be true. It may be true because of the fact 
that labor organizations in matters of law, like the rest of us, have 
sought the advice of lawyers. We have recognized that in the words 
of Mr. Dooley “the lawyers make the laws and the flaws in the laws,” 
and we have sought their assistance. Of course it was natural that 
a lawyer would approach this question. from the standpoint of his 
profession and would seek to obtain ‘his end by indirect means. I will 
confess that we have had to make use of lawyers. As Elbert Hubbard 
once said, “lawyers are men whom we hire to protect us from law- 
yers,” and we have had to so protect ourselves. The result is that 
they have introduced the measure in this possibly indirect way to 
achieve results by taking the method of removing from the jurisdiction 
of the courts of equity the issuing of injunctions in labor disputes. 

I have based my remarks almost wholly upon the report of the 
_ committee as printed. It seemed to me that they no doubt would 
have given careful consideration to this document, and therefore that 
I might make it a basis for criticism from the point of view which I 
hold. I notice that they say in discussing resolution No. 146: “ Reso- 
lution 146 seeks to incorporate into the Constitution the undisputed 
abstraction that the right to labor and enjoy its fruits is inherent 
in the individual. Of course it is, but to declare this in the Consti- 
tution would add nothing to the rights of any citizen.”’ It appeared 
to me that if the right to labor as embodied in resolution No. 146 
was merely an abstraction, undisputed but an abstraction, that it was 
inconsistent with their attitude or their definition of the right to labor 
when referring to the other resolutions, Nos. 219, 220, and the others. 
There they say: “To declare that labor is not property or a property 
right is a very different matter. The right to labor is plainly prop- 
erty.’ To me it would seem that if the right to labor was an ab- 
straction when treated under resolution No. 146 it was still an ab- 
straction and not a concrete property right. 
‘Mr. Apams of Quincy: Might I ask the gentleman to explain to 
me, as I do not clearly understand, if he wishes me, for example, 
to understand that he wishes to impress upon us that labor is to be 
considered as a property right, that is to say, as much a property 
right as any tangible thing which we have, or whether he looks upon 
it as a privilege. I would ask him whether the issue does not really 
lie there. Labor consists, as I understand it, in the idea. It is an 
abstraction, as observed. That is to say, a man’s labor is worth only 
what the idea that he has of it makes it worth, his wish to labor, in 
other words. Is it, therefore, other than a privilege? Is it a tangible 
thing at all? 

Mr. Donovan of Springfield: The phrase, the right to labor, is 
rather confusing to me. As I have studied labor economics we deal 
with labor power rather than the right to labor. To me the right 
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to labor seems to be an abstraction, from the fact that there is no 
guaranteed opportunity to labor. If there is such an opportunity, 
then the right to labor would cease to be merely an undisputed ab- 
straction; but as held legally it seems that they use the phrase, “right 
to labor,’’ as synonymous with labor power. The resolution which I 
introduced dealt with labor power, that “the labor power of a human 
being is not a commodity or an article of commerce.” 

According to my understanding of working-class economics, com- 
modities came into being with the production of things for sale rather 
than for use. A commodity must have exchange value. The working- 
man, or the man who produces labor power for his own personal en- 
joyment and not for sale, probably would not come under the category 
of a possessor of a property right according to the gentleman from 
Wellesley (Mr. Pillsbury), but the working-man who eats, who sleeps, 
who gets shelter, who builds up his body for the purpose of selling the 
power that is generated within him in return for payment, I suppose 
according to that definition would be the seller of a commodity. His 
labor power then would be a commodity subject to the law of supply 
and demand in the labor market, just the same as any other kind of 
commodity, shoes, clothing or any other sort of thing, and in a way 
similar to the conditions that prevailed under chattel slavery. In 
other words, he would be a wage-slave. He would be selling for wages, 
which he exchanges for food, clothing and shelter, his labor power. 
The slave, on the other hand, was bought and sold and gave his 
labor power for food, clothing and shelter. He did not sell it piece- 
meal. He belonged to the man who owned him. Now what we are 
seeking to bring about is a constitutional declaration which will say 
in the law of our Commonwealth that the labor power of the human 
being belongs to himself, is a part of himself, and that he cannot be 
restrained by judicial decisions in disposing of or withholding that 
labor power. 

‘The report of the committee makes the statement that the only 
effective means that thousands of working-men outside of labor organ- 
izations have of enforcing their right to labor is through the courts; 
and I deny that the courts enforce that right to labor. I deny that 
the courts provide any opportunity for the working-man inside or 
outside of labor organizations to labor. That was what was sought 
in resolution No. 146, introduced by the gentleman from Brockton 
(Mr. Brown). It sought to provide in the Constitution that the right 
of a human being to labor and to enjoy its fruits should not be denied. 
Now, if that was embodied in the Constitution it would hold, it 
would seem to me, that the State should provide some way for the 
exercise of that right. Under the present circumstances the courts 
do not enforce the right to labor. It may be there is some legal haze 
about this which I have not been able to penetrate, but to my under- 
standing this statement is entirely wrong, it is entirely contrary to 
fact, and courts do not enforce the right of the worker to labor. 

To show that the gentlemen in their report are looking at this, not 
from the standpoint of the working-men outside of labor organizations, 
but rather from the standpoint of the employer, they say in their 
report that the reason why the law holds labor to be property is be- 
cause it is capable of hire for reward, evidently looking at it from the 
standpoint of him who hires for reward. The employer hires labor for 
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the purpose of making profit, for the purpose of exploiting; in other 
words, getting from the worker more than he gives in return. The 
working-man gets in payment for his labor power wages, and he 
produces commodities. The difference between the price of the com- 
modities which he produces and the wages which he gets as a work- 
man goes to the employers; that is, the class of employers who take 
rent, interest and profit. There is where the difference goes between 

‘the wages paid to the workman and the price of the commodity 
which his labor produces. 

Our contention, then, is based upon the fact that the working-man 
who sells his labor power to the employer sells himself with it; and if 
it is interpreted that the labor power of the working-man is a com- 
modity, then he himself, who is inseparable from it, is also a com- 
modity. I do not see how we can rule differently. And this is the 
position taken, not by the idealistic labor men, as the gentleman in 
the third division (Mr. Lowell) yesterday, speaking for the committee 
said; this is the position of what is called the more conservative trade- 
unions. The I. W. W. take the same position that the gentleman 
from Wellesley in this division (Mr. Pillsbury) takes. [Laughter.] 
They hold that the labor power of a human being is a commodity, 
that it is bought and sold upon the market subject to the laws of 
competition, and their object then, the whole fundamental basis of 
their position, of their philosophy, is this: To organize the workers 
as sellers of labor power, control that very essential commodity, and 
by controlling that most necessary commodity control the world and 
control all government. It is the logical position of the syndicalist, 
who says that only by the control of labor power can labor win the 
full value of its toil, — only through its control of its labor power. 
It is those who believe in parliamentary government, who believe in 
orderly procedure, who take the position that I am advocating here 
to-day, those who believe that while the courts exist as they do, the 
supreme courts, all the actions of society will tend to be subject to 
their interpretation, and therefore we seek to remove from the field 
of their jurisdiction such matters as this, which would tend to put 
us as workers in the position of confining ourselves to the philosophy 
of the syndicalist. We then would be forced to hold that while labor 
power was capable, as a commodity, like any other commodity, of 
being monopolized, then through the power of that monopoly we 
would be able to force any conditions that we saw fit to impose. 

I have been surprised to find such unanimity of opinion between 
what we call the extreme radicals of the labor movement and the 
gentleman from Wellesley (Mr. Pillsbury). I would ask him a question 
as to an unemployed working-man. For instance, I have in mind a 
few years ago a multitude of unemployed workers, or who wished to 
be workers, unemployed at the time, who assembled on Boston Com- 
mon and then marched upon the State House. I believe the gentle- 
man from Waltham in this division (Mr. Luce) at that time was 
Lieutenant-Governor, and he met the committee of the workmen on 
the steps of the State House. They were seeking employment. They 
were seeking an opportunity tc labor. According to the report of 
the committee they had a valuable property right in their possession 
at that time. They had labor power for sale, but they could not 
find any one to buy it. The gentleman from Waltham (Mr. Luce), 
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then Lieutenant-Governor, was in no position to purchase this abun- 
dance of wealth that lay before him. They had “valuable property 
rights’ according to the gentleman from Wellesley (Mr. Pillsbury), 
in this division, but I contend that those property rights (?) which 
they were supposed to possess were not valuable. They could not 
dispose of them, and therefore they were useless. They were with- 
out exchange value. They were not a commodity. Now, would he 
claim that it is only the man who is working who has a commodity 
for sale, who is selling a commodity? Are the vast number of unem- 
ployed without any commodity for sale? They are without an op- 
portunity to sell it. Is it property in one case, in the case of the 
employed workman, and is it not property in the case of the unem- 
ployed workman? 

Mr. Wasusurn of Middleborough. Does the gentleman contend 
that any piece of tangible property, we will say, which cannot find a 
market, is not therefore property tested by his definition? 

Mr. Donovan of Springfield: I am contending against the report 
of the committee, which says to the multitude of our citizens out- 
side the labor organizations the right to labor is the most valuable 
property right they possess. I am considering. this as a valuable 
property right. To them it was of no value. It had no exchange 
value. Value, as I understand it, deals with the exchangeability of 
goods, not the use of goods. Now, to them that right to labor was not 
valuable, because it was not exchangeable. Therefore I hold that it 
is not a valuable property right. 

Mr. WasuBurn of Middleborough: I dislike to disturb the gentle- 
man, but I should very much like to have an answer to my question. 

Mr. Donovan of Springfield: Would the gentleman repeat the 
question, please? 

Mr. WasHpurn of Middleborough: The gentleman is arguing in 
effect that an unemployed laborer, unable for the time being to dis- 
pose of his right to labor, does not possess any property right. I 
ask him, testing out his definition, whether, assuming that any given 
piece of tangible property could not find a market, he would say 
that it therefore was not property. 

Mr. Donovan of Springfield: I would not say that. I would not 
contend so in the case of tangible property. I have denied the tan- 
gibility of labor power divorced from the person who possesses it. 

Another matter has occurred to me. We know that the working- 
men and others have been conscripted into the military forces of our 
country. It seems to me that the conscription of those men was a 

- conscription of them as human beings, not as possessors of property. 
Mr. Apams of Quincy: If the gentleman will permit me to ask 

him a question, — I already have asked him a question and I should 
like to repeat it, because I am not getting precisely the information 
which I had hoped to get. I asked him to give me some information 
on exactly what the labor people meant or wanted when they de- 
manded a right to labor as distinguished from a capacity to labor, 
or something of that kind. Now they object to having the courts 
hold that the right to labor is property, and what I want to get 
through my mind clearly, absolutely clearly, is what the labor party 
object to in having the courts hold that right to be property. As I 
understand, the right to labor is no use as long as it remains inja 
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man’s mind; if it is undisclosed, its value only depends on finding a 
purchaser. As I understand it, the great Socialists, so to speak, 
always have insisted that it was the duty of the State to provide 
labor for its citizens if they wanted it. That is to say, first of all, 
the man demanding labor had to have the desire, the wish in his own 
mind, to be employed. In the second place, he had to comrhunicate 
it to somebody representing the State, and then the State had to 
furnish him with occupation. Now I can understand in that situa- 
tion why or how labor actually should be a commodity. It is a 
salable commodity for which the State provides a purchaser. That 
is all perfectly logical and the result follows that the citizen is bound 
to supply the labor if he is asked to by the State. That is the correl- 
ative duty and all that is logical enough. But I do not understand 
that that is the position of the labor party. I do not understand 
that the labor party says: ‘‘ Here, we are willing to provide the labor 
and now the State must furnish us employment.”’. I do not under- 
stand that it is the question they raise, and I simply ask to be en- 
lightened as to what the position is.. 

Mr. Donovan of Springfield: First, to answer the question of the 
gentleman from Quincy, I will say that the position that he has out- 
lined is not the position of the organized labor movement of America, 
and in this proposition that is now before us we are not considering 
the right to work which was embodied in a resolution introduced, I 
believe, by the gentleman from Brockton. The right to work, if 
such an amendment was embodied in the Constitution, would imply, 
it seems to me, the necessity on the part of the State to provide 
employment. The matter that I am speaking upon now, which deals 
with injunctions in labor disputes, we might, as the committee ap- 
parently did, consider with the others all together. They rejected 
proposition No. 146 and they took up the other propositions in their 
order. But the question that I am debating at present is upon the 
ruling of the committee sustaining their report, — a decision that has 
been made by the Supreme Court in certain cases, the Massachusetts 
Supreme Judicial Court in particular, — that labor is property. I am 
trying to show that labor is not property in fact; at least, I am 
trying in my argument to prove that labor did not become recognized 
as property until it was so interpreted by the courts. Am I answering 
your question? 

Mr. Apams: Partially. 
Mr. Donovan: Well, if it is necessary to give a yes or no answer 

to that question, whether the organized labor movement is seeking 
to bring about a State guarantee of employment, I will say that at 
this time it is not seeking any such consummation. Does that answer it? 

Mr. Apams: That answers it. The only other question is, how, 
then, does their claim go further than claiming a privilege, — a privi- 
lege to offer their labor? 

Mr. Donovan: The matter in which the organized labor movement 
of America is particularly interested at this time, and the propo- 
sition now before this Convention, is on the interpretation of the 
courts of this State that the labor power of a human being is a com- 
modity or is property. We are trying to show that in fact it is not 
property, and we are trying to show that up to the time that the 
courts ruled that labor was property, it was not considered property. 
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We have in our language the word proletariat. It is a word that has 
been given rather a widespread definition amongst the people by 
the uprising in Russia. Now the definition of proletariat is a prop- 
ertyless workman, — a wage-earner, a man with no property. 
Now it is evident that at this time, — and this definition is in all 

the later dictionaries, — there is such a group of people considered, 
men who have no property. Under the decision of our courts that 
labor is property it would seem that the dictionaries are entirely 
wrong in their definition, that there are “no such animals.” It would 
seem that according to the courts there are none such in our country. 
Now it is recognized in other countries that there is such a class as 
a propertyless class, a class of wage-earners, those who sell their 
labor power from day to-day and depend upon the sale of their labor 
power for their food, clothing and shelter. 

Mr. Wuirtier of Winthrop: I should like to understand. this thing 
if possible. I am paying a good deal of attention to it. Take a per- 
son, for instance, who starts out with absolutely nothing but his 
labor to sell, and as a result of selling that labor and accumulating 
some savings he acquires some property as a result of the sale of that 
labor. Is not the sale of that labor represented in the property that 
he purchases? Is not the one synonymous with the other? 

Mr. Donovan: The gentleman has stated the position very clearly, 
that after selling his labor power and saving as a result of the sale 
of his labor power, he becomes possessed of property. But that would 
imply that he was not in possession of property until he had acquired 
it by the sale of his labor power. We contend that the workman, 
with nothing but his energy, his skill, his brains and his ability to 
work, has no property, but he has power to labor, and we hold that 
it is his personal right to withhold that labor power or to bestow that 
labor power as he himself sees fit; otherwise we contend that his 
labor power, which is a part of himself, is not controlled by himself. 

As a further illustration of the idea which I wish to convey I will 
refer to the description of the labor power of our fellow-citizens who 
now are fighting so valiantly on the front in France. It is not con- 
tended that property was conscripted at the time that’ they were 
drafted into service, but that they were drafted into service as per- 
sons, not as possessors of property. And we know that a distinction 
always has been made, —in fact and according to common knowl- 
edge, — between the man who possesses nothing but his labor power, 
his humanity, and he who possesses property. Throughout our whole 
history as we read the debates of former Conventions we know that 
the distinction was made between the man who held property and the 
man who was without property; that suffrage was determined in the 
early days of our Commonwealth by the amount of property in the 
possession of the enfranchised. We know, — we have heard it quoted 
here in the debates on ‘the J. and R., — that Daniel Webster made 
this one of his important points in the Convention of 1820, when he 
referred to “the masses of the people who possessed no property,” 
and he held that the rebellions, the revolutions that had startled the 
world and had overturned society, had been caused by revolts against 
property. Now he recognized a property class and a propertyless 
class. It was left for the lawyers, or in other words, for the courts, 
to interpret labor power as property. I believe, if my information 
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is correct, that William Howard Taft was the first one to issue an 
injunction in a labor dispute based upon that interpretation. Now 
I would say that William Howard Taft was the “Columbus” of 
labor as a property right; he discovered it. Prior to that it was 
non-existent. To-day it is non-existent except in law. It became 
necessary for the organized labor movement to seek to remove that 
interpretation, and the way they sought to do it was to have it de- 
clared a personal right constitutionally. They sought to declare it 
through Congress, and Congress so declared it, but evidently it did 
not stand. And now we are seeking to declare constitutionally that 
labor is a personal right and not a property right. ‘There is a great ° 
difference of opinion; I can recognize it here. That difference of 
opinion is not confined to the so-called conservatives on the one hand 
representing the property class and the radicals on the other hand 
representing the masses of the peoples of which organized labor is a 
very important part, but in the labor movement itself, — not so much 
in the American Federation of Labor, but in the labor movement, 
taking it in its broader aspect, there is a difference of opinion. 

Mr. WasHBurn of Middleborough: Of what use would it be for 
this Convention to declare the right to labor a personal right if such 
declaration were inconsistent with the Federal Constitution? 

Mr. Donovan: I would answer, — and the answer, of course, is 
obvious to all of us, — that if we made a constitutional declaration 
that was contrary to the Federal Constitution it would not stand. 
But I contend that this amendment in no way interferes with the 
Federal Constitution. I do not know where the idea comes from 
that it would in any way conflict with the Federal Constitution. 'To 
my mind this question is purely a part of the great fundamental 
question, the labor question. If we take the position that labor is 
a commodity, well and good. The labor movement undoubtedly will 
find some way to control that “commodity.” -But I tell you frankly, 
as one who understands the labor movement fairly well, its history, 
its theory and its practical application, or the way in which it faces 
the practical problems of the day, I know that there is in this great 
labor movement, not confined to the American Federation of Labor, 
but the labor movement as a whole, taking in other outside organiza- 
tions and agencies, a disposition to act upon the ruling such as laid 
down by the report of this committee. They would say: “ Well and 
good, we accept your position, —the labor power of a human being 
is a commodity. We seek to control that commodity. This makes 
us sellers of a commodity which the other class, the employing class, 
buy. They buy that commodity the same as they buy raw material 
of any kind, for profit, to turn it into finished material to make profit 
for themselves. This, then, is evidence of a class struggle, a class 
war, a war between the sellers of labor power and the buyers of labor 
power.” It is a clear recognition of the class struggle which is the 
basis of the syndicalist movement, the I. W. W. movement, which 
so terrorizes many of our good friends on the extreme conservative 
side of this chamber. This is the foundation upon which their synda- 
calist’s philosophy is built, — that the labor power of a human being 
under the capitalist system is bought and sold; it is sold by the 
workers who must live, it is bought by the employers who must 
have labor power to carry on their profit-making industry; that be- 
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tween the two an eternal conflict is going on and that there can be 

no compromise. This represents the point of view of the Bolsheviki, 
of Russia. 

Now, those of us who believe that we, by an amendment to the 
Constitution at least, may take this out from under the jurisdiction 
of the courts, and give the labor of a human being standing as a 
personal right, feel that we are working largely in the interest .of 
reform rather than the interest of revolution. 

Mr. WasHpurn of Middleborough: Does the gentleman think that 
such a declaration as he desires will remove the entire matter either 
from the jurisdiction of the State court or the Federal court? 

Mr. Donovan: The opinion of the labor movement, the organized 
labor movement, the American Federation of Labor, I might say, — 
and this of course is the opinion that has been given to them by 

’ their attorneys, — is to the effect that this would free the working- 
man from the jurisdiction of the courts on a matter or matters such 
as injunctions in labor disputes, except in cases where an irreparable 
injury to property was threatened. Now, if it would not do that, 
that at least is the purpose of the amendment, and it has been in- 
troduced on the advice of the attorneys of the American organized 
labor movement. Does that answer the question? 

Mr. Wasupurn of Middleborough: May I interrupt once more to 
point out that the Federal Constitution expressly provides that it shall 
be the supreme law of the land. Now, what the gentleman is seeking 
to do is not to amend the Federal Constitution, but the State Constitu- 
tion. The Federal Constitution further recites that the judges in every 
State shall be bound thereby, anything in the Constitution or laws of 
any State to the contrary notwithstanding. I still am unable to see 
how such an amendment as the gentleman desires would take the matter 
out of the jurisdiction of either the Federal courts or of the State courts. 

Mr. Donovan: This matter is a legal point, which I am unqualified 
to discuss, or at least to give a final judgment upon. I can say 
only that, speaking in behalf of the organized labor movement, which 
has been responsible for the introduction of this amendment, I be- 
lieve, and have no reason to think otherwise as yet, that it would 
serve the purpose for which we seek this change in the Constitution, 
or this amendment to the Constitution, which has been introduced. 

Mr; Bennett of Saugus: Personally I do not believe that labor is 
a property right. I do not believe it is property. I also do not be- 
lieve in the extremes to which injunctions have been carried, and I 
find a great many here who agree with me, —I have met them con- 
stantly, — who are opposed to this amendment and will vote against it. 
Now, my question is this: Why do you not let this go by and make 
your fight on No. 266, which is a simpler proposition, and which is 
very much more likely to receive support? I should like to ask why 
all this controversy here upon this, when you have the issue presented 
succinctly in the next number? 

Mr. Donovan: I would answer that the reason why we do not 
postpone our discussion of the matter until another stage, or until 
the other propositions come up, is because we fear that there would 
not be sufficient fight left in the radical wing of this Convention by 
the time those come up, and we were taking time by the forelock 

' by jumping into the mess at this time. 
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Mr. Bennett: May I ask, is not this proposition something quite 
different from the next one, more complex and more words in it, while 
what you are trying to get at is presented more simply in the next 
proposition? Therefore you get licked on a thing because of other 
details, while if you confined yourself to your own simple proposition 
you might carry it. That is what I do not understand, — why this 
fight on this thing? 

Mr. Donovan: In answer to the gentleman I will say that the 
reason why I felt it necessary to project myself into this struggle 
at this stage is because the report of the committee covered practi- 
cally all the propositions in one report. They were considered to- 
gether, and the report was made upon them as a whole, and it was 
very hard to divide them in the discussion here upon the floor. There- 
fore it was considered advisable, while the opportunity presented it- 
self, that we do our best to bring in the side of labor on a matter 
that is before the Convention, at least, the principle which is embodied 
in practically all those questions or propositions contained in the re- 
port of the committees on the Judiciary and Labor, sitting jointly. 

I was just about ready to close. I was outlining a few minutes 
ago the attitude taken by a certain large and considerable section of 
the organized and unorganized and semi-organized labor movement 
of this country toward this question, and I was trying to bring to the 
attention of the Convention the fact that what we seek here is really 
in the way of providing against a contingency that otherwise will 
arise. It may be that the decision of the courts to the effect that 
labor is a property right will embarrass for a time the organized 
labor movement. I have no doubt in my own mind but what that 
is the purpose of the decision. Not that I consider that it was in 
any way dishonest on the part of the gentlemen who made it, but 
because I recognize that they are representative of certain ideas, 
that they hold an attitude toward society that is a result of their 
environment, their economic, social and political environment, — and 
that naturally their mental reaction is different from that of the man 
who depends upon his labor for his livelihood, and their philosophy 
of life cannot but be different. 

But I am saying this: That I do not believe that the injunctions 
issued in labor disputes, which have become much more prevalent as 
time has gone on, will have the effect that evidently has been intended 
by their most sincere or most persistent advocates. The interpre- 
tation of the decision that labor is a property right is based, accord- 
ing to the report, upon the desire to protect the “thousands of un- 
organized workers who are outside the labor organizations.” I wonder 
if it would not interfere with the operation, or would not make it 
necessary for a new decision to be made, if the placing of the working- 
men who are outside the labor organizations under the protection of 
the courts of equity would not be interfered with, in case those work- 
ers were not outside the labor organizations; in other words, if they 
became members of the organized labor movement. It is a fact that 
the organized labor movement is growing so fast at this time that it 
bids fair to envelop those thousands who formerly were outside of 
labor organizations, and who seem to be the hope of those who wish 
to use them as examples of a property right, and have sought to 
“protect” them by the courts of equity. 



- INJUNCTIONS AND LABOR DISPUTES. 1101 

Now, this is the tendency, and it presents problems that go down 
to the very fundamentals of our democracy. Labor organizations are 
seeking to protect themselves, and to do it legally; but if all the 
legal safeguards are taken away, if there is no opportunity to do it 
legally, the very fact of their being a class dependent upon their 
labor, — and this is interpreted as being a commodity, — they, like 
every other producer of a commodity or seller of a commodity, are 
going to seek to control that commodity, and control it by the power 
of their organization, just the same as the controllers of oil, the con- 
trollers of cotton, the controllers of other commodities have sought 
and have succeeded in controlling those commodities by the strength 
of their ownership, by the strength of their organization. 

I will leave the question with that thought expressed. I hope that 
the members of this Convention will realize that the question before 
us, the question before every governmental assembly to-day seeking 
to work out the problems of democracy, is this issue of the growth 
of big, powerful economic groups; the labor organizations, representa- 
tive of the workers, on the one hand, the big organizations, repre- 
sentative of the other economic groups, the employers, those who 
control the manufacturing of various commodities, on the other hand, 
Between the opposing forces a vital conflict is going on that will mani- 
fest itself upon the industrial field, upsetting the social life of our 
Nation, or we will meet those conditions in a parliamentary manner; 
we will, remove the restrictions in our Constitution; we will make 
it more easily possible for the workers to exercise the franchise as 
citizens, and in that way we will safeguard them against what is the 
only alternative,—to rely entirely upon their organized economic 
power. In this way we will be able to make it unnecessary for them 
to take action along lines that would be less parliamentary, less in 
keeping with peace, and the welfare of the community. [Applause.] 

Mr. Unpreruitt of Somerville: When the previous question was 
moved this morning and then withdrawn, I think it was the under- 
standing of the Convention that the debate on this matter would 
include, and practically conclude, debate on the two following matters; 
but since that time notification of one amendment has been given 
to the Convention, and the Convention has been assured that debate 
will take place on the two following matters, or at least one of them. 
And so, sir, I think that there has been sufficient debate, and I move 
the previous question. 

The main question was ordered. 

Mr. Hersert A. Kenny of Boston: I do not want to take up - 
the time of the Convention on any one of the ramifications of this 
socialistic problem, but I do wish to call the attention of the Con- 
vention to the fact that resolution No. 150 is not as socialistic 
as the conservatives of this body may think. It is really a copy of 
section 3 of the English Trades Disputes Act. That act, which has 
made a great success in the labor movement in England, I will try 
to quote: 

An act done by a person in contemplation or furtherance of a trade dispute shall 
not be actionable on the ground alone that it induces some other person to break a 
contract of employment, or that it is an interference with the trade, business or em- 
Prermaret, of some other person, or with the right to dispose of his capital or his labor 
as he will 
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Now, my brother from New Bedford (Mr. Harriman), the eminent 
labor leader whose discourse on political economics was so illuminating, 
has brought to this Convention that English Trades Disputes Act. 
Therefore that should commend itself to this Convention as not being 
outside the bounds of possibility. .The gentleman in this division 
(Mr. Lowell) said that we were going into metaphysics when we said 
that labor was a personal right; it seems to me we are going into 
metaphysics when we say that labor is a property right. As I un- 
derstand the word “commodity,” it means something movable other 
than animals. That is Webster’s definition. Therefore it is a personal 
right to labor, as I understand it; and that is the construction which 
the English court, or the English people, or the English highest court, 
public opinion, has placed upon the English Trades Disputes Act. 
.I think it is very wrong for the members of this Convention, and 

particularly my distinguished friend from Somerville (Mr. Underhill), 
to force this previous question because some man perhaps took up a 
considerable time and he did not like his sentiments. 

This question lies at the fundamental principle of the whole country. 
You must remember that they are coming back to these shores pres- 
ently, I hope, because there are rumors now that they have 200,000 
of the German army; they are coming back to these shores, — over a 
million young men. They have learned to keep step, they have 
learned to be organized, they appreciate the value of organization, 
and they will be just as jealous of the laborers’ rights, and more so, 
than when they went away, because their minds have broadened. 
They have been in England; they have fought side. by side with the 
English soldier. The Englishman, when he goes back, knows that he 
has the benefit of that English Trades Disputes Act, the very act 
‘which brother Harriman has brought to this Convention, and which 
should be adopted by this Convention. 

It is only a couple of hundred years ago when two agricultural 
laborers of Dorsetshire, England, struck for an increase of a shilling 
a month. They were arrested and tried for conspiracy, and given 
ten years on a prison ship, and one of them died while in servitude. 
Now the English trade movement has gone on from that time until 
this very moment. The latest development of the trades disputes has 
been given to the English people by Parliament, and my brother 
from New Bedford has given it to us. I am going to vote for it. I 
believe labor is a personal right, not a property right. I believe the 
Supreme Court of these United States and the several States and of 
Massachusetts, — though it does seem rather impertinent, for a young 
lawyer, but I am not case-hardened yet to the rights of the people, — 
I do believe, as my brother from New Bedford said, that the Supreme 
Court is so steeped in precedent that it cannot get beyond the evidence 
of precedent and do as our English brothers do. 

Mr. Wesster of Haverhill: It is an old saying that drowning men 
catch at straws. I am not prepared to dispute the truth of that, but 
if it be true I am sure that no unfortunate going down for the third 
time ever exercised a more despairing clutch at the aforesaid straw than 
some of us have in grasping for some shred of practical reason upon 
the surface of this controversy. As I have experienced the successive 
waves upon waves of argument, and been drenched thereby, I have 
felt myself approaching a mental condition which perhaps can be 
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expressed chemically as a saturated solution. [Laughter.] While I 
am very conscious of the saturation, the solution is not so apparent. 
[Laughter.] 

This, as its friends and opponents alike agree, is a metaphysical 
discussion. It is all of that. should say psychological. It has not 
yet been raised to the spiritual plane, but I have been expecting some 
honorable member to propose an amendment to the effect that man is 
a free agent, or something of that sort, which would complete and 
round off the discussion. 

Now, sir, as I understand it, the advocates of this proposition 
earlier in the debate drew attention to the fact that our courts had 
reversed themselves upon the decision as to whether labor was a 
property right or a personal right, the assumption lying in their minds 
that in both cases the decisions were inimical to the interests of labor. 
That is proof conclusive to me that litigation or controversy may 
arise and be submitted to the courts wherein the alternative decision 
may or may not be in the interest of labor; and why, sir, may not 
that condition arise again in the future? If we deny recourse to one 
alternative, and pin ourselves absolutely to the other, are we not 
thereby developing the position of labor in some future controversy 
wherein it may be to the interest of labor to decide that it was a 
property right? It seems to me that there is a point there which 
has not been cleared up. I confess, sir, that all this long-endured 
discussion, to my mind, has not convinced me of the advisability of 
this measure. If I were convinced that it were a step ahead in the 
protection of labor I gladly should support it. At present, sir, I am 
not so convinced, I say this in justification of my position as, I 
hope, a consistent friend of labor and a union man myself; but I 
intend to vote against this measure in the belief that labor is safer 
with the condition in the courts as it is. 

Mr. Rossins of Chelmsford: This Convention is endeavoring to 
alter and amend the Constitution of Massachusetts for the better 
government of all the people and the better protection of the greatest 
number. In many disputes, and especially in any dispute in which 
violence is used, the innocent bystander often is hit. In disputes be- 
tween labor and capital the innocent bystander always is hit. Elabo- 
ration upon that point I think is unnecessary. Division of the people 
into two classes, the employers and employees in the one class, and the 
rest of the citizens in the second, will be brought about surely by the 
adoption of this proposition, as indicated by the language in docu- 
ment No. 337. 

The discussion upon this matter has been long. I have heard some 
of the speakers and some of the speakers I have not heard, but to 
my mind the whole point to be gained by the advocates is the re- 
moval of the injunction. How would this operate in practice? I am 
not a lawyer, so I cannot deal with the legal aspects of this question. 
I only know that as a member of that second class, outside of the 
employers and the employees, I feel a sense of security under present 
conditions which I believe I should lose if this amendment was 
adopted by the Convention and peradventure approved by the people. 
What confronts us to-day is unrest. Why? Because the whole 
world, financially, socially and industrially, is in a turmoil. Read your 
papers, — a strike here, a tie-up there; government work, some of it. 
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After the war,—what then? You cannot discount the possibilities. 
Would you wish to give more power. to this first class, or more re- 
striction? There can be but one answer. Always, when danger is 
impending of any nature, we wish to cope with it with all possible 
lawful means. The gentleman from Brockton in the second division 
(Mr. Brown) has said if the courts are wrong, change the courts. 
Does he not mean, if the courts decide contrary to his views of what 
is right or wrong, change the courts? 

If the proposition went no farther than its language would imply, 
it perhaps would be harmless. Take the first two or three lines: 

The labor of a human being or the right to labor is a personal right and not a prop- 
erty right or a commodity or an article of commerce.’ 

That in itself is harmless. But if labor is not property no injunc- 
tion is operative. There is the trouble. .Other portions are harmless 
in themselves. Organize, walk out, stay in, — but let other people 
do the same. Organization for protection is all right; it has my 
indorsement. But organization which gets beyond the control of even 
its organizers I contend needs some means of government and control. 

Mr. Harriman of New Bedford: I would be rather ungracious per- 
haps to further take up the time of this Convention except in a very 
brief way, to draw some conclusions that perhaps I missed yesterday, 
or which have not been brought to the attention of the Convention. 

The gentleman who has just taken his seat (Mr. Robbins) has 
referred to unrest. There is probably no better authority as to the 
reason for unrest than the summing up of the Industrial Commission, 
after all their exhaustive hearings, and I read this to this Convention: 

First, the unjust distribution of wealth and incomes. 
Second, unemployment, and the denial of an opportunity to earn a‘living. 
Third, the denial of justice in the creation, adjudication and administration of law. 
Fourth, the denial of the right and opportunity to form effective organizations. 

I believe that to be true; and while I am particularly interested 
in the first three or four lines of this document No. 150, I hope there 
is no man in this Convention but what realizes the sense of the closing 
lines of that document, which has been brought to our attention by 
the gentleman from Boston (Mr. Herbert A. Kenny). You men may 
not believe in the English system, you men may not believe in what the 
English working-men are doing; but if there is anything upon the face 
of the earth at this time that holds any hope, any well-regulated scheme 
for the future, it is the manifesto that has been produced by the English 
working-men since this war commenced. I recommend it to every one 
of you. Those people in England have fought and died for the right to 
include the last two lines of document No. 150. 

I presume it will not be passed by this Convention. I may live to 
see it, —I hope I will; if not, for the salvation of this country it 
must be that those lines shall become the law of this country. Unrest 
exists, and how is it to be cured? It is to be cured by the majority 
of the working people of this country, the so-called wage-earners, the 
working-class; and until they receive their rights, prosperity and peace 
will not exist in this country and justice is absolutely impossible. 

Mr. Lowe. of Newton: I want to point out again, as I tried to 
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yesterday, the real meaning of this resolution and of all the other 
resolutions. We have heard interesting discussions here on an aca- 
demic question of property in labor, or labor power, — whatever is 
the difference I do not know, but there seems to be a difference 
between labor and labor power which is beyond my capacity to 
fathom, — but we have heard a very interesting discussion, almost 
entirely upon that aspect of the question, from the advocates of these 
measures; and it is very clever, I think, to try to turn the attention 
of this assembly from the real reason for these measures to an inter- 
esting question which is entirely harmless in itself. 

But, as I said before, the laboring men of this country are practical 
men. One of the ablest men in this country, with whom I am happy 
to say I have a slight acquaintance, is Mr. Samuel Gompers. Do 
you suppose for one moment that Mr. Samuel Gompers cares whether 
we put into the Constitution of Massachusetts that labor is a per- 
sonal right, or property, or anything of the kind? Of course he does 
not. What Mr. Samuel Gompers would say, if he were asked and he 
responded truthfully, would be: “We wish to have this thing in our 
control; we have got a great deal of it now within the hollow of our 
hands, and we want the rest of it.” 

That is the situation. It is not a professorial discussion over terms 
of art. It is.not anything of the kind. It is the practical question 
whether organized labor shall be without control in this Common- 
wealth. As I said at first, nobody will deny that the courts have 
issued injunctions wrongly sometimes and have carried them too far, 
and so on, but that is not the question. The question is: Is there 
to be any power in this Commonwealth that shall be above the labor 
power? And I say there ought to be. Now, if you do not agree 
with me, vote for this proposition; if you do, vote against it. 

The amendment moved by Mr. Brown was rejected. 

The resolution (No. 150) was rejected Friday, July 19, 1918. 

Mr. Daniel R. Donovan of Springfield presented the following resolution (No. 
219): 

Resolved, That it is expedient to amend the Constitution by the adoption of the 
subjoined 

ARTICLE OF AMENDMENT. 

The labor of a human being shall not be held to be a commodity, article of com- 
merce or a property right, and the right to enter into the relation of employer and em- 
ployee, or to change that relation, or to assume and create a new relation for employer 
and employee, or to perform and carry on business with any person in any place, or 
do work or labor as an employee, shall be, and shall be held and construed to be, a 
personal and not a property right. In all cases involving the violation of the contract 
of employment by the employee, whether singly or in numbers, no injunction shall 
be granted except where it shall appear that irreparable damage is about to be done 
to property, but the parties shall be left to their remedy at law. 

The committees on Labor and Judicial Procedure, sitting jointly, reported 
that the resolution ought nor to be adopted. 

It was considered by the Convention Friday, July 19, 1918, and was rejected 
the same day. 

THE DEBATE. 

Mr. Bennett of Saugus: The question which I would have asked 
the gentleman from Newton (Mr, Lowell) and which I think he would 
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have done well to have answered at the time, is: W hy, — if he thinks 
it is vague and chimerical and visionary to discuss whether labor is 
a personal or a property right, — why did he put in document No. 
337, over his own signature, at the bottom of page 3, the following: 

The sole purpose of the resolutions in declaring it not property but a personal right 
is to put it beyond protection by injunction, as this ordinarily extends only to injuries 
to property or property rights. 

Is that visionary? Is that vague, is that chimerical in any way? 
No. But he puts there over his own signature the reasons why this 
declaration of principles is sought, and then he proceeds to get up 
here and say that the discussion is of no importance. 

Mr. Lowrut of Newton: I thought I made it as plain as my limited 
command of language would allow me to, that I was against taking 
away injunction in this kind of cases. 

Mr. Bennett: I refer to the stenographer’s notes, if he did not say 
that this discussion was practically worthless, of no importance, or 
visionary, — words which meant that, — because it did not make any 
_difference whether it was a property right or personal right. I under- 
stood that; that was the force of his argument. 

Now, I appeal,— as the gentleman in the Chair (Mr. Luce of 
Waltham) said here one day, — from Philip dreaming to Philip awake, 
to what he wrote here over his own signature. 

Some years ago, a good many years ago, there was a man up in 
Lawrence working in a little machine shop. He was considered by 
most people a crank. He spent his nights and days pottering over a 
piece of machinery, and he killed, pretty nearly, some of the people 
who. worked with him, and if his constitution had not been very strong 
he would have killed himself. What property was there in his labor? 
He was considered a crank. There was no property in his labor. He 
produced the McKay Sewing Machine, and to-day there are about 
$34,000,000 for the lawyers to quarrel over as his estate. When did 
his labor become property? At what point did it become property? 
Two or three hundred years ago, over in the Netherlands, there was 

a man working nights and days, and going without food and sleep, 
seeking expression for something within him in a great painting. He 
could not borrow a dollar, he could not get enough food to eat, but 
he did not care. His soul was finding expression. And now, two or 
three hundred years later, the result of his effort sells for $100,000. or 
more. When was his labor property, and how was the property 
valued? 

At the present time there are a lot of distinguished citizens of this 
Commonwealth working in Washington and in Boston for a dollar a 
year, giving their labor to the Government for a dollar a year. Is 
that labor property that is being given for a dollar a year? 

Here is a man of great mind, of great intellect, of great capacity, 
who labors for evil, and all the results of his labor are evil. Is that 
property? 

You go to hire a man to milk cows, or to set type, or any of the 
other occupations with which I am familiar. Take the reporter on a 
daily paper. Can you size up the property, can you size up the en- 
thusiasm, can you size up the expression of his soul, can you size up 

_ the industry, can you size up the product he labors for? No, it is the 
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product of labor that is wealth, and not the power to labor, which 
may be spent evilly, or which may be spent for good. 

I do not belong to any labor-union, and I never saw a copy of 
Karl Marx. I am going to get one right off and read it, but I never 
saw a copy of Karl Marx’s works, I have seen quotations from them, 
I do not believe labor is property, and I believe that the injunctions 
in labor troubles are often an expression of that improper and selfish 
distribution of wealth which we are growing out of. But it seems to 
me that I never have seen a better manifestation of the reasons why 
the labor men sometimes do not get farther ahead than has been 
made here in this discussion and in these three separate propositions. 
There is not one of them carefully drawn. Why, here is what seems 
almost the best of them, presented by Mr. Moriarty, and at the end 
of it it says that they should not interfere with certain efforts, — the 
courts should not interfere with certain interferences of the labor men, 
unless the interference is lawful. That is what he says in that reso- 
lution there. In another measure, — a man has stood up here and 
said labor was not property, — it says in the very resolution itself, 
the very amendment itself, that labor is property. The very amend- 
ment itself says that. None of them is drawn carefully, and I think 
I am right in inferring, and I do infer, that what most of them de- 
sired was not.to carry through some reform for the good of mankind, 
but to make a buncombe demonstration for constituents somewhere. 

That is what every one of these propositions seems to me like. 
They are all aimed at those two things. One is to restrain the use of 
theinjunction, curtail the use of the injunction, and the other is to 
declare that labor is a personal right. Whatever the scope of that 
may be I do not know. It seems to me if they had got together, and 
they all had united on one simple proposition carrying those two ele- 
ments, those two conditions, I really believe they would have carried 
it through the Convention. I do not know, but it seems to me it 
might have been done. 
We had a discussion here the other day about autocracy; and the 

labor movement in the United States never gained wide-spread and 
universal respect until it had an intelligent and altruistic autocrat at 
the head of the American Federation of Labor, who is taken into coun- 
cil with the President, and who commands universal respect. Do you 
suppose that he would have sanctioned any such boy’s play as has | 
been in this Convention with these four or five different propositions 
antagonizing each other, when they all claim to have the same ends 
in view? Yet they come in here; one gentleman wants to show his 
constituents that it was his, another that it was his, and four or five 
others that it was theirs. I think it is too bad for them, I do not 
care personally anything about it. I have nothing at stake, excepting 
that I should like to see a true solution of these problems. I think a 
true solution lies in those two directions. I think the use of injunction 
has been scandalized in. the United States to a great extent; and J 
think, whatever may grow out of this declaration, — it seems to me 
there is not any difficulty in determining the difference between labor 
and labor power, — the final result of this will be that the use of in- 
junction will be curtailed, — nobody doubts it, — and that labor will 
be declared to be what it is, — service, obedience to the Great Com- 
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mandment, “If any man will be first among you, let him be your 
servant.”- Labor is service; and I wish we had something before us 
that we could vote for with a clear understanding, and a clear and 

INJUNCTIONS AND LABOR DISPUTES. 

reasonable support of these issues. [Applause.] 

The resolution was rejected. 

Mr. James T. Moriarty of Boston presented a petition of the Massachusetts 
State Branch of the American Federation of Labor, accompanied by the follow- 
ing resolution (No. 220): 

1 
2 

Resolved, That it is expedient to amend the Constitution 
by the adoption of the subjoined 

ARTICLE OF AMENDMENT. 

Section 1. It shall not be unlawful for persons em- 
ployed or seeking employment to enter into any arrange- 
ments, agreements or combinations with the view of 
lessening the hours of labor or of increasing their wages or 
bettering their condition; and no restraining order or in- 
junction shall be granted by any court of the Common- 
wealth or by any judge thereof in any case between an 
employer and employees, or between employers and em- 
ployees, or between persons employed and persons seeking 
employment, or involving or growing out of a dispute con- 
cerning terms or conditions of employment, or any act or 
acts done in pursuance thereof, unless such order or in- 
junction be necessary to prevent irreparable injury to 
property or to a property right of the party making the 
application for which there is no adequate remedy at law; 
and such property or property right shall be particularly 
described in the application, which shall be sworn to by 
the applicant or by his agent or attorney. 

Section 2. In construing this act, the right to enter 
into the relation of employer and employee, to change 
that relation and to assume and create a new relation for 
employer and employee, to perform and carry on business 
in such relation with any person in any place, or to do 
work and labor as an employee, shall be held and con- 
strued to be a personal and not a property right. In all 
cases involving the violation of the contract of employ- 
ment either by the employee or employer where no irrep- 
arable damage is about to be committed upon the 
property or property right of either, no injunction shall 
He granted but the parties shall be left to their remedy at 
aw. 

Srction 3. No persons who are employed or seeking 
employment or other labor shall be indicted, prosecuted 
or tried in any court of the Commonwealth for entering 
into any arrangement, agreement, or combination between 
themselves as such employees or laborers, made with a 
view of lessening the number of hours of labor and in- 
creasing their wages or bettering their conditions or for 
any act done in pursuance thereof, unless such act is in 
itself lawful. 

The committees on Labor and Judicial Procedure re 
that the petitioner have leave to withdraw. 

ported recommending 

The resolution was considered by the Convention Friday, July 19, 1918. 

ea em 
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Mr, John D. W. Bodfish of Barnstable moved that the resolution be amended 
by striking out sections 1, 2 and 3, and inserting in place thereof the following: — 

Full power and authority are hereby vested in the General Court to provide for 
the adjudication of any controversies between employers and employees and to pro- 
vide against lockouts, strikes or any other course of involuntary or unnecessary 
unemployment and to fix penalties and make any other reasonable or necessary pro- 
visions to carry out the purpose of this amendment. 

This amendment was rejected, by a call of the yeas and nays, by a vote of 97 
to 112. 

The resolution was rejected Tuesday, July 23, 1918, by a call of the yeas and 
nays, by a vote of 126 to 79. 

On the following day a motion was made that the vote by which the resolution 
had been rejected be reconsidered; and the motion to reconsider was negatived. 

THE DEBATE. 

Mr. Dennis D. Driscott of Boston: I do not know whether it 
would be wise to make a motion to substitute the resolution of the 
Massachusetts State Branch of the American Federation of Labor for 
the report of the committees, or whether it would be better to discuss 
the question in our way and place the matter before the delegates in 
the Constitutional Convention, but if in order I move to substitute 
No. 220 for the report of the committee. : 

The Prestptne Orricer: The Chair would state that the question 
before the Convention is one upon rejection. If rejection is negatived 
that will substitute the report of the committee automatically. 

Mr. Dennis D. Driscott: That is agreeable to me. I was looking 
for the technical points of parliamentary tactics, because very often 
in organizations they are important. 2 

I am not going to take up much time of this Convention on this 
great question of injunctions. I have nothing up my sleeve, I have 
no secrets, I have nothing to cover in the interest of such legislation 
as is here; but I am going to try to prove to the delegate in the fourth 
division (Mr. Bennett) that when men of honor make agreements 
some power unknown turns the vote of representatives of this Com- 
monwealth to defeat the very thing that the delegate in the fourth 
division just spoke about. Injunctions are a very important subject, 
used by employers of labor to destroy freedom, free speech, and the 
right that belongs to every American citizen, and I am going to prove 
it by the injunctions served on me: 

The arguments made on the question of labor being a property 
right, etc., and the extension of the decisions of the judiciary, show 
what is so far-reaching that it is the cause of the unrest in this Com- 
monwealth to-day. There is no man in this Convention who has more 
respect for the courts than I have, and I said so a few weeks ago. 
I said that the system of the courts of this Commonwealth was 
a credit to this country. And I said the same on Boston Common 
at the biggest labor demonstration ever held there, — that on the 
Moyer, Haywood and Pettibone trial in Colorado. I said that if we 
found fault with one or two men appointed as judges in this Common- 
wealth it was not the fault of the system of the courts, but of their 
decisions. I always felt that no one judge was the court, that the 
court was the majority vote of the Superior or the Supreme Judicial 
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bench, but in such court decisions as we read in the public press or 
in volumes of decisions we see that sometimes the judge assumes the 
authority to be the court. And what I want to call to the attention 
of the delegates is this: The same bill I think was at Washington, 
D. C., and some of the greatest lawyers of this Commonwealth had 
their opportunity to try and stop this far-reaching injunction proposi- 
tion that is used by the employers of this Commonwealth. 

In 1906, with the criticism of some of your newspapers of this city, 
I challenged the committee on Judiciary to give us a recess committee 
to hear this important subject, and asked that some judge, some busi- 
ness men and some labor men be appointed upon it and hear this 
question. A recess committee was appointed, and we brought Mr. 
Gompers from Washington, D. C., and we brought other men through- 
out this country before this committee. I believe some delegates to 
this Convention, some of our well-informed attorneys, could give bet- 
ter reference to what I am going to mention than myself, or perhaps 
they were part of the agreement that was drawn. And I believe the 
gentleman who was then secretary of that committee is a reporter 
to-day of the doings of this Convention for one of the newspapers of 
our city, and he can tell you the same story. But the weight of the 
invisible government brought about defeat in the State Senate of this 
Commonwealth. I now report that we agreed after a whole summer 
of discussion on the quéstion of injunctions on a very little resolution, 
a very small one, and I think the representatives of the railroads, the 
attorneys, agreed to it. I think the committee came back to itself, 
and said: “We have a small bill, and it means peace between the 
courts and the labor movement of this Commonwealth.” 

It went through the House of Representatives. The representatives 
of organized labor accepted it. That was in 1906. In 1907, a year 
that I remember well, there passed through the House of Represen- 
tatives the enactment of that law, and when it came to the grave- 
yard of legislation, the State Senate of this Commonwealth, the very 
man who sat on that recess committee and voted for that bill, because 
he thought it was a benefit and a relief from the courts, was the man 
who changed bis vote in the State Senate of this Commonwealth and 
defeated that bill. Perhaps that was the last year that he served in 
the State Senate of this Commonwealth. Was that the invisible gov- 
ernment? Was that the representative of the corporation, who agreed 
with the representatives of organized labor to bring about peace be- 
tween the courts and the trade-union movement? I defy contradic- 
tion, and a record can be found of the actions of the men, of the 
attorneys, who appeared before that recess committee. I attended 
every meeting during the summer as the representative of the Massa- 
chusetts State Branch of the American Federation of Labor, taking 
the place of one of the best orators of this Commonwealth, Frank K. 
Foster. That is the method of legislation. That is the method of 
whom? 

The people would say we have no reason to fear the courts. Cer- 
tainly we have no reason to fear the courts, but it is about time that 
the judges of our courts told the employers of labor, and especially 
the attorneys, that they are no longer to knock at the home of the 
judge at seven o’clock in the evening or send papers to our houses at 
midnight for strikes we know nothing about, serving a notice upon us 

oO 
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because we are officers of the trade-union movement, to appear in 
court on Monday morning on a writ of injunction in the course of a 
strike. Is that what the injunction and what the courts are made for? 
Let me prove it to you. 
When the Boston Herald was putting up that building on Tremont 

Street, Haskell Brothers were the backers of it. An agreement was 
made by the Boston Herald at that time through the Haskells, — and 
I mention the name of the paper so that it can bear investigation, — 
with organized labor, and the men went to work to hurry up the 
building day and night, to erect it so that it could continue on its 
business, and everything was to be done by arbitration and friendly 
relations. I had nothing to do with it. On Saturday night the firm 
of Haskell Brothers had broken their agreement and brought in some 
furniture from the Derby Desk Company, —I think that was the 
name, — which was unfair to organized labor, and the working-men, 
after the agreement was broken by purchasing the furniture, said: 
“We refuse to handle it.” Immediately an injunction was proceeded 
with. The judge who represented the courts of Suffolk County issued 
an injunction on me as the Secretary-Treasurer of the State Federa- 
tion of Labor to appear in court on Monday morning at ten o’clock 
and answer to the summons delivered at my home. My wife and 
family were at that time in a condition of fear, but of course midnight 
did not phase me then, | was home an hour after the paper was de- 
livered, — perhaps one o’clock Sunday morning. I was called out of 
bed at half-past four by the same man to meet with another repre- 
sentative of organized labor, with him, in Wells Memorial Building. 
This is where I object to interference with the powers of courts on 
injunctions. On Sunday morning at nine o’clock Henry Abrahams, 
Mr. Haskell and your humble servant met in the office of the Boston 
Central Labor Union, 987 Washington street. I said. to Mr. Haskell: 
“You are bringing me into court to-morrow morning at ten o’clock. 
What for? What have I done? Bring me down to your building and 
I will try and settle that difficulty.”’ And after three propositions I 
submitted to him for himself, — what right has he got to be the court? 
—he sent word to me at 8 o’clock on Monday morning, or at six 
o’clock: “Don’t report to court. The case is dropped.” That is using 
the judges of this Commonwealth in a scrap of organized labor between 
employers and employees. 

How about the fight on Keefe on Columbus Avenue because he 
would not hire union men? That is what makes unrest. They re- 
ferred the case to a master, and after spending $7,000 in the case are 
we ever going to get a trial out of it? Z—Two years ago, because we said 
the firm was unfair, the master made a recommendation or a finding. 
We are waiting for trial. Why do they not give us a trial, before the © 
judge, not before a master, to see whether we have violated any 
law? 
What right have the courts of this Commonwealth to tell me as a 

labor man that I could not walk on certain parts of the streets of 
Boston because there was a fight between a firm and organized labor, 
just because, unfortunately or fortunately, I had the honor to be the 
Secretary-Treasurer of the Massachusetts State Branch of the Ameri- 
can Federation of Labor up until about 1908? And during that time, 
that is what I objected to, — that the employer, through the advice 
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of his attorney, would serve writs on honest, innocent men to appear 
in court on the question of injunction. Then you say we have some 
rights and freedom of organization. Obliged to use the courts to form 
a ring around the power to tie up the freedom and the liberty of the 
working-men! That is what the trade-union movement objects to. 
That is the reason they are fighting to get the right to prohibit in- 
junctions in the time of dispute. I am in favor of the protection of 
property, I believe in upholding the country and the laws, and I defy 
any man in this Convention or in this State or in this country, after 
my many years of dealings in the labor movement, to point to one 
dishonest act of mine in the handling of the question of organized 
labor between employer and employee at any time in the course of 
my life. 
When they speak about the difference of opinion of the trade-union 

men, that is true, and when they ask us here: “Why are you not a 
unit?”’ I reply that it would be a bad thing if we were a unit. It 
might be worse than it is to-day, and it is better to have a little 
division amongst us. But when a man says to this Convention that 
because a delegate had the honor of being a labor man he represented 
the labor movement, we do not throw back the sarcastic insinuation 
and say that because you are a lawyer you represent the bar associa~. 
tion. 1 am a labor man. I am elected from the seventeenth Suffolk 
district, and they are the people.who sent me here. Because we come 
here everybody uses this as opposition to the question of labor. I 
want to say to the delegates to this Convention that this resolution 
is the- bona-fide measure of organized labor of this Commonwealth, 
and we can stay here for years. In the words said by the gentleman 
in the third division, the system of organized labor is the question 
that we will get what we want, and if we keép on in this fighting way, 
keeping it before the public, that is true. We want public sympathy. 
When the labor movement knows what has come from this Conven- 
tion it may force it to continue its action of a few weeks ago to bring 
about, after next September, a thorough organization of the officers of ” 
the labor movement, and force them into political activity, which will 
be a benefit as a result of this Convention. 

The labor movement does those things. That is the reason they 
go out before the people and tell the people that it is their fight. 
They want the right to strike. They want the right to organize. 
They want the right to educate. They want the right to go out and 
state on the public streets of Boston that John Smith is out on strike, 
that Jim Jones is unfair to organized labor, that he will not pay union 
wages and that he will not allow the regulation of the hours of labor. 
We stand for conciliation. We are an admirer of arbitration, and I 
believe that when a trade-union signs an agreement between em- 
ployer and employee it should back it up loyally and manfully to the 
expiration of such an agreement. That is my. understanding of the 
labor movement. I do not believe in breaking agreements, the same 
as some of them break them to-day in this Commonwealth. But I 
believe, and I believe that every delegate in this Convention will agree 
with me, that the courts go too far. They have no right to step into 
these petty strikes without first giving a hearing before putting a 
summons on us to bring us into court, and if they do put a summons 
on us to bring us into court what right has the employer or his attor- 
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ney to take that writ away and say we are not requested in court? 
That is what brings to the working people of this Commonwealth 
discouragement and discontent over the courts of Massachusetts, and 
those are the methods and the acts. 

I trust and I believe, and I want to say to the delegates to this 
Convention, as I said before the measure was introduced that I be- 
lieved, that it is a question of legislation, and not an amendment of 
the Constitution, and the day will come when it will be adopted. 

Like everybody else, I carry a union card, and pay my dues. I 
do not hold any other office but the office of secretary of the Trades 
Union Liberty League, and we are much interested in the election in the 
coming fall of many men in the public offices of this Commonwealth. 
As far as active work in the labor movement is concerned J take a back 
seat and sit down and mind my own business, and when requested or 
invited by employer or employee I give my services free to keep 
peace, to end strikes or anything for the benefit of the Commonwealth, 
and I trust that the delegates to this Convention will bear this in 
mind. Your sympathy is no good to us if it is not sincere. We can- 
not live on sympathy. Up till December 5th, 1907, true, my occupa- 
tion was a horseshoer, and up to the day of December 5, 1907, and 
what happened in Governor Guild’s office I stated, I stood behind the 
anvil, there was not a position in the gift of the city or the State that 
I would leave that position to accept. But since that day, like other 
men: in the walks of life, I have held the other positions connected 
with labor organizations. 

The labor movement will make its mistakes. The office of the trade- 
union movement honors conscientious men. We do not believe in 
throwing ‘‘bull.”’ We do not believe in explosion. We believe in 
public discussion, we believe in education on all these questions, and 
we believe in stopping the courts. We should have the freedom that 
rightly belongs to us, the right to strike. And there is the whole plain 
“story on the question of injunctions in the argument that you have 
just been through on the question of the right of property to the 
property of labor. Part of that may be of service in this. But the 
day is coming through the right kind of legislation and the right kind 

’ of men we send to the Legislature, that when we make an agreement 
again, and we agree upon something that will make peace and hap- 
piness, we shall not allow the invisible government of Massachusetts 
and the turning of men on a recess committee to prevent peace when 
it meets with the approval of such lawyers and delegates as have sat 
in this Convention in the interest of harmony between employer and 
employee of this Commonwealth. That is what I say to the Conven- 
tion. I have taken up more time than I intended to. That is the 
fight of organized labor. That is labor’s fight. True, I believe it is 
the principle of the trade-union movement. Defeat your enemies, and 
be loyal to your friends, no matter what their politics may be. And 
that is what drove them to it, — the Legislature’s actions of the past 
year. I participated in much of it, and I never regret one act of mine 
in the interest of the people of this whole Commonwealth and the 
advancement and protection of the hours of labor or the interest of 
legislation for the benefit of all. I trust the day will come when we 
shall not be coming annually to the Legislature and the lines of parties 
will be dead and the liberal spirit of Americans will be brought about 
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so that the lawyers, the doctors and the professors will be a unit in 
the maintaining and support of this Commonwealth. [Applause.] 

Mr. UnpDERHILL of Somerville: It has been quite a number of years 
since the gentleman in the first division (Mr. Dennis D. Driscoll) and 
myself stood behind the anvil, blew the forge, wore the leather apron, 
pared horses’ hoofs, ete., and although the gentleman has given up 
his leather apron for a Palm Beach suit and now manicures his finger- 
nails instead of paring horses’ hoofs, his bellows is in good condition 
and his voice rings loud for the cause of labor. 

But, all joking aside, I have the highest regard for the gentleman 
and his career since he left his honorable employment as horseshoer 
and has taken up more actively the affairs of labor. If all the labor 
leaders were as fair, honest, and upright as he, there would be less 
trouble in the Commonwealth, in the country and in the world. 

So, I now address those who have forgotten through this long debate 
of two. days that there is another class of people in the Common- 
wealth. There are others who ought to be considered besides labor, 
as so called by union leaders and the politicians. They are the regu- 
lar common people, the teachers, the doctors, and others in professional 
lines and manufacturing and clerical employment. I have lived among 
these people all my life, and I think they are entitled to some con- 
sideration, and that union labor has no particularly fragrant bouquets 
to throw itself, after the position it has taken in the last two or three 
months. I am speaking also for our boys across the seas, and for 
those in camps on this side, who cannot go across, for lack of equip- 
ment. Why? Because there is a strike! And what is the strike for? 
Higher wages? Better conditions? Not on your life! It is for the 
recognition of the union, after the promise of union leaders to Presi- 
dent Wilson that there should be no strikes along that line. 

Mr. Donovan of Springfield: I should like to ask the gentleman 
from Somerville if he would tell me the strike that he refers to. 

Mr. Unpreruiiu: I hold in my hand a copy of this morning’s paper. 
“Demand made by the Lynn strikers. Recognition of the union.” 
The first and chief demand “recognition of the union.” There never 
has been a strike there before, there never has been dissatisfaction, so 
far as I know. They were working not as union men, but as well- 
paid and satisfied workmen, and they struck because of the interference 
of paid agitators of union labor, in order that they may organize this 
plant. 

Now, what is the reason for union organization at this particular 
time? To my mind it means just one thing. I have information from 
a man who attended the last National Convention of the American 
Federation of Labor. He said the principal question discussed was: 
“What will be the condition of union labor at the close of the war?” 
That gave them the most concern; when the enlisted men, these mil- 
lions of men should come back from abroad and from our canton- 
ments and become competitors in the market of labor, what would be 
the condition of union labor? I believe the answer has been shown in 
the newspapers of the last few weeks, that they have come to a de- 
cision, and that the birthright of the men who have gone across and 
are working for $30 a month and their keep is to be taken away from 
them when they come back because of the complete and powerful 
union organization of industrial plants, 
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Now, sir, if there is one law under Heaven that helps in some way, 
shape or manner to control union labor, and we have it on our statute- 
books or in our Constitution, in the name of those men across, inthe 
name of the common people of this Commonwealth, for God’s sake 
leave it there. Do not take it away, because it is the last defence we 
have. From the President of these United States down to the mem- 
bers of the Massachusetts House of Representatives, and others who 
hold official positions by the votes of the people, most of them are 
afraid down in the bottom of their soul of the labor vote. They are 
afraid of it. They have favored and flattered it, petted and. pampered 
it, fed and fattened it, until they have raised a tyrant in their midst, 
a master with which they cannot hope to cope unless there is some 
control upon its action. 

I am not ashamed of my labor record. I have voted for and urged 
such labor measures, so called, as the Workmen’s Compensation Act, 
the full crew bill, ete. I was the first in Massachusetts to urge before 
the Legislature an eight-hour law for the women and children of this 
Commonwealth. What was its reception? Every labor leader in the 
House of that day opposed it. Every labor leader in the Senate op- 
posed it. I have been as active as my strength and intelligence would 
allow in an endeavor to better the condition of the children of the 
Commonwealth, and, when J began my fight and for many years after, 
not one voice of a labor man was raised to help me; not one. But, 
sir, when it comes to a question of the restriction of production, and 
that seems to be the principal idea of to-day, I part company with 
union labor and maintain with all the strength of my being that the 
restriction of production is not conducive to the welfare of independent 
labor or union labor, to the prosperity of the people of the community 
or to the uplift and success of the Nation as a whole. 

The government has been calling upon us, every one of us, to do our 
utmost, to put forth the last ounce of energy and strength we have, 
and what has labor been doing? Has it agreed to work more hours a 
day? Oh, no, less hours a day. Every strike, almost, calls for fewer 
hours, a restriction of production and increased pay. The boys across, 
the $30 a month boys, are working day and night, no restriction as to 
the number of hours they put in. Winter is coming on and they will 
need winter shoes, and what is happening over here? A strike! A 
strike by men who entered into a solemn contract with their em- 
ployers and with the labor-unions themselves, and those men are 
treating their contracts as the Germans have their treaties, — as a 
scrap of paper, a mere scrap of paper. 

Those are the men who the gentleman in the second division (Mr. 
Brown of Brockton) said the other day were paid more than a living 
wage, were contented and prosperous, and he boasted there had not 
been a strike there for twenty years; and yet they take advantage of 
the situation that exists to-day and they are willing that their wife’s 
sons, bone of her bone and flesh of her flesh, shall go barefooted on 
the frozen fields of France, in order that they may enforce their 
leaders’ demands here. These strikers are quoted as saying: “We 
are not influenced by German propaganda. We are patriotic. We 
have bought Liberty Bonds, and War Savings stamps.”’ Oh, is not that 
patriotic! Children have bought savings stamps. Every man who 
possibly could afford it and many who could not afford it bought 
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Liberty Bonds. That is an investment and they deserve no credit, 
unless great sacrifices were made, for it. Some have given their sons! 
They have done~no more than the poorest and wealthiest men and 
women in the country have done. They have done no more than you 
and I have done. We are willing to give our boys, but we want a 
fair deal for those boys. Ah, those laboring men, the men of yester- 
day, the day of the gentleman in the first division (Mr. Dennis 
D. Driscoll) and myself behind the anvil, they are not that kind of 
men, — they were not that kind of men! Look upon the pay-roll of 
any of your big manufacturing concerns to-day, and how many names 
can you pronounce? You find once in a while one of the old-fashioned 
names, like Driscoll or Underhill, but you do not find many, — not 
many. And, sir, to my mind those men with alien names are creating 
and fostering treason to-day in the Commonwealth of Massachusetts. 

I introduced a bill to the last Legislature calling for a prohibition of 
lockouts and strikes during the war, providing that for two weeks after 
disputes should arise, and demands made, the men should continue 
at work until some proper board should adjudicate the case. Union 
labor was against it to a man. Why? It restricted the rights of labor. 
No. thought of the rights of the millions of men who were going “over 
there”’! 
We have heard a lot to-day about the abuse of the laboring man by 

the employer, the abuse of the unions by the courts. Well, sir, let 
me present one or two cases and show you another side of the 
shield. 

To my attention not long ago came a family, — a wife, husband, six 
children. The man was seriously ill. His illness was of a long dura- 
tion, and for six months we did all we could to keep that family to- 
gether. We happily succeeded. He was a painter by trade, and upon 
his partial recovery I secured some little inside work in our vicinity 
for him. As he grew stronger I looked about for other places, and I 
found a good big-hearted man who had an inside job in one of the 
hotels in Boston who said he would employ him. This man put him 
to work, but the business agent or walking delegate of the Painters 
and Decorators Union came to the employer within two hours and 
said: “Mr. R., I will have to call our men out. You have non-union 
help here.” ‘“ Why”’, he said, “I haven’t anything of the sort.” “Yes, 
you have’’, replied the delegate, “(a new man went to work this morn- 
ing”. “Well,” said Mr. R. “send him to me, and I will have him 
join the union.” My friend said, “Mr. R., I am willing to join the 
union, but they won’t let me.’’ “ Won’t let you? What do you mean 
by that?” “Why, sir, they want $50! You know I have been sick 
for six months. The butcher, the baker and everybody in my vicinity 
have trusted me because they knew I was honest. The union won’t 
take $10 a week for five weeks out of my pay in order that I may 
join, they want $50 at once;’”? and when Mr. R. offered to advance 
the money the agent said he could not work on that job anyway. 

Last spring, while sitting in this chamber, I was called out by a 
man who said: “I have been a foreman carpenter out in your town, 
and, as you know, the building business is dead; there is not a thing 
doing. I have a job offered me at Ayer, and the union won’t let me 
go to work.” I said: “Why don’t you join the union?” He replied: 
“T have tried to join the union, and the only condition under which 

~ 
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they will take me is that I shall not go to work at Camp Devens.” 
I called into consultation a man high in the councils of the labor- 
union movement, a man for whom [I have a great deal of respect. I 
put the case up to him, and he said to me: “Charlie, we can’t do a 
thing with the building trades. We cannot do a thing with them.” 

Now, those are two instances. You say they are isolated. There 
are hundreds just like them, and you know it. Unions leave to chari- 
table associations the care of their unfortunates who do not pay their 
dues. I know, because they have come to me for help. They will not 
let a man work unless they can tell him where he shall work and what 
he shall do. Is that any better than some of the employers of labor do? 
Do you want it all? Is there not a grain of comfort, is there not a 
particle of justice for the greater majority of the people of this land, 
who do not belong to labor-unions, or who have not sufficient income 
to put them in the capitalist class? 

The gentleman in the first division (Mr. Dennis D. Driscoll) said 
they wanted the sympathy of the public. They must go about it in 
a different way to get that sympathy. As we read that in Lynn the 
employees of a firm making surgical instruments for use in the trenches 
and in the hospitals are going to call a sympathetic strike to help the 
strikers in another plant unionize, or when our women go up to the 
Red Cross to do voluntary work and there is no gauze to work with, 
because there is a strike, how much sympathy do you suppose that 
brings to union labor? I should consider myself false to my trust, 
false to my country, false to my God, if I did not stand here to-day 
and protest against the action of labor during the last two months, 
yes, since the beginning of our going into this war. It has been dis- 
graceful and disloyal. 
When it is all over the people are going to ask: “What have you 

done? What have you done?” “Oh, we bought Liberty Bonds and 
we bought War Savings Stamps, and we gave our:mothers’ sons and 
our wives’ sons for cannon fodder.” There is no greater gift than that a 
man shall give his only begotten son that the world may be saved. 
That is God’s example taught us from the time our minds were first 
receptive to the voice of our teachers. But, sir, if a man forgets that 
there is an obligation to that son, if he forgets there is an obligation 
to the wife and mother, and if he says: “MY union first, MY union 
forever, to hell with THE Union!” what kind of a patriot is he? That ~ 
seems to be the attitude of union labor of late. Where is my proof? 
Take up any paper for the last three months, any of them, and you 
will find my proof right there, and the papers do not give it sufficient 
publicity at that. 

The only excuse they give is “Profiteering; Look at Hog Island.” 
That is an excuse. It is not an argument. It is not a defence. There 
is an old French saying that he who excuses accuses, and it is self- 
accusation when they themselves are doing the very thing for which 
they condemn some one else. The men who were accused by politicians 
of profiteering at Hog Island said: “For God’s sake let us build the 
ships first and put us in jail afterwards.’”’ The men who struck at 
Hog Island for shorter hours and more pay would not treat with the 
board of arbitration which had been formed for such very purposes 
by the government at Washington. Their attitude was: “Oh, no, 
we have you by the throat. We are going to take advantage of every 
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opportunity that offers, and we are going to strangle you into a posi- 
tion where you dare not resist our demands.” 

The autocracy of Kings and Emperors! Is it any worse than the 
autocracy of the Bolsheviki? Theirs is the plan you are urging to-day. 
The bourgeois of Russia were the sufferers, and the poor people in my 
class and in the class that most of you live will be the sufferers here. 
It is not a question. of whether a man is working for profit for an- 
other, because it does not follow, when labor strikes and the employer 
is obliged to accede to his demands, that the employer makes any 
less money. He raises the price, and we, middle class and poorer class 
people, and labor itself in other industries, pay the bills. Then other 
labor strikes and the price of that commodity goes up, and another 
one asks for increased wages because of the high cost of living, and 
the price of that commodity goes up, and in the words of the old song 
of Battery A: ‘We go round and round with our feet on the ground, 
and I guess that’s going some.” It is a continual round, a circuit 
without a terminal. The increased cost of living mounts and mounts 
and mounts, and wages go up and up and up, and the professional 
man, the salesman, the small business man, the backbone and strength 
of the Union, cannot get another cent added to his income. 

Profiteering? The manufacturer has to pay back to the government 
a large percentage of his profits. The man who gets his wages raised 
and hours reduced — does he pay anything? He does not pay one cent 
more. No, he blows it in. Go to our industrial centers to-day and 
look at the stuff they are buying, — diamonds, victrolas, player 
pianos, etc. They are going to work in their automobiles. They are 
getting more than $5,000 a year, some of them. Why, $100 a week 
is nothing to some of the employees to-day. They are the plutocrats 
of the community. And yet they say that the only thing that we 
have to-day which gives the defenceless people a measure of protection 
must be removed from our Constitution. God forbid. [Applause.] 

Mr. Brenron of Belmont: We heard the delegate from Brockton 
(Mr. Brown) criticizing certain ones because they were not present. 
I am not criticizing him at all. I wish he had been present to have 
listened to the very able address of the gentleman from Somerville 
(Mr. Underhill). 

I move you now that this Convention adjourn. 

The debate was continued Tuesday, July 23. 

Mr. John D. W. Bodfish of Barnstable moved that the resolution be amended 
by striking out sections 1, 2 and 3, and inserting in place thereof the following: — 

Full power and authority are hereby vested in the General Court to provide for 
the adjudication of any controversies between employers and employees and to pro- 
vide against lockouts, strikes or any other course of involuntary or unnecessary 
unemployment and to fix penalties and make any other reasonable or necessary 
provisions to carry out the purpose of this amendment. * 

Mr. Boprisu: I rise in the interest, as I conceive it, of the great 
mass of our people, who are neither large employers nor employees of 
the big industries, nor members of the labor organizations. 

Mr. Pitispury of Wellesley: May I ask my friend from Barnstable 
to give way a moment while his amendment is read again? It is ex- 
ceedingly interesting, and I do not think all the delegates heard it, and 
I did not quite take it in myself. 
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ibe Secretary again read the amendment offered by Mr. Bodfish of Barn 
stable. 

Mr. Boprisu: I rise, as I say, to speak in the interest of the great 
mass of our people who are neither large employers nor members of 
labor organizations. While our employers constitute a powerful class, 
and while the members of organized labor also constitute a powerful 
class, they are numerically small, a very small porportion of our entire 
people. It seems to me that in these discussions the interest of the 
entire people should be considered first. I will not mince words; I 
will come directly to the point. 

In the latter days of his life Abraham. Lincoln said: “It is strange 
that any man should dare to ask the assistance of Almighty God in 
wringing bread from the sweat of other men’s faces,” yet in all ages 
and among all peoples this has been done; it has so happened that 
many have labored and have been deprived of the fruit of their labor; 
while many without labor have enjoyed the fruit of the labor of others. 
“This,” Lincoln said, “is wrong and should not continue.’’ Yet it 
has continued, we all know. He also gave expression to the fear that 
the day would come when the inequality in wealth would threaten the 
very foundations of our liberties. He saw, as all who will can see, 
that as a result of human imperfection and a growing complexity in 
our industrial situation, it was becoming more and more impossible 
to get a proper distribution of the fruits of labor. The capitalists 
themselves recognize this when they speak of standardization. The 
members of trade-unions recognize it when they attempt to fix arbi- 
trary wage scales. 

Notwithstanding these difficulties, this Nation has achieved wonder- 
ful industrial development, more wonderful perhaps than has been 
shown in any other part of the world, due, I think primarily, to the 
wealth of our natural resources, and, secondarily, to the impetus of 
individual initiative. Great enterprises, like transcontinental railway 
systems, vast undertakings in the mining and lumbering regions, and 
big milling projects, of course all require large combinations of capital, 
and with those large combinations of capital has come power; with 
the exercise of that power has come abuse, such as the black-list and 
the lockouts. To meet this abuse labor has been compelled to organ- 
ize, and with the organization of labor there has also come power, and 
with the use of that power there has come abuse, such as strikes and 
boycotts. 

Now, we have attempted to cope with these large combinations of 
capital through anti-trust legislation and regulations of various kinds. 
To-day, in this Convention, we are confronted with the demands of 
organized labor, which, unless curbed, will invade our rights farther 
than organized capital ever has dreamed of going. When either of 
these great combinations declines to settle its disputes with the other, 
all of us are subjected to the peril and suffering which follow in such 
a case; as in the great coal strike of 1902, which none of us can forget, 
where a few hundred captains of industry, on the one side, and a few 
thousand members of organized labor, on the other, threatened the en- 
tire Nation with freezing. 

It seems to me that these things deserve careful consideration and 
that they should not longer be tolerated. Shall we continue to require 
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all other people to take their differences to the courts and let organ- 
ized capital and organized labor continue to appeal to force and en- 
durance as the test of what is right? Time was when our common 
law recognized trial by combat, but we long since have outgrown that- 
as a test of what is right and what is wrong. There are to-day but 
two exceptions, as I view it, and these are that we allow that method 
now in labor disputes and in disputes between Nations. 
We are engaged in the greatest war the world ever has known to 

establish the reign of law and reason among the peoples of the earth; 
and we are willing, are we not, to spend our last dollar or to give our 
last ounce of strength, yes, to give our last drop of blood if necessary, 
in order to make sure that this great purpose for which we are strug- 
gling shall succeed, for otherwise government of the people, by the 
people and for the people will perish from the earth, and that is 
unthinkable. Shall we then continue to permit organized capital and 
organized labor to appeal to this crude and barbarous and savage 
method of settling their disputes, when we are requiring and demand- 
ing that even the Nations of the world shall submit to peaceful 
methods of settling their disputes? It seems to me that we have got 
to purge our body politic of this evil thing. The means are now at 
hand, — an amendment to the Constitution permitting the General 
Court to provide for compulsory arbitration of labor disputes. Let 
us adopt that amendment, and upon those who oppose it be the blame 
for further strikes, further lockouts, further unnecessary unemploy- 
ment, riots, destruction ‘of property, bloodshed, and perhaps, though 
God forbid it, the further impeding of the purpose of this Nation to 
carry out its glorious purpose of establishing the reign of law and 
reason throughout all the earth. JI thank you. 

Mr. Powers of Newton: I am very glad that the gentleman from 
Barnstable (Mr.,Bodfish) has offered the amendment in support of 
which he has just spoken. I have been fearful that this debate might ' 
be completed without any consideration of the question which has 
been submitted through the amendment of the gentleman from Barn- 
stable. I desire to discuss for a short time this morning this question 
of arbitration. I approach the subject with no hostility toward the 
cause of labor, or even organized labor. I have been what I call a 
laboring man all my life. In the early days I performed manual 
labor, and I was under the delusion that there was an easier way of 
getting a living than by working with my hands, and so I took up 
a profession. I want to say to you, and I want to say to all the 
friends of organized labor, that that was one of the great delusions of 
my life. JI heard my friend in the first division (Mr. Dennis D. Dris- 
coll) say that in his early years he worked in a blacksmith shop. 
Well, that would have been a pastime compared with the work which 
I did when I worked on a farm. 

During the last 30 years I have been an employer of labor, and dur- 
ing that entire period I never have had a strike nor a lockout. I run 
a sort of a benevolent and philanthropic institution, called a farm, 
and I employ labor. I have entered into a coéperative arrangement 
with the labor on that farm, and I want to explain to the Convention 
what my system is. It may be of service in working out the problem 
that is now before us. By this codperative system I give to the labor- 
ers the entire product of the farm. That is, I sell the product and 
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turn over all the cash I get for it, and then I turn over, in cash which 
I earn in my profession, as much more. That gives to the laborer the 
entire income from the investment I have made in the farm, and as 
much more, which I earn somewhere else. In that way the laborer 
gets the entire return from the capital invested and he gets as much 
more from capital invested elsewhere. 

That has worked out remarkably well. During this entire period I 
never have had a strike. I never have had any occasion for a lock- 
out, and these men apparently are entirely satisfied. I pay them $5 a 
day. They are supposed to work eight hours a day; that is, they are 
supposed to be in sight of the farm eight hours every day. They do 
not work all the time, — a hot day like this of course they are not 
expected to work. 

Now, in my early youth I worked on that same farm for a dollar a 
day, and worked fifteen hours. At the present time the laborer works 
eight hours a day for $5 a day, and the crop which he produces is not 
half sufficient to pay for the labor. 

_ I remember some years ago hearing Congressman Cushman, who 
‘represented at that time the third district of the State of Washington, 
make a speech in Congress on the labor problem. He said he had 
been making a study of labor conditions out in his district. He had 
been anxious to find out what was being paid as wages on the farms. 
So he said one morning he took his horse and his buggy and he drove 
out to make inquiries. He came along to a field where there was a boy 
about seventeen years old working. He stopped his team and mo- 
tioned to the boy to come down to the fence, and the boy came down 
and leaned over the fence. He said: “My boy, how much do you 
get a day for hoeing those potatoes?”? “Well,” said the boy, “if I 
work all day I get nothing; if I don’t work all day I get hell.” 
[Laughter.] And that was about the way we used to work in the 
early days when I was on the farm. 

I am very glad to see the progress that labor has made. I think it 
is entirely right. ‘I do not believe that the capitalists object to the 
improvement of laboring conditions. [I think the great trouble in 
Massachusetts to-day is the suspicion that exists upon the part of 
the laboring man toward large combinations of capital. I notice one 
thing. The small manufacturer has very little trouble with labor. In 
many cases he pays the laborer less than is paid by the large corpora- 
tion, and yet he has very little trouble. 

Some years ago I had occasion to take an active part in the settle- 
ment of the Lawrence strike. I met the committee of organized labor, 
made up of twelve men and one woman, who represented the strikers 
of Lawrence. I sat down and talked with those people for an entire 
day, and I was simply amazed at their idea of what they thought 
capital was earning. Why, they believed that capital was earning 50 
or 60 per cent upon the investment. I took the very reports that had 
been made. up of those mill corporations and showed them exactly 
what capital was earning; and when that was brought out, and they 
believed it, — they did believe it, — there was not the slightest diffi- 
culty in settling that strike. 

I assume that labor to-day believes that the capital invested in 
manufacture in New England from the first down to the present time 
has earned tremendous sums; but I am going to make this statement: 
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That if the capital that has gone into manufacture in New England had 
been put into the savings banks, receiving upon the deposit 4 per cent, 
it would have earned more money than it has earned in actual manu- 
facture in New England, 

The same is true of the railroads. If the money which the investors 
put into New England railroads had been put into banks, receiving 
4 per cent, they would have been much better off to-day than through 
the investments they have made in the railroads. We have got to 
work out what may be called an understanding between capital and 
labor. 

Take the strikes of late. What has been the result of them? Right 
at this point I want to ask my friend in the first division (Mr. Dennis 
D. Driscoll) what the attitude is of organized labor toward govern- 
ment ownership of these great sources of production, — whether they 
favor it or not. We have seen all the railroads east of the Mississippi 
go under the control of the government, and they went under the 
control of the government simply because a strike was threatened. 
We have seen all the great wire companies, both telegraph and tele- 
phone, put under or in control of the government, simply because a 
strike was threatened. If these strikes go on you are going to see gov- 
ernment ownership of all the great sources of production in this coun- 
try. You are going to see the coal fields, the great steel industry, 
you are going to see the steamboats, you are going to see even the 
large manufactures, come under government ownership. 

Is it for the benefit of the laboring man that the government should 
own and control the great sources of production? Is it for the bene- 
fit of the American people that they should work for the government 
rather than for themselves?’ Are we to do away with what is called 
individual initiative, individual freedom, for the sake of having a 
socialistic government, by which the government owns and controls 
everything? The moment you get government ownership, that is the 
end of strikes, because you cannot strike if you work for the govern- 
ment without being guilty of treason. 

’ Let me call your attention, — at least I want to call the attention 
of the men who represent labor on this floor, — to one case of govern- 
ment ownership which has continued for a long period of years, and 
that is of the mail facilities in this country. I-recall a man who to-day 
is delivering me mail who was delivering letters at my office when I 
came to Boston more than forty years ago. He was receiving at that 
time $1,050 a year for his service; he is getting to-day for his service 
$1,400 a year. In other words, he has got an increase during that 
period of about $8 a year, during those forty years. That is govern- 
ment ownership and that is government pay. Why, it does not follow 
because workmen may get large wages during the war working for the 
government that they are going to get it in times of peace. 

Now, this proposition that is brought forward by the gentleman 
from Barnstable (Mr. Bodfish) is a proposition to give to the Legisla- 
ture authority to arbitrate strikes. I do not know exactly how it will 
work out. But suppose the Legislature had authority under the Con- 
stitution to require capital and labor to submit the proposition, and 
to decide it. Suppose they decide in favor of capital or what labor 
thinks is in favor of capital, will the laborer continue to work? Is 
there anything under our form of government by which you can com- 
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pel a man to work if he does not want to work? You can compel 
capital, because it is organized in corporations, to perform its con- 
tracts. But can you compel labor to perform its contracts? 

Suppose the case of a thousand workmen who had struck, and, under 
this new proposition brought forward by the gentleman from Barn- 
stable, that question is arbitrated; and suppose that the tribunal that 
arbitrates that question determines that the wages are right and fair, 
and they direct those one thousand workmen to go forward and carry 
out their contract. Is there anything inherent in our government by 
which you can compel a man to work if he does not want to work? 
You can compel capital to perform its contracts, but can you compel 
labor to perform its contracts? 

I sincerely hope that there is some way by which this Convention 
can take a forward step in the greatest question that is going to be 
before the country at the termination of the war. I wish something 
could be worked out by which we could arbitrate these differences 
and prevent these industrial disturbances. I am hopeful enough to 
believe that our public school system, by educating men, will make 
those who represent capital more humane, make the men who repre- 
sent labor more reasonable, and that gradually we shall work out, — 
not government ownership, I want that to disappear, — but that we 
shall preserve that freedom of initiative which has made this country 
great; that freedom of individuality, where it is possible for the man 
who starts at the very foot of the ladder to reach the top of the ladder 
during his lifetime. 

A few weeks since I attended the services at the burial of a mer- 
chant of Boston who some sixty years ago came to this country in 
the steerage of a steamer from one of the countries of central Europe. 
When he arrived he was a boy of sixteen years of age, without money, 
without friends, without any knowledge of our language, depending 
solely for success upon his personal effort in this great country of in- 
dividual freedom. When he died he was regarded as one of the lead- 
ing philanthropists of Boston, and surrounding his bier were the rep- 
resentatives of all large public institutions who went there to do honor 
to a man who had reached the position of one of the leading merchants 
of Boston, and who by his generosity and public spirit became a leader in 
philanthropy, in the promotion of important humane measures, a 
friend of literature, a leader among men. His life is an illustration of 
what can be accomplished in a country where the genius and liberty 
of the individual are given ample opportunity. [Applause.] 

Mr. Moriarty of Boston: I am sorry at this time that I have to 
rise in defence of the laboring men in this Commonwealth. I am 
sorry at this late day in this Convention that anything should happen 
like that which happened in this hall on Friday afternoon, — a dis- 
grace, in my mind, to every individual man and woman who has to 
toil. I refer not only to the remarks of the delegate in the fourth 
division (Mr. Underhill), but also to the delegates who applauded him 

| for that onslaught on labor. A number of his statements were abso- 
lutely untrue. In this assembly, during the last term of the Legisla- 
ture of this State, the president of the American Federation of Labor 
spoke from that rostrum. The labor movement is not responsible for 
the headlines of the newspapers, that are controlled by the capital of 
this. country. We are not responsible for the headlines that. appear . 
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in those papers. The American Federation of Labor, in convention 
assembled, to which I have had the honor of being a delegate for a 
number of years, never has stated, or never has had any understand- 
ing with anybody, that there shall not be strikes during this war or 
at any other time. The policy of the labor movement has been that 
they are willing that no strikes shall take place other than where 
profiteering is in vogue. And since this assembly adjourned on Friday, 
the great memorial day, when some of the delegates wanted to adjourn 
this assembly on account of the great victory that had taken place on 
the-other side, we have heard of an onslaught in this assembly, on this 
side, against those who are on the other side. You will find in every 
instance that the boy who is now on the other side is the son of a 
working-man and not of an employer. I hold a letter in my hand 
that I received from a former employee of the General Electric Com- 
pany of Lynn. He was in the employ of the General Electric- Com- 
pany when he enlisted in the service of the United States army, in 
the aerial division, and is now only nineteen years old. He said, in 
finishing up his letter: 

It was surely a pleasure to me to have read in the Boston Post that a strike is now 
in progress at the General Electric in Lynn. 

That is a place where it has been almost impossible that men and 
women and children could work even under fair and proper condi- 
tions. Some of the boys and some of the men have left that factory 
to go across the water, to fight for democracy, and somebody is criti- 
cizing them for taking the same right in that great city of Lynn. 

Profiteering! The General Electric Company has got a number of 
plants in numerous parts of this country, and the wages, the con- 
ditions, of every other factory are a hundred per cent better than in 
that establishment in Lynn. Ninety-nine per cent of the work now 
being done in the General Electric Company is being done for the 
United States government. And to answer the last speaker from the 
first division (Mr. Powers), who asked if we believed that government 
ownership should take place, I answer: “Yes, by all means, to cut 
out the profiteer.” The gentleman in the first division did not spare 
either the organized labor movement or the unorganized labor move- 
ment. It is very good and very easy some times to get the organ- 
ized labor movement to go on strike, but I rise in defence of the men 
and women in Lynn who were not organized when they came out on 
strike, but came out even though unorganized, the same as they did 
in Lawrence some years ago. 

But the speech on Friday was well set. It was not one of those 
things that jump out of the basket on a minute’s notice, but it was 
prepared, and the speaker was the mouthpiece of the people who have 
been fighting against organized labor, not only now, but’in years past, 
and his record in the Legislature will prove my assertion. © 

It was only a short while ago that an organization that has been 
against the interest of democracy for the working people sent broadcast 
his speech against the children of this Commonwealth. 

In regard to charity, that he says the labor movement does not 
enter into, I want to say that we enter into charity, that we spend all 
of the money that is collected for charity, and we do not belong to 
that charitable organization that spends 75 per cent for officers and 
for office hire and the other, the twenty-five per cent, for charity. 
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Mr. Benton of Belmont: I desire to ask the delegate in this division 
(Mr. Moriarty) to state the organization that he now refers to. There 
have been insinuations here broadcast enough. 

Mr. Moriarty: Not that I am afraid, but I do not believe that it 
ought to be put on the records. I will give the name in person to 
the gentleman if be wishes it and if that is not satisfactory I will 
make a later statement of the charity that I mean. 

Mr. Underhill of Somerville addressed the Chair. 

Mr. Mortarty: I refuse to yield. I am going to give the same 
treatment that I received on Friday. 

I want to say that during some unemployment here two or three 
years ago I had the honor to be a member of a committee of five of 
the Boston Central Labor Union who collected $2,700 to give to the 
unemployed or the families of the unemployed, and those people 
received $2,700, — all that was collected. As far as charity is con- 
cerned, organized labor does not believe in charity. It believes in the 
employer putting enough money in the envelope so that there need 
be no charity. We ask for nothing but fair compensation in return 
for the value of our labor. And we say to you delegates here to-day 
that you ought to be careful. We are asking nothing but what we 
are justly entitled to. We are entitled to fair treatment. We are 
entitled to so much per hour for labor. 

I do not believe that the Legislature of this Commonwealth should 
have the right to say that I am not entitled to 75 cents per hour for 
my labor, and if I do not go to work that they can put me away for 
any crime. .If you come down to arbitration as provided in the amend- 
ment that has been introduced, that will be the link that will be put 
on us, and I want to serve notice on this organization that in taking 
that up you are only forcing upon the working-man of this Common- 
wealth the same that was imposed on him in Russia. A lot of you 
men have read how in certain parts of Russia sons and daughters were 
not allowed to travel without a yellow ticket. Do not make this 
country or this grand Commonwealth anything like that. And that 
is what you are going to do if you pass that compulsory arbitration 
resolution. I feel the measure that I have introduced here will bring 
labor and capital nearer together than any arbitration proposition 
you may -now put in here. I do not believe compulsory arbitration 
is going to bring the employer, the Commonwealth and the employee 
one iota closer together. I believe that it is going to make a wider 
breach. If you men here, assembled, not to do a personal duty, but 
to do a duty to all of the citizens in this Commonwealth, carry out 
your intent by passing this amendment, then you will do a duty that 
will be against the great interest of the masses of this Commonwealth. 

I hope that from this time out, while our country is at war, there 
will be no more onslaught in this Convention on the organized or 
unorganized men and women who work. I believe that after being ~ 
in here since a year ago last June this is the second time that I have 
taken the floor in this Convention. I believe that the labor men here 
are as conservative as any class in here. I believe that the man and 
woman on the outside are likewise; but they are afraid all the time. 
They are afraid that inside and outside things like that which happened 
on Friday may happen again. I ask you, in the name of both the or- 
ganized and the unorganized working people of this Commonwealth, to 



1126 INJUNCTIONS AND IABOR DISPUTES. 

pass the resolution introduced by me and endorsed by the American 
Federation of Labor of this Commonwealth. I feel then that we will 
be in a position where the employer of this Commonwealth and the 
employee will be brought closer together. 

Mr. Boprtso: I should like to ask the last speaker, not as a partizan 
of labor, but as one sitting in this Convention who is a friend of labor, 
if he will tell us how many members there are of organized labor in 
the State, and if in securing shorter hours and higher wages for those, 
he may not be securing longer hours and lower wages for the others, 
especially the farmers, and if he prefers strikes and lockouts, boycotts 
and black-lists, to having their differences adjudicated by peaceful 
means, without involuntary or unnecessary unemployment. 

Mr. Mortarty: J would not want to give the number of organized 
people without first looking it up. I could give that to the gentleman 
later, and would be glad to. We believe in peaceful persuasion, but 
we believe that we ought to be given the right to at least do our own 
business without being forced to do it. My attitude, it may be, can 
be explained better by saying that during the first car strike in Boston, 
after an agreement was made between the Boston Elevated Railway 
Company and the street car men that. in any more trouble arising 
between those two parties an arbitration board of three would be 
appointed, one by the men, one by the Elevated and one by the mayor 
of Boston, in about a year something did arise that they could not 
agree on amongst themselves. The car men refused to abide by their 
agreement. They said that they would refuse to allow the mayor of 
Boston to appoint the third party. I had the honor of being the 
president of the Boston Central Labor-Union at that time, and I 
issued a statement to the newspapers that ‘either the car men would 
agree to live up to that agreement that they had made in good faith 
with a State official and the Boston Elevated Railway Company, or 
I, as the president of the Boston Central Labor-Union, would instruct 
the labor men in Boston to give them no support. And that state- 
ment can be found on the front pages of the Boston newspapers at 
that time. In answer to the brother in the first division (Mr. Powers) 
organized labor agrees to an agreement, organized labor agrees to live 
up to an agreement, but individuals in our movement are allowed to 
drift by just such joker legislation as this. 

I want to say that I have represented my international organization 
on many occasions. During this war I have been in Washington. I 
was in Washington only last week and sat down with the War Policy 
Board to see if it is possible for the government to lay down a policy 
where there shall be no strikes. But this is the condition: In the 
Fore River shipyard an agreement was entered into between organ- 
ized labor and the United States government, —I want to change 
that, not an agreement, a memorandum, — and we agreed with the 
ship board, with the wage adjustment board and with the officials of 
the Fore River. One part of that said there would be no money 
taken from the employee for insurance, for doctor bills, or for any 
other purpose. The officials of the Fore River shipyard were at that 
hearing. For the last two months Fore River has taken from the 
envelopes of the employees employed in those two yards, at Squan- 
tum and Quincy, an insurance, against the agreement made and 
entered into both by organized labor and by the government. The 
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men are standing loyal, with the assurance of the leaders, or so-called 
leaders: “Stay at work, and we will try to bring about a settle- 
ment.” ? 

I could stand here all day and tell you about what labor has not 
received from the way that I see it, but I do not like to take up the 
time of the Convention. I say that one thing that organized labor 
does not want is compulsory arbitration. They believe they should 
have a right, a just right, to sit down and make their own bargain, 
without being forced there at the point of a gun. 

I am going to conclude by giving one illustration in regard to the 
injunction, and maybe I have had as many injunctions served on me 
as any member of the union. The only thing that I have said when 
injunctions have been served on me was: “Well, the employer will 
pay for my dinner anyway, because when the injunction is received 
we will receive $2.25 or $2.50 with it.” We realized before going into 
court the injunction, temporary injunction, was going to be granted, 
and in 99 per cent of the cases in our Commonwealth the injunction 
was granted before we went into court. After the injunction is granted 
it forbids me from going to that place of employment, to any man or 
woman, and saying to him or to her: “I can furnish you employment 
that is better in wages and better in conditions than what you are 
receiving here.” If I go there, and if it is known, I may be brought 
into court and sentenced, without trial by jury, for contempt of court. 
But I may do this: J may go out and wait for that man until he 
leaves his place of employment, I may hit him over the head with a 
piece of iron pipe and injure him so that it will be impossible for him 
to do labor for that employer to-morrow. Because I am technically 
assaulting instead of using persuasion I will be given a trial by jury 
for almost committing murder and will be sent away for using, — 
persuasion. Do you say that that is fair? Then I say to you: Pass 
a measure that is not identically like mine, but making the injunctions 
closer. Give the Justices of our courts even more power than they 
have at the present time. 

I remember one incident. There was a strike on the Hotel Plaza, 
and the George A. Fuller Company, one of the biggest contractors in 
this Commonwealth, called every subcontractor into its office on State 
Street and said to them: “Go to the courts and apply for an injunc- 
tion against every representative in the building trades,” threatening 
that if they did not they would never do any more work for the George 
A. Fuller Company. I remember the trouble distinctly. The trouble 
was all about a.man who since has passed away. I remember Judge 
Pierce’s words to the man who applied for the injunction: “I have 
realized that you have been a puppet, that George A. Fuller has said 
to you jump and you jumped, and he said to you lay and you layed. 
I therefore don’t grant you the injunction, but do grant it to the 
George A. Fuller Company.” He might just as well have given it 
to the man who he claimed was a puppet, because he was the man 
involved in the trouble, but he gave it to Fuller, to protect every- 
body but the employee. After a time they brought men here from 
all parts of the country to take our places. Six policemen and a ser- 
geant walked from the building to their rooming-houses on Columbus 
Avenue, and we did not even have the right to tell those men of the 
trouble that they were in or that we were there, because we were en- 



1128 INJUNCTIONS AND LABOR DISPUTES. 

joined from talking, interfering, doing anything in regard to that job. 
I remember that in a case of an injunction in Worcester men were 
not allowed to walk on the same street that the plant was on. Some 
of the men lived on the same street, and they had to jump over their 
back fences to get into their houses or violate the injunction. 

Mr. Ciark of Brockton: It had been no part of my purpose to 
add anything to the already full and somewhat acrimonious debate on 
this important matter until the delivery of that noble effort, oration, 
on Friday last by the member in the fourth division from Somerville 
(Mr. Underbill), featured, as it was, by invective and diatribe, that 
makes the orations of that great Grecian in his Philippics seem like 
tame reading. But, gentlemen, J am not altogether certain but that it 
is well that every word has been said that was uttered by him and that 
has been spoken by every other member who has had anything to say 
on this subject. 

After studying the matter over Saturday, and I confess I thought 
of it on Sunday and Monday again, I have come to consider it when 
studied in all its breadth and its depth as one of the most important 
questions that we have had to consider in this hall since we assembled 
more than a year ago. It is fundamental. It is fundamental to the 
conditions of this Commonwealth and of this great country of ours, 
and the truths that have been enunciated by different individuals, 
not only by the gentleman from Somerville (Mr. Underhill), but by 
others, are especially pertinent at this time. 

Reference has been made by more than one speaker to the noble 
boys whom we have sent overseas till we have considerably more 
than a million over there now. Several hundred thousand of them 
have been standing with their backs to the wall, fighting, falling 
wounded and dying, and calling from day to day, from week to week, 
for you and for me and for every other man and every woman left 
at home to send more men, more guns, more ammunition, more cloth- 
ing, more food, that they may successfully wage that contest against 
the enemy of humanity, civilization and democracy. Hence I say I 
regret that at a time like this, when the power of every man and 
every woman is absolutely needed, there should be anything to dis- 
rupt labor conditions, anything to disturb, anything to cause the loss 
of man power. Not only are our boys doing everything that human 
power and human ingenuity and human skill and courage and bravery 
can do across the seas, but our wives, our mothers and our sisters are 
arising at early dawn, preparing the morning meal for the family; and 
after they have done that duty they walk a mile and two miles to 
the Red Cross centers, there to prepare bandages and dressings for 
those boys. They work till nearly night. Then they go home and 
resume the household duties. That is what our women are doing. 

Certainly our men should be interested in this great problem, and 
I do regret most keenly that at this time not less than 30,000 able- 
bodied men in the New England States alone are away from their 
usual places of work and labor by reason of labor disturbance. But, 
gentlemen, I am not going to offer at this time any excuse for these 
strikers. -I am not going to justify them. The thing has taken place. 
But it is our duty as men sent up here to study the vital questions 
that interest this Commonwealth and this Nation to-day to take hold 
of this matter and study it to its very depths, and I hope we will do 
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it. I hope the previous question will not be moved on this until its 
depths have been fathomed, if it takes all this week to do it. 

But there are others besides these strikers, gentlemen, who are doing 
nothing to aid in saving the cause of humanity. Pardon me if I 
divert just a little, because this is incidental, if not absolutely per- 
tinent. In the United States to-day a quarter of a million able-bodied 
men are engaged in the manufacture and the transportation and the 
sale of alcoholic liquors. These figures come from the liquor men 
themselves. A quarter of a million! 

Mr. Dennis D. Driscotnt of Boston: Is alcohol used to make 
powder? 

Mr. Cuarxk: Yes, sir, and it is used to make sots and slackers also, 
and to incapacitate men for work. It incapacitates one-half million 
of men in this country every day for any effective service. That, with 
the quarter of a million, makes three-quarters of a million who are 
incapacitated by this one thing. I am making this statement at this 
time to show that the striking union men in, this Commonwealth and 
in New England to-day are not the only ones who are hindering in 
the manufacture of those things which are essential to the progress of 
the country and to the success of our arms in Europey The Common- 
wealth of Massachusetts itself, the government itself, is culpable in 
this matter, and I am not altogether certain but that this Convention 
is somewhat culpable in throwing over the proposition to present a 
prohibition amendment to the voters of this Commonwealth. I am 
not altogether certain about that. J mention this incidentally to show 
before I get through with this how large a number of our able-bodied 
men are not engaged ‘in anything that goes to serve the cause of hu- 
manity. Why, we were told last winter, and I believe it was absolutely 
true, that the breweries in the city of Boston alone, when the churches 
were closing, when the schools were completely closed, consumed more 
coal than all the schools of Boston consumed and destroyed, more food- 
stuff than all the school children in Boston consumed, and one of the 
Boston papers stated that more than 25,000 of the Boston school 
children went to school every morning without having had a suitable 
morning meal. 

Mr. RicuHarpson of Newton: I rise to a point of order. 
The Prestpinc Orricer: Will the gentleman state his point of 

order? 
Mr. Ricuarpson: We have a large question here on this labor 

matter, sufficient to take up the time of the Convention if it is not 
diverted from that subject. My point of order is that the gentleman’s 
remarks are not pertinent to the question. 

The Presmine Orricer: The gentleman from Brockton will con- 
fine his remarks to the resolution before the Convention. ; 

Mr. Cuarx: I feel very strongly that I am confining my remarks to 
the main question and to those questions that revolve around it as 
satellites and are intimately associated and connected with it and must 
be taken into consideration with it before this great and fundamental 
question is settled fully and before labor gets its just deserts. I am 
with labor first and last, from the top to the bottom, but I am with 
it to do it the good that I believe it needs done. I am to save it from 
its own self if it needs it in some directions and some respects. That 
is all I have to say in regard to this liquor matter. 
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A word about the origin of the labor-union’s strength. I think the 
speaker on Friday last and some others have intimated, if they have 
not declared emphatically, that the labor-unions themselves were re- 
sponsible for their strength, and that the strangle hold which it is 
claimed by some they have on the manufacturers was forced upon the 
manufacturers. I know absolutely to the contrary. A few manufac- 
turers, desiring to get an advantage over their fellow-manufacturers, 
and a few union leaders perfectly willing they should if they would 
pay the price, got together, devised a scheme whereby a manufacturer 
should employ union labor alone, and as the price for doing so he was 
to be guaranteed immunity from strikes, arbitration was to prevail. 
I know that some of those manufacturers exulted in their shrewdness, 
—jin their cunning, as they considered it. But a little later, when I 
was in the Legislature, one of those manufacturers came to me and 
said: “The Legislature seems to be under the influence of the unions.” 
I replied: ‘Possibly it may be to some extent, but not so very long 
ago you were pleased to. be under the influence of the labor-union 
leaders, and you invited them to come to your office and make a con- 
tract with you whereby no non-union man need ever hope to find a 
place in your employ.” He stroked his whiskers and he said: “Doc- 
tor, I don’t know but there is too much truth in what you are say- 
ing: I answered: “You know there is.”’ Yes, gentlemen, the man- 
ufacturers are responsible themselves for this strangle hold, if it be a 
strangle hold, that the unions have upon them. The unions are not 
wholly responsible for this. 

Are the laboring men as a rule getting a sufficient wage for these 
times and with the high cost of living that prevails to-day? The un- 
skilled workman who leaves my city in the morning, goes down to 
Squantum or some of those surrounding places there, works eight 
hours, returns at night, continues that through the week, —the un- 
skilled workman, one of those men whose name the gentleman in the 
fourth division (Mr. Underhill) on Friday said he could not pro- 
nounce, — well, I cannot, it is not necessary that I should, he is a 
workman, he is doing work here, he is helping make those things that 
will help our boys overseas, — is getting between $30 and $40 a week 
for his work, wholly unskilled. What about the man who has spent 
years of time in securing skill in the use of his hands, and whose mind 
becomes trained so that he can step up to a mdchine and do a day’s 
work, earn for his employer $12, $15, $20 during the day, —I do not 
know how much? What about the $20 a week that he gets? Will it 
pay his house rent, his fuel bill, his, grocer’s bill, his clothing bill, and 
pay into the church, of which he should be a member or in which he 
should be interested, a pittance once a week? Out of $20 can he do it? 
I say no, if he has a family of three or four children and a wife, and 
desires to maintain that standard of American living and American 
citizenship that you and I want every man, wherever he may come 
from, whether it be from the sunny land of Italy, from the Emerald 
Isle, from the cold regions of Russia or anywhere else, to maintain in 
this land of ours. Can he do it? No. When he finds that he is short 
of money to pay his honest bills, and he finds that manufacturers are 
becoming millionaires over night, — yes, gentlemen, almost over night, 
there are manufacturers who were on the ragged edge and just ready 
to go into the receiver’s hands two years ago who td-day are million- 
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aires, — do you wonder the laboring man who has wrought for one of 
those men, helped to make him a millionaire in this short time, is 
restless, is uneasy? I am not now justifying the strike, do not mis- 
understand me, but I am endeavoring, in my feeble way, and I recog- 
nize that it is a feeble way, to impress upon this Convention the fact 
that the present conditions cannot continue and American freedom be 
lasting. It cannot. 

There is a grave responsibility upon us here, and I hope we shall 
measure up to it. The gentleman in the fourth division (Mr. Under- 
hill), as I remarked, rather decried some of these strikers and these 
labor men because we could not pronounce their names. They cannot 
pronounce my name; I do not feel hurt because they cannot. I do 
not feel that they are any less worthy of my consideration because 
they cannot pronounce my name or because I cannot pronounce their 
name, This government has swung wide open the gates to every 
foreigner, from whatever land he might hail, with one or two excep- 
tions. They have come here to be American citizens. They have 
built our railroads. They have dug our canals. They have erected 
our ten, twelve, fifteen, twenty story structures in our great cities. 
And, gentlemen, when it comes to their children in our public schools 
we Americans are not up with them. They have a deeper interest. 
They are bright. They learn more rapidly, and in a few years, when 
our children’s children come onto the stage of action, those foreign 
children’s children will be in the lead and will be shaping the destinies 
of this Commonwealth and of this great Republic. Do not deride 
them. Do not crowd them into the background. Do not crush them 
beneath your heels because they cannot pronounce your name or you 
cannot pronounce their names. I recognize the fact that they were 
formed by the same creative hand, and I am ready to stretch out my 
hand and welcome them to a higher plane of living, a higher plane of 
thought and purer and nobler aspiration in this land of God-given lib- 
erty and freedom. 

However this question may be decided to-day or to-morrow or later, 
this question alone, gentlemen, will not solve the-problem. It is not 
enough. It does not hit the real core of the situation. Never until 
the laboring man has an interest in his work more than just that en- 
velope and its contents on Saturday night or Saturday noon will he 
take hold of the work like the proprietor. I wish the man might be 
living to-day, I hope he is living, who can devise a scheme for settling 
this great question upon just and equitable principles for stablizing 
labor. The only thing that I think of, and it has done it in cases in 
the past, it has done it in connection with the great gas company that 
furnishes London with its lighting and much of its heating in the past, 
is the codperative system. Just as soon as that codperative system was 
put into operation every employee became a proprietor, he became a 
part owner, he became interested, and that company began to pros- 
per as it never had prospered before. The price of gas was lowered to 
the consumer, and at every dividend period every employee in that 
company received an interest, a greater interest and still a greater 
interest as time went on in that company. I wish that might be 
tested, tried out more fully in this country than it ever has been 
before. [Applause.] 

Mr. Wurirrte of Brookline: J hesitate to intrude upon a discussion 
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where ‘there are so many members of the Convention so much better 
prepared to discuss questions at issue, but last week there was uttered 
in the progress of the discussion on the floor a statement and a senti- 
ment from which I wish to register my emphatic dissent and record 
my distinct disapproval. I do not know whether you all caught what 
was said or appreciated and realized the full significance of it. Be- 
cause I did not hear it distinctly, but caught only the general import 
I asked to have it transcribed, that I might be sure that I heard ex- 
actly what was said. You will remember that in the course of that 
friendly and intimate discussion between the gentleman from Brockton 
(Mr. Brown) in the second division and his friend the gentleman from 
Wellesley (Mr. Pillsbury) in the first division there was a reference to 
the Clayton Act, and this is what was said by the gentleman from 
Wellesley (Mr. Pillsbury): 

The Clayton Act begins with this recital: “Human labor is not a commodity or an 
article of commerce,” and that self-evident declaration, one of the most preposter- 
ous things ever written into a statute, even in the American Congress, which is a 
large claim, was put there solely to introduce one of the most despicable pieces of 
demagogism ever written into the Federal statutes, in an exemption of all labor or- 
ganizations — 

Mr. Prituspury of Wellesley: I rise only forthe purpose of cor- 
recting the quotation of my own language which my friend has read 
and I presume is not personally responsible for. He has quoted me 
as saying that the first sentence of that section of the Clayton Act 
is a “self-evident declaration,” as I presume he read it from the paper 
before him. What I said was that it is a self-evident lie. 

Mr. Waurerte: Very well, I will accept that, and we will read it in 
that way, although it has no pertinence to the part of the declaration 
to which I wish to enter, register and record my dissent. 

One of the most despicable pieces of demagogism ever written into the Federal 
statutes in an exemption of all labor organizations and all agricultural organizations, 
the working-man and the granger, from the charge of conspiracy under the Sherman 
Act. 

That was the statement, and that was the charge. I will pass by 
the reference to Congress, because it is a matter of taste, perhaps, 
whether one desires to refer to that great National law-making body 
in those terms; but I direct attention to the remainder of the state- 
ment, that this act, or this exception, excepting labor organizations 
and farmers from the operation of the Sherman Act, was one of the 
most despicable pieces of demagogism ever written into the Federal 
statutes. 

Do you, gentlemen of this Convention, desire that to go on record 
without a protest? I protest because that is a charge of betrayal of 
trust, made against the men, the Senators and the Representatives 
in Congress, who voted in favor of that measure, and a charge of 
betrayal of trust against the President of the United States himself. 
And I do not believe that those men, believing that the measure was 
against the best interests of this Nation, still voted for it or approved 
it to get votes. Is not that a charge of betrayal of trust, — the men 
who approve or who vote for legislation that they do not believe in, — 
do they not sacrifice the interests of their country and of their con- 
stituents for private gain, for private advantage? That is the charge 
which was made, a charge which I resent, because I believe in the 
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men who passed the bill and I desire to record my confidence in the 
uprightness and the integrity and the honesty of Woodrow Wilson, 
who approved the act and assisted it through. [Applause.] But I 
desire to record my disapproval of the statement most of all because 
I believe that the legislation itself was a measure of justice, a measure 
of fairness, a piece of progressive legislation which was an honor to the 
men who proposed it to be enacted. 
Why do I say this? Look for a moment at what the provision is. 

Article 6, section 6 in the Clayton Act provides — 

That the labor of a human being is not a commodity or article of commerce. 
Nothing contained in the anti-trust laws shall be construed to forbid the existence 
and operation of labor, agricultural, or horticultural organizations, instituted for the 
urposes of mutual help, and not having capital stock or conducted for profit, or to 
orbid or restrain individual members of such organizations from lawfully carrying 
out the legitimate objects thereof; — 

which, translated, means nothing more than that the Sherman Act 
should not forbid the existence and operation of labor organizations 
with all their beneficial and advantageous results, or from their secur- 
ing by lawful means the promotion of the interests which they were 
organized to secure. [Reading]: : ‘ 

—nor shall such organizations, or the members thereof be construed to be illegal 
combinations or conspiracies in restraint of trade, under the anti-trust laws. 

What did that act mean? What was the history which led-up to 
it? Well, we have to go back a bit to the passing of the Sherman 
Act, which was the first anti-trust law. What was the purpose of 
that act? What evil existed in the body politic which it was desired 
to crush and weed out? Was it not this, — that the aggregations of 
capital throughout the land had become oppressive? Oppressive to 
whom? Oppressive of the people, but especially oppressive of the 
laboring classes and the farmers, the producers of the world. It was 
felt that the farmers, who produce, were not getting a fair share in 
the distribution of what they produced, and that the laboring men 
were not getting a fair share of what their labors and their efforts 
produced, but that after the production was made food gamblers and 
speculators seized upon the products and by numerous combinations, 
by rebates and every other device then known, acquired the greater 
part for themselves. And so for the protection of the people at large, 
and especially for the protection of labor, which was suffering under 
discrimination, for the protection of the farmer, who raised the produce 
and who did not gamble or speculate in it, the anti-trust act was 
passed, and subsequent acts were passed perfecting it. That was the 
object of the Sherman Act,— to prevent illegal conspiracies, as they 
called them, which wrung from the pockets of the people illegal gains, 
took from labor a greater part of what it produced than they had a 
right to take, took from the farmer a greater part of the value of what 
he produced than fairness and justice permitted them to take. 

But what happened? It was a broad act, loosely drawn in general 
language. Immediately distinguished lawyers, who always can see 
how to do that sort of thing, said: “Why, here is a chance; let us 
apply the law to the laborers themselves and to the farmers them- 
selves and see how they like it. Under its general terms we can root 
out labor organizations, which are troublesome to us because they are 
doing something for labor, and these organizations of farmers who get 
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together to talk over matters about their crops and to see how they 
can get a cent a quart or half a cent a quart for milk, — we can give 
it to them.” And therefore the Danbury Hatters’ case came on and 
went to the Supreme Court of the United States, where judgment was 
given taking away the homes of hundreds of working-men there in 
Danbury, because the Supreme Court had to say: “As the act is 
drawn it has to apply to labor organizations.” Therefore the bill 
that was passed for the protection of the farmers and the protection 
of the laborers was turned by that quick thrust as a weapon against 
them, 

That was the situation. When there came into power the men who 
passed the Clayton bill they said: “It is the part, it is the duty of 
legislators to take care of, to give especial advantages, if you please, 
to the men who toil; They cannot send expensive lobbies here to 
Washington to tell us what they want, and the farmers are not rep- 
resented in the legislation.”” To apply the words of that great Presi- 
dent, these legislators said: “We know very well what the financiers 
and the bankers and the great railroad presidents want, and we do 
not need to have them tell us. We would give more to know what 
the man on the street wants, what he thinks, how he feels and what 
his problems are, — the laboring man and the artizan.’”’ And so here, 
despite a lobby, there was brought up a measure which I say was a 
measure of justice, a measure intended to correct the broad language 
of the Sherman Act and restore to the protection of legislation the 
men for whom originally the legislation was intended. And therefore 
there was written into that law that it should not apply to farmers’ 
organizations which never had done harm to the public, which never 
had got very much of a rebate, which never had piled up very greatly 
swollen fortunes; that it should not apply to the humble working- 
man’s organizations whose activities had not done very much harm 
to the community, which had been. directed to lifting just a bit the 
status of his life, giving him a little more of the product which he 
assisted in producing. These lawmakers said: “We will not stand by 
and see what was intended as a protection of those classes used as a 
weapon against them.’’ And so as a measure of justice and fairness, 
as a measure of progressive legislation, as a measure making the 
Sherman Act what it originally was intended to be, that clause of 
the Clayton Act was passed. 

Was that one of the most arrant pieces of demagogism that ever 
has been known in this country? Do you want to say, gentlemen of 
this Convention, that it was, and assent to that proposition? I for 
one will not assent. It is legislation of which I approve; it is forward 
amas progressive legislation, legislation in the interests of the people 
at large. 

It has been said that the measure before us and that measure are 
“class legislation,” as if that settled something. Well, does it? What 
is the objection to “class legislation’? Do we not have a lot of it? 
Recently a law has been passed that gentlemen without employment, 
~— loafers, — must work. Is not that class legislation? Does not that 
hit a large body of people of a particular class, namely, those who do 
not work? That-is class legislation. Why did they pass it? They 
passed it because they wanted to discourage the pursuit of that par- 
ticular class of individuals. It is class legislation to say that a man 
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who habitually commits crime shall be put in jail or punished. In a 
certain sense it is class legislation. It certainly is class.legislation when 
a lot of manufacturers go to Washington and ask for special privileges 
under the tariff. Why do they ask special privileges? “Encourage 
our manufactures; encourage us as a class.” They say: “Anybody 
can go into it.” That is very true, anybody can. Anybody can be- 
come a laborer, anybody can become a farmer, and this legislation was 
merely legislation to encourage two classes, — to encourage laborers 
to try to better their condition by the methods which they use for 
bettering them; to encourage farmers to consult together and try to 
better their condition. It is class legislation. 

The measure which is before us now has been said to be class legis- 
Jation; that is, that the particular class of men, labor organizations, 
shall be exempted from Certain restrictions. Whatever other objec- 
tions there may be to it, — and there are objections, — the objection 
that it is class legislation is not a sound one, because it represents a 
policy, and a correct policy, as exemplified in the Clayton Act, and 
that is this: A policy to encourage agriculture, to help agriculture, 
to build it up, encourage people to go into it, because without agricul- 
ture where are we? Do we realize that through agriculture and 
through the labor of those who work in the mines and in industries 
practically everything we have comes to us? Is it wrong policy to 
encourage them when they have been ground down and legislated 
against and discriminated against through a long period of years? 

The time has come when the government of the United States has 
taken in hand the upbuilding of certain classes, the favoring of certain 
classes, to encourage them; and the classes that it -has undertaken so 
to help are the humbler classes, the laborer, the toiler and the tiller 
of the soil. This principle should be applied to the measure before 
us. Is it for the real benefit and in the interest of labor organizations 
and the laboring classes? If it is it should have our approval. If it 
is not itshould not have our approval. By that test the question should 
be determined. Do they deserve the encouragement, this particular 
form of encouragement or this particular form. of exception? I must 
confess I am not certain that they do. I am not certain that it would 
be for the interests of labor, although I must admit that the men who 
have fought labor’s fight and endured the struggle are better able to 
judge than I with reference to it, and they have considered it care- 
fully. But it seems to me that the measure which they ask for is 
fraught with danger to them. But that something should be done, 
that they should be encouraged and should be helped, should be the 
policy which should guide the action of the Convention upon this 
matter. [Applause.] 

Mr. Pititspury of- Wellesley: We are at a critical stage of a very 
important debate and I wish first, as we shall have to vote shortly on 
two or three questions, to call the attention of the Convention to the 
parliamentary situation, so that at least there may be no confusion 
about it. The resolution before the Convention is No. 220. It goes 
almost without saying that this resolution must be rejected, whatever 
becomes of any substitute for it, for it is a literal transcript of the 
whole statute of 1914 which was held unconstitutional by our court in 
the Bogni case. The mover of the resolution has taken over bodily 
the whole Act of 1914 and proposes it for adoption here as part of the 
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Constitution. For reasons of form, if no other, that is not fit to be 
written into the Constitution and for these reasons it must of neces- 
sity be rejected unless it is at least boiled down into constitutional 
form and substance. 

For this resolution two substitutes are offered, one by my friend 
from Boston who sits directly behind me (Mr. Horgan). He now tells 
me that it is not to be pressed, so I need not comment upon it. The 
only pending substitute, then, is the resolution moved by my friend 
from Barnstable (Mr. Bodfish), and I desire to say at once that noth- 
ing could have gratified me more than to see this proposition come 
from a gentleman for whom I have high respect but with whom I 
have very often found myself unable to agree. Upon this measure I 
am in hearty accord with him, and I can tell the Convention what I 
think about it almost as well in a minute as I could in an hour, 

I believe that if this Convention had come here in June, 1917, 
written that measure in some form,—I am not committed to its 
precise form, which I think may need revision, — if the Convention 
had come here a year ago and written that measure into the Constitu- 
tion and then adjourned and gone home, it would have proved its 
worth to the people for all it cost and would have been entitled to the 
public gratitude. 

I doubt very much if all the members of the Convention appreciate 
the momentous importance of this subject to the people of Massa- 
chusetts. There is not another State in the Union, with the possible 
exception of our neighbor Rhode Island, which is in much the same 
situation, nor perhaps another community anywhere, that is put in 
so difficult and dangerous a situation by industrial warfare as this 
community in which we live. Massachusetts is an industrial State, 
and so she must remain. A vast proportion of her population, prob- 
ably a majority of all the people of Massachusetts, depend upon in- 
dustrial employment for their existence, literally for their daily bread; 
and to the welfare and prosperity if not the existence, of an industrial 
community like this, industrial peace is a vital necessity. 
Now for more than a generation we have been standing by and 

looking on helpless at the war between labor and capital, which has 
disturbed the public peace, unsettled industry, wasted untold time 
and money, driven some of our industries out of the State and threat- 
ened the stability if not the existence of those which remain, — and 
why? Because we have no tribunal possessed of power to take hold 
of industrial disputes in the right way and straighten them out. That 
is a principal if not the ultimate reason. The courts, proceeding upon 
fixed principles and under rigid rules of law, have found themselves 
unable to do it. They have succeeded in paring off some of the 
sharpest edges of the controversy. They have succeeded in protecting 
independent labor in some of its rights and, so far as I know, in pro- 
tecting organized labor in all its rights if denying it some special 
privileges which it demands. But the courts cannot go to the root 
of the difficulty. It is beyond their reach. There must be an arbitral 
tribunal with authority to take these contending parties in hand, in 
the broadest view of all the social and economic questions involved, 
deal out equal and exact justice between them, and enforce its awards. 
In other words, we must have a competent arbitral board or boards 
as.the only practical remedy in sight for the warfare between labor 
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and capital and the only thing that offers a prospect of securing in- 
dustrial peace in this industrial community. 

I take the resolution of my friend from Barnstable, though I have 
not had time to examine it critically, as embodying the substance of 
compulsory arbitration. There is or was before the Convention a 
form of resolution submitted by a majority of the joint committees 
on Labor and Judicial Procedure, which we hoped would so far com- 
mend itself’ to favor that some member would bring it up formally 
for action, but that has not been done. The proposal of my friend 
from Barnstable contains, probably, all that is necessary in substance, 
and I sincerely trust that the Convention will substitute it for the 
pending resolution, so that it may at least be further considered. 

I do not believe the Convention has before it another measure out 
of which so much benefit may come to this industrial community as 
out of this if properly recast and put into the Constitution. It opens 
the way, which at present seems barred in all directions, to a rational 
and practical remedy for the adjustment of industrial disputes. I 
am aware that the word “compulsory” has an offensive sound in 
some ears, perhaps in all ears, because no man likes. to be compelled 
to do anything against his will. But I think our friends of organized 
labor are making the mistake of their lives in standing out against 
compulsory arbitration, which is sure, in my judgment, to come. I 
think they are mistaken for the plainest of reasons, namely, that if 
there is any ground for their position or their claims, — and I admit 
that there is and have no criticism to make upon them except that 
I think they are self-deceived, — all they want and all they can ask 
is equal and exact justice, and this if not more they can confidently 
expect at all times and under all circumstances from such a tribunal 
as the Legislature is authorized by this resolution to create. They 
cannot in reason ask more than this. They are asking for special 
privileges, and that is their fatal mistake, — the mistake which in the 
end is bound to undermine their whole position, exactly as illustrated 
in a remark of that most liberal if not radical judge, Mr. Justice 
Holmes, which I have seen quoted in some newspaper: “I said to a 
labor leader: ‘What you want is favor, and when you are denied it 
you say that the denial is wicked.’’’ Neither organized labor nor 
anybody else can maintain that position in this country, where the 
majority of the people believe in equal rights and equal opportunities 
alike for all men. 

The resolutions which we are debating now for the third day are 
fatally defective, every one of them, because they ask special privilege 
for organized labor. They ask that the legal remedy which is open 
and applied against everybody else shall not be applied against them. 
They ask to be exempt from the only effective remedy against that 
which is unlawful in their operations. It is for this reason that the 
majority of the Convention has already seen, instinctively, that the 
idea of writing these resolutions or either of them into the Constitu- 
tion cannot be entertained. All men must stand on the same ground 
in this community, and it shall not be said in our Constitution that 
one class of men may defy the laws and go free of the penalties which 
fall upon all other men or classes undér the same circumstances. 

I said that I could tell the Convention in a minute all I desired to 
say about this resolution, and I think I have done it, but perhaps I 
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ought not to sit down without acknowledging the compliment of my 
‘friend from Brookline in the fourth division (Mr. Whipple). If I felt 
at liberty to say anything here which is not chemically pure from all 
taint of anything political [laughter and applause], I should avail 
myself of the occasion to express my obligations to my friend for 
furnishing the voting body of Massachusetts, in advance, with the 
platform on which he may one of these days be really, as he is at all 
times nominally, a candidate for a seat in the Senate of the United 
States. [Laughter.| He has unequivocally declared, let it be remem- 
bered, that he is totally and absolutely in favor of legislation, — so 
much in favor of it that he protests against a word being said to the 
contrary, — of legislation which singles out and exempts two classes 
of the community, the classes having the most votes as it happens, 
from the penalties of the Sherman Act, which is primarily and prin- 
cipally a criminal statute. He declares that he is unequivocally in 
favor of setting apart two classes of voters to be exempt from the 
punishment inflicted by the anti-trust acts upon all other men or 
classes under the same circumstances, and of making it the law that, 
whereas all other men who conspire or combine in violation of these 
acts shall go to jail, when these two classes do the same thing they 
shall go free. This is class privilege, in its most odious form. I feel 
greatly indebted to my friend for that candid declaration’and welcome 
him to the full benefit of it. [Applause.] 

Mr. Harriman of New Bedford: I have just heard the labor move- 
ment charged, — because we want things arranged so that the burden 
shall not lie so heavily upon us, — with being willing to commit crime 
and with asking that if we do commit crime we may go free. I want 
to say now that when the gentleman in the first division (Mr. Pills- 
bury) talked of independent labor, there is no such thing upon the face 
of the earth as independent labor; only those who stand together in 
an industrial organization. 

I shall not detain the Convention any length of time, but I want 
to say again that when a man says because I stand among you and 
raise my voice for a square deal that I am asking for protection if we 
commit crime, we do not want any such thing, my friends, and the 
gentleman in this division makes my blood boil when he says labor 
is demanding selfish, class legislation. We are asking you now and 
I want to ask the gentleman who has just taken his seat this ques- 
tion: When he started out he said that this resolution No. 220 could 
not be in the Constitution of Massachusetts because it was the Act 
of 1914. And Jask you why it cannot be there if the majority of the 
people in this Commonwealth want it there?) His say so does not 
make it right, neither does it make it wrong. You men, many of you 
lawyers, ought to go out into the highways and byways of this State 
and listen to the people upon the street, listen to them in their halls, 
and you will find, whether you believe it or not, that there is no organ- 
ization that the people are so bitter against, that they speak of with 
so much severity, as they do with reference to the courts when they 
interfere with the enactment of legislation passed by the Legislature 
for the benefit of the people. Now you men may not believe that, 
but it is absolutely true. Pass a measure of remedy in your Legisla- 
ture and go into any city or town in this Commonwealth and ask the 
average man on the street what he thinks of it, and he will tell you: 
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“Tt will last till it gets to some court.” They have no faith in the 
courts when it comes to these things. I have heard a judge in our 
court say that he did not want to have anything to do with these 
industrial problems. And so, as I said the other day, the only cure for 
this is to take from the courts the power to annul legislation. Take from 
them the right to pass on legislative acts and leave it in the hands 
of the people; allow it more freely under the initiative and referen- 

* dum, and you will remedy these things. Water will seek its level, 
but no living man is willing to have the chains placed upon him. 
Industrial arbitration, — compulsory arbitration? A man this morn- 
ing said the mill people did not make any money, they were surprised 
at the small dividends. The Lawrence strike, — why was it? It was 
because the men who controlled that industry refused to obey the 
mandate of the law of this Commonwealth without reducing the pay. 
That was the reason for the Lawrence strike. And while the outward 
conditions may be still, the strife is still there. In the city of New 
Bedford we had a strike during war time and all the people walked 
out. Now let me tell you, most of those people down there do not 
belong to an industrial organization. It was rebellion against the 
entire system that allowed profiteering and the cost of living going 
up beyond all range, and those people walked out. Who settled it? 
Oh, it is nice to stand here and be able to say that the man who 
settled that industrial strike for New Bedford and the man who came 
there helping the government was the man! whom the ex-Governor 
would have been glad to place upon the Minimum Wage Commission 
of this State and he was opposed by the capitalists of this State who 
declared him unworthy of the position, and yet he was qualified to 
settle the dispute for the government with the mill operatives which 
meant thousands of dollars going to the mill operatives but also meant 
supplies without number to those who are fighting our battles. I 
stand for that, not because those of my political faith but because this 
administration has gone out into the highways and byways and 
brought men of that caliber in to deal with labor. 

Let me say, you working people have a right to organize, and you 
are denied by injunction and you are denied by every known purpose 
and it would be well for some of you who apparently may be inter- 
ested in compulsory arbitration to find out that it has not worked in 
other places. You cannot have industrial peace, — it is a misnomer. 
I go further. Labor and capital never can walk hand in hand to- 
gether under a competitive system which says the strong shall survive 
and the weak may perish. It is incompatible with those two ex- 
tremes. And so I plead with you. I do not want to force myself on 
this Convention, but I tell you candidly that you cannot cure it, — 
you will not cure this evil by placing further restrictions upon it. 

The Clayton Act gives a fair administration of the law. Do away 
with your injunctions and let us settle it. There is not a man here 
who is not willing to allow himself to be judged by a jury of his peers, 
and that is what we ask for. I am not asking for any judge or any- 
body else to go to work and declare an injunction as they did in Bos- 
ton against the carpenters, refusing them to even say to a certain 
firm that it should not retain in its employ a man who was unfair to 
them, refusing them the right to print upon a card that a certain 

1 Prof. W. L. Ripley. 
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firm was unfair to these people, despite the fact that the Constitution 
of Massachusetts allows the right of free speech. 

Let me close with this: There is a law to protect against criminal 
action, and if these things be criminal proceed under the law. Ah,_ 
my friends, — and particularly the lawyers, — let me say to you, do 
not think for a moment that if you dodge this question and if you do 
not meet it fairly and squarely you have in any way evaded the issue. 
The delegate in this division (Mr. Pillsbury) has said that all peace 
and serenity would have been in this Commonwealth had there been 
compulsory arbitration. Do you believe it? Do you believe you can 
foree any man to do what he does not want to do and have peace? 
I can conceive of a state where the interest of the many is regarded 
as higher than the interest of the few. 

Mr. Boprtsx of Barnstable: I should like to ask the gentleman if he 
would oppose the passing of any law because we cannot enforce it 
perfectly, because somebody may violate it? 

Mr. Harriman: Certainly not. But I want to say this: It is un- 
fair to say that labor in itself must knuckle down to some arbitration 
agreement and he will find it so, you all will find it so. After this war 
what is going to happen? No man knows, but I do know this, that 
the sort of wages now paid will not be paid; I know that thousands of 
men will be thrown out of employment, and I know, as you know, that 
with the cost of living as it is men are not laying’ up for a rainy day, 
so called. Ah, let me say to you, let me say to you in this Conven- 
tion that a duty almost as deep and heavy rests upon us here as upon 
those who are across the water. For let me say, when those men come 
back they will want to go into industry, and where will they find their 
place? Will you keep wages down? Will you here to-day or in this 
Convention enter into any arrangement that is so drastic as would 
fix practically a price upon labor that will fix the cost of living? No, 
you dare not, not one of you who is opposed to this proposition. 
You dare not go into a man’s industry and say: “You shall not do 
this” or “You shall not do that.” This is what the government of the 
United States has been doing, Will the people stand for it after the 
war? The labor men will stand for it. The men who are interested 
in the welfare of our country will stand for government ownership 
and control of great public utilities. You do not hear a man complain 
of the increase of fares upon a railroad; and why? For the same 
reason that he does not kick about the increased rate for mailing a 
letter, because the money goes into the pockets of the government 
and he is willing to pay it. But you put the fare at three cents a 
mile and let it go into private industry, and you will find that a howl 
will go up, and righteously so. The spirit of the times demands that 
there must be more collective ownership. Organized labor, while it 
is demanding this, is not demanding it for itself; it is demanding it 
for every man and woman and child if they be obliged-to work. So 
far as our individual affairs are concerned we can take care of our- 
selves. But we are willing and we want to go outside of those to the 
so-called independent laborer. I should like to see one outside of the 
labor organizations; he does not exist. He does not exist any more 
than the fallacy that labor and capital can walk hand in hand and 
lie down side by side so long as their very existence for livelihood rests 
upon the power that they have to take by strength from him who is 
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weaker than they. And that is our industrial system. That is the 
argument upon this floor. 

Mr. Boprisa: Do I understand the gentleman to say that it is im- 
possible to settle differences between capital and labor under our 
present system, and if so, why does he advocate the proposition he 
now is urging? 

Mr. Harriman: I say that it is not possible, —it is not possible 
under this system nor do I believe it is possible under the system 
which he invokes to settle industrial disputes. They are ever going 
on and on until finally the great mass of the people will realize that 
the benefit of a few is not paramount to the many, but that the 
great mass of people themselves have a right to rule themselves, and 
that great mass of people is those who labor, not only by hand but by 
brain, and the mistake that is made in this Convention or anywhere 
else is to consider labor and capital as the two extremes. Capital is 
inanimate and labor is a live, living thing; it has a soul. And for 
that soul and for its welfare and against the unwilling and against 
the murderous dollar it is that the labor movement protests and will 
continue to protest and will defy compulsory arbitration or any other 
form of industrial or political slavery that rests upon the great mass 
of the people to their detriment and to the betterment of the few,— 
a particular class who have accumulated to themselves enough of the 
wealth of the world to be able to use that wealth for the further en- 
slavement of the many and for their aggrandizement. 

Mr. Brine of Somerville: This debate has been going on now for 
about three days. This is the third day and I think almost every- 
body knows how he is going to vote. I move the previous question. 

Mr. Dennis D. Driscott of Boston: I am sorry that at the ad- 
journment time the delegate from Somerville, with his liberal spirit 
would not give the labor men an opportunity to speak against com- 
-pulsory arbitration, which is the latest amendment put in here. They 
want to put the previous question over on us and he tells us we have 
had three days for debate. We have had really only two days for 
discussion, for it began on Friday. The subject now before this Con- 
vention, — the injunction proposition, — came up Friday afternoon. I 
was one who spoke and the delegate in the fourth division (Mr. Under- 
hill) was the other, Therefore we have not had two or three days 
discussion. I should like an opportunity to make a defence of the 
trade-union movement, which proposes nothing that would make any 
trouble or create any unrest or lack of harmony. I should like also 
to speak against compulsory arbitration. If anybody knows anything 
about the Canadian compulsory arbitration law he knows this is the 
way it works: When the men had asked their employers for arbitra- 
tion they found that they were filling their places one by one and those 
who were looking for compulsory arbitration were being discharged. 

Debate was continued after the recess. 

Mr. Brine of Somerville: I desire to ask unanimous consent to with- 
draw the motion for the previous question. The gentleman in the 
first division (Mr. Dennis D. Driscoll) made a point that I had over- 
looked. He stated that they were talking now, not on the resolution 
on the calendar, but on the amendment by Mr. Bodfish, and while 
they had talked for two or three days on the original proposal, the 
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amendment had had very little consideration. I think his point was 
well taken, and I desire to withdraw the motion. 

Mr. Jones of Melrose: The matter before the Convention is of 
such great importance that I personally should like the amendment 
offered by Mr. Bodfish to be heard once again. I think perhaps we 
have failed to catch the whole purport of it, which is rather unfor- 
tunate. 

The Secretary again read the amendment offered by Mr. Bodfish of Barns- 
table, as follows: — 

Full power and authority are hereby vested in the General Court to provide for 
the adjudication of any controversies between employers and employees and to 
provide against lockouts, strikes, or any other cause of involuntary or unnecessary 
unemployment, and to fix penalties and make any other reasonable or necessary pro- 
visions to carry out the purpose of this amendment. 

Mr. D. D. Driscott of Boston: I am opposed to the resolution just 
read, or the amendment that is made here. It was done in such haste 
that it did not give the men who have had some experience in the 
labor movement a chance to study it. Our committee do not hold 
a day session. I got in touch with the officers this morning and held 
a session to have them make a standing on the questions here, so the 
labor movement could give its information to the delegates of the 
Convention. This subject had not been announced at that time. I 
feel it is my duty to oppose it. While they give us the name of being 
labor leaders, I know so much about the labor movement that I can 
say that all we do, as far as delegates in this Convention are con- 
cerned, is to represent the people while we are here; and we are glad to 
give, from our experience in the labor movement, any information that 
is of any benefit to any delegate in this Convention. 

I am opposed to compulsory arbitration. I am opposed to members 
trying to come here and trying to give the Legislature the power that 
that resolution now read would give. My reasons for that are these: 
First, you are going to drag the labor movement into politics. That 
I am opposed to. Other people may believe it. Other men disagree 
with me on that. That is their right. I am seriously opposed to it 
on that ground. It is true in the labor movement that we have men 
who believe in the socialistic propaganda and such legislation as this, 
which they claim is in the educational line to the labor men. The 
other men are called the “pure and simples;’”’ unfortunately, I am 
one of the “pure and simples.’ I do not believe that all this politics 
is of great benefit, — forcing the trades-unionists into the political 
propaganda. If it comes to the day that it comes too strong, they 
would not want to nominate anybody but themselves. 

I believe good men come into the Legislature to enact laws who 
never carried a union card. I believe sometimes we send men with 
union cards better than other men, and let justice be done. That is 
human nature. 
We have discussed this question in many conventions. Will you 

drive the proposition, the political faction, into the great political - 
discussions? I hope the delegates to this Convention to-day will de- 
feat it. Is it worth while for many men here who are interested in 
fair play, — and I am not well posted on it myself, only in regard 
to what I have heard in the conventions of the American Federation 
of Labor? I have attended a great many of them up until December, 

att Mt 

_ 
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1907. I was just about to return home from one in November, 1907. 
We had discussed all these questions there, and it was there I heard 
from the Canadian Trades Congress, from their delegate, — I had the 
honor once of being there myself, representing the American Federa- 
tion of Labor, — of the failure now of compulsory arbitration in 
Canada, ‘Though the question was being arbitrated, the men who 
then were working were discharged one by one, and their places were 
filled, and compulsory arbitration was still going on. That may be 
for the success of some employers, but it is a damnable course for the 
working-men. 
When it comes to the proposition of compulsory arbitration, it is 

a great big problem. It is one of those things that the gentlemen who 
believe in it could give a little more study to than they have done. 
If the people of this Commonwealth are sincere, and believe in giving 
fair play to these classes, without legislation, I am ready to meet the 
representatives of the corporations of this Commonwealth, — and I 
do not give the corporations the great power that you hear them 
crucified for on the platform on the controlling of legislation; but I 
am willing to meet their representatives, after this Convention ad- 
journs, and I will arrange with them to meet the representatives of 
the labor movement of Massachusetts, and see if we cannot inaugurate 
a system to come to the next Legislature with increased power and 
reorganize the State Board of Conciliation and Arbitration, so that 
it may become a greater benefit and do the great work that Mr. Endi- 
cott is trying to do in Massachusetts. If the men are interested in 
arbitration and conciliation, and are sincere, I will arrange with their 

| attorneys to meet the representatives of the Massachusetts State 
Branch of the American Federation of Labor to discuss this question, 
and give the textile unions and others a chance to meet all of them, 
and see if something cannot be done through legislation to give them 

_ greater power; so that we can have men on the battle-field, and do 
away with strikes and strikers, through conciliation and arbitration; 
and you will find more peace that way and better success than in 
what is going on to-day. 

It is up to the delegates of this Convention. It is one of those 
serious questions. I do not want to start making a labor speech. I 
have spoken in all parts of this Commonwealth on the question of 
labor. We have our faults and we have our blessings. Everybody 
has that. You may charge us on the floor of the Convention, you 
may say we are all good fellows, and we are honest, etc.; no thanks 
to anybody but ourselves for that. But when accusations are made 
against any man, or any body of men, I say they are worthy of what 
credit rightfully belongs to them. 

During the argument on last Friday by the courageous member of 
this Convention he gave his personal opinion, which he has a right 
to as well as anybody else. When he referred to the war and organized 
labor, I said to the labor men at a meeting that I attended since then: 
“Be cool, do not get fussed up over that kind of talk. It will 
straighten itself out; let the matter take its course; when it is all 
over, read it.” Sure, — we are defending the country. Why, we 
defend it so strong that the men of one of our little unions in Boston, 
known as Bartenders’ Union 77, put up $100,000 of the money of 
their members for bonds in the last bond issue. The city of Boston, 
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through its labor organizations, — think this over, gentlemen, — 
helped to lead the city of Boston to make its great reputation, as did 
the union men throughout the country. Somerville fell down, and if 
Somerville fell down and did not do its duty as a city it must be full 
of non-union men, because the union men went out and purchased 
bonds. And they said: ‘No thanks to them,” but they did not mean 
that. I did not take the statement that way. I do not believe it 
was meant that while the boys across the water are hungry, not getting 
shoes, that the trades-union movement is to blame for it. No, it is 
not. The trades-union movement, which you men do not understand, 
is standing loyally behind the battle-field to-day, with all the influ- 
ence of hot air and hot talk to come out on strike, loyal to the prin- 
ciples of the government, standing loyally behind their machinery, 
backing it up, while other men go about and form individual unions. 
Now the trades-union movement does not uphold it. They are not 
to be crucified and assailed for the actions of those men. 

Let me bring it to the attention of the delegates here. True; I 
know something about these organizations. J have been thirty years 
a member. Up to December, 1910, I held the office of secretary- 
treasurer of the State Branch of the American Federation of Labor. 
I visited all the unions. I helped out the international unions, and 
always tried to prevent strikes and bring about agreements. Our 
international union gives us two freedoms, — the right to our political 
and religious convictions. We do not uphold these little strikes you 
read about in the papers. They may not be members of the inter- 
national union. 

The best illustration of it I can give to the delegates is this refer- 
ence the other day about the city of Brockton. Who is upholding the 
strike in the city of Brockton? Some of the men out of the independ- 
ent unions have been personal friends of mine for twenty years. They 
have an international organization, they have the shoe-workers’ inter- 
national union; and there they have a case for arbitration, a division 
fight on the inside. Some men bolted and left the organization. 
They are not members of the American Federation of Labor, and-there 
is no reason why statements should be made by anybody that the 
labor men of this Commonwealth are not loyal to their country. I 
never met a labor man in my life who said: ‘To hell with this coun- 
try; it is the union power first.’’ They all said: “My country, ’tis of 
thee.” That is their ery everywhere. They will fight for their coun- 
try and stand loyally behind the people to bring victory. 

I should not like to have it said after adjournment of this Conven- 
tion, if you defeated every piece of legislation there is here in the in- 
terest of labor, that any man ever will dare stand on a platform and 
assail the character of the delegates who may agree or disagree with 
me, because the gentleman had charged, or this Convention had 
charged, that the trades-union movement of America was not loyal 
to the country, in the, defence of the war we are now in. I refer you 
to the President of the United States, I refer you to the representa- 
tives of the Army and Navy, who called our men to Washington last 
week. What for? We will show you what for before we get through: 
To bring about the victory of this great fight that is now going on. 
I do not give all our work to the press. We are going to do the great- 
est work that is being done throughout this country in the interests of 
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success and victory, so that it will be America, the American Nation, 
and America forever. That is the attitude of trades-unionism, trades- 
union members and organizations of this State and of this country, 

I make this statement here, because in many meetings of the labor- 
unions we may look for a copy of speeches made here, so that we may 
know these things. Our unions which are connected with our inter- 
national union are just as loyal to the country as anybody else. I 
am not going to tell you about the charitable work we have been doing. 
I have been secretary-treasurer of mahy of these charity committees. 
I put in four years and a half as deputy on the penal commission of 
Suffolk County, and I know the labor-unions give up their money and 
some of them never get it back; they restore the furniture, look after 
their families, in various cities of this Commonwealth. I challenge 
anybody to say there is any better work than that done. ‘That is 
the work that has been going on, the work of all the unions, not only 
in this State but throughout the country. 

Let me say to the delegates of the Convention here, I am not worked 
up a bit about the statement made here. I admire the gentleman for 
his courage, but he has got no more than I have got. I admire the 
statement he made here, hut I do not believe the men in organized 
labor are not loyal to America in the fight that is now going on. 

I tell you about the unions, their bonds and their fighting, what they 
are doing. We are hollering for peace. We gave 15,000 names and 
addresses of our members to the War Emergency Board at the State 
House, I believe Colonel Gaston is at the head of it and Cornelius 
Carmody one of the deputies. We told our men to be ready to sac- 
rifice the occupations they are now in and go into the ammunition 
factories. The young men have got to go to the front. There are 
15,000 names in the State House now waiting to be called. 
The only thing we say to the people who employ labor in this Com- 

monwealth is, select your labor adjuster, some man in whom. you 
yourself have confidence, not a man whom we recommend, so that 
when you have trouble we can go to him with a delegate and be able 
to restore peace, and say whether or not a man can be laid off. When 
we reach the men who are in our labor-unions, whether they lived in 
Germany or came from Pinkerton’s Detective Agency, who may be 

. the biggest kickers for a strike, we know them, and we are suspicious 
of men working in the Fore River works, at Squantum, at Lynn and 
other places, and we want to catch them, and we are trying to catch them. 

I am opposed to any man in Massachusetts, no matter where he 
works, talking any language but the English language, in any public 
speech or in any workshop in this Commonwealth. I challenge the 
employer to back up the issue, so that they will have to talk the 
language that we are talking, and we will know what is said, and what 
is going on in barber shops, and the electric cars, and the workshops. 

That is the kind of work the labor movement is doing, no matter 
what your feelings may be on tlie question of injunctions. And as I 
said in my little talk last Friday, let it be said that we are not going 
to go from this Convention except with the best of American spirit 
toward each other, whether we differ on injunction, the right to strike, 
or the right to do picket duty. I want you to have the feeling they 
have in Congress, and in the United States Senate, and that the 
President of the United States has. We are true, loyal Americans, and 
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we want victory. We want America to win, and we want to go up 
and down with our people, not as you have gone, but in the lines and 
trenches, ready to fight to the death to bring victory and happiness 
to the coming generation, and not to have them suffer the same as we 
suffered in our time fighting for what we believed to be fair play and 
justice. [Applause.] 

Mr. Lomasnry of Boston: I should like to ask of the gentleman 
from Wellesley (Mr. Pillsbury), if he believes that all questions con- 
cerning disputes: between capital and labor. should be submitted to 
a board of arbitration; and if he does, would he be in favor of the 
voters of the State electing that board? 

Mr. Pinuspury of Wellesley: My answer to the first part of the 
question, if I understand it, is “Yes;”’ and to the second part, if I 
understand it, “No.” I believe in the appointive system for public 
officials rather than the elective system so far as practicable, and I 
would have every officer under the government appointed, except the 
members of the Legislature, who exercise the law-making power. 

Mr. Lomasney: Now, you see what the gentleman really means. 
Everyone knows that the question of injunctions is raising a great 
deal of trouble for the courts; and many of the judges are anxious to 
get rid of passing on them. To-day when a proposition is put forward 
that a board should be elected, the gentleman says that he would not 
be willing that the qualified voters of the State should elect that board. 
He told you before the recess of the great interest which the people 
of the State had in such a board. He told you what a great manufac- 
turing State we were. He told you of the large investments that 
capital had made in a great number of manufacturing industries; and 
then he told you of what it meant for both labor and capital to live 
in harmony. Still with all those vital and important interests at stake 
his claim now is that we should not refer to the voters themselves the 
question of who should serve on this board. 

It seems to me that is just where he fails. It seems to me that he 
speaks the word for what is known as “privilege” in this State. I 
believe there are a great many manufacturers, however, who disagree 
with him. But, since he, as the representative of that element of the 
community known as special privilege, and for whom he speaks, has 
seen fit to make a sneering allusion to the candidacy of the gentleman 
from Brookline (Mr. Whipple) for a place in the United States Senate, 
I hope that in view of the stand for the people that the gentleman 
from Brookline has made he will accept the challenge issued to him 
by the gentleman from Wellesley, Mr. Pillsbury, and not run away as 
some other men do here. It seems to me, sir, that there is. now but 
one course open to the gentleman from Brookline; and that is to go 
before the people of the State on the issue as to whether or not the 
people believe in such a narrow policy. Do they believe in the elec- 
tion of such a board? Or do they believe that every office-holder but 
the Legislature in this State should*be appointed? ‘That is the real 
question now. I am glad that the gentleman from Wellesley is so 
frank and has put the matter forward so clearly. It seems to me that 
this is the vital issue here: “ Will you trust the people?” If the manu- 
facturers cannot be trusted to handle their own affairs, if the working- - 
men of the State cannot be trusted to handle their own affairs, what 
becomes of democracy? 

> 
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Of course, the gentleman from Wellesley is wrong. I think that this 
Convention believes he is wrong. I believe that you must meet this 
question in some practical way and relieve the courts; and it is better 
to have a board elected by the people to meet this situation than it 
is to have the matter of injunctions continually brought into the 
courts and constantly bringing down on the judges the criticism that 
they now are anxious to avoid. Therefore, I shall vote for the pas- 
sage of document No. 220. 

Mr. Brown of Brockton: While the gentleman from Brookline (Mr. 
Whipple) can take care of himself, and can do so without any of my 
help, it pleases me at the present time to bring to your attention that 
one man has held the Senatorship of the United States, — one man 
whom those outside of his party. have loved and honored, — and if 
you have any doubt that he holds precisely the same ideas that were 
held by the gentleman from Brookline you have only to turn to the 
remarks of George Frisbie Hoar when the Sherman Act was passed. 
His argument then, the ideas on which it was founded, have been re- 
produced ably by the gentleman from Brookline (Mr. Whipple). 

First, compulsory arbitration. The gentleman does not like the’ 
word ‘‘compulsory.”” The Convention should agree with him. At this 
very moment our eyes turn to read what is the latest position of the 
incarnation, the champion of the theory of compulsion. About the 
time he went to war there was pending in the Reichstag the resolu- 
tion favored by the gentleman from Wellesley (Mr. Pillsbury), — 
compulsory arbitration. The word compulsory is a contradiction of 
the word arbitration. Arbitration means conciliation; conciliation 
means, bringing together; bringing together means living in harmony, 
Say you, do you believe in harmony with a club? For that is your 
compulsory arbitration reduced to the last analysis. It is not work- 
able. We are reaching out here to deal with a difficulty, and perhaps 
thinking we may deal with the difficulty without dealing with the 
cause which produces the difficulty. Unless you remove the cause of 
these strikes you will continue to have them; the cause is the funda- 
mental. 

Take this particular case of Underhill » The Trade-Unions and 
this demurrer, as I might put it, of compulsory arbitration. While I 
am talking to a Convention made up largely of lawyers, if I want to 
prove my case I ought to seek among lawyers to find some principle 
from which I could reason conclusively that the gentleman from 
Somerville (Mr. Underhill) was wrong. Have you not a principle that 
runs something like this: That if a person lights a squib and throws 
it, and another party throws it elsewhere, and thus does damage, the 
one who lights the squib is responsible for the damage; responsible 
even though it might not have done any damage in the original place? 

I cannot cite the case, but I think there is some such case in law. 
Tf there is not I would lay that down as the principle, then, upon 
which I should like to proceed: The idea that the one who originates, 
the starter of the cause, is responsible for its results. To prove that 
the unions are results and not the cause of results, I hold in my hand 
one paper that contains statements to support my contention. It is 
the Boston Herald of last Saturday. That paper came to me at a 
time when I was in a very seductive spot for thought; the shadows 
of the trees undulated on the sunlit green that fell to the water’s edge; 
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the waves that were just lapping the shore and gay painted boats that 
floated there, sounded a harmony to the singing of the birds overhead. 
Amid such conditions I read the Boston Herald. — 

The first thing that attracted my attention was news of the war; 
then I went speedily to the report of the Convention proceedings and 
to what the gentleman from Somerville (Mr. Underhill) had to say. 
Then I turned over to the headings from Washington, one that ap- 
plied to this very question, —I want to be as brief as possible and 
at the same time make myself understood. The heading is: 
“Government Business Dominates Industry.” It continues: 

Though labor unsettlement is growing to an alarming extent, it is inspiring to 
find in various directions new high records are being established in industrial output. 
The reports of enthusiasm among shipyard workers over the results they are attain- 
ing are inspiring. Reports from. manufacturing districts tell of steadily increasing 
percentage. 

You will find no reference to the Underhill theory of “obstruction”’ 
by reading the article through. J turn over to the financial page, and 
again find something dealing with the labor situation, — but I am 
fearful of time and the patience of the delegates. What I want to 
bring to your attention is this: The price of labor is being fixed by 
employers competing with each other for labor which, at the present 
time, is abnormally high. Does anyone doubt it? Take the price 
which the government has fixed for unskilled labor. Well, how is it 
apropos? Because the very moment that you fix a standard for un- 
skilled labor very high, there must be a necessity for it. It must be 
that the government has examined what was the cost of living of that 
unskilled labor and then placed a wage whereby labor could live, act- 
ing on the theory that labor must be contented, otherwise there is 
no production; and that is why the government has been so liberal 
with labor. It wants production. Every American wants production. 
The result is that skilled labor takes the fixed wage of unskilled labor 
as a standard and asks for higher wages. Turn the pages of the. Herald 
again and you find: another statement. Mr Endicott voluntarily raises 
the wages of his employees. Nobody asks for it, but he raises ten 
per cent. Turn to the next page and somebody voluntarily has raised 
the wages of employees 20 per cent. Thus you will find that the 
causes of the disturbances do not originate with trades-unions or with 
labor. They are fundamental. Employers and employees are trying 
to find a true and honest relation between wages and the cost of living. 

Every man, if one is, is entitled to a profit. Otherwise than that 
he never can acquire property, because if it takes all that he can get 
to live he certainly then has not got what the Constitution guarantees 
him, — the right to acquire property. ‘Therefore he must have a 
profit. 

Now, while we are drifting about in the world war at the present 
time here is another very interesting item in this Herald, in the 
financial column. We have been dealing so much with privileges 
with classes, it is well to have an eye for a moment on this item 
which I read: 

The agitation among producers of gold for relief from the conditions which sur- 
round their industry, created by steadily rising costs, and a fixed price for their 
product is becoming insistent. 

oe 
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The financial article goes on to tell what is coming after the war. 
Well, leave that. If the price of labor was measured by a yardstick, 
and between one pay-day and the other the yardstick would change 
does anyone doubt the amount received by labor for its wage would 
be the same when the yardstick is changed as it was before the 
change? The yardstick which measures the price for the employer 
and the employee is changing, has been changing, and probably will 
continue to change for some time to come. Therefore the fact that 
there are strikes will continue, and they are bound to continue, until 
the standard becomes stable. , 

We are living under the most unusual conditions. It was not many 
years ago that we were assured that gold was the standard that was 
stable and that never changed. An election was carried on that 
theory. The statesmen declared that value could not change; and 
yet conditions have changed it. There was a time when 25.8 grains 
of gold nine-tenths fine was a dollar, and it is to-day, and will be until 
legislation changes it; but as the dollar is created and put into the 
volume it becomes one of the units, whether it is created by gold or 
whether it is created by the credit of the system ‘which we have got 
in this country, and the value of each unit is governed by the law of 
supply and demand. Now, this is apropos here, for this treason: 
There will be the continually rising price of labor because of the con- 
tinually rising price of commodities, caused perhaps by a continual 
increase in the number of units that measure the price of labor and 
its products. It means a shifting measure. That brings changed rela- 
tions between the employer and employee. 

What-I am trying to. show is that you cannot fairly condemn the 
labor-unions as the cause of all these disturbances; they automatically 
or involuntarily try to lift the burden that is imposed upon them. 
If any are to be condemned, it is those who have the valuable privilege 
and monopoly of demanding and obtaining their own price for their 
‘product. Between the two opposite extremes we find trouble. The 
question is, where did it originate? And, whether there be any con- 
demnation placed on it or not, the certainty is that the troubles orig- 
inate in the changing of the yardstick. We have spoken here about 
the wages, but the wage is an incidental. A man works to obtain the 
necessities of life and to have something left over. If wages do not 
-bring to him these necessities and the profit, do you expect that he 
will remain contented? Do you expect that compulsory arbitration 
will change such conditions? ; 
My contention is that there is no necessity to change the principle 

of voluntary arbitration upon which you now are adjusting these 
relations. ‘ 

I take this opportunity to refer to what I was credited as having 
said, — that the present system was slavery. I am not conscious of 
having said it. I am conscious of saying only what I now say to this 
Convention. Standing before you are two men, one of them’ black, 
the other white. They both have the same productive capacity; 
they both offer théir services for the same wage. These two men are 
equal before the law. Does any one contend there was a time when 
a man, if his flesh was black, was held in slavery? How was he put 
in slavery? Does any one deny that the slave condition was main- 
tained by the law? It was a physical condition of slavery perpetuated 
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by law. The law made that man a slave. You say he is free now 
and he never by any process of law can be placed in the condition of 
slavery again. That is the assertion. Yet that which has been may 
be again. The black man is no longer a slave because public opinion 
would not permit that condition to remain. He was a chattel slave, 
— property at one time, — and I honor your relatives, Mr. Pillsbury, 
because they stood against human slavery. There were many of 
Massachusetts leaders who fought slavery, — Whittier, Wendell Phil- 
lips, Lucy Stone, Susan Anthony, Lloyd Garrison, and many others 
stood with Parker Pillsbury. We honor them. The State honors 
them. The State is proud of gathering into monuments the rocks that 
were thrown at those who obstructed in the streets the enforcement 
of the law to return a slave. The fathers are proud to go to the 
monument with children and point to the statue of Lloyd Garrison; 
but they often forget to tell them that it is made up of rocks that 
their fathers threw at Lloyd Garrison while he was living. Those 
thus honored were in their day law-breakers. They received stolen 
property in concealing the slave; but they obeyed “the higher law.” 
They found in the higher law their justification for violating the 
human law as it then stood. Is it not possible that the higher law 
justifies the acts of labor which Mr. Underhill condemns? ‘The labor 
men believe that “the higher law’? demands better living conditions 
for men, women and cbildren. You hear it expounded here in different 
ways. You may hear it expounded by a socialist, by one who was a 
socialist and has nearly gotten over the attack, by a Republican, by 
a “pure and simple,” as one has said, possibly by one who thinks he 
is pure, and who is not so sure that he is simple. You may go all the 
way through, but you find underlying the trades-union movement 
humanitarian ideas. They want to uplift the man who is in a con- 
dition in which he ought not to be. The wage is merely incidental. 
There is not an equality in the contending sides of wages demanded 
and wages given. An aggregation of capital, controlled by three or 
four men, can agree to do something to evade a decision, and there 
is no proof of it left behind; that would happen in a decree for com- 
pulsory arbitration. They can get outside of the decree. An aggre- 
gation of men in labor-unions without money cannot get rid of the 
decree. There is no equality here. Many a man is compelled to work 
for his daily bread and nothing else, and never even by the strictest 
frugality can accumulate much of anything. Worse than that, to 
meet the expenses of the family, woman, the daughter or wife of the 
working-man, often is obliged to work and submit to the conditions 
that exist in some of the mills or factories. If this is the best we 
can get out of civilization I,would not have much respect for civiliza- 
tion. Woman, angel as she is, is compelled to go down and work 
because her wages are needed with those of the father to support the 
children. When unions enter a protest, and try to alter these objec-. 
tionable conditions or to get better wages, the opposition comes for- 
ward to say there is no such thing as slavery. I have been nearly 
thirty years in the labor movement, I have been*the greater length 
of that time bearing the international typographical card. JI have 
been twice president of my Typographical Union, secretary of my 
Central for a long time, more than twenty years sitting in that Cen- 
tral, hardly losing an evening at their meetings. I think I know 
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something about conciliation; and the difference between voluntary 
and compulsory arbitration. Right you are, Mr. Delegate from Wel- 
lesley and the other delegates who say this question is important. 
Why, you do not know what may be coming like a cloud on the clear 
sky. In my own city the unions were at work. They are under an 
arbitration agreement. There came a difference about wages; the 
union stood by its contract. The men, strange to say, meet entirely 
aside from the union, and proceed on their own course to strike and 
not wait for an orderly determination. They have contributed for 
twenty years to the building of the theory that all parts of a shoe 
shall be under one union jurisdiction, yet, because of unusual condi- 
tions, we are threatened to-day witb the tearing down of the whole of 
the upbuilding. 

Mr. MacMaster of Bridgewater: I should like to ask the dele- 
gate, having in mind the situation in his own city at the present 
time, if it would not be a good thing to have some tribunal that could 
adjudicate that situation, with power to carry into effect its decree of 
adjudication. 

Mr. Brown: I will answer the gentleman. While all government 
is force, and in the last analysis I suppose you would say that force 
has got to govern, my contention is, No. There is only one way we 
can settle that, and that is by the appeal to reason. At present the 
only issue is right here: The workers have broken a contract. ‘“ You 
have broken a contract,” say all the unions there on the outside, 
“and you are endangering our conciliation, you are endangering our 
collective bargaining. You are endangering everything. Go back to 

) work. You do not know your grievance. You say you want such a 
wage. Well, but your contract provides for arbitration, and then you 
will know whether you do or do not get the wage you demand.” For 
the time being there are men who have sufficient influence not even to 
allow the other side to speak. Possibly you tell me: “Why, that is 
your city that a little while ago you were proclaiming as a city of 
brotherly love!’”? That is true. This trouble comes out of a clear 
sky. It is liable to come anywhere. 
My idea has been from the beginning that we talk over this great 

question here. You have an opportunity to convert the labor people 
just as much as the labor people have to convert you. All men, all 
men who amount to anything, have got some faith in their own ideas, 
faith in those ideas even when the rope is around their neck, as Gar- 
rison had it. On the declaration that labor is property, I have an 
idea that Abraham Lincoln would say: “My hand penned the word 
‘emancipation’. The idea was from the Everlasting. The figment of 
a fiction that the labor of a human being is property is as weak and 
thin as a broth made of the breastbone of a chicken that starved to 
death.” Abolitionists had decided ideas on this theory that human 
flesh was property. J can sympathize with your legal minds that law 
has said so, and for stability it ought to remain so; but I shall con- 
tinue to maintain that law may give such an undue advantage to those 
who want to oppress labor that the result may be a condition equal 
to slavery. 

Propositions for voluntary conciliation and arbitration have come 
from the labor-unions. They never have objected to them. They 
have abided by them. They have helped to build them up. That is 
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peaceable voluntary arbitration. Compulsory arbitration are two op- 
posing words. They do not go together. I have tried to show that 
it is the spirit of harmony and the spirit of conciliation, the influence 
of reason, — not force, — that brings men together. 

Mr. Lucr of Waltham: Debate on this very interesting and im- 
portant subject began about this time on Thursday afternoon. We 
have now given to it nearly ten hours, twice as much, if my memory 
serves me, as has been given to any other topic before the Convention 
at this session. In view of that fact, and in the hope that members 
have been illuminated enough by the interesting arguments we have 
heard, I move the previous question. 

Mr. Carr of Hopkinton: I have not got very much to say upon 
this question, but I wish to state, in view of the criticisms that have 
been made here this morning by the gentleman from Wellesley (Mr. 
Pillsbury) in comparing the Act of 1914 with this proposed amend- 
ment No. 220, in which he said that law was an attempt to legalize 
unlawful combinations, that I was a member of that House of 1914, 
and had heard all the pros and cons on this question when we enacted 

‘the substance of the document under discussion, No. 220, into the 
laws of that year, and that we had then, at that time, a Governor to 
whom must be given great credit, for in spite of a great deal of pres- 
sure of big business from a great many directions, trying to make him 
veto that law, he had the courage of his convictions and made that 
the law of Massachusetts in so far as the Legislature and the Governor 
could do so. That law was discussed and thoroughly understood by 
the members of that House and by all of the people of Massachusetts. 
It was the courts that said afterwards that the law as enacted in 1914 
was unconstitutional. Now the labor people are doing the only thing 
they can do, and act intelligently, to make that law constitutional and 
strip it for all time of the doubt of whether labor is property or a com- 
modity. Labor says: “That is what we are aiming at; we want the 
substance of the law of 1914, which the courts have said is unconsti- 
tutional. We want that law made constitutional. That is the only 
question involved here. Labor wants that law that was enacted in 
1914 made constitutional. The only intelligent way that we can 
have that law made constitutional, as we have been advised by our 
attorneys, is to have that law or its essence as passed in 1914 em- 
bodied in our Constitution.” That is the plain proposition before 
this Convention, and that is what labor asks you to vote for. It is 
not any far-fetched idea, it is not any idea that is repugnant to com- 
mon sense, repugnant to justice; it. is asking that a law that was 
adopted in a Massachusetts Legislature by a large majority of both 
isa may become constitutional. 

. Sawyer of Ware: I sincerely hope this Convention will vote 
ha the amendment moved by the gentleman from Barnstable (Mr. 
Bodfish).. The American Federation of Labor came to this Conven- 
tion asking bread, and if we adopt the substitution of the gentleman 
from Barnstable (Mr. Bodfish) we are giving them a stone. If we are 
not prepared to write into the Constitution what organized labor 
desires in the shape of No. 220 let us simply say so, but let us not 
add insult to our action by thrusting down their throat, or attempt- 
ing to thrust down their throat, the compulsory arbitration proposi- 
tion which organized labor has fought for years. Now they have come 
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here asking that the courts shall be restrained from interfering in cer- 
tain of their activities. If we are not prepared to give them that, 
let us say so and vote down everything. Let us not, however, turn 
around and say: “We will force the General Court to take cognizance 
of these activities that you want no court to act upon. We will force 
the General Court to act upon them.” In other words, we are not 
only refusing to do what labor wants done, but we are doing the 
thing that they do not want done, if we substitute the amendment 
of the gentleman from Barnstable (Mr. Bodfish). Let us vote down 
the substitution of that amendment, and then let us do as we choose 
about No. 220. 

Mr. Jones of Melrose: The proposition is a very simple one, and 
much of the debate has been utterly ungermane to it. As I understand 
the scope of the amendment moved by the delegate from Barnstable 
(Mr. Bodfish) it in very simple and general language seeks to give 
additional power to the Legislature to enact legislation which wili tend 
to check industrial disputes or disturbances which arise through strikes, 
lockouts, boycotts and other interruptions of industry. If there is any 
one thing in which the people of this Commonwealth are interested 
to-day it is surely that one thing, and IJ say very earnestly that if we 
refuse the people of this Commonwealth an opportunity to express 
their feeling upon this general question we are very derelict in our 
duty. I cannot understand why any representative of labor here 
should arise in his place and oppose a proposition which would give 
to the people of this Commonwealth an opportunity to express their 
opinion upon this question. 

Mr. Brown of Brockton: I desire to ask the gentleman this ques- 
tion: Are you prepared, if labor will agree with you to send down 
your question of compulsory arbitration, to send down as an alterna- 
tive proposition our measure declaring that labor is not property, — 
send both down to the people? Are you in favor of that? 

Mr. Jonns: The specific question of compulsory arbitration is not 
now pending before this Convention. It may be that a remedy could 
be found, it may be short of compulsory arbitration, just as it has 
been found in Canada. My understanding of the Canadian industrial 
disputes act is, after considerable investigation, that it has been pro- 
ductive of great good. It is not a compulsory arbitration act in its 
strict sense; it is more a compulsory investigation act, and no strike 
can be had until the matter in dispute is investigated and an opinion 
is given by some independent tribunal. 

Mr. Dennis D. Driscott of Boston: Will the delegate add, in the 
sincerity of his talk, a word on his proposition regulating hours of 
labor? I am opposed to it, but I ask him if he will put that on his 
resolution with this. 

Mr. Jones: All these questions, if this amendment should be 
adopted by the people, will come ultimately before the Legislature of 
this Commonwealth, and there the whole question can be threshed 
out and decided. Now the power of the Legislature is distinctly 
lacking. I think we all recognize that it is a good thing to have our 
board of arbitration and conciliation. I understand my friend in the 
first division (Mr. Dennis D. Driscoll) to admit that it is, and to say 
that perhaps as a result of conference the powers of that board may 
be enlarged. Now, suppose it should turn out and the decision should 
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be that the powers of that board should be enlarged by giving them 
some power to enforce their decree. That power is lacking now in 
our Constitution. I sincerely trust that this very simple general 
proposition of the gentleman from Barnstable (Mr. Bodfish) will be 
adopted, and that the people of this Commonwealth will have an 
opportunity to express themselves upon this all important question 
in our social and industrial life. 

Mr. UNDERHILL of Somerville: I do not care to qualify or modity 
in any way my remarks of Friday. Some attempt has-been made to 
answer me on the floor of-this assembly to-day. JI leave it to the Con- 
vention as to the success of the answer. There are one or two things, 
however, I should like to touch upon in the minute that remains. 
One is to ask the gentleman from Boston (Mr. Moriarty) to explain 
how a young man of nineteen years of age now flying in France could 
have received word of the Lynn strike and sent back a letter com- 
mending the action of the strikers at this time, particularly when the 
age limit, as I understand it from personal. investigation, is twenty- 
one years and the government distinctly refuses to enlist men under 
that age in the aviation service. Now, sir, he can answer in his own 
time, not in mine, : 

There is another thing also that I should like to mention regarding 
his statement, that is, that my speech, as he dignified it, of Friday 
was prepared, and that I was acting as the mouthpiece of certain 
interests. My speech was not prepared, only so far as listening during 
the morning session had prepared me to reply to those who had 
spoken. As for being the mouthpiece of somebody else, I plead 
guilty, sir, to the indictment. I speak as the mouthpiece of the inde- 
pendent worker, of the man who is trying to run a small manutfac- 
turing business, of the small tradesman, the salesmen, clerks, sten- 
ographers, teachers, doctors, ministers and many, many others. In 
reply to the gentleman in the first division (Mr. Dennis D. Driscoll) 
I will tell him why the city of Somerville did not come across with 
its quota for Liberty bonds. It is true I represent the unorganized 
workers, and they are just as important to the community as union 
workers; but, sir, while the union workers are trying to lift themselves 
by their boot straps with round after round of increased wages and 
increased cost of living and then increased wages, the wages and the 
income of these people for whom I speak remains stationary and the 
pay of the soldier remains stationary, and his family at home are 
bearing the added burdens of the increased cost of living. 

And so, sir, my good city of Somerville did not quite reach its quota, 
but we have over 5,000 boys in the service, 5,000 men from our little 
city over there, and they are working, most of them, for $30 a month. 
I am proud of the record of my city. We do not place our patriotism 
upon a financial basis, how much we put into Liberty bonds that these 
boys when they come home have got to pay for through taxation in 
the years to come. That is not the way we measure our patriotism, 
sir, nor do we measure it by lip service; we measure it by action and 
sacrifice. The accusations | made against labor are intended for 
those whom the coat fits, and they can put it on. If their service 
consists in buying Liberty bonds and in hot air promises and they 
are satisfied with that kind of patriotism, then, sir, let the present 
and the future judge whether they are acting right and honestly and 
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patriotically at this particular time. I am willing to give credit to 
labor-unions for what they have done for the improvement of the 
human race in years gone by, but, sir, I denounce, as I did on Friday, 
the effort to throttle needed production and the disloyalty of strikes 
on war work. * 

Mr. Boprisu of Barnstable: I rise to clear up one or two things 
that I think should be cleared up. I have no personal motive in this. 
I gave little thought to this matter until last Friday, and from that 
time I have given every spare minute I had to it. 

Now, I am friendly to labor. J remember when labor eed to say: 
“Look at our hard condition, our low wages, our suffering families. 
Capital is not giving us a square deal. We are ready to arbitrate; 
capital is not willing to arbitrate.” And they got our sympathy 
because they were willing to trust to the decision of an impartial 
tribunal, and so we had our legislation to curb the trusts, and so we 
gave our sympathy to organized labor and to labor in general. But 
to-day what do they say? What does the gentleman from Boston 
(Mr. Moriarty) say in answer to my question when I ask him if he 
prefers to continue strikes and lockouts, boycotts and black-lists, to 
peaceful arbitration? He says he wants peaceful arbitration, but if 
that does not get what he wants then he wants the right to do the 
other thing. I submit that if organized labor is going to take the 
position that organized capital did a few years ago when they said: 
“My property is my own, I can do what I please with my own, I will 
have my own way with my own” —if organized labor is going to take 

) that position we might as well meet them to-day and tell them that 
they are living in America, and that in America organized labor, or- 
ganized capital, every other organization, must submit to the welfare 
of the whole. [Applause.| 

It would be too bad indeed if organized labor were forced to go into 
politics. I think that is why we adopted the initiative and referen- 
dum, — I voted for it, —so that organized labor, so that every person 
in the State, could have an opportunity to correct and supplement 
legislation if the Legislature failed. I think that they are in politics 
now. We all ought to be in politics, 

The suggestion of the gentleman from Boston, who sometimes is 
described as the gentleman from ward 8 (Mr. Lomasney), is that he 
will oppose this thing because the gentleman from Wellesley (Mr. 
Pillsbury) happens to believe in the appointive rather than the elective 
system, which is not at issue at all in this amendment. I think that 
is about the weakest argument that ever came from him. I always 
thought his arguments were strong, but I submit that there is not 
much virtue in that argument. 

Mr. O’Conneuu of Salem: The gentleman in the fourth division 
(Mr. Bodfish) who has submitted the amendment for compulsory arbi- 
tration says that he is a friend of labor, and mentions labor-unions. 
‘I was about to ask the gentleman if he knew what constituted a 
labor-union. There is no closed door to labor-unions. What we, the 
members of labor-unions, have come here for, in asking that the in- 
junction clause be eliminated, is for the benefit of those who hereafter 
may come into labor organizations. The gentleman from Somerville 
(Mr. Underhill) says he represents a non-union district. Is there any 
good reason to believe that a year from to-day Somerville may not be 
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a strictly union district, and will he have any method or any way of 
extinguishing the growth toward trade-unionism if his constituents 
appear desirous of joining hands with those who already are in it? 
Is it a question of what has made labor-unions? That question is a 
fundamental one. Human rights, the feeling that human people want 
what belongs to them, have made men and women band themselves 
together. 

They say that our patriotism is only lip patriotism and in the buying 
of Liberty bonds. I want to say here that from a small organization 
of 35,000 men of which I am a member we had on the 22d day of last 
May 8,500 members in the service. We have our brothers and we 
have those dear to us over there. And we are not stopping the wheels 
of industry. We have done more to bring about codperation and to 
bring about a maximum production than any other element in this 
Nation to-day. The administration at Washington on every occasion 
and all occasions when it wanted to bring about that maximum pfo- 
duction has called upon the leaders of organized labor or those who 
have been in a position to leave to go there and suggest, and they have 
responded and have been in accord. They have suggested for the best 
and they have done their utmost. It seems shameful at this time 
that those who are in the group of organized labor should be con- 
demned, should be antagonized. Antagonism is not what we need 
to-day. Antagonism will not bring around what is fundamentally 
right. We need further codperation. We need less antagonism. We 
need an intermingling of our different views. 

Compulsory arbitration has been submitted as a substitute for the 
original resolution. I do not think it is germane to the question. [I 
think that there should be a division of the question. J do not think 
the time is here for compulsory arbitration. If compulsory arbitra- 
tion must be made constitutional, then to my mind our present form 
of arbitration under statute law must be unconstitutional. If I were 
one of the most intelligent and well-educated men of the Convention 
I believe I could be better able to speak upon this subject, but I feel 
that I know my rights as a laboring man. I know what drove me into 
a labor-union, — seeing working people trodden down! And I have 
done my utmost since my association and affiliations with labor-unions 
to bring about a better spirit for the uplift of this country, for the 
uplift of the working-man and for the benefit of the business man. 
If there must be compulsory arbitration, if there must be arbitration 
on wages, then there must be arbitration upon the selling price of the 
product of that labor, there must be conscription of both. There can- 
not be one of one and none of the other. There must be fairness, or 
it is unconstitutional, and the constitutionality of these things is the 
question we are arguing upon. 

I feel that we ought to divide the question. We ought to eliminate 
the compulsory arbitration amendment until we have gone further into 
the merits of it. This is a big affair. It is an affair that many men 
can study to some degree and express themselves upon far better than 
they have expressed themselves to-day, and some of the intelligent 
men of this Convention can read and learn much upon this question. 

I believe that on the question of injunctions we feel that we have 
been enjoined improperly by some of the courts. We believe that 
honest, true men, men who have been welcomed into the States and 
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who are fine citizens here, are entitled to more than being enjoined 
when they believe they are standing for human rights. This is a 
moral question, not a question of law. 

The Presipine Orricer: There are two minutes left for debate. 
Mr. Mortarty: I do not want to take half that time. All I want 

to do is to correct a false impression. I did not say that that boy 
was flying in France. He is in the service, flying in this country, — 
practicing flying. " 

Mr. Donovan of Springfield: I have just a short time. I wish I 
had more time, so that I could give this Convention the truth in re- 
gard to the situation with the General Electric Company in Lynn. 
That matter has been dragged into the debate, and it would be well 
that the delegates should understand what the situation is, what 
caused the walkout. The reason for it is this: The United States 
government has adopted a labor policy which the general manager of 
the Lynn plant refused to put into effect in that plant. As a result 
of that policy certain men and women working in the plant attempted, 
as was guaranteed them by the policy, to form a labor organization 
for the purpose of collective bargaining. They were discharged; six- 
teen or more were discharged during the past two weeks. Two thou- 
sand men had been drafted into the army, and they were receiving from 
$18 to $35 a week. Their places were taken by women, who received 
on the average from $10 to $12 a week. These women were the first 
to walk out. 

Mr. Lowertt of Newton: I have only a few words to say. 
In the first place, as to the anti-injunction part of it. I need not 

repeat what my sentiments are as to that. I merely ask every dele- 
gate who does not believe in giving labor organizations entire control 
of the Commonwealth to vote against it. 

As to the other, — compulsory arbitration, —I must preface my 
few remarks with the statement that what I say is merely my per- 
sonal belief, because we had no very extended discussion about it and 
it is not a matter on which the committee on Labor stands as a com- 
mittee. I believe the majority was against it; I am not quite sure 
even of that fact. As to compulsory arbitration my position, and it 
is merely my own position I am stating, is this: Compulsory arbi- 
tration, as every one knows and the gentleman from Brockton (Mr. 
Brown) has very well stated, is an absurdity in terms. It is com- 
pelling free will. That may not be any objection to it provided pub- 
lic opinion has gone far enough to support it, but in my opinion the 
public of this Commonwealth has not gone far enough to support a 
system whereby the decision of an arbitration court should be en- 
forced by force; and therefore, to my mind, compulsory arbitration 
in its extremest form is not yet ripe for consideration in this Common- 
wealth. As to the form which they have in Canada, which as I 
understand it is merely keeping the wheels of industry going for two 
or three weeks until the matter shall be submitted to an arbitration 
tribunal, and after that enforcing it merely by public opinion and not 
by an officer armed with a club, as to that it is my opinion that we 
have plenty of constitutional authority for it. So that I merely say 
that I shall vote against it, because I do not think we are ready for 
an extreme form of it; and the milder form of it, if the Legislature 
should wish to pass it, seems to me entirely constitutional. 
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Mr. Harriman of New Bedford: I rise to a point of order. 
The PREsIDING OFFICER: The gentleman will state his point of 

order. 
Mr. Harriman: My point of order is that the amendment offered 

by the gentleman from Barnstable (Mr. Bodfish) cannot be acted. on 
without prejudicing the matter No. 220; in other words, that the 
amendment of the gentleman from Barnstable (Mr. Bodfish) is not 
germane, in so much as No. 267, not having a provision for compul- 
sory arbitration, is fortified against it. 

The Presipinc Orricer: I shall rule the point of order not well 
taken. 

Mr. Wasuspurn of Middleborough: I rise to a parliamentary in- 
quiry. Before voting on the amendment which is how before the 
Convention, I should like to know whether it imposes upon the Legis- 
lature the duty of establishing some system of compulsory arbitra- 
tion, or whether it merely invests the Legislature with the discretion 
of doing that. Perhaps the Secretary will read it. 

The amendment moved by Mr. Bodfish was rejected, by a call of the yeas 
and nays, by a vote of 97 to 112. 

The resolution (No. 220) was rejected Tuesday, July 28, by a call of the yeas 
and nays, by a vote of 126 to 79. 

At the next session, Wednesday, July 24, Mr. Jones of Melrose moved that 
the Convention reconsider the vote by which it had rejected the resolution. 

Mr. Jones: The Convention realizes the parliamentary situation 
of this matter. My desire is to bring before the Convention, if pos- 
sible, the amendment proposed by the delegate from Barnstable (Mr. 
Bodfish) which embodied a principle which, if adopted by the people, 
would give to the Legislature some power to enact legislation which 
would check industrial disputes, strikes and lockouts. The Conven- 
tion having by a very narrow margin rejected that amendment and 
also rejected the resolution of the committee, it becomes necessary, 
in order to get the amendment of the gentleman from Barnstable (Mr. 
Bodfish) before the Convention, to first reconsider the action of the 
Convention upon the resolution. 

I feel that this is a very serious situation: The delegate from New- 
ton (Mr. Lowell) yesterday in the last few moments that he had made 
certain statements to which of course there was no opportunity of 
making a reply, and I felt perhaps that his statement that the Legis- 
lature had ample power now to enact legislation along the line of the 
Canadian industrial disputes act was somewhat questionable. If the 
Legislature in consideration of his question should attempt to evolve 
some legislation along the line of the Canadian act, it would involve 
compulsory investigation. It does seem to me that it is at least ques- 
tionable whether any board or tribunal can be set up in this Common- 
wealth, and that power given to it, without some constitutional en- 
largement of authority, and I do not think that the statement of the 
delegate from Newton in the third division (Mr. Lowell) ought to be 
taken as an exact statement of fact. I see no harm whatever in allow- 
ing the people to pass upon this very grave and important question, 
and I feel that if there is any doubt as to the constitutional power of 
the Legislature to set up some tribunal which shall correspond to the 
tribunal which is set up by the Canadian industrial disputes act, that 

\ 
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matter should be cleared up now. For that reason, because it is such 
a vitally important matter, and a matter in which the people of this 
Commonwealth are so vitally interested, I do feel, as I said yesterday, 
that the Convention would be derelict in its duty to the public if it 
should let this opportunity pass without trying to do something to 
remedy this great evil and giving the people of the Commonwealth an 
opportunity to pass their opinion upon it. 

For this reason I have moved to reconsider the action of the Con- 
vention upon the resolution, and if that motion should prevail, why, 
then I should move to reconsider the action of the Convention upon 
the amendment offered by the gentleman from Barnstable in the fourth 
division (Mr. Bodfish). 

Mr. Dennis D. Driscott of Boston: I hope that the delegates to 
the Convention will not vote in favor of reconsideration. We have 
given a good deal of time to discussing this question. We had a well 
attended meeting here yesterday: afternoon, we had a vote by yeas 
and nays, and the men voted as they felt, showed their feeling on it. 
I do not believe in wasting any more time on the subject, because 
there is another resolution, I believe by a minority report of a com- 

_ mittee, further down, that will have to come up again for discussion 
by the Convention. I may say the same as the delegate in the second 
division (Mr. Jones) just said. If the delegates to the Convention 
want to be consistent and want to give to the people a square deal, 
why not take the same feeling on the injunction amendment that you 
want to take on the other, and let the people vote on that, and decide 
whether they shall have anything to say in the time of labor. disputes 
about the matter of issuing injunctions. Now, I am perfectly con- 
tented with the discussion that took place here and the square deal 
we got in this Convention, and the opportunity for every labor man 
to speak on the subject. We were treated manly and fairly, although 
defeated. I believe that the Convention discussed the question so 
well and was so well attended yesterday that it showed the feeling 
from the hearts of the delegates to the Convention. I trust that the 
motion for reconsideration will be defeated. 

Mr. Sawyer of Ware: I should like just to call the attention of 
this Convention to the fact that if we reconsider and put this matter 
on the calendar it will provoke one of the hottest fights that this 
Convention has had and will make our duties at least a week longer 
than they should be. If we want to assume for ourselves the burden 
of an extra week’s work in hot weather, let us reconsider. If we are 
satisfied with the lengthy debate of yesterday and the roll-call votes 
on two phases of the proposition, why, we have at least a very good 
excuse for not wanting to remain here one more week. And as for 
the main question of compulsory arbitration, I fear that the gentle- 
man who advocates it has not looked the matter entirely through. It 
would mean to accentuate the warfare between capital and labor, 
revive it in its most bitter form, throw it and thrust it into the politics 
of our State, and nothing could be worse in these times of warfare 
than to provoke such a quarrel between capital and labor. 

Mr. Dresser of Worcester: I agree with the statement of the chair- 
man of the committee in this division (Mr. Lowell) that the Legisla- 
ture now has power to do what may be necessary in the matter of 
compulsory arbitration. If we recall the decision of the court in the 
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Adamson case, or the case that had to do with the Adamson law, 
there is marked out there a perfectly plain and distinct path which 
looks toward the establishment of compulsory adjustment of every 
dispute relating certainly to public utilities. To-day, so far as all 
industries which have to do with war work are concerned, the Federal 
government is taking steps to care for the matter so far as it may, 
and it seems to me that it is the better course to let those steps pro- 
ceed and not to cumber our Constitution with a provision that I think 
legally is unnecessary and practically, for many years, would be use- 
less. I hope that the matter will not be reconsidered. 

Mr. Pinuspury of Wellesley: I wish first to correct the impression 
of my friend from Boston in this division (Mr. Dennis D. Driscoll) 
that there is another compulsory arbitration measure coming on. He 
refers, I suppose, to the resolution submitted by a minority of the 
joint committees on Labor and Judicial Procedure, which heard the 
labor injunction resolutions, submitted by a minority of that com- 
mittee as part of document No. 337; but the committee have not for- 
mally put that resolution before the Convention and: the matter to 
which it relates is now disposed of, so that my friend from Boston 
(Mr. Dennis D. Driscoll) is mistaken, I think, in his supposition that 
another compulsory arbitration measure is coming on, under which 

' the subject can be rediscussed. 
The question whether to reconsider, as moved by my friend from 

Melrose (Mr. Jones) is a difficult question. I cannot but sympathize 
with the motion, because it is quite clear from a slight examination 
of the roll-call of yesterday that if there had not been such a deplor- 
able number of absentees, the proposal of the gentleman from Barn- 
stable (Mr. Bodfish) would have been carried by a considerable ma- 
jority, as I think it ought to have been. The gentleman from Ware 
(Mr. Sawyer) says that if the question is reopened we shall reopen 
the warfare between labor and capital in its bitterest form. Does he’ 
not understand, does not the Convention understand, that we cannot 
shrink from any proper action here for any such reason as that? 
Any question in controversy, and especially a momentous question of 
this character, must be fought out at any cost until it is settled, and 
settled right. That is the way we carry on our government, and it 
is the only way to carry it on. To return to the pending motion, I 
do not know that I can express my own view of it and my own feel- 
ing about it any more shortly than by saying that while I sympathize 
with the motion of my friend from Melrose (Mr. Jones) I should not 
have made it, under the present circumstances. 

Mr. Duan of Fall River: I trust that the motion of the gentleman 
’ from Melrose (Mr. Jones) will prevail. In regard to the statements of 
the gentleman in the third division (Mr. Sawyer) that this will pro- 
mote warfare, I take a somewhat different view. This whole matter 
of compulsory arbitration is designed to stop warfare. What we have 
mow is a duel between capital and labor. Under compulsory arbitration 
what you have is an orderly manner of settling disputes without war- 
fare. That is the merit of this proposition and why we ought to give 
it every possible consideration. It produces a more stable condition, 
just the sort of thing that ought to be produced by a written Consti- 
tution. Give your General Court power to deal with this situation. 

I am at a loss to understand labor’s position in this matter, and their 
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objection to compulsory arbitration. Is it because they are afraid of 
words, — the word compulsory? I take it they are not. The court is 
compulsory. The court sits and passes judgment as between man and 
man, and that means order, it means safety to the people who live in 
the Commonwealth. Now labor comes in here and says that it ob- 
jects to the court dealing with injunctions. We say: “You shall have 
a new tribunal, which shall have authority to settle this matter.” 
Certainly labor wants to have peace. The only way that I can see 
that labor can possibly object to this matter is because it might weaken 
to some extent the importance of labor-unions, in that that constant 
strike and friction which persist so generally may be reduced, and the 
importance of the individual labor leader may be lessened. Now, that 
is not an evil, and the man who is working, the laborer, wants just 
that sort of thing. 

And before I sit down J want to say a word about what the gentle- 
man from Boston in the third division (Mr. Lomasney) said the other 
day.- He seemed to pin his whole case on the manner in which the 
arbitrators were to be selected. If he will study the Bodfish amend- 
ment, he will see that there is nothing in that amendment that pre- 
vents the election of arbitrators, and that is what he wants. J want 
him to tell us, I see he is about to speak, if his whole objection to this 
amendment rests upon this matter of the appointment of arbitrators. 
Does he not approve of the General Court, that he protects so strongly 
here, having power to deal with this situation? 

Mr. Lomasney of Boston: I believe, where you make a compromise, 
that each side should give and take. Now, what is the question here? 
I do not represent organized labor. The question is, — and you might 
as well face it, — who is to select the court that is going to pass on these 
questions? Let us assume that the Governor is to appoint the court. 
Then who will control the Governor? Who will have his ear? Do 
you suppose a Governor in the State ever lived who did not have his 
close friends in whom he confided? Of course not. Why are judges 
elected in so many States all over the country? Because the laboring 
classes prefer to trust the people rather than the Governor. Now, if 
you men representing privilege in this Convention, or capital if you 
want to term it such, want to have compulsory arbitration, why do 
you not trust the people of the State to elect this board which is to 
carry out the law affecting the interests of capital and labor? 

I put the question frankly to the gentleman from Wellesley (Mr. 
Pillsbury) who for years has ably represented many of the corpora- 
tions of the State. In asking him if the clients with whom he has 
been associated would be willing to allow the people of the State to 
elect this board, he frankly said: “No, we will not let. the people of 
the State elect the board.” Why? Because, as these corporations 
say: “We cannot control the people all the time.” That is the 
reason. 

_ That was his position when he said that he would not trust the 
people of the State to elect this board. Then how can you find 
fault with labor, or men who sympathize with labor, in not supporting 
a position such as this, when it is sought to drive them into accepting 
compulsory arbitration before a board which the Governor is going 
to appoint? If you want to compromise you should strike a half-way . 
spirit of fairness. It seems to me that if you allow the gentleman 



1162 INJUNCTIONS AND LABOR DISPUTES. 

from Barnstable (Mr. Bodfish) to put his amendment into the Constitu- 
tion then it should be provided therein that the board should be 
elected by the voters of the State, rather than leaving this matter to 
the Legislature to pass a law creating a board which would be selected 
by the Governor or by some corporation interest. That is where I 
think the weakness is in this amendment. I think if you left the 
question of compulsory arbitration to a board not elected by the’ 
people of the State, then you would be in this position: You would 
be saying that you could not trust the people of the State to elect a 
board favorable to the best interests of the State. But I say that in 
my opinion the people can be trusted to elect such a board. 

Now, I do not care whether you reconsider this question or not, 
but those of us who have been here pretty nearly every day ought to 
realize that there is a day of final reckoning. We fought this matter 
out yesterday. We were here, and both sides were beaten. One side 
was beaten on one proposition, one side on the other. Some of the most 
conservative men in this Convention voted against one proposition 
and some against the other. I can see no reason to reconsider our 
action. If we do, the question will drag along, and will take three or 
four more days of our time. It seems to me, if we are going to get _ 
through here, we should say that this case has had its day in court. 
If we start reconsiderations now, we shall have it pointed out later 
that we have done it in this case and have established a bad precedent. 
I hope reconsideration will not prevail. 

Mr. UNnpDERHILL of Somerville: To get back to the question of 
reconsideration, on yesterday I voted for the Bodfish amendment, al- 
though I knew positively that it was of no particular use to write it 
into the Constitution, for, sir, in the early session of the Legislature 
of last year I introduced to that body a bill calling for compulsory ° 
arbitration during the war. The bill was along the lines of the Cana- 
dian arbitration act, and followed it very closely, with some more 
liberal provisions to labor than that act contained. It was a bill 
drawn by myself on my own initiative, and was presented to the 
committee on Labor and argued before that committee. No one 
raised the question, either in the committee or later in debate upon 
the floor of the House, as to the constitutionality of the proposition. 
Labor was before the committee in force and opposed the proposition, 
as they always have and.as they have a right to do. On the other 
hand, the general public were not sufficiently interested to appear 
there in large numbers. It is true a delegation representing the Taun- 
ton Central Labor-Union advocated it because they had been locked 
out. It is true also that a number of small manufacturers advocated 
it, and I had letters from some of the interested citizens of the Com- 
monwealth backing up the proposition. But, sir, when it came before 
the Legislature for action and I tried to get the negative report of 
the committee changed and the bill substituted, there was hardly a 
voice raised with mine in support of the measure. Now, sir, if the 
members of the Convention are particularly interested in this form of 
legislation let me suggest to them that unless labor is able next fall 
to carry out its threats and defeat me for the House I shall be here 
at the next session of the- Legislature, I shall introduce the selfsame 
bill, and I welcome, not only welcome but urge, all of you who are 
honestly and earnestly concerned or interested in the matter to come 
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up here and give mea little’ lift on the proposition. It is not neces- 
sary that we shall have reconsideration in order that this matter may 
have favorable action before the Legislature. 

Mr. Donovan of Springfield: I should like to ask the gentleman 
from Somerville (Mr. Underhill) if he introduced that bill knowing 
that the War Labor Board, the Federal commission formed for the 
purpose of taking up industrial disputes during the time of war, al- 
ready had been appointed, and that it would come under Federal 
jurisdiction rather than under State jurisdiction, particularly in the 
industries that were doing war work. 

Mr. Unprrattit: That board had not been appointed when I in- 
troduced the bill, nor had it been appointed up to the time of the 
hearing, for no objection was raised by labor on the ground that the 
Federal jurisdiction would take care of the matter. It was simply that 
they were opposed to the general proposition of compulsory arbitration. 

Mr. Horean of Boston: It seems to me that in view of the con- 
sideration. that was given this proposition prior to the vote taken yes- 
terday, the merits of the question having been thoroughly threshed 
out, the only justification for reconsideration at this time is based 
upon the assumption of the gentleman from Melrose (Mr. Jones), 
who made the motion, that there is a question as to the constitu- 
tional power of the Legislature to treat upon this question. I believe 
that the gentleman from Somerville (Mr. Underhill), who has just 
taken his seat, has sufficiently emphasized the fact that in the judg- 
ment of those who are familiar with legislative procedure the Legisla- 
ture has sufficient power without constitutional authority to settle 
this problem along the lines desired by some of its advocates, if the 
Legislature so desires. 

The other suggestion, offered by the gentleman from Wellesley (Mr. 
Pillsbury), that if the absentees had been present compulsory arbi- 
tration would have prevailed, seems to me so far-fetched that it is 
not sufficient justification for reconsideration. Therefore, I trust that 
reconsideration will not prevail. 

Mr. Dxawn of Fall River: I want to take up what the last speaker 
has said. In the first place, this bill offered in the Legislature by the 
gentleman in this division (Mr. Underhill) was a bill providing for 
compulsory investigation; it was not compulsory arbitration. It was 
drawn along the line of the Canadian act, following out an old prin- 
ciple in practice up there. You may remember that up there they 
have compulsory investigation before they allow strikes on railroads 
and publie service companies. That is as far as they go, and that is 
in substance what they have there. This bill went further, as I re- 
member it now, but it was along that line. Now, there is grave ques- 
tion in regard to the constitutional power of this Legislature to deal 
with compulsory arbitration, and I want to remind the gentleman in 
the first division (Mr. Dennis D. Driscoll) that the policy which seems 
to have been adopted here is to write into the Constitution and to 
give to the General Court power to deal with these questions where 
there is any possible doubt about their constitutional authority to 
deal with them. The best possible illustration of that is the report of 
the committee on Social Insurance. The chairman of that committee 
(Mr. Washburn of Worcester) came in here with a long amendment 
in which he set out a number of specific propositions, stating that he 
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personally did not favor any of them; but he said, in view of the pos- 
sibility of doubt as to the constitutional power of the General Court 
to deal with them, he had prepared this amendment and presented it 
in that form. Now, going as far as he did in that amendment, it seems 
to me that in this case it clearly is justified in writing this amendment 
into the Constitution. . 

Mr. Warrenead of Fall River: I should like to ask the gentleman 
if he would state here that if we reconsider this measure, if it does not 
mean compulsory arbitration, and not simply compulsory investiga- 
tion, because labor-unions are not opposed to compulsory investigation, 
but they are opposed to compulsory arbitration. I will vote in favor 
of this if I am satisfied on what you say that it is only a matter of 
compulsory investigation and not compulsory arbitration. 

Mr. Dean: My friend from Fall River (Mr. Whitehead) misunder- 
stands me. This is a matter of compulsory arbitration. That ought 
to be made clear. It gives the General Court power to provide for 
compulsory investigation or compulsory arbitration, and those of us 
who are standing behind this measure say that it is the only construc- 
tive proposition that has been advanced to solve this eternal problem 
that we have between capital and labor, and we believe it is a peace- 
able, stable way of dealing with the proposition. 

Mr. Dennis D. Driscout of Boston: Will the delegate allow a ques- 
tion? Does not the State Board of Arbitration and Conciliation now 
have by legislation control of compulsory investigation of strikes and 
lockouts in this Commonwealth? 

Mr. Dean: I am not an authority on this matter, but, as I under- 
stand your present State Board of Conciliation and Arbitration, the 
two parties to the dispute have to seek their aid to have them come 
in, and that the great trouble is they have not sufficient power to 
really clean the matter up. The gentleman from Boston (Mr. Dennis 
D. Driscoll) said the other day that he would favor a proposition, as 
I remember it, to reorganize this Board of Conciliation and Arbitra- 
tion and create a proper bureau to deal with this situation. Now let 
me say that when you get that bureau created what you need to make 
it effective is just this sort of amendment. 

Mr: Fuauerty of Boston: The plan of compulsory arbitration allures 
many, because apparently it holds out the hope of solving the diffi- 
culties that arise between labor and capital. The trouble with the 
proposition here is that it does not go far enough. It is our duty in 
this Convention not only to establish the principle but also to estab- 
lish how that principle shall be invoked. The labor element is right 
in distrusting the proposal in the form in which it is presented here, 
because it simply hands over to the Legislature a power which, in the 
opinion of a great many respectable authorities, the Legislature now 
possesses, and up to the present time has not seen fit to put into 
operation. In view of the fact that we have taken what might be 
called the extreme view of the labor men and rejected it, and at the 
same time rejected this alluring proposition from a person who holds 
himself out as a friend of labor, we have followed a wise course, 
we ought not to take the proposition of compulsory arbitration and 
jam it down the throat of labor at this time and in this hall. I be- 
lieve that many of us here who voted against the proposition of the 
gentleman from Barnstable (Mr. Bodfish) yesterday voted against it 
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because of the uncertainty of the manner in which it might be in- 
voked. I would be prepared to vote now for a proposition of com- 
pulsory arbitration that carried with it a provision that a board or 
court created for that purpose should be elected by the people. Other- 
wise it presents too many dangers, dangers of creating unrest, and 
possibly something more, on the part of organized labor. It does not 
present any guarantee that organized labor shall be protected in what 
they regard as their proper rights. 

It seems to me that the motion to reconsider should be defeated. 
Mr. Boprtsx of Barnstable: I want to say that I did not know that 

the motion to reconsider was going to be made. I had intended to 
take up this fight again under No. 284, for it seems to me that if there 
is any justification for minimum wages and shorter hours, there is a 
justification for some means of settling all disputes between capital 
and. labor. J want to say that I was surprised at the delegate from 
Boston (Mr. Lomasney) directing his question to the gentleman from 
Wellesley (Mr. Pillsbury) as to the way in which the board that might 
adjust these differences would be selected. The way the amendment 
is drawn leaves it open entirely, and in the hands of the General Court. 
Though labor men fear the General Court it seems to me that that is 
no reason why we should not have some settlement of their difficulties. 
There is no reason why the General Court may not, if it finds it neces- 
sary or proper or expedient, provide for an elective system of select- 
ing those who shall carry out the purposes of the amendment. The 
amendment is simply broad enough to allow the Legislature to deal 
with the question that may arise, and if they find one solution not 
sufficient they may try another. I have confidence in the General 
Court, especially with the initiative and referendum, which may be 
adopted, by which we may control or supervise or supplement their 
action. I have no fear of the General Court if the initiative and refer- 
endum fails. I think the General Court still will continue to treat us 
right, and it seems to me that this matter should be left to it. Sup- 
pose it should establish a tribunal like the Industrial Accident Board, 
with an appeal to the courts. Is there any fault to be found with 
that? It*seems to me that this thing must be placed in the hands of 
the General Court, with full power to provide compulsory methods of 
settling the disputes between capital and labor. 

The motion to reconsider was negatived. 
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Aldrich, Edgar, on non-unanimous verdicts, 
400. 

Allen, Charles, on interchangeable mileage 
law, 527; on municipal trading, 643. 

Amendment of Constitutions, principles, 
7, 387, 440, 446. 

American Federation of Labor, and labor as 
personal right, 900; petition by Massa- 
chusetts branch, 1108; and the War, 
1116, 1124, 1144-1145; and agitators, 
1145. See also Labor. 

American Minute Men, 160, 336. 
American Protective Association, principle, 

77, 185, 336. 
Amherst College, 

taxation, 249. 
Anarchy, and democracy, 5, 7. 

Anderson, Frederick L., on anti-aid meas- 
ure: substitute, 44; amendments, 45, 
48, 49, 137, 221, 223; on public inmates 
in private institutions, 50-53, 62; criti- 
cised, reply, 60-62; reasons for sup- 
porting measure, 73-74, 159-173, 292, 
293, 301-303; review of anti-sectarian- 

appropriations movement, 74-79; mean- 
ing of “denominational doctrine,” 105, 
253; exception of non-sectarian private 
schools, 108; exception of museums, 
118; earlier opposition to Lomasney 
compromise, 174; submission to people 
in 1917, 335-3837.— On _ educational 
measure: amendments and ‘substitute, 
232, 279, 288, 340; measure and anti- 
aid amendment, 236-238, 303; on ex- 
emption from taxation, 267-270, 272, 
274, 304-305, 337, 361; on recognition 
of Golden Rule, 364; and report on law- 
of-the-land measure, 370; on abolition of 
capital punishment, 447-449; queries on 
police power, 863, 866, 867; on judicial 
tenure measure: substitute, 921, 948; 
supports limited term for lower court 
judges, 927; query on weak judges, 935; 
old age retirement as solution, 946-948; 
removal by Governor, 955. 

Anderson, George W., on Jennings con- 
tested election, 33; on anti-aid measure, 
218-219; amendment limiting judicial 
right to declare acts void, 453, 499; on 
the main proposition, 489-491, 519-532, 
534; query on majority decision involving 
life or liberty, 539; on necessaries-of-life 
measure: amendments, 635, 637, 694, 

exemption from local 
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718, 784; explanation of committee’s 
resolution, 641-652, 658; query on action 
of committee, 652; chartered monopoly, 
661; terms of taking, 666; action of 
Congress, 669; coal prices, 672, 673; 
point of order, 686; on committee’s first 
substitutes, 698, 716—-718;~ on public- 
distribution -power, 698-699, 703, 721, 
746; term “‘production,’”’ 699-702, 704; 
consequent damages, 703; character of 
proposed amendments, 751-752; power 
to take existing plants, 762, 763; queries 
on judicial determination, 772, 773; query 
on public exigencies, 782; on substitute 
draft for No. 338, 783-785; trading- 
power as real controversy, 789; on 
Clapp substitute and Lomasney sub- 
stitute, 789-791, 795-796, 799-800, 804, 
809-811, 813-815; on work of the 
committee, 794; query on Luce sub- 
stitute, 842; on Hobbs substitute and 
Lomasney substitute, 846-847. 

Andover, Mass., academy, 186. 
Anti-aid measure. See Sectarian appro- 

priations. 
Appeal from lower courts, 1017. See also 

Judiciary. 
Appleton, John, 

accused, 375. 
Appointments, and concentration of power, 

1036. See also District attorneys; Elec- 
tion of judicial officers; Short ballot; 
Tenure. 

on testimony by the 

B. 

Bailey, Charles O., resolution on tenure of 
’ judges, 1029-1030. 

Bailey, George M., resolution to Conven- 
tion, 174. 

Baker, Newton D., and municipal lighting 
plant, 769. 

Balch, Francis N., queries on State control 
in education, 345, 346; on declaring 
acts void, 492-494; on necessaries-of-life 
measure: amendments, 633, 640, 655, 
751, 789; limitation to times of emer- 
gency, 712-713; results of public trading, 
715, 716, 722-725; terms of limitation, 
806, 807; resolution on intention of Con- 
vention, 848-850; on tenure ‘of judges, 
1007-1008; on choice of Attorney- 
General, 1031, 1032. 

Barker, James M., on interchangeable 
mileage law, 527; on municipal trading, 
643, 644. 

Barnes, George L., on anti-aid measure, 
114, 157-158; on. exemption of institu- 
tions from taxation, 362. 

Barrett, James T., on anti-aid measure, 
215-217. 

Bartlett, Horace I., on anti-aid measure: 
amendments and substitute, 46-49, 106, 
116, 222; exception of non-sectarian 
academies, 106-108; separation of anti- 

INDEX. 

Appropriation for Convention, apportion- 
ment, 10; right to exceed, 13. 

Appropriations, sectarian. See Sectarian 
appropriations. 

Arbitration, industrial. 
arbitration. 

Arizona, prohibition of sectarian aid, 151; 
non-unanimous verdict, 395; abolition of 
capital punishment, 442; public trading, 
657. 

Ashburnham, Mass., schools and academy, 
108, 186. ; 

Ashton v. Boston & Maine R.R., 1054. 
Assembly of Convention, 3. 
Assumption-of-risk doctrine, 1054. See 

also Labor; Workmen’s compensation. 
Attorney-General, power to _ prosecute 

restraints on trade, 755; resolution on 
appointment and appointment of dis- 
trict attorneys by, 1031; district at- 
torneyship as stepping-stone, 1039. 

Attwill, Henry C., on emergency power, 
837-838. 

Australia, post-bellum reconstruction, 581; 
collectivism, 744, 771. 

Avery, Nathan P., on educational measure, 
287-288; on natural resources, 583, 592; 
on necessaries of life, 645, 811. 

Aylward, James F., on election of judges, 
906, 909; on tenure of judges, amend- 
ment, 951-954, 1028-1029. 

See Compulsory 

sectarian and anti-aid provisions, 203— 
204. 

Query on declaring acts void, 464; on 
appointment of district attorneys, 1033—- 
1035. 

Batcheller, Frank J., and anti-sectarian- 
aid agitation, 160, 293. 

Bates, John L., address as President of the 
Convention, 8-9; rulings, 142, 236, 297, 
848, 849, 1030; appointment of com- 
mittee on Bill of Rights, 184; judicial 
appointments when Governor, 902. — 

Bates, Sanford, on anti-aid measure: 
amendment, 47, 137, 222; legal or moral 
obligation, 137; point of order, 142. — 
On non-unanimous verdict, 393-396, 400, 
415-418; resolution on non-unanimous 
verdict after time limit, 4385; queries on 
declaring acts void, 498, 500. 

Bauer, Ralph S., on anti-aid measure, 88; 
motion on educational measure, 265; on 
judicial power to declare acts void, 488; 
on natural resources, 561; on necessaries 

of life, 682, 768-771, 775. 
Bay State Street Railway Co., political 

practices, 770. 
Bayard v. Singleton, 868. 
Beecher, Henry W., on compromise, 227. 
Begley, John S., on necessaries of life, 813. 

q oo 
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Belcher, S. Nelson, resolution to Conven- 
tion, 174. 

Benevolence, State promotion of principles, 
275-276. See also Charity. 

Bennett, Frank P., on anti-aid measure: 
amendment, 46, 111, 117; division and 
separate submission of propositions, 70— 
72;- limitation of prohibition to public 
aid for private schools, 111-113; personal 
explanation on Poles, 115,116; legal and 
moral obligations, 137. — On educational 
measure: queries on purpose, 238, 239; 
need of State system, 279-280, 284. — 
On natural-resources measure, 620, 621, 
628-629; on tenure of judges, 960; 
queries on labor resolutions, 1099, 1100; 
on status of labor, 1105-1108 

Benton, Everett C., on appointment of 
district attorneys, 1038; on labor dis- 
putes, 1118; query on charity graft, 
1125. 

Bigelow, George T., on verdicts, 431. 
Bigney, Robert E., amendments on neces- 

saries-of-life measure, 632, 633, 656, 751. 

Bill of Rights, and police power, 862, 866-— 
867. See also next title, and Civil rights. 

Bill of Rights, committee on, report against 
changing preamble, 41; character and 
work, 98, 156, 184, 198-199, 215, 216, 
221; and proposed educational amend- 
ment, 234, 239-241, 250, 267, 282, 289, 

295, 306, 321, 326, 339, 348-349; report 
on recognition of Golden Rule, 364; 
report on law-of-the-land measure, 370; 
report on testimony-of-the-accused meas- 
ure, 375; report on jury trial in equity 
cases, 438; report on reserved rights, 
872. See also Sectarian appropriations. 

Bird, Francis W., and ‘sectarian appropria- 
tions, 65, 66. 

Bismarck, Prince von, and collectivism, 
667. 

Black, Jeremiah S., as judge, 958. 
Blacklist case, 1056, 1077. 
Blackmur, Paul R., on anti-aid measure: 

amendment, 47, 221, 222; exception of 
charitable institutions, 173-178; queries 
on Catholic support, 296-298; ignorance 
on anti-aid feature, 333-334; query on 
submission to people in 1917, 337. — On 
non-unanimous verdict, 418-420; query 
on eminent domain, 583; amendments 
to necessaries-of-life measure, 635, 640, 
746; on terms of public taking of neces- 
saries, 799; on tenure-of-judges meas- 
ure: substitute permitting removal for 
age or incapacity, 921, 922, 948, 955, 
993, 994; on his substitute, 948-949, 
955, 980, 994-995, 1004; inferior courts, 
958; on proposed amendments to his 
substitute, 995; pensions, 1027. 

Blackstone, Sir William, Commentaries in 
the Colonies, 518. 

Blagden, George W., and sectarian appro- 
priations, 64. 

Blind. See Deaf. 
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Bodfish, John D. W., resolution for aboli- 
tion of capital punishment, 439; on the 
main proposition, 439-445; amendment 
to tenure-of-judges measure, 995, 1004; 
on his amendment, 1003-1004; com- 
pulsory arbitration substitute for anti- 
injunction measure, 1109, 1118; on the 
substitute, 1119-1120, 1126, 1155, 1165; 
queries on industrial peace, 1140, 1141. 

Bogni v. Perotti, 984, 1043, 1056, 1062, 
1066, 1067, 1069, 1083. 

Boots and shoes as necessaries of life, 637, 
721. See also Necessaries of life. 

Boston and Maine R.R., purchase of 
Fitchburg R.R., 744. 

Boston College, non-Catholic students, 188. 
Boston Consolidated Gas Co., political 

practices, 770. 
Boston Edison Co., 

770. 

Boston Elevated Railway, analysis of fare, 
682; and elective judges, 879. 

Boston Herald, labor dispute over building, 
L124. 

Boston Pilot, on defeat of Batcheller bill, 
293; as an organ, 295; on anti-aid 
amendment, 297. 

Bosworth, Henry H., on anti-aid measure 
and Springfield Museum, 118; on a 
Springfield decision, 661. 

political practices, 

Boucher, Joseph Z., query on _ public 
trading, 718. 

Bounties. See Subsidies. 
Boutwell, George S., on Convention of 1853 

and tenure of judges, 986-987. 
Bouvé, Walter L., on anti-aid measure and 

existing obligations, 185+186; on de- 
claring acts void, 476. 

Boycott, Danbury Hatters’ Case, 1072. 
See also Labor. 

Boyden, Frank L., on anti-aid measure: 
amendment to except academies, 46, 
135, 146; on his amendment, 146-147, 
186. 

Boynton, Herbert H., and certificate of 
election of A. D. Hill, 24, 28. 

Boynton, Thomas J., resolution on public 
trading in necessaries of life, 632; resolu- 
tion on tenure of judges, 1028. 

Brackett, John Q. A., on anti-aid measure: 
value of technical schools, 134-135; 
existing obligations, 138; exception of 
non-sectarian institutions, 227-229. — 
On educational measure: against pre- 
vious question, 266; urging adoption, 
306-307. — Resolution on public trading 
in necessaries of life, 632; amendment to 
resolution as reported, 633, 666; on the 
resolution, 664—666, 747. 

Bradbury, Theophilus, removal, 978, 994. 
Bradford, Edward, on Fitchburg R.R. fi- 

nances, 744. 
Bradford, William, communism, 744. 
Bradley, Joseph P., on police power, 854; 

as judge, 863; appointment and Legal 
Tender cases, 976, 984. 
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Braley, Henry K., on municipal trading, 
644. 

Brandeis, Louis D., and _ social-welfare 
decisions, 493, 525; on employment- 

agencies case, 526; appointment to 
Supreme Court, 1058; and injunctions, 
1088. 

Bread, analysis of price, 681. See also 
Necessaries of life. 

Brennan, James H., query on squeezing 
of small traders, 758; on election of 
judges, 893-901, 906. 

Brennan, James J., on necessaries-of-life 
measure: query on times of emergency, 
655; query on coal prices, 729; query 
on permanent power, 830. 

Brewster, 8S. M., on elective judiciary, 882. 
Brigham, Lincoln F., as judge, 959. 
Brine, Henry C., moves previous question 

on anti-injunction measure, 1141. 

Brockton, Mass., public support of private 
hospital, 175; hogs, 712; strike, 1151. 

Broderick, Patrick S., on Jennings con- 
tested election, 37; on anti-aid measure, 
219-220; on declaring acts void, 540; 
amendment to natural-resources measure, 

543, 601, 612; query on monopolies in 
necessaries of life, 764. 

Brown, E. Gerry, on anti-aid measure: as 
promoting agitation, 101-104; bigotry, 
229-230; queries on submission to people 
in 1917, 337, 338.— On educational 
measure: as offset to anti-aid amend- 
ment, 236, 244, 245, 277, 309-313, 345, 
349-352, 356, 357; exemption of insti- 
tutions from taxation, 270, 275, 331; 
State control, 285; query, 299; amount 
of aid to private institutions, 331. — On 
unconstitutionality-of-statutes measure: 
resolution, 453; reasons for restricting 
judicial power, 457-461; query on judi- 
cial delays, 464; final decision in people, 
477; query on lawyers and foolish laws, 
485; power and labor questions, 486-488, 
517-519; query on State and Federal 
decisions, 510; query on Employment- 
Agencies Case, 526; query on Dartmouth 

case as precedent, 530.—On natural- 
resources measure: resolution, 542; re- 
sults of private ownership, 545-547; 
committee’s substitute, 548, 562-563; 
taking of developed agricultural land, 
552-553; query on Mill Acts, 565; use 
of ‘‘eminent domain,’’ 583; query on 
“other’? natural resources, 586; re- 
striction to undeveloped resources, 587; 
and natural rights, 607-608. — On neces- 
saries-of-life measure: query on power 
of local governments, 642; query on 
localized exercise of power, 645; sub- 
sidy, 654; queries on monopoly, 660, 
677; queries on foreign corporations, 
662, 663; queries on prices, 680, 682, 

683, 728-730; trust to discretion of 
‘ 

General Court, 694-696, 777; public 
trade in liquor, 696; collectivism, 697— 
698, 737; query on damages, 704; query 
on public trading, 715; query on ade- 
quate wages, 724; query on agricultural 
production in New England, 731; query 
on competition in public trading, 741; 

query on educational value of experiment, 
775; necessity of public production on 
encouragement of private, 802.— On 
right to determine scope of police power, 
861, 864-867; resolution and remarks 
on reserved rights of people, 872; on 
rights-of-labor measure: dissent from 
report of Joint Committee, 1040; sub- 
stitute resolution, 1040, 1047, 1074, 1105; 
views of minority of Joint Committee, 
1041-1042; argument, speeches, and 
queries on status of labor, 984, 1043— 
1047, 1061, 1063-1075, 1077, 1079; 
query of legality of unionism, 1061; 
point of order, 1081; query on conscrip- 

tion of labor, 1089; compulsory arbitra- 
tion, 1147, 1149-1152; responsibility for 
disputes, 1147-1149; query on com- 
promise, 1153. 

Brown, Samuel_F., report on compulsory 
arbitration, 1042. 

Bryant, Lincoln, on anti-aid measure: 
amendments, 47, 119, 137, 141, 204, 222; 

existing obligations, 119-124, 136, 141. — 

On educational measure and right to 
exempt institutions from taxation, 248, 
298; on natural-resources measure, 592, 

605; on necessaries-of-life measure: 
queries on terms of taking, 647; query on 
profit and loss, 647; terms of limitation, 
788, 801-803; power to determine public 

use and exigency, 829: — Queries on 
district attorneys, 1037, 1038. 

Bryce, James, on loose construction, 779; 
on Adams’s midnight judges, 876; on 
Legal Tender cases, 877; on popular 
rule, 872. 

Burke, Edmund, on Blackstone in the 
Colonies, 518. 

Burnham v. Dowd, 1078. 
Burnquist, Joseph A. A., on elective 

judiciary, 884. 
Burns, William A., resolution on law of 

the land, 369; on non-unanimous ver- 
dicts, 391. 

Burt, Frank H., stenographer at Conven- 

tion, iv. 
Butler, A. Webster, on natural-resources 

measure and agricultural land, 551, 562, 
605-606, 627; on necessaries-of-life meas- 
ure: plant-establishing power, 712, 734; 
committee’s substitute, 845. 

Butler, Benjamin F., in Convention of 
1853, 14; and sectarian appropriations, 
66; on election of judges, 878-879. ’ 

Buttrick, Allan G., on natural-resources 

measure, 544. 
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Cade Rebellion, 1001. 
California, non-unanimous verdict, 395. 
Call of the Convention, act, vii-ix; popular 

vote, ix. 

Callahan, Timothy F., on anti-aid measure, 
79-81, 215. 

Canada, industrial arbitration, 1143, 1153, 
1157, 1163. 

Canneries, and public distribution of neces- 
saries of life, 658, 700, 712. See also 
Necessaries of life. 

‘Capital, return, 1121-1122. See also Cor- 
porations; Industry; Labor. 

Capital punishment, resolution for abolition 
(No. 31), 439; adverse report, 439; re- 
jected, 439, 449.— Debate, 439-449: 
constitutional or statutory matter, 445— 
446; as relic, 441, 445; abolition else- 
where, 442, 446; capital punishment not 
deterrent of crime, 441-443; and con- 
demnation of innocent, 443; and pardon- 
ing power, 444; biblical argument, 444; 
history of movement in Massachusetts, 
444; and inalienable right to life, 447; 
necessity of extreme expiation, 448-449. 

Capper, Arthur, on elective judiciary, 882. 
Carney Hospital, and anti-aid measure, 71, 

150, 175-176, 182. 

pte Edward, on declaring acts void, 469- 
472; on necessaries-of-life measure: 
‘amendment, 640, 822; query on ice and 
fuel, 675; reasons for measure, 725-728; 
against Lomasney substitute, 822-824, — 
On election of judges, 905, 908-909; on 
debate over tenure of judges, 917-918; 
on injunctions, 1152. 

Carroll, James B., on status of labor, 984, 
985. 

‘Challenge of judge and jury, proposed 
amendment to permit (No. 29), 381; 
adverse report, 381; rejected, 381, 388. 
— Debate, 381-388: only statutory right 
to challenge jury, 382; justice of right to 
challenge judge, 382-385; in other States, 
885; Federal right, 385-386, 388; as 
statutory matter, 387, 388; not needed, 
387-388. 

‘Chancery, masters as ‘‘judicial officers,’’ 
955, 956. See also Equity. 

Chandler, Amariah, and sectarian appro- 
priations, 66. : 

‘Chandler, Leonard B., moves previous 
question on natural-resources measure, 

572, 607, 626; and on tenure-of-judges 
measure, 979, 980; and on anti-injunction 
measure, 1090, 1091. 

Character, effect of modern education, 
261-262. 

Charbonneau, Henry V., amendment to 
anti-aid measure, 109; amendment to 
natural-resources measure, 542, 552. 

Charity, and church and State, 202; State 
promotion of principles, 275-276; and 
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necessaries-of-life measure, 689, 724, 
793; labor-unions and, 1117, 1124-1125, 
1145. See also Sectarian appropriations. 

Charles Nolan’s case, 371. 
Charters. See Contracts; Corporations. 
Chase, Mial W., on necessaries-of-life meas- 

ure, 667-669. 
Chase, Salmon P., and legal tenelans 975, 

976, 983. 
Checks and balances. See Separation of 

powers; Unconstitutionality of statutes. 
Child labor case, 900, 903, 925, 939, 960, 

1049, 

Choate, Charles F., Jr., election contested 
by P. H. Jennings, 24-38; on the contest, 
30; on declaring acts void, 468, 532-534; 
on natural-resources measure, 619-623; 
on tenure of judges, 1026-1027, 

Choate, Joseph H., on tenure of judges, 987, 
988; in New York Constitutional Con- 
vention, 987-988. 

Choate, Rufus, in Convention of 1853, 14; 
on standard of judgeship, 386; and 
tenure of judges, 968. 

“Christian’’, proposed elimination from 
Constitution, 233, 263-264, 288, 299. 

Church and State, separation and re- 
publicanism, 75; separation in France, 
75, 162, 209; stages of relationship, 76; 
origin of union, 102; benefit to church of 
separation, 161-162; necessity of sepa- 

ration, 201-202; and education and char- 
ity, 202-203; separation and_ sectarian 
appropriations, 302. See also Sectarian 
appropriations. 

Churches, prohibition. of public aid, 44, 
45, 49, 90. See also Sectarian appropria- 
tions. 

Churchill, George B., on exception of acad- 
emies from anti-aid measure, 178-181; 

report of special committee on educa- 
tional measure, 362, 363; on taking of 
natural resources for private use, 584; 
on civil service in public trading, 799; on 
tenure of judges, 1014-1021. 

Cincinnati, railroad constructed by, results, 
748, 

Cincinnati Southern Railroad, construction, 
749. 

Circumstantial evidence, 
amendment on, rejected, 380. 

Cities, public lighting plants, 644, 769, 
775, 776; emergency appropriations act 
(1917), 705; character of government, 
744. See also Necessaries of life. 

Civil cases, difference in principle from 
criminal cases, 393, 395, 397, 398, 407, 
408, 416-417, 422, 425. See also Evi- 
dence; Judiciary; Verdicts. 

Civil rights, protection, 6; and license, 
447; protection in judicial right to de- 
elare acts void, 493, 505, 533; status of 
labor, 541, 900, 984 (see also Injunc- 

proposed 
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tions); public opinion as real safeguard, 
569, 586, 598; and public interests, 591; 
danger in natural-resources measure, 
606-607; and public trading, 654-655, 
657, 664, 679, 689, 703, 715, 723, 758— 
760, 793; resolution on reserved rights, 
rejected, 872; protection of right to 
work, 1052, 1067. See also Class; De- 
mocracy; Equality; Opportunity; 
People; Property; Public opinion; Re- 
ligious liberty. 

Civil service, classified, in necessaries-of- 
life measure, 637, 766, 784, 799, 810, 

845; assessment of judicial candidates, 
981. 

Clapp, Robert P., on anti-aid measure: 
supports the measure, 106; existing ob- 
ligations, 135-136, 140. — On educational 
measure: amendment, 232, 236; and 
anti-aid amendment, 265, 324; query on 
state of question, 358.— On natural- 
resources measure: amendments, 542, 

543, 564, 573, 578, 612; resolution and 
report, 547-549; developed and unde- 
veloped agricultural resources, 549, 551, 
559, 560, 564, 577; scope, 558, 574-578; 

water resources, 559; on proposed 
amendments, 611.— On necessaries-of- 
life measure: amendments, 633, 638, 656, 
750, 751, 789; action of committee, 652; 
limitation to specified articles, 653, 654, 
657, 749; local subsidies, 654; private 
rights, 654, 655, 657; limitation to times 
of emergency, 655, 656; action in other 
States, 657-660; chartered monopolies, 
660-663; query on amendments, 721; 
queries on power to declare existence of 
emergency, 830, 831; query on required 
or permissive action, 848. 

Clark, Chester W., report on compulsory 
arbitration, 1042. 

Clark, Ezra W., against State encourage- 
ment of private institutions, 288-289; on 
State construction of homes for citizens, 
549; on necessaries-of-life measure: 
amendment, 639, 815; reasons for meas- 
ure, 690-694; middlemen, 731-732; on 
distribution power, 844-845. — On labor 
conditions, 1129-1131. 

Clark, Walter, on labor injunctions, 1055. 
Clarke, John H., on Employment Agencies 

Case, 526; and injunction, 1088. 

Class legislation, and status of labor, 1040, 
1062-1063, 1086, 1094, 1098, 1101, 1103, 
1134-1135, 1138. See also Civil rights. 

Clayton Act, and prohibition of labor in- 
junctions, 1042, 10438, 1064, 1065; 
demagogism, 1067, 1132; history, 1072— 

1074, 1133-1135; as class legislation, 
1135, 1138. 

Clerks of court, tenure, 1000, 
Cleveland, municipal lighting plant, 769. 
Clifford, Nathan, and Legal Tender cases, 

976. 
Closed shop, responsibility for, 1130, See 

also Labor. 
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Clothing, as necessary of life, 637, 706, 710, 
721, 795, 796, 817. See also Necessaries 
of life. 

Coal, problem and development of water- 
power, 625; prices, analysis, 670-674, 
689, 728-730, 742-748, 758, 761. See 
also Fuel; Natural resources; Neces- 
saries of life. 

Coal-yards. See Fuel-yards. 
Cold storage plants, use in public trading, 

635, 636, 746. See also Necessaries of 
life. 

Coleman, George W., on consideration of 
anti-aid measure, 53, 59, 60, 61; on the 
main proposition as achievement, 198- 
200. 

Collectivism, in development of natural 
resources, 573; need in America, 666— 
667, 688, 735-738; German, 667; as 
evolution from trusts, 697; and autoc- 
racy, 734; colonial communism, 744; in 
Australia, 744. See also Socialism. 

Colleges, exemption from local taxation, 
249. See also Education, proposed 
amendment; Sectarian appropriations. 

Collier, David R., report on compulsory 
arbitration, 1042. 

Collins, Samuel I., on necessaries-of-life 
measure, 831-833. 

Colorado, challenge of judge, 385; non- 
unanimous verdict, 390, 395, 396. 

Combinations, industrial. See Labor; 
Trusts. 

Commission on the Inferior Courts, report, 
1024. 

Commission on Uniform Laws, work, 971. 
Commission on Waterways and Public 

Lands, and water-power development, 
566, 568, 586. 

Commission to Compile Information, print- 
ing and distribution of reports, 18; ad- 
ditional copies of Manual, 21-22. 

Commissions. See preceding titles, and 
State boards. 

Committees of Convention. See Bill of 
Rights; County and District Govern- 
ment; Education; Elections; Executive; 

Form and Phraseology; Judicial Proce- 
dure; Judiciary; Labor; Public Affairs; 
Rules and Procedure. 

Common law, as basis of justice, 945. See: 
also Precedent. 

Commonwealth v. Harris, 373. 
Commonwealth v. Hunt, 1060. 
Commonwealth v. Libbey, 447. 
Commonwealth v. Perry, 491. 
Commonwealth v. Tuey, 411, 427, 428, 

431-432. 
Compact theory. See Social compact. 
Competition. See Collectivism; Individu- 

alism; Monopolies; Trusts. 
Compromise, in anti-aid measure, 79, 99- 

100, 118, 155-158, 163, 170, 184, 189, 
219-220, 227, 302, 335; in jury verdicts, 
397-398, 406, 408-409, 415; suggested, 

on labor measures, 1153. 

/ 
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Compulsory arbitration in labor disputes, 
report on, 1042; substitute for anti-in- 

junction measure, rejected, 1109, 1118, 
1158; reconsideration refused, 1158, 
1165. — Debate, 1119-1158: as violation 
of due process of law, 1046; bill for war- 
time, 1116, 1162-1163; rationale, 1119-— 
1120, 1153, 1160, 1164; enforcement of 
decisions, 1122-1123; labor objections, 
1125-1127, 1156, 1164; fulfilment of 
voluntary agreements, 1126; importance 
to Massachusetts industry, 1136-1137; 
impossibility of industrial peace, 1139- 
1141; and labor in politics, 1142, 1155; 
proposed strengthening of Board of Con- 
ciliation, 1143; compulsory investigation 
in. Canada, 1143, 1153, 1157, 1163; 
elective or appointive board, 1146-1147, 
1155, 1161-1162, 1165; conflicting terms, 
‘1147, 1151; objection to, as substitute, 
1152, 1156, 1158; changed attitude of 
labor, 1155; premature, 1157; present 
legislative power for compulsory investi- 
gation, 1157-1160, 1162-1164; trust in 
General Court, 1158, 1161, 1165; ques- 
tion of reconsideration, 1159-1165; and 
labor leaders, 1161. See also Injunctions; 
Labor. 

Conciliation, industrial. See Compulsory 
arbitration. 

Concordat, annulment in France, 75, 162, 
209. 

Condemnation. 
Police power. 

Congress, and public trading, Food Control 
Act, 669, 705; Clayton and Sherman 
Anti-trust acts, 1042, 1043, 1045, 1052, 
1064, 1065, 1067, 1071-1074, 1087, 1132- 

1135, 1138. 

Connecticut, challenge of judge, 385. 
Connecticut River, developed and potential 

water-power, 559. 
Conscription of labor, 1085, 1089, 1097. 
Consequential damages. See Damages. 
Conservation, and utilization, 603. 

also Natural resources. 
Constantine, Emperor, 

State, 162. 
Constitution of Massachusetts, endurance, 

4,7; adaptation to modern conditions, 4; 
and details, 7, 387, 440, 446; correct 
basis of amendment, 7; as model, 8; 
flexibility, 111, 773-774; fundamentals 
of protection in, 425. 

Constitutional Convention of 1780, religious 
debate, 76; and tenure of judges, 963— 

966. 
Constitutional Convention of 1820, charac- 

ter, 4; report of debates, 12; value of 
debates, 14; and municipal-corporation 
laws, 15; religious debate, 76; and 

judiciary, 966. 
Constitutional Convention of 1853, 

character, 4, 966; report of debates, 13; 

See Eminent domain; 

See 

and church and 

value of debates, 14; and laws on cor-- 
porations, 15; sectarian-appropriations 
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measure, 63-67, 77, 94, 159, 224, 294, 
298; on election and tenure of judges, 
877-879, 900, 931, 966-969, 986-987, 
998. 

Constitutional Conventions, reasons for 
reporting debates, 12-15; debates and 
judicial decisions, 15, 20, 272; educa- 
tional value, 904. 

Contested elections to Convention, debates 
and votes on: J. N. Johnson case, 23-24; 
P. H. Jennings case, 24-38; Sullivan v. 
Mullen, 28, 30. 

Continental Congress, on judicial construc-. 
tion, 869. 

Contracts, obligation of, and anti-aid 
measure, 44, 51-53, 69, 82, 86, 121-132, 
137; judicial interpretation of State 
obligations, Dartmouth College Case, 
463, 529-530, 856; influence of case on 
legislation, revocable charters, 530, 662; 
and rights of labor, 1084-1085, 1088— 
1090, 1123. See also Corporations. 

Contributory negligence, doctrine, 
See also Workmen’s compensation. 

Control of natural resources, See Natural 
resources. ’ 

Coolidge, Louis A., amendment to neces- 
saries-of-life measure, 638, 789. 

Coombs, Zelotes W., on educational meas- 
ure: and anti-aid amendment, 235, 
240-241, 243-247, 251; on planning of 
measure, 241-243; defence of new draft, 
338-340, 359; State control, 357. 

Coéperation, as remedy for labor troubles, 
1181. 

Coppage 2. Kansas, 1069. e 

Cornellier v. Haverhill Shoe Manufacturers’ 
Association, 1056, 1078. 

Corporations, Convention of 1853 and laws 
on, 15; jury squads, 413, 418; watered 
stock and reproduction cost theory, 552; 

and elective judges, 879-880,-892, 1012; 
advantages in litigation, 916; public-serv- 
ice corporations as root of evil, 1013. 
See also Capital; Contracts; Monopo- 
lies; Torts; Trusts. 

Costello, Francis M., on judicial power to 
declare acts void, 511-512. 

Cotter, James E., and Judge Hitchcock, 
935. 

Cotton mills, future of Massachusetts, 
134-135. See also Industry; Textile. 

Counties, no public trading by, in neces- 
saries-of-life measure, 642, 651. See also 
Necessaries of life. 

County and District Government, com- 
mittee on, report on district attorneys, 
1031. 

Courts, use of debates of Constitutional 
Convention, 15, 20, 272; proposed 
amendment on rules of evidence, rejected, 
380; proposed amendment on judicial 
power to organize, 450; as reported, 
450; rejected, 450, 452; debate, 450-452. 
See also Judiciary. 

1054. 
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Cowan, Judge, on labor injunctions, 1055. 
Cox, Guy W., on readmitting police-power 

resolution, 853; ruling as_ presiding 
officer, 955. 

Cox, James E., on elective judiciary, 886. 
Cram, Ralph, on modern education and 

degeneration of character, 261-262, 301. 

Crane, W. Murray, and Fitchburg R.R., 
744; judicial appointments, 902, 

Creamer, Walter H., query on exemption 
of institutions from taxation, 270; 
resolution limiting judicial right to de- 
clare acts void, 453, 517, 519; on the 
main proposition, 454, 477-478, 517; 
on natural-resources measure: query on 
limitation to undeveloped resources, 588; 
justice, 614; trust in General Court, 622. 
— On necessaries-of-life measure: resolu- 
tion on public trading, 632; queries on 
chartered monopoly, 662; queries on 
judge-made law, 773, 774; on prevention 
of extortion, 777; on terms of limitation, 
812, 827, 828; query on production, 
819; query on Lomasney substitute as 
superfluous, 821; query on resolution of 
intention, 849.— Queries on tenure-of- 
judges measure, 939, 987, 1020. 

Creed, James F., queries on anti-aid meas- 
ure, 294-296; against its submission to 
people in 1917, 325-331; on non-unani- 
mous verdict, 393; moves previous 
question on natural-resources measure, 

592; query on natural-resources measure, 

616; on necessaries-of-life measure, 836; 
query on readmitting police-power reso- 
lution, 852. 

Criminal law, difference in principle from 
civil cases, unanimous verdict, 393, 395, 

397, 398, 407, 408, 416-417, 422. See 
also Capital punishment; Challenge; 
Grand jury; Judiciary; Jury; Law of 
the land;, Publie defender; Testimony 
by the accused. 

Crosby, John C., and Workmen’s Compen- 
sation Act, 481, 508. 

Culberson, Charles A., and Clayton Act, 
1073. 

Cummings, John W., on anti-aid measure: 
in opposition, irritation and danger, 88— 
95, 207-211; and exemption of institu- 

tions from taxation, 206; existing obliga- 
tions, 208.— On educational measure: 
amendment, 232, 275; and anti-aid 
amendment, 236-238, 276-279, 290-291; 

Daly, John W., on anti-aid measure and 
technical schools, 195-198; on educa- 
tional measure and anti-aid, 307. 

Damages, consequential, and public trad- 
ing, 638, 703, 704, 769, 795. 

Dana, Richard H., in Convention of 1853, 
14; and tenure of judges, 968. 

Danbury Hatters’ case, 510, 1072, 1079, 

1134. 

and exemption of institutions from taxa- 
tion, 266-275, 278; State promotion of 
private education and benevolence, 275; 
against Catholic dog-in-the-manger atti- 
tude, 313-314.— On _necessaries-of-life 
measure: amendment, 636, 782; ‘public 
exigencies,’’ 782-783, 785-787; public 
trading, 783, 785; taking by munici- 
palities, 786. 

Cummins, Albert B., and Clayton Act, on 
status of labor, 1073, 1077. 

Curtis, Arthur B., on anti-aid measure, 

205; on election of judges, 910; query 
on origin of tenure of judges, 956. 

Curtis, Charles P., Jr., resolution on or- 
ganization of courts, 450; queries on 
declaring acts void, 523, 524. 

Curtis, Edwin U., on anti-aid measure: 
reports it, 45, 140; amendment, 48, 140; 
consideration of measure, 50, 53, 57, 59, 
60; explanation of measure, 62-70; ex- 
planation of new draft, 72-73; existing 

contracts and obligations, 84-85, 136, 
140; meaning of ‘‘denominational doc- 
trine’’, 105; textile schools, 109; mu- 
seums, 117; free libraries, 145; review 
of proposed amendments, 220-226. — 
On educational measure: and anti-aid 
amendment, 234, 235, 250, 277, 283, 
284, 289-290, 312, 321; and exemption 
of institutions from taxation, 268, 311, 
341, 359, 361; report of special com- 
mittee, 362.— On _  natural-resources 
measure, 362, 617; on necessaries-of-life 

Measure: amendments, 633, 637, 694, 
718; 721, 804; on his amendments, 711, 
739-741, 765-766; terms of taking, 803, 
804. — Addition to judicial-tenure meas- 
ure, 921, 954, 993. 

Cushing Academy, and -anti-aid measure, 
108, 186. 

Cushman, Francis W., on labor problems, 
1121, 

Cusick, John F.,.on public defender, 365, 
367-369; on non-unanimous verdict, 
411-412; on necessaries-of-life measure, 
amendment, 639, 820; queries on emer- 
gency limitation, 645, 646; on terms of 
taking, 646; query on shelter, 649; 
queries on coal prices, 672, 673; queries 
on conservation of food, 708, 709; 
destruction of individual initiative, 760- 
764; his substitute for Lomasney amend- 
ment, 820; query on police power, 843. 

Dartmouth College Case, as precedent, 
463; how decision was procured, 529- 
530, 856. See also Contracts. 

Davis, Elbridge G., on non-unanimous ver- 
dict, 399-401. . 

Davis, William R., query on district at- 
torneys, 1035. 

Day, Joseph M., removed, 994. 
Deaf, dumb and blind, public inmates of 
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private institutions and anti-aid measure, 
45, 51, 52, 69, 79, 120, 130. 

Dean, Robert A., on Jennings contested 
election, 25-26, 30-35; on compulsory 
arbitration, 1161, 1163, 1164. 

Debates of Convention. See Proceedings 
and debates. 

Debs, in re, 697, 1051. 
Declaration of Independence, and judiciary, 

962, 963. 
Declaring acts void. See Unconstitution- 

ality. 
DeCourcy, Charles A., on status of labor, 

984, 985, 1078. 
Deerfield, Mass., academy, 186, 187. 
Defence of the accused. See Challenge of 

judge and jury; Law of the land; Public 
defender; Testimony by the accused. 

Delaney, Louis F., resolution on public 
trading in necessaries of life, 632. 

Delegates at large, contest over counting 
of votes for, 24-38. 

Democracy, effect of World War, 4, 8; and 
duty of Convention, 4; strength, 5; 
need of organization, 5; and anarchy, 5, 
7; and representative government, 6; 
and publicity, 6; and limitation of 
powers, 6; and separation of Church 
and State, 75; and judicial election and 
tenure, 893-901, 908, 911-913, 916, 923, 

924, 971, 977; and appointment of 
district attorneys, 1035-1036, 1038; 
protection of the whole and socialism, 
1036, 1038; feared by delegates, 1038; 
industrial, 1057. See also Civil rights; 
People. 

Democratic Party, and Populism, 697; and 
labor, 1047, 1074. 

“Denominational doctrine”’, meaning, 105, 
187-188, 253, 292, 313, 314. 

Derr, Cyrus G., on elective judiciary, 888. 
Dillon, John J., on middleman in neces- 

saries of life, 732. 
Distress, times of, meaning, 797, 802. See 

also Necessaries of life. 
District attorneys, and public defender, 

366, 368; resolution for appointment 
(No. 161), 1031; adverse report, 1031; 
rejected, 1031, 1039.— Debate, 1031— 
1039: power and character, 1032-1035, 
1037-1038; change from appointment 
to election, 1032; indeterminate term, 
1035; appointment and democratic 
progress, 1035-1036, 1038; no reason 
for change, 1038, 1039; and Attorney- 
Generalship, 1039. 

District Court. See Election of judicial 
officers; Judiciary; Tenure of judicial 
officers. 

Division of powers. See State rights. 
Docks, taking in public trading. See 

Necessaries of life. 
Doe, Orestes T., and anti-aid measure, 215. 
Doherty, John F., and Batcheller bill, 293; 

and anti-aid measure, 355. 
Dolan, Arthur, and judgeship, 914. 

bai sea Peter J., and Batcheller bill, 

me ak Joseph J., and Batcheller bill, 
Be 

Donahue, Patrick, case under Workmen’s 
Compensation Act, 507. 

Donnelly, James P., on educational measure 

and anti-aid, 291; resolution for public 
defender, 365; resolution on public trad- 
ing in necessaries of life, 632. 

Donoghue, John A., resolution on public 
trading in necessaries of life, 632. 

Donovan, Daniel R., on judicial power to 
declare acts void, 508-511; queries on 
natural-resources measure, 621, 622; 
on necessaries-of-life measure: resolu- 
tion, 632; queries on private rights, 654, 
655; queries on cost statistics, 681; 
distribution of wealth, 684; consumers 
and producers, 724; queries on State 
socialism, 737, 753; query on restora- 
tion after passing of emergency, 755; 
queries on theory of government, 774. — 
On anti-injunction measure: resolution, 
1040, 1105; query on class legislation, 
1063; queries on status, 1078; against 
previous question, 1090; speech on 

status of labor, 1091-1101; query on 
strikes, 1114; on Lynn strike, 1157; 

queries on compulsory arbitration, 1163, 
1164. 

Donovan, James A., on anti-aid measure, 
211-212; need of permanent power, 732— 
734; queries on monopolies, 754, 755, 
759. — On anti-injunction measure: dis- 
sent from adverse report, 1040; resolu- 
tion, 1040; views of minority of Joint 
Committee, 1041-1042. 

Douglas, William L., judicial appoint- 
ments, 902. 

Drainage. See Natural resources. 
Draper, Eben S8., judicial appointments, 

902. 

Dred Scott Case, and politics, 857, 861. 
Dresser, Frank F,, on non-unanimous ver- 

dicts, 430-431; on natural-resources 
measure: amendments, 542, 544, 557, 

615; water resources, 557; restriction to 
undeveloped resources, 586-590, 614; 
on elimination of “proper,” 589; social- 
ism, 613; public use as essence of 
measure, 597, 609; power elsewhere, 

621.-— On necessaries-of-life measure: 
amendment, 641; query on public-dis- 

tribution power, 703; change in theory 
of government, 771-778; public exigency, 
828; required on permissive action, 847— 
848. — On compulsory arbitration, 1159. 

Driscoll, Dennis D., on necessaries-of-life 
measure: against postponement, 788; 
query on scope of ‘‘necessaries’’, 795; 
query on change in measure, 823. — On 
tenure of judges, 949-951; on anti- 
injunction measure: against previous 
question, 1091, 1141; speech on measure, 
1109-1114; query on alcohol, 1129; 
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compulsory arbitration, 1142-1143; 
labor and the war, 1143-1146; query on 
regulating hours, 1153; against recon- 
sideration, 1159. 

Driscoll, Timothy J., on Jennings con- 
tested election, 24-25, 31-33; amend- 
ment on contest, 38. 

Drug business, monopoly, 663, 677. 
Dubuque law, 767. 
Due process of law, and compulsory in- 

dustrial arbitration, 1046. See also 

Fourteenth Amendment; Law of the 
land. 

Eagle Glass & Manufacturing Co... 
Rowe, 1088. 

“Eeclesiastical’”, avoidance of term in 
anti-aid measure, 65, 78. 

Education, committee of,. amendment re- 
ported by, 231; formation of proposed 
amendment, and anti-aid measure, 241— 
244, 254-259. , 

Education, State control over its local 
grants, 48, 149, 205-206; State wide 
system and control, 147-149; and 
Church and State, 202; effect on charac- 
ter of modern, 261-262. See also fol- 

lowing titles, and Massachusetts State 
Board; Sectarian appropriations. 

Education, proposed amendment on general 
welfare and, proceedings. resolutions, 
231; as reported by committee (No. 
309), 231-232; rejected, 232, 362; 
amendments: verbal, rejected, 232, 
252; to exclude reference to Harvard, 
rejected, 232, 265; to prevent conflict 
with anti-aid amendment, adopted and 
rejected, 232, 233, 266, 279, 288; to 
permit State promotion of private educa- 
tion and benevolence, rejected, 232, 
275; to add exemption of private in- 
stitutions from taxation, withdrawn and 
adopted, 232, 233, 288; to substitute this 
exemption, adopted, 232; to strike out 
“Christian”’, adopted, 233, 288; com- 
mittee’s new draft, rejected, 233-234, 
338; to omit surplusage, rejected, 234, 
344; to add to tax-exemption substitute 
State control over education, rejected, 
234, 347; redraft of substitute by com- 
mittee on Form and Phraseology, re- 
jected, 234, 261; draft (No. 385) by 
special committee, withdrawn, 234, 
362; previous question defeated, 265, 
267; proposed submission to people in 
1917, 325; substitute rejected, 362. 

Debate, 234-363: and _ eighteenth 
amendment, 234, 235, 239, 276, 278- 
279, 289; and anti-aid amendment, 234— 
241, 243-252, 265, 267, 276-278, 281- 
283, 286-292, 295, 303-313, 315, 321, 
323-326, 342-345, 348-349, 351-352, 
356-357; ‘and Harvard, 242, 244, 246, 
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Dummer Academy, and anti-aid measure, 
107. 

Dutch, Charles F., amendment to non- 
unanimous-verdicts measure, 388;. on 
the measure, 403; on public use of 
natural resources, 608; on necessaries-of- 
life measure: amendments, 636, 640, 
752, 795, 824; limitation to times of 
emergency, State socialism, 752-756; 
terms of limitation, 782, 787, 794, 795, 
824, 825; time for consideration of 
measure, 788; moves previous question, 
844, 

247, 251, 254-255, 257, 259, 260, 264— 
265, 280, 298, 300, 305; physical educa- 
tion, 240, 242, 255, 258; State control 

and uniform system, 242, 244, 251, 256, 
258-260, 279-288, 300, 306, 316-318, 
345-349, 352-353, 355-359, 362-363; 
elimination of ‘Christianity ’’, 263-264, 
299; exemption of institutions from 
taxation, 266-275, 278, 298, 304, 311- 
312, 317,. 323, 324, 331,, 337, 340, 341, 
359-362; State promotion of principles 
of advancement, 275-276; as compelling 
encouragement of private institutions, 
288-289; as promoting non-Catholic 
higher institutions, 298-301, 309, 313- 
314, 319-321; John Adams and section 
in original Constitution, 309, 310; 
defence of new draft, 338-342. 

Eighteenth Amendment of Massachusetts 
Constitution, and anti-aid measure, 44, 
48, 144-145, 178, 223-225; history, 63— 
67, 77, 79, 94, 159, 224, 294, 298; and 
public aid of private academies, 193-195; 
and proposed educational measure, 234, 
235, 239, 276, 278-279, 289. 

Election of judges, proposed amendment 
for, resolution as proposed (No. 197), 874; 
adverse report, 874; recommitted, 874; 
consideration resumed, 893; rejected, 
874, 910; previous question, 905; pro- 
posed as amendment to tenure measure, 
rejected, 922-923, 1011, 1028. 

Debate, 874-910: and decisions on 
political questions, 858; influence of legal 
profession, 874-876, 903; politics in ap- 
pointments, 874-877, 896, 901-904, 

908-909, 949-951, 953, 973; in Con- 
vention of 1853, 877-879, 900; interest 
of corporations, 879-880, 892, 1012— 
1014; in other States, 880-892, 908, 910, 
956-958, 970, 975; non-partizan method, 
results in other States, 882-888, 892, 901, 
975; importance, 893, 901; in line with 
democratic progress, 8938-901, 908, 911-— 

913; fallibility of judges, 900, 903; 
political table of appointees (1897-1918), 
902-903; previous question, usefulness 
of debating question, 904-910; criticism 
of judges, 907, 909; results of independ- 
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ence from popular control, 912; ability 
of people to choose, 912; continued agi- 
tation, 933; attitude of labor, 949-951; 
proposed commission to review appoint- 
ments, 950; and ‘campaign assessments, 
981; logical connection with declaring 
acts void, 985; necessary aloofness from 
politics as reason for appointive system, 
991; lawyers as source of supply, 1051. 
See also Tenure of judicial officers. 

Elections. * See adjoining titles, and Con- 
tested; Non-partizan; Short ballot; 
Vote. 

Elections, committee on, reports and de- 
bates on contested elections: Johnson 
case, 23-24; Jennings case, 24-38; 
Sullivan 2». Mullen, 28, 30. 

Electoral Commission, politics in, 
974. 

Electricity, municipal trading, 644. See 
also Lighting. 

Eleemosynary institutions. See Sectarian. 
Elevators, State power to operate, 651. 

See also Necessaries of life. 
Eleventh Amendment of Massachusetts 

Constitution, 76, 159; text, 364. 
Emergency, public trading in times of. 

See Necessaries of life. 
Eminent domain, control over exercise, 

877, 

550, 551, 570, 582, 589, 597, 598, 611; 
conservative use of power, 556, 565, 569; 
and Mill Acts, 565; Federal Constitution 
on exercise, 647-648; public exigency 

Fairbanks v. McDonald, 1078. 
Federal Constitution. See United States 

Constitution. 
Federal Convention, value of debates, 15; 

and judicial power to declare acts void, 
458, 459, 463, 515. 

Federal Trade Commission, on coal trade, 
673. 

Feeds for animals, as specified necessary of 
_ life, 634, 698, 717, 739. See also Neces- 
saries of life. 

Feiker, William H., on anti-aid measure, 
132-134. 

Fellow-servant rule of law, 942, 1054-1055. 
Ferguson v. Old Colony Street Railway 

Go. 417, 
Field, Fred T., on testimony by the accused, 

375. 
Field, Stephen J., on Federal income tax, 

510; and Legal Tender cases, 976. 
Field, Walbridge A., on interchangeable 

mileage law, 527; on municipal trading, 
643; on status of labor, 1077. 

Finn, E: Philip, query on declaring acts 
void, 532; on tenure of judges, 928-933, 
942. 

Fisher, Edward, on judicial power to de- 
clare acts void, 537-540. 

Fisheries, protection, 555. See also Natural 
resources. 
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and exercise, 783, 785. See also Natural 
resources (terms of taking); Necessaries 
of life (terms of taking). 

Employment Agencies Case, 525-526. 
Encouragement of literature. See Educa- 

tion, proposed amendment. 

Endicott, Henry, as arbitrator and em- 
ployer, 696, 1143. 

Equality, before the law, actuality, 1051; 
of opportunity, 1080, 1123. See also 
Civil rights; Class. 

Equity, proposed amendment (No. 203) 
for jury trial, considered and rejected, 
438. See also Injunctions; Judiciary. 

Established church in Massachusetts and 
its overthrow, 44, 76, 159, 201, 218. 
See also Church and State; Religion. 

Evans, Lawrence B., circular letter of in- 
quiry on elective judiciary, 880. 

Everett, Edward, and capital punishment, 
444, 

Evidence, proposed amendment (No. 189) 
on rules in civil cases, considered and 
rejected, 380. See also Judiciary. 

Excess condemnation, in Germany, 590. 
Executive. See Commission; Governor; 

State boards; and boards under title 
Massachusetts. 

Executive, committee on, report on police 
power, 851. 

Executive Council, counting of votes on 
delegates at large, 24-38. See also’ 
Governor. 

Fiske v. Huntington, 194, 318. 
Fitchburg Railroad, State finances, 744. 
Fitzwater v. Warren, 514, 

Flaherty, William, on State control and 
system of education, 317-318; on com- 
pulsory arbitration, 1164-1165. 

Florida, prohibition of sectarian aid, 151; 
challenge of judge, 385. 

Food, advance in price, table, 677-679. 
See also Necessaries of life. 

Food Control Act, Federal, 705. 
Force, and justice, 6. 
Forest resources, proposed amendment on 

public interest. See Natural resources. 
Form and Phraseology, committee on, 

reports: anti-aid measure, 45, 48, 143- 
145, 173, 223-225; educational measure, 
234; mnatural-resources measure, 543, 
573-574; necessaries-of-life measure, 639, 
815, 820, 824; tenure-of-judges measure, 
922, 1011, 1027. 

Fort, J. Franklin, on New Jersey judiciary, 
1010. 

Forty-third Amendment of Massachusetts 
Constitution, proposed amendment, 649. 

Foss, Eugene, on State aid of private in- 
stitutions, 182; judicial appointments, 
902; as Governor, 915. 

Fourteenth Amendment of Federal Con- 
stitution, and labor decisions, 515; and 
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reproduction-cost theory, 522; and Em- 

ployment Agencies Case, 525-526; and 
eminent domain, 647; and _ property 

rights, 1057. See also Due process of law. 
France, separation of church and State, 

75, 162, 209. 
Franchises. See Corporations; Torts. 
Free press, right, 6. See also Civil rights. 
Free speech, right, 6. See also Civil rights. 
French, Asa P., on anti-aid measure and 

existing obligations, 140; on testimony 
by the accused, 379; on challenge of 
judge and jury, 387-388; on non-unani- 
mous verdicts, 409-411, 424-425, 432; 

query on declaring acts void, 531; on 

G. 
Gallagher, Daniel J., on non-unanimous 

verdicts, 420-421. 
Gallivan, James A., speech on memorial 

to nuns, 328-329. 
Game, protection, 555; private preserves 

and development of agricultural re- 
sources, 561. See also Natural resources. 

Gardner, Henry J., and Irish, 294. 
Gas, municipal trading, 644. 

Lighting. 
General Court, response to public opinion, 

599, 622, 624, 629; removal of judges on 

address by, 974, 978,,.994. See also Com- 
pulsory arbitration; Education, pro- 
posed amendment; Natural resources; 

Necessaries of life; Police power; Sec- 
tarian appropriations; Unconstitution- 
ality of statutes. 

General Electric Company, as employer, 
1124, 1157. 

General welfare. See Education, proposed 
amendment; Natural resources; Neces- 
saries of life; Police power. 

George, David Lloyd. See Lloyd-George. 
George, Samuel W., on Johnson contested 

election, 23-24, 386-38; on anti-aid 
measure: substitute, 46, 136, 225; 

reason for discussion, 58, 59; considera- 
tion, 110-111; no demand for measure, 
113-115; politics and dangers in sec- 
tarian aid, 149-155; queries on public 
inmates in private institutions, 171, 
172.— Against previous question on 
educational measure, 266-267; on neces- 
saries-of-life measure: amendment, 633, 
656, 751; liquor, 710; favors Lomasney 
substitute, 791-792, 809; existing emer- 
“gency power, 837, 838. — Resolution on 
taking effect of enactments, 854; on 
tenure-of-judges measure: amendment, 
922, 1005; pension, 986, 1005-1006, 

1021-1022; unfitness of judges, 995. 
George A. Fuller Company, labor injunc- 

tion, 1127. 
Georgetown, Mass., academy, 186. 
Georgia, prohibition of sectarian aid, 151; 

challenge of judge, 385. 
Germany, takings for public use, 590, 607, 

612; collectivism, 667; railways, 685-686. 

See also 

INDEX. 

necessaries-of-life measure: query on 

terms of limitation, 800, 820; power to 
declare existence of emergency, 830. 

French, Samuel, on election of judges, 
878. : 

Frost, Archie N., resolution om public trad- 
ing in necessaries of life, 632. 

Fuel, extent of term, 644. See also next 
title, and Coal; Necessaries of life; Peat; 
Wood. 

Fuel yards, Massachusetts Supreme Court 
on public, 616, 643, 644, 651, 657, 663, 
665, 813, 826-831, 833-834; Maine de- 
cision on public, 659, 663-664. See also 
Necessaries of life. 

Gerry, Elbridge, and judicial power to de- 
clare acts void, 458, 463. 

Gerry, Peter G., on exceptions from Federal 
income tax, 330. 

Gifts, right of State to receive, 580. 
Glazier, Frederick P., on taking effect of 

enactments, 871. 

God, proposed amendment (No. 21) to 
eliminate reference to in Preamble, re- 
jected, 41. 

Gold, shifting value and labor trouble, 
1148-1149. - 

Golden Rule, proposed amendment (No. 
152) recognizing in the Constitution, re- 
jected, 364; as rule of justice, 364. 

Gompers, Samuel, and Danbury Hatters’ 
Case, 1072; as autocrat, 1107. 

Good, John P., on educational measure 
and exemption of institutions from local 
taxation, 249; on prevention of State 
University, 260;— and Batcheller bill, 
293. 

Goodrich, James P., on elective judiciary, 
889. 

Government ownership. 
dustry. 

Governor, power under Public Safety Act, 
(1917), 665, 704, 732, 821, 823, 837-838. 
See also Election of judicial officers; 

Necessaries of life; Tenure of judicial 
officers. 

See Public in- 

Graham, Horace F., on elective judiciary, * 
888. 

Grand jury, majority decisions, 421. See 
also Criminal law; Law of the land. 

Grandfather clause, unconstitutionality, 
494, 

Grant, Ulysses §&., 
cases, 877, 976, 983. 

Great Britain, reorganization of army 
(1906), 666; war powers, 859. 

Greenleaf, Simon, in Convention of 1853, 
14; and tenure of judges, 968. 

Greenwood, Fred P., and Batcheller bill, 
293. 

Grier, Robert C., and Legal Tender cases, 
976, 984. 

Guild, Curtis, on ipeisons 97; judicial 
appointments, 902. 

and Legal Tender 
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H. 

Haines, Benjamin F., query on anti-aid 
measure and initiative and referendum, 
170. 

Haldane, 
618. 

Hale, Nathan, report of debates of Con- 
vention of 1820, 12; on reporting de- 
bates, 13. 

Hall, Isaac F., resolution on education, 231; 
on State control over education, 349; on 
necessaries of life, 721. 

Hall, Perley, as judge, 961. 
Hallett, B. F., and anti-sectarian aid, 224. 
Hamilton, Alexander, on power of judiciary, 

465, 466, 473, 911; on appeal to people, 
481. 

Hammond, John W., on municipal trading, 
_ 644; on judgeship, 915. 
Hampshire v. Franklin, 467. 
Hannigan, John E., of committee on non- 

unanimous verdicts, 394. 
Harlan, John M., on judge-made law, 511. 
Harriman, Arthur N., on natural-resources 

measure, 609, 616; on necessaries-of-life 
measure, 654, 687-690, 713, 850; on 
resolution on police. power, 851, 854; 
query on tenure-of-judges measure, 925, 
984; on anti-injunction measure: reso- 

lution, 1040; speech, 1047-1059; motion, 
1081; against compulsory arbitration, 
1138-1141; point of order on com- 
pulsory-arbitration substitute, 1158. 

Harrington, Emerson C., on elective judi- 
ciary, 883. 

Hart, Albert B., on Jennings contested 
election, 35; query on anti-aid measure, 

123; query on exemption of institutions 
from taxation, 273; on judicial power to 
declare acts void, 495-501, 504, 870-871; 
queries on natural-resources measure, 
580, 585; on tenure of judges, 980-983; 
queries on tenure, 987, 1020; on anti- 
injunction measure, 1063, 1085-1090. 

Harvard, Mass., academy, 186. 
Harvard University, and proposed educa- 

tional amendment, 231, 232, 238, 242, 
244, 246, 247, 251, 254-255, 257, 259, 

260, 264-265, 280, 298, 300, 305; exemp- 

tion from local taxation, 249. 
Haskel, William L., stenographer at Con- 

vention, iv. 
Haskell Brothers, labor dispute, 1111. 
Hatfield, Mass., academy, 186, 
Haverhill, Mass., riot, 162. 
Havner, H. M., on elective judiciary, 

882. 
Hibbard, Charles E., report on compulsory 

arbitration, 1042. 
High cost of living, and public interest in 

natural resources, 545; and wages, 724, 
1130: See also Natural resources; Neces- 
saries of life. : 

Hill, Arthur D., question of election as 
delegate at large, 24-28, 32. 

Lord, reconstruction measure, 

Hitchcock, Loranus E., as judge, 935-936. 
Hitchman Coal & Coke Co. 2. Mitchell, 

1049, 1088. 

Hoar, Ebenezer R., on verdict in criminal 
cases, 427. 

Hoar, George F., on Legal Tender eases, 
983; on status of labor, 1045, 1068, 
1072. 

Hobbs, Clarence W., Jr., on natural-re- 
sources measure: need and _ purpose, 
544-555, 564-570; on proposed amend- 
ments, 555-557, 596-601; water-power, 

565-569, 595-596; property rights, 567- 
568; exclusion of agricultural land, 573, 
595; terms of taking, 584; previous 
question, 592; utilization, 593, 611, 
629-631; mineral land, 596; essence, 
597; broad power, 598-599; against sus- 
pending rule, 617. — On necessaries-of- 
life measure: amendment, 640, 839; 
precedents, 704-706; extent of power, 
706-709; on proposed amendments, 709— 
711, 750; vagueness of Lomasney sub- 
stitute, 804; required activity under it, 
805; taking by municipalities, 806; on 

amendments to Lomasney substitute, 
839-846. 

Holder, Nathaniel, on election of judges, 
878. 

Holmes, Justice Oliver W., on theories in 

Constitutions, 42; on police power, 483; 
on social-reform decisions, 491, 493, 
512; on Employment Agencies Case, 
526; on interchangeable mileage law, 
527; on municipal trading, 643; and 
labor injunctions, 1088; on demands of 
union labor, 1137. 

Homes for citizens, State construction, 
549-550; no action under existing con- 
stitutional grant, 706. See also Shelter. 

Hooper, Foster, on election of judges, 878. 

Hoosac Tunnel, State finances, 744. 
Horgan, Francis J., on Jennings contested 

election, 34, 35; on judicial power to 
declare acts void, 534-537; resolution 
on public trading in necessaries of life, 
632; queries on “public exigencies’, 
790; objection to readmitting police- 
power resolution, 852; against reconsid- 
eration of compulsory-arbitration meas- 
ure, 1163. 

Hospitals, public inmates in private, and 
anti-aid measure, 44, 45, 50-55, 69, 80, 
1538-155, 171-172, 176-177, 208, 212, 
214. See also Sectarian appropriations. 

Hotel Plaza, strike, 1127. 
Houses. See Homes; Shelter. 
Howard, Charles P., resolution for ap- 

pointment of district attorneys, 1031. 
Howard, Wesley O., on precedent, 479. 
Human nature, constancy, 4. 
Hurtado v. California, 371. 
Hutchings, Henry M., report on com- 

pulsory arbitration, 1042. 
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Ice. See Necessaries of life. 

Idaho, non-unanimous verdict, 395;~public 
interest in natural resources, 621. 

Illinois, labor decisions, 480, 482; opinions 
on elective judiciary, 881-882. 

Immigration and labor troubles, 1116, 
1131. 

Impeachment of judges, 994, 1020. 

Incapacity, proposed removal of judges for, 
921, 922. See also Tenure. 

Income Tax cases, 483, 490, 509-510, 903. 
Independence of judges. See Tenure. 
Indiana, prohibition of sectarian aid, 151; 

challenge of judge, 385; public interest 

in natural resources, 621, 629; opinions 
on elective judiciary, 889. 

Individualism, and modern economic con- 
ditions, 865; and economic advance of 
United States, 1119, 1122, 1128. See 
also Collectivism; Laissez faire; Natural 
resources; Necessaries of life; Oppor- 
tunity; Socialism. 

Industrial Accident Board, success, 924. 
Industrial arbitration. See Compulsory 

arbitration; Labor. 
Industrial Commission, on labor unrest, 

1055, 1104. 
Industrial democracy, future, 1057-1059. 

See also Labor. 
Industrial peace, misnomer, 1139, 1141. 

See also Labor. 
Industrial Workers of the World, and 

status of labor, 1094, 1098. 
Industry, public. See Collectivism; Natu- 

ral resources; Necessaries of life; Public 
industry; Socialism. 

Industry of Massachusetts, and technical 
schools, 70, 72, 83, 108-110, 134-135, 
195-198, 213; and _ necessaries-of-life 
measure, 759, 768, 811. See also Capital; 
Injunctions; Labor; Natural resources. 

Inferior Courts. See Tenure. 
Information and Data, Commission to 

Compile. See Commission. 
Initiative and referendum, and anti-aid 

measure, 170; and submission of anti- 
aid to people in 1917, 337-338; and 
judicial power to declare acts void, 464, 
516, 518; and majority decisions of 
courts, 506, 516, 518; unconstitutionality 
of referendum, 517; legislation by, under 
the necessaries-of-life measure, 698, 707, 
711, 717, 748, 751; exemption of judi- 
ciary, 898-899, 954, 1059. 

Injunctions and labor disputes, proposed 
amendments on, proceedings: resolution 
(No. 150) on status of labor (anti-injunc- 
tion) and right to organize, 1040; adverse 
report, 1040; views of majority of 
Joint Committee, 1040-1041; of mi- 
nority, 1041-1047; substitute, rejected, 
1047, 1074, 1105; resolution, rejected, 
1047, 1105; point of order, 1081; pre- 
vious question, 1090, 1091, 1101, 1141. 

INDEX. 

— Resolution (No. 219) .on status of 
labor and limiting injunctions, 1105; 
adverse report, 1105; rejected, 1105, 
1108. — Resolution (No. 220) to permit 
organization and concerted action, limit 
injunctions, and declare status of labor, 
1108; adverse report, 1108; compulsory 
arbitration ‘substitute, rejected, 1109, . 
1118, 1158; resolution, rejected, 1109; 
reconsideration refused, 1109. 

Debate, 1047-1165: unconstitutionality 
of anti-injunction, 1040, 1041, 1056- 
1057, 1062, 1098, 1099; status of labor, 
theories and decisions, 1041-1046, 1056— 
1057, 1060-1061, 1063-1072, 1075-1083, 
1088, 1092-1099, 1102-1104, 1106-1107, 
1151; anti-injunction as class measure, 
danger to public, 1040-1041, 1062-1063, 
1094, 1098, 1101, 1103, 1114, 1118, 1119, 
1137, 1138, 1154; anti-injunction and 
control by unionism, 1040, 1041, 1061, 
1081-1082, 1084, 1100-1101, 1104, 1105; 
denial of property right of labor as 
means to prevent injunctions, 1041, 
1082, 1092; labor objections to injunc- 
tions, abuse, 1041, 1052, 1060, 1062, 

1110-1112, 1127; compulsory arbitration 
[see this title]; Clayton Anti-trust Act as 
precedent, 1042, 1043, 1064, 1065, 1067, 
1072-1074, 1132-1135, 1138; property 
right of labor and slavery, 1044, 1053, 
1057, 1061, 1064, 1071, 1076, 1080, 1083— 
1085, 1088, 1093, 1149-1150; injunce- 
tions as bulwark of privilege, 1044, 

1089, 1109; importance, 1047, 1128; 
attitude of political parties, 1047, 1074- 

_1075; development of problem, 1047—- 
1048, 1119; labor in politics, 1048, 1059, 
1113, 1115, 1142, 1155; courts as obstacle 
to labor advancement, 1048-1052, 1058- 
1059, 1109, 1138, 1152; Federal acts 
and decisions, 1051, 1087-1088, 1098; 
guarantee of right to work, 1052, 1067, 
1092, 1093, 1095-1096; basis of opposi- 
tion to labor organization, 1052-1053; 
conditions of labor, 1053; reality of 
unrest, 1055, 1103, 1104; Fourteenth 
Amendment and injunctions, 1057; 
future industrial democracy, 1057-1059; 
legality of unionism, 1060; persistence 
of labor agitation, 1060, 1112; and con- 
ception of intangible property, 1076; 
indirectness of prohibition of injunctions, 
1082, 1092; and obligation of private 
contracts, 1084, 1085, 1088-1090, 1123; 
necessity of injunctions, 1085; con- 
scription of labor, labor and government 
ownership, 1085, 1089, 1090, 1140; pro- 
cedure in injunctions, 1086, 1088; actu- 
ality of class conflict, attitude and power 
of labor, 1086, 1090; labor and the war, 
1086, 1114-1118, 1123-1124, 1128, 1139, 
1143-1146, 1148, 1154, 1156, 1157; 

judicial opposition to injunctions, 1086— 
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1087, 1146; 
injunction cases, 1087; as to previous 
question, 1090-1091, 1141; attitude of 
organized labor on status, syndicalism, 
1094, 1098, 1101, 1103, 1112; measure 
and English Trades Disputes Act, 1101— 
1102, 1104; character of: resolutions, 
buncombe, 1107; labor as service, 1107; 
legislative recess committee (1906), 1110; 
abuses and selfishness of organized labor, 
reply, 1114-1118, 1123-1125; organized 

labor and charity, 1117, 1124-1125; 
suspicions against large employers, 1121; 

return of capital, 1121-1122; strikes as 
provoking government ownership, 1122; 
wages and high cost of living, 1130; 
responsibility for closed shop, 1130; co- 
operation as remedy, 1131; No. 220 and 
act of 1914, 1135, 1138; no non-union in- 
dependent laborers, 1138, 1140; origin 
of disturbances, price and° shifting 
standard of value, 1147-1149; measures 
to offset judicial decisions, 1152. See 
also Labor. 

Innes, Charles, H. as corruptionist, 770. 
Institutions, public inmates in private, and 

anti-aid measure, 44, 45, 50-55, 69, 80, 
153-155, 171-172, 176; religious freedom 
in public, 45; exemption from taxation as 

Jackson, Andrew, and judiciary, 989. 
James v. Robbins, 370, 373. 

Jefferson, Thomas, and Marshall, 857, 861, 
1050; and State rights, 858; as states- 
man, 864, 876, 911, 912. 

Jenkins v. Andover, 68. 
Jennings, Patrick H., contested election, 

24-38. 
Jenson v. Southern Pacific R.R., 515. 
Johnson, Charles R., resolution on non- 

unanimous verdicts, 389; on the main 
proposition, 389-390, 392, 

Johnson, Jasper N., contested election, 
23-24. ‘ 

Johnson, William, and Dartmouth College 
decision, 529-530. 

Johnson v. Cochrane Chemical Co., 1055. 
Jones, George R., on judicial power to de- 

clare acts void, 472; on compulsory 
arbitration, 1142, 1153, 1158-1159. 

Journal of the Convention, printing and 
distribution, 18. 

Judge-made law, 482, 511, 522, 526-527; 
and flexible Constitution, 773-774; 
trouble-maker, 826; unavoidable, 861; 
in Massachusetts, 972. See also Uncon- 
stitutionality of statutes. 

Judges. See Judiciary. 
Judicial Procedure, committee on, reports: 

on rules of evidence, 380; on challenge of 
judge and jury, 381; on organization 
of courts, 450; joint, on labor questions, 
1040-1047, 1105, 1108. 

ie 
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indirect aid, 312, 350. See also Educa- 
tion, proposed amendment; Sectarian 

appropriations. 
Insurance, State, 707. 
Intangible property right in labor, 1076. 

See also Property. 
Interchangeable mileage law and decision, 

527-528. 
Interstate commerce, and State trading in 

necessaries of life, 647, 662-663, 709, 

759, 832. See also next title. 
Interstate Commerce Act, and Child Labor 

Case, 1049-1050; and labor injunctions, 
1087. 

Intoxicating liquors, and public trading, 
633, 657, 696, 710. See also Prohibi- 
tion. 

“Tnvisible- government ’’, and judicial right 
to declare acts void, 508, 518. 

Iowa, challenge of judge, 385; opinion on 
elective judiciary, 882. 

Ipswich, Mass., schools, 107. 
Iredell, James, on curbing 

power, 868-869. 
Tron. See Mineral. 
Irresponsibility of judges. 

judicial officers. 
Irrigation. See Natural resources. 
Ives v. South Buffalo R.R. Co., 481, 514. 

legislative 

See Tenure of 

Judiciary, influence of judge over jury, 433; 
recall of decisions, 476-478, 480; charac- 
ter of Massachusetts, 497-498; and 
exercise of eminent domain, 550, 551, 
570; and natural-resources measure, 
582, 589, 597, 598, 611; and determina- 
tion of existence of public emergency, 
645-646, 656; and public opinion, 772, 
774; irresponsibility, 897, 898, 945; 
exception from initiative and referendum, 
898-899, 954, 1059; importance of prob- 
lem, 901; outside practice of judges, 
951, 952, 1024, 1028, 1029; lack of ad- 
ministrative responsibility, 982; and 
protection of property, 1049. See also 
Attorney-General; Challenge; Courts; 
Criminal law; District attorneys; Elec- 
tion of judicial officers; Equity; Evi- 
dence; Injunctions; Judge-made law; 

Jury; Massachusetts Supreme Judicial 
Court; Police power; Precedent; Recall; 
Tenure; Torts; Unconstitutionality of 
statutes; United States Supreme Court; 
Verdicts. 

Judiciary, committee on, reports: on public 
defender, 365; and consideration on non- 
unanimous verdict, 389, 400, 412-413, 

415; on yerdict as final determination 
in civil cases, 435; on abolition of 
capital punishment, 439; on limiting 
judicial right to declare acts void, 453, 
454, 489, 491; on election of judges, 
874, 892; and consideration of tenure 
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of judges, 911, 920, 990-991, 997, 582, 584, 597, 600, 601, 610, 631; con- 
1028. stitutional term, 610; use in necessaries- 

Jury, resolution (No. 208) on right to of-life measure, 632-638, 640, 647, 650, 
trial by, considered and rejected, 437; 664; 666, 698, 713, 717, 804. 
(No. 151) on trial by, in equity, con-'| Justice, in democracy, 5; and force, 6. 
sidered and rejected, 438. See also See also Civil rights; Judiciary. 
Challenge; Judiciary; Verdicts. Justices of. the peace, Constitution on, 

Just (or reasonable) compensation, use of 1002; and present lower courts, 1002. 
term in power to take natural resources, | Juvenile Court. See Election of judicial 
not adjudicated words, 543, 544, 579, officers; Judiciary; Tenure. 

K. 

Kansas, abolition of capital punishment, | King, Henry A., as judge, 914. 
442; opinions on elective judiciary, 882— | Kingman v. Brockton, 166. 
883. Kinney, William S., on natural-resources 

Kavanagh, Marcus, on hinderers of judicial measure: amendment, 543, 582, 612; 
reforms, 386. 

Kenefick, Thomas W., report on compul- 
sory arbitration, 1042. 

Kenny, Herbert <A., on _ educational 
measure: amendments, 232, 234, 252, 
344; influence of anti-aid on religion 
and, culture, 252-253; point of order, 
297; measure and anti-aid, 348. — On 

terms of taking, 580, 582-585; against 
limitation of power, 582, 586; taking for 
or by private bodies, 583-585; water- 
power, 623-624.—-On necessaries-of- 
life measure: query on terms of taking, 
648; specification of articles, 808; supply 
of necessaries, 808. — Query on declaring 
acts void, 870-871; on police power, 871. 

proposed change in the rules of evidence, 
380; on declaring acts void, 478-483; 
queries on it, 507, 508, 512; queries 
on necessaries-of-life measure, 647. 702, 
781; on election of judges, 906, 911-913; 
on anti-injunction measure, 1101-1102. 

Kent, James, and Dartmouth College 
decision, 530. 

Kentucky, non-unanimous verdict, 395. 
Keyes, Edward L., and sectarian appro- 

priations, 65; on election of judges, 878. 
Kilbon, John L., on anti-aid measure, 

Kneil, Arthur 8., amendment to neces- 
saries-of-life measure, 637, 789; on the 
main proposition, 795; on tenure of 

judges, 943-946. 
Knowlton, Hosea M., on legality of public 

aid to private academies, 193-194; on 
capital punishment, 444. 

Knowlton, Marcus P., on exemption of in- 
stitutions from taxation, 268, 360; om 
interchangeable mileage law, 527; on 
municipal trading, 643, 644. 

Know Nothingism, movement, 184; and 
200-203; on educational measure, 340- eighteenth amendment, 277; Lemuel 
341; on tenure-of-judges debate, 920; Shaw and, 1016; and district attorneys, 

on tenure-of-judges measure, 1001. 1032. 

L 
Labor, and judicial power to declare acts 

void, 458, 460, 467, 471, 478-483, 487, 

488, 490-493, 507, 509-512, 514-515, 
518, 525-526, 1016, 1109, 1138; work- 
men’s compensation, 481, 507, 972, 
1053-1055; status, 511, 900, 984; peace- 
ful picketing, 511-512; Employ.nent 

Agencies Case, 525-526; improvement 
in conditions, credit, 683-684, 687, 696; officers; Judiciary; Tenure. 
crises as public emergencies, 707, 721, | Lassalle, Ferdinand, and 
781; wages, necessaries of life, and 667. 
charity, 724; and _ necessaries-of-life | Lathrop, John, on interchangeable mileage 
measure, 793, 816-818, 824; organized, law, 527; on municipal trading, 527. 
and police power, 864, 866; reason for | Law of the land, proposed amendment to: 
organization, 865-866; child-labor de- broaden meaning, 370; adverse report, 
cision, 900, 903, 925, 939, 1049; and 370; rejected, 370, 374. — Debate, 370— 
tenure of judges, 925; treatment by 374: as requiring grand-jury present- 

Labor, committee on, reports on anti-in- 
junction measures, 1040, 1105, 1108; 

majority and minority views, 1040-1047. 
Labor agitators, attitude of American 

Federation of Labor, 1145. 
Laissez faire, development, and good 

government, 745. See also Individualism. 
Land Court. See Election of judicial 

collectivism, 

Massachusetts courts, 942; and elective 
judiciary, 949-951; fellow-servant rule 
of law, 972. See also Capital; Com- 
pulsory arbitration; Industry; Injunc- 
tions; Necessaries of life. 

ment in Massachusetts, 370-371; broader 
opinions, 371; purpose of amendment, 
372, 374; and labor decisions, 479-480, 
491; and police power, 479, 483. See 
also Due process of law. 

4 
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Lawrence, Mass., strike, 1139. 
Lawrence, William, prayer at opening of 

Convention, 3. 
Laws. See Statutes. 
Lawyers, and non-unanimous verdict, 394, 

396, 399, 407, 420, 422; and choice of 
judges, 874, 875, 903. 

Legal obligations. See Contracts; Obliga- 
tions. 

Legal Tender cases, and politics, 460, 877, 
976, 983. 

Leonard, Joseph J., order and speech on 
printing debates, 16-18; on non-unani- 
mous verdict, 428-429; on judicial 
power to declare acts void, 483-486; on 
necessaries-of-life measure, 778-780; on 
tenure of judges, 926-927, 1010. 

Levins, John N., and Batcheller bill, 293. 
Lewis, William D., on declaring acts void, 

481. 
Liberty, constitutional, See also 

Civil rights. ; 
Libraries, free, exception from anti-aid 

measure, 44, 45, 48, 52, 69, 140, 144— 

146. 
License, and rights, 447. 
Life, inalienable right, 447. See also 

Capital punishment; Civil rights. 
Lighting, municipal trading, 644, 769, 

775; justification of municipal plants, 
776. 

Lincoln, Abraham, on Jefferson, 864. 
Lindsey, Ben B., on non-unanimous verdict, 

396. 

447. 

Liquor. See Intoxicating liquor. ~ 
Livingston, Brockholst, and Dartmouth 

College decision, 529-530. e 
Lloyd-George, David, and coal mines, 695. 
Lobbying by judges, 904, 915-916, 1024. 
Local government. See Cities; Counties; 

Towns. 
Lodge, Henry C., on procurement of Dart- 

mouth College decision, 529-530. 
Logan, James, on Washburn and Worces- 

ter Polytechnic Institute, 88. 
Log-rolling, in appropriations for private 

institutions, 183. 
Lomasney, Martin M., on anti-aid measure: 

amendment, 48, 137, 221; public in- 
mates in private institutions, 54; con- 
sideration of measure, 55, 59; and 
existing obligations, 85-88, 127-132, 
141-143, 226; effect on charity, 110; 
public demand for measure, 115; mu- 
seums, 118; share of Catholic institu- 
tions in public aid, 176; State control 
over its local grants, 206; queries on 
Union Club conference, 273, 274; query 
on aid for sectarian schools, 276; defence 
of support, 292-298, 353-355. — On edu- 
cational measure: and anti-aid amend- 
ment, 235, 238, 246, 253, 295, 345; 
State control and system, 260, 284, 285, 
344, 352-353, 355-357; exemption of 
institutions from taxation, 270, 271; 
as promoting non-Catholic higher insti- 
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tutions, 298-301; report of special com- 
mittee, 362.— On testimony by the 
accused, 377-378; on  non-unanimous 
verdict, 421-422; on necessaries-of-life 
measure: substitute, 637, 780; query on 
check on monopolies, 755; on his sub- 
stitute, 780-782, 785-787, 790-794, 797, 
807-808; reconsideration, 812; changes 
in substitute, 816-820, 824; queries on 
determination of emergency, 828, 831; 
resolution of intention of Convention, 
850.— On tenure-of-judges measure: 
character of certain judges, 929, 935, 
936; queries on “judicial officers’, 955, 
956. — Query on district attorneys, 1035; 
on compulsory arbitration, 1146-1147, 
1161-1162. 

Long, John D., and capital punishment, 

Loring, Augustus P., on committee on 
Form and Phraselogy’s substitute for 
anti-aid measure, 143; on natural- 
resources measure: amendments, 543, 
612; inclusion of unnamed resources, 
579, 631; terms of taking, 579-580, 
600, 631; agricultural land, 580-581. — 
On necessaries-of-life measure: amend- 
ment, 638, 789, 795; queries on shelter, 

649; queries on production, 702; re- 
quired on permissive action, 848. 

Loring, Edward G., removal, 994, 1015. 
Loring, William C., on municipal trading, 

644. 

Lothrop, Samuel K., and sectarian appro- 
priations, 64, 65. i 

Louisiana, non-unanimous verdict, 395. 
Love, Joseph A., on non-unanimous ver- 

dict, 407-409. 
Lovell, Arthur T., stenographer at Con- 

vention, iv. 

Lowe, Arthur H., against submitting anti- 
aid amendment to people in 1917, 334, 
335; on  necessaries-of-life measure: 
amendments, 638, 640, 789, 795, 831; 
need of production, 701, 818; query on 
subsidies, 777. . 

Lowell, A. Lawrence, and anti-aid measure 
and educational measure, 242, 251, 254, 
255, 258, 273, 274, 280, 294, 305, 
339. 

Lowell, James A., queries on “ production” 
in necessaries-of-life measure, 700, 701, 

703; on Lomasney substitute for it, 803; 
on anti-injunction measure: views of 
majority of Joint Committee, 1040-1041; 
status of labor and purpose of measure,\ 
1059-1063, 1106; Bogni case, 1067: 

against previous question, 1091; control 
by uncontrolled organized labor, 1104—- 
1105; compulsory arbitration, 1157. 

Lowell Textile School, and anti-aid 
measure, 196, 213. 

Lowell . Boston, 839. 
Luce, Robert, on plan of published De- 

bates, lii-iv; on reporting and printing 
debates, 12-15, 20-21; rulings as chair- 
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m an of Committee of the Whole, 57,115, 
116; on natural-resources measure, 617— 
619; on _ necessaries-of-life measure: 

amendment and substitute, 639, 640, 
789, 825; on his substitute giving power 

to determine public use, 825-831.— On 
readmitting police-power resolution, 852, 

853; on election-of-judges measure, 
previous question, 904; on tenure-of- 
judges measure: debate, 917; action of 
Convention of 1853, 986-987; opinion 
of J. H. Choate, 987; moves previous 
question, 1030.— On rule on previous 
question, 979; and unemployed, 1094; 

moves previous question on anti-injunc- 
tion measure, 1152. 

Lummus, Henry T., on rules of evidence, 
380; on natural-resources measure, 617; 
queries on necessaries-of-life measure, 
698, 700. 

Lyman, Frank E., on -natural-resources 
measure: amendment, 548, 572, 573, 
579; query on agriculture, 605; on his 
amendment, 572. 

Lynch, John C., query on conduct of judges, 
929. 

Lynn, Mass., General Electric Co. strike, 

1124, 1157. 

M. 
McAllister, Frank W., on elective judiciary, 

885. 
McAnarney, John W., on anti-aid measure: 

on ‘‘denominational doctrine ’’, 104-106; 
exception of academies and _ irreligion, 

190-193, 195; illegality of public aid of 

academies, 193-195; and educational 
measure, 245, 246, 276.— On  non- 
unanimous verdict, 403-407, 416, 431- 
432; on judicial power to organize 
courts, 452; on judicial power to de- 
clare acts void, 456, 503-508; on elec- 

tion of judges, 907; on tenure-of-judges 
measure: against the measure, 934-943; 
queries on Convention of 1853, 967, 968; 

public demand, lower courts, 1009; 
removal for unfitness, 1010. 

McCall, Samuel W., calls Convention to 
order, 3; address at opening, 4-8; judi- 
cial appointments, 903, 957. 

McCarthy, Charles F., query on necessaries 
of life, 683. 

M’Culloch v. Maryland, 440. 

McKenna, Joseph, on Employment 
Agencies Case, 525. 

McKeon, Francis P., on non-unanimous 
verdicts, 425-428; resolution on jury 

trial in equity cases, 438. 
McLaud, Abner S., amendment to neces- 

saries-of-life measure, 640; on the main 
proposition, 791; on tenure-of-judges 
debate, 918. 

McLaughlin, Edward F., and Batcheller 
bill, 293. é 

MacLaurin, Richard C., on State aid to 
Massachusetts Institute of Technology, 
125. . 

MacMaster, Edward A., on proposed 

amendment of rules of evidence, 380; 
report on compulsory arbitration, 1042; 

query on arbitration, 1151. 
McReynolds, James C., on Employment 

Agencies Case, 525. 

Madison, James, vetoes on religious in- 
corporation, 225. 

Maguire, James E., on physical education, 
resolution, 231, 240; on non-unanimous 

verdict, 412-414; resolution on election 

of judges, 874; on the main proposition, 
874-892, 901-904; amendments to ten- 
ure-of-judges measure, 922-923, 1011; 
on it, 1011-1014. : 

Mahoney, John J., queries on coal prices, 
671, 758. 

Maine, abolition of capital punishment, 
442; water-power control, 624; public 
fuel yards, 659, 663; judiciary, 956, 957, 
969. 

Majority, necessary in decisions of Massa- 
chusetts Supreme Court, 523-524. See 
also Unconstitutionality of statutes; 
Verdicts. 

Malone, Dana, on exemption of institutions 
from taxation, 207. 

Mancovitz, David, amendment to natural- 
resources measure, 543, 590, 612; on 

e taking natural resources for public 
bodies only, 585, 590; query on neces- 
saries-of-life measure, 831; on tenure-of- 
judges measure: resolution, 920; new 

draft, 920-921; amendments to sub- 
stitute, 921, 996, 1011; moves new 
draft as substitute for another resolu- 
tion, 1030; reasons for limited tenure, 

918-920, 923-925, 996.— On choice of 

Attorney-General, 1032; on appointment 
of district attorneys, 1037, 1038. 

Manning High School,’ and anti-aid 
measure, 107. 

Mansfield, Frederick W., on public-safety 
act, 837; on labor cases, 1082. 

Mansfield, John J., amendment to educa- 
tional measure, 232; on anti-aid measure 
and religious strife, 336; on non-unani- 
mous verdict, 432-435. 

Manual of the Convention,. printing of 
additional copies, 21+22. 

Marion, Mass., academy, 186. \ 
Markets, State power to operate, 651, 

659, 704. See also Necessaries of life. 
Marshall, John, on nature of Constitution, 

440; Dartmouth College decision, 529, 
856; on loose construction, 779; and 
Jefferson, 857, 861, 1050; and con- 
solidation, 858. 

Martial law, and strikes, 1055. 
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Martin, William L., on elective judiciary, 
880-881. 

Maryland, sectarian appropriations, 79; 
exclusion of ministers from legislature, 

151; opinions on elective judiciary, 
883. 

Massachusetts, lack of progressiveness, 
894. 

Massachusetts Agricultural College, and 
anti-aid measure, 63, 80, 82-84, 94. 

Massachusetts Bar Association, and non- 

unanimous verdict, 394. 
Massachusetts Charitable Eye and Ear 

Infirmary, and anti-aid measure, 51, 
52, 79, 130. 

Massachusetts Electric Companies, 
monopoly, 660. 

Massachusetts Institute of Technology, 
law aiding, and anti-aid measure, 46, 47, 

72, 81-88, 94, 119-132, 134-143, 182, 
184-186, 200, 203, 204, 208, 213, 215, 
219, 221-222, 226, 228. ‘ 

Massachusetts Soldiers’ Home, exception 
from anti-aid measure, 44, 45, 47, 52, 
68-69, 80, 173, 228, 329. 

Massachusetts State Board of Agriculture, 
scandal, 183; and public interest in 
agricultural land, 556, 559, 573. 

Massachusetts State Board of Education, 
and proposed educational amendment 
for State control and system, 147-149, 

205, 242, 244, 252, 256, 258, 260, 281, 
316-318, 339, 346-347, 355, 357. 

Massachusetts Supreme Judicial Court, on 
sectarian appropriations, 67, 68, 159; 
on legality of public aid for private acad- 
emies, 147, 194; on grants for public 
purposes only, 158, 166; on exemption 
of institutions from taxation, 207, 249, 
267-269, 323; on State control over 
education, 318; on law of the land, 

370-371; on verdicts, 431-432; pro- 

posed amendment to authorize organiza- 
tion of courts by, 450-452; on power to 
declare acts void, 467, 513; on peaceful 
picketing, 511-512; and _ referendum, 

517; necessary majority in decisions, 

523-524; on interchangeable mileage law, 
527-528; on property rights and police 
power, 577; on public trading, 616, 643, 

644, 657, 659, 665, 689, 757, 772, 813; 
on judging public use and exigency, 

756, 773, 778, 782, 785, 791-792, 826— 
831, 833-836, 839, 844; resolution on 
decisions on police power, 851; excepted 
from proposed amendment on judicial 
tenure, 919, 923, 933, 942, 958, 979; 
average term of justices, 933, 993; on 
employer’s liability for accidents, 972, 
1054-1055; on status of labor and in- 
junctions, 984, 1043, 1056-1057, 1062, 
1065-1067, 1069-1070, 1075, 1077-1079, 
1082-1083, 1087; on legality of union- 
ism, 1060. See also Judiciary. 

Masters in chancery, as “judicial officers’’, 
955, 956. 

and 
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Materials, public trading in, 746. See also 
Necessaries of life. 

Mather, Cotton, as boss, 201. 
Matthews, Stanley, on law of the land, 371. 
Maxwell v. Dow, 393. 
Meat, analysis of price, 679-680. See also 

Necessaries of life. 
Mechanics Lien Act of 1915, 484-486. 
Medicines, as necessaries of life, 
monopoly in, 663, 677. 

Members of the Convention, x—xili. 
Merriam, John M., on judicial power to 

declare acts void, 464-466, 494-495; 
on necessaries-of-life measure, 835; on 
tenure of judges, 983-985; on status of 
labor, 1065, 1066. 

Merrick, Pliny, on law of the land, 371. 
Merrick v. Amherst, 68. 
Merrill, George F., on changing preamble, 

42; and anti-aid measure, 215; on 
educational measure and anti-aid amend- 
ment, 247-249; and report on law-of- 
the-land measure, 370. 

Merrimac River, power conditions, 561. 

Michelman, Joseph, resolution on educa- 
tion, 231, 254. : 

Michigan, abolition of capital punishment, 
442; opinion on elective judiciary, 883. 

Middlemen, in necessaries of life, 672, 692, 

693, 730, 732, 742; and problem of 
merchandizing, 761. See also Necessaries 

of life. 
Midnight appointments, Adams’s, 876. 
Milk, question of public trading, 699-701, 

712, 725, 760, 832. See also Necessaries 

637; 

of life. Wy 
Mill Acts, and conservation of water 

resources, status, 557, 565, 583, 589. 

See also Natural resources. 
Miller v. Fitchburg, 834. 
Miller’s River, power question, 596, 589, 

624. 
Milligan; ex parte, 856. 
Mineral resources, proposed amendment 

on publicinterest. See Natural resources. 
Minneapolis, creation of water-power at, 

629. 
Minnesota, non-unanimous verdict, 395; 

abolition of capital punishment, 442; 
opinions on elective judiciary, 884, 890. 

Minority, rights, 5. 
Minute Men, and anti-sectarian-aid move- 

ment, 160, 336. 

Mississippi, prohibition of sectarian aid, 
151; non-unanimous verdict, 390. 

Missouri, challenge of judge,’ 385; non- 
unanimous verdict, 395; opinions on 
elective judiciary, 884-885. 

Mitchell, Charles, on anti-injunction meas- 
ure, 1075-1081. 

Mitchell, John P., and private charitable 
institutions, 155. 

Monopolies, and necessaries-of-life measure, 
653, 654, 657, 666, 691-692; chartered, 
660-663; retail, 676; means of re- 

straining, 754-756, 764; private and 



1188 

public, 759, 769-771. 
Labor; Trusts. 

Montague, David T.,° on educational 
measure and anti-aid amendment, 323; 
on exemption of institutions from taxa- 

tion, 324; on _ unconstitutionality-of- 

statutes measure: exercise of power in 
Massachusetts, 454456, 492, 537; 
against recommitting, 491; queries on 
arguments against power, 510.— On 
natural-resources Measure: amendment, 
542, 553; limitation to undeveloped re- 

See also Capital; 

‘sources, 553-554.— On necessaries-of- 
life measure: amendments, 636, 638, 
789, 798; query on production, 702; 
queries on legislative power, 707, 711; 
limitation to emergencies, 747; trust in 

General Court, not in initiative, 748; 
query on transportation, 771; query on 

public trading, 785.— On tenure of 
judges, 1004-1005. 

Montana, non-unanimous verdict, 395. 
Montesquieu, Baron de, on checks and 

balances, 518. 
Moody, William H., on law of the land, 

371. 
Moriarty, James T., on Jennings con- 

tested election, 26-30, 33, 34; on anti- 

injunction measure: resolution, 1040, 
1108; defence of organization, 1123- 
1125, 1157; compulsory arbitration, 
1125-1127; abuse of injunction, 1127. 

Morrill, Charles H., on judicial power to 
declare acts void, 461-464, 472-474, 
515-517; on natural-resources measure, 

Nash, Henry S., and sectarian appropria- 
tions, 77. 

Natural resources, amendment on public 
interest in, proceedings: resolution as 
proposed, 542; as reported (No. 321), 
542; recommitted, new draft (No. 344), 
542, 552, 558; second and third readings, 
543, 558, 573; as reported by com- 
mittee on Form and Phraseology, 543, 
573-574; as passed for engrossment, 
vote, 544, 612; final consideration, sus- 
pension of rule refused, 544, 612, 615, 
617; submitted ‘to people, vote, 544, 
631; popular vote on adoption, 544, 
631; previous question, 572, 592, 593, 
607, 626.— Amendments: to strike 
agricultural resources, rejected, 542, 543, 
572, 573; to limit takings to public 
bodies, rejected, 542, 543, 552, 590; to 
limit takings to undeveloped resources, 
542, 552; to limit taking of agricultural 
resources to undeveloped ones, rejected, 
542, 548, 553, 560, 561, 564, 573; to in- 
clude all natural resources, adopted, 542, 
543, 555, 579, 612; to exclude water re- 

sources, 542, 557; to strike out right of 
utilization and control, rejected, 543, 544, 

. 

INDEX. 

590-591; 
686, 756. 

Morrison, Frank, and Danbury Hatters’ 
Case, 1072. 

Morse, Robert M., on testimony by the 
accused, 375. 

Morton, James M., amendment to anti-aid 
measure, 47, 136, 221; query on measure, 

124; on educational measure and excep- 
tion of institutions from taxation, 360- 
361; report of special committee on the 
measure, 362; on non-unanimous verdict, 
414-415; queries on declaring acts void, 
523, 524; on interchangeable mileage 
law, 527; on property rights and police 
power, 577; on elimination of judicial 
jurisdiction over natural-resources meas- 
ure, 598; on municipal trading, 643, 
644; on necessaries-of-life measure, 646; 

on tenure of judges, 990-993, 996; on 
Massachusetts Supreme Court and status 
of labor, 1079. 

Morton, Marcus, and capital punishment, 
444, 

Moynihan, James J., on tenure of judges, 
1002. 

Mullen, James J., Jr., contested election, 
28, 30. 

Municipal corporations, Convention of 
1820 and laws on, 15. See also Cities; 
Towns. 

Municipal Court. See Election of judicial 
officers; Judiciary; Tenure. ; 

Museums, private, and anti-aid measure, 
46, 117-119. 

on necessaries-of-life measure, 

578, 612,616,617; on terms of taking, 543, 
579, 592, 612; to eliminate judicial juris- 
diction by striking out ‘‘proper’’, rejected, 
544, 582, 612; to make utilization stand- 
ard of payment for water resources, 
rejected, 544, 601, 612; substitute, re- 
jected, 544, 615. 

Debate, 544-631: need and purpose of 
measure, 544-545; private control as 
tax, 545-547, 562-563; taking of de- 
veloped and undeveloped agricultural 

land, 548-553, 556, 559-562, 564, 568, 
572-573, 581, 595, 601, 605-606, 621, 
627; judicial or legislative exercise of 
eminent domain, exclusion of judiciary, 

550, 551, 570, 582, 589, 597, 598, 611; 
limitation to undeveloped resources, 
552-556, 586, 614-615; taking for use 
by public or private bodies, 552, 556, 
576-578, 581, 583-585, 590, 592, 595, 
597, 601-605, 607-617, 620-625, 630- 
631; inclusion of other and all natural 
resources, 555, 579, 596, 602, 606, 611, 
621, 631; conservative use of eminent 
domain, 556, 565, 569; status, condi- 
tions, and needs of water-power de- 
velopment, 557, 559-562, 565-569, 582, 
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586-589, 595-596, 603, 619, 621, 623- 
625, 629, 630; scope and essence of 
measure, 558, 597, 609; and vested and 
civil rights, 563, 564, 567-568, 577, 578, 
606-607, 628, 630; need and danger in 
broad powers, socialistic tendencies, 569- 
578, 581, 586, 598-599; and progress, 
571; as war and peace measure, 571, 
575, 580; terms of taking, 579, 582-586, 
590-591, 597, 600-602, 610, 611, 631; 
paramountcy of public interest, 591, 
625; mineral, 596; debate on suspending 

rule, 615-617; as preventative of radical 
action, 618-619, 626-627, 631; in other 
States, 621, 629, 630; as reversion, 627. 

Necessaries of life, amendment for public 
interest in, proceedings: presenters of 

resolutions, 632; resolution as reported 
(No. 318), 632; committee substitutes 
for No. 318, 635-636, 718; as ordered to 
a second reading (No. 358), 635-636, 
752; Lomasney substitute for No. 358 
in terms of general requirement in 
times of emergency, adopted, vote, 637; 
committee substitutes (Anderson, Clapp) 
for No. 358, 637, 638, 694, 784; Lo- 
masney substitute as reported by com- 
mittee on Form and Phrasedlogy (No. 
363) and adopted, vote, 639, 815, 820, 
847; committee (Hobbs) revertive sub- 
stitute for 363, rejected, vote, 640-641; 
as submitted to the people, 641, 848, 
849; popular vote on adoption, 641, 
849; attempt to reconsider, 811, 815; 
previous question, 835, 837, 844; reso- 
lution on intention of the Convention 
withdrawn, 848, 850. — Amendments: 
to limit power of taking to times of 
emergency and to specified articles, 
632-638, 655, 656, 694; to permit and 
regulate action by Governor, 632-636, 
694; to eliminate buying power of 
municipalities, 632, 634, 635, 638; to 
limit distribution power to times of 
emergency, 632-634; verbal, 633, 636, 
639, 656; to prohibit public trading in 
liquor, 633; on terms of taking, 633, 
639, 640, 666; to permit general public 
undertakings, 633; to add ‘‘shelter’’, 
634, 636, 637, 694; to require uniform 
method of accounting, 634, 636; to add 
to and alter distribution power, 635, 
636, 638, 640, 746; to limit to “public 
exigencies’, 636, 782; to place em- 
ployees in classified civil service, 637, 
766; to enlarge list of specified neces- 
saries, and permit sale outside of State, 
637; to permit payment of consequential 
damages, 638, 789; to provide for 
determination of existence of public 
exigency, 638-640; Luce substitute for 
power to determine what is a public 
use, 639, 640, 789, 825; to control and 
regulate distribution of necessaries during 
emergencies, 639; to limit measure and 
substitute permission for requirement, 

639; to remove restriction to times of 
exigency, 640; to alter specification of 
emergencies, 640; to add public fostering 
of industry, 640.— Debate, 641-850: 
importance and public interest, 641, 
676, 690-691, 694, 695, 704, 733; power 
of State to take, terms of taking, 641, 

642, 646-648, 650, 664, 666, 698, 713, 
717, 751-753, 765, 783, 799, 804, 808, 

821; power and discretion to General 
Court, trust to its conservatism, 641- 
642, 653, 662, 687, 691-696, 706, 727, 
747, 765, 771, 777, 779, 818, 834; limi- 
tation to necessaries in general or to 
specified articles, 642, 652-654, 657, 
664, 677, 689, 698, 706, 710, 717, 719, 721, 

739, 749, 750, 767-768, 795-796, 803, 808, 
810, 814, 815, 817, 818, 821; power to 
sell the takings, 642; power to harvest and 
make ice, 642; power to permit munici- 
pal trading, danger and restriction, 
main. controversy, as permanent power, 

642-644, 675-676, 711, 747, 789, 792, 

800, 821, 844, 847; necessity of con- 

stitutional provision, 643, 644, 651, 665; 
profit and loss in transactions, 644, 645, 
647, 711, 718; general and localized 
exercise of power, 645; general power or 
limited to emergencies, terms of limi- 
tation, power to determine emergency, 
645-646, 652, 655-656, 690, 707-710, 
714-715, 718, 721, 722, 725-728, 739, 
747, 752-756, 766, 778, 781-783, 785, 

787-788, 790-791, 794-798, 800-803, 
806-807, 812-814, 816, 819-822, 824- 

825, 830, 838, 840, 844, 846, 848-850; 
power and interstate commerce, 647, 
662-663, 709, 759, 832; shelter, 649, 
739, 766, 781, 784; distribution powers, 
taking and creation of plants, terms, 
651, 698-699, 703, 704, 719-721, 734, 
762-765, 784, 785, 840, 841, 844-847; 
as to production, 651, 658, 698-702, 
704, 708-709, 717, 730-731, 734, 740, 

746, 802, 811, 818-819, 831, 840; action 
of the committee, 652; and public and 
private monopoly, 653, 654, 657, 660- 
663, 666, 676, 691-692, 754-756, 759, 
764, 769-771; ever-present emergency, 
654, 679, 688, 723; and local subsidies, 
654; public competition and private 
rights, consequential damages, 654-655, 
657, 664, 668, 679, 689, 703, 704, 715, 
723, 758-764, 766, 768, 769, 795, 836; 

character of public industry, 655, 668, 
685-687, 708, 719, 726-727, 734, 742, 
744-745, 748, 769-770, 792; precedents, 
657-660, 663-665, 704-706, 732, 741, 
760; and need and future of systematic 
collectivism, 666-667, 688, 734-738, 
769; inadequacy of committee’s measure, 
667-668; public advantages in pur- 
chasing, 668, 673, 708; relief in Federal 
action, 669; actuality of socialism, 
669-670; prices, analysis, 670-683, 689, 
728-730, 742-743, 758, 761; middlemen, 
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672, 674, 692, 693, 732, 742-743, 761; 
retail combinations, 676, 689; improved 
condition of labor, 683-684, 687; dis- 
tribution of wealth, 684, 687, 691; and 
charity, 689, 724, 793; intoxicating 
liquors, 696, 710; evolution of col- 
lectivism from trusts, 697; provision for 

legislation by initiative, 698, 707, 711, 
717, 748, 751; changes by first redraft, 

698; public reserve stock, 707, 708; 
and Massachusetts’s peculiar position, 
707, 750, 759, 768, 811; advantages of 
local plants, 712; periodic. reconsidera- 
tion of emergency, 713-714, 750; effect 
of public trading on small producers, 

715-716, 723-725; explanation of com- 
mittee’s second redraft, 716-718; action 
by Governor and Council, 716-717, 
740, 765, 810, 846; measure without 

effect on prices, 719-720, 733, 734, 760, 

815; distribution functions as implied 
power, 721-722; competition in public 
purchasing, 740, 741; sale to inhabitants 
of other States, 740, 766; uniform ac- 
counting, 742, 751, 756, 784, 811; as 
experiment, 742, 750, 775; laissez faire 

and good government, 745; public 
trading in materials of necessaries, 746; 
restoration of property after passing of 

emergency, 755; measure and existing 

powers, 757, 772-777, 813, 821, 823, 
825, 836-839; vagueness of terms of 

committee’s measure, fruitful of legal 

controversy, 766, 767; and burden on 
real estate, 766, 780, 794; employees in 

classified civil service, 766, 784, 799, 
810, 845; avoidance of State’s basic 
industries, 768; public trading as 
change in theory of government, 771- 
772, 774-777; power to determine what 

is a public use, Luce substitute, 772, 
773, 778, 796, 825-831, 833-856, 841 

843; subsidies to producers, 777; Lomas- 
ney substitute, 780-782, 791-794; state- 
ment of principles only, 781, 792, 830; 
limiting terms as only admonitory, 783, 
790, 800, 802, 806, 814; taking by 
municipalities, 786, 804-806; time for 
consideration of Lomasney substitute, 

787-789; and submission to people in 
1917, 788, 836; committee’s further 
(Clapp) redraft, 789, 810, 814-815; 
order of voting on substitutes, 791, 799, 
808; labor and Lomasney substitute, 
793, 816-818, 824; protection of private 
rights in Lomasney substitute, 793; 
committee’s study v. inspiration of 
Lomasney substitute, 794, 795, 798, 

799, 801, 807, 809, 811, 815, 822, 845; 

O. 
Obligations, existing legal and moral, and 

. anti-aid measure, 47, 119, 136-143, 184— 
185, 197-198, 203, 208, 213, 219, 221— 
222, 226. See also Contracts. 

INDEX. 

vagueness of Lomasney substitute, 797, 
799, 804, 809-810, 812, 814, 839; emer- 

gency and foresight, ‘800-801; required 
on permissive action, 805, 815-816, 
841, 847-848; changes in Lomasney 
substitute, 816-820, 824; change in 
point of view of Convention, 822-824; 

as political sop, 832; proposed amend- 
ments to Lomasney substitute, 839- 

846; proposed resolution on emergent 
intention only, 848-850; effect of 
legislative action on municipalities, 849. 

Negroes, suffrage in South, 494. 
Nelson, Samuel, and Legal Tender cases, 

976. 

Nevada, prohibition of sectarian aid, 151; 
non-unanimous verdict, 390, 395. 

New Bedford, Mass., strike, 1139. 

New Hampshire, prohibition of sectarian 
aid, 151. 

New Jersey, challenge of judge, 
character of judiciary, 959, 1010. 

New York, sectarian appropriations, 77, 
153-154, 166; challenge of judge, 385; 
courts and labor, 458, 481, 482, 514— 
515; opinions on elective judiciary, 891— 
892, 908, 959, 971, 990. 

New York Bar Association, on capital 
punishment, 443. 

New York City, public aid of private in- 
stitutions, 52, 154, 155; as example, 
894. * 

New York City Bar Association, on 
appointive judiciary, 908. 

New York Constitutional Convention, 
printing of debates, 20; and capital 
punishment, 442; work of J. H. Choate 
(1894), 987-988. 

New York Times, on will of the people, 481. 

Newbury, Mass., schools, 107. 
Newburyport, Mass., schools, 107. 
Newton, H. Huestis, query on anti-aid 

measure, 55; query on natural-resources 

measure, 600; query on necessaries-of- 

life measure, 717. 
Non-partizan election of judges, proposed 

for Massachusetts, 874, 901; results in 
other States, 882-888, 892, 975. 

North Carolina, non-unanimous verdict, 
390; early case involving constitution- 
ality of act, 868. 

North Dakota, non-unanimous verdict, 390; 
abolition of capital punishment, 442; 
public trading, 658. 

Norwich ». County Commissioners, 467. 
Norwood, Mass., municipal lighting plant, 

175. 

Nuns, memorial to, 329; 
anti-aid measure, 329-330. 

385; 

services and 

\ 

O’Connell, John P., on injunctions, 1155- 
1157. 

O’Connell, Joseph F., on Jennings con- 
tested election, 32, 33; on anti-aid 
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measure and religious teaching, 261— 
263; query on report of special com- 
mittee on education, 363; on non-unani- 
mous verdict, 429-430; amendment to 
natural-resources measure, 542; on in- 

clusion of all natural resources, 555; 

on necessaries-of-life measure: amend- 
ment, 640, 835;- query on labor con- 
ditions, 684; successful public under- 

taking, 748; power to determine public 
emergency, 844; query on resolution of 
intention, 849.— On _ tenure-of-judges 
measure: and the debate, 904, 905, 917, 
961, 979, 980, 997-998, 1021, 1031; 
amendments, 921, 923, 1011, 1021, 1027; 
query on character of courts, 942; history 
and conditions of present tenure, 961-980, 
997-1001; query on New York judiciary, 
990; queries on power of removal, 1018, 
1019; removal for unfitness, 1022- 
1026. — On district attorneys, 1038. 

O'Connor, John D., resolution on public 
trading in necessaries of life, 632. 

Panama Canal, construction as public 
work, 685. 

Pardons, and abolition of capital punish- 
ment, 444. 

Parker, Herbert, on anti-aid measure: 
favoring it, 56; exemption of institu- 
tions from taxation, 216-218; attitude 
of Catholics, 334. — On judicial power 
to declare acts void, 474-477; on neces- 
saries-of-life measure: queries on terms 
of taking, 650; terms of limitation, 796— 
798. 

Parker, Isaac, on judicial duty to declare 
acts void, 467. 

Parker, Joel, in Convention of 1853, 14; 
and sectarian appropriations, 66. 

Parkman, Henry, on Eye and Ear Infirmary 
and anti-aid measure, 79, 130. 

Parochial schools, and anti-aid measure, 
91-92, 99, 102, 192. 

Parsons, Theophilus, report of debates in 
Ratification Convention, 12. 

Pattangall, William R., on judiciary of 
Maine, 969. 

Peat, utilization, 586, 602, 606. 
Pelletier, Joseph C., on anti-aid measure: 

consideration, 60-61; queries on private 
colleges, 83, 84; defence of measure, 95— 
98; principle of no exceptions, 187-189. 
— On educational measure: and anti-aid, 
206, 239, 241, 251; query on reference’ 

to Harvard, 259; State control and 
system, 283, 346-347; objectionable 
new matter, 309; exemption of institu- 
tions from taxation, 331; and care for 
patriotic sufferers, 334-335. — On non- 
unanimous verdict, 392. 

Pennsylvania, sectarian appropriations, 
"77, 79, 166-168; opinions on elective 

judiciary, 886-888, 958. 

Pp; 
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Ohio, testimony by the accused, 376; non- 
unanimous verdict, 396; and capital 
punishment, 442; opinions on elective 
judiciary, 886. 

Oil. See Mineral. 
Oklahoma, public trading, 659. P 
Opening ceremonies of Convention, 3-9. 
Opportunity, in United States, 1080, 

1123. See also Individualism. 
Order under justice, as duty of State, 

5. 
Oregon, challenge of judge, 385; abolition 

of capital punishment, 442. 
O'Reilly, John B., on Pilgrims, 943; on 

the people, 1001. 

Organized labor. See Injunctions; Labor. 
Otis, James, on declaring acts void, 504, 

617. 
Outside practice of judges, 951, 952, 1024, 

1028, 1029. 

Owen, Walter S., on elective judiciary, 
889-890. 

Pensions for removed judges, 921, 922, 
947, 954, 969, 980, 986, 994, 995, 1003- 
1006, 1021-1022, 1027; general act for 
retirement of judges on, 986. 

People, and final decision as to constitu- 
tionality, 462, 465, 466, 476, 477, 516- 
517; , judicial irresponsibility to, 897, 
898, 945. See also Civil rights; Democ- 
racy; Initiative; Public opinion. 

People v. Lochner, 458, 482. 
People v. Schweinler Press, 514. 
People v. Williams, 514. 
Perkins Institute for the Blind, and anti- 

aid measure, 51, 52. 
Phillips Andover Academy, exemption 

from local taxation, 249. 
Physical education, proposed encourage-. 

ment, 240, 242, 255, 258. 

Pickering, Octavius, report of debates of 
Convention of 1820, 12. 

Picketing, labor, rights, 511-512. 

Pillsbury, Albert E., suggestion on anti-aid 
measure, 136; on carrying out existing 
obligations, 139, 140; on educational 
measure and anti-aid, 235, 249; on 
judicial power to organize courts, 450- 
452; on judicial power to declare acts 
void, growth of tendency, 469, 528, 
988; on interchangeable mileage decision, 
528; on natural-resources measure: 
amendments, 542, 544, 552, 616; taking 
of developed agricultural land, 548, 
550, 552; utilization and control, 611, 
615, 616; State socialism, 612.— On 
necessaries-of-life measure: amendments, 
632, 634, 635, 639, 718, 721, 738, 815; 
emergent or permanent power, 718-722; 

changes in Lomasney substitute, 815; 
and Adams, 835, 860; against previous 
question, 836.— Objection to read- 
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mitting police-power resolution, 851; 
on judiciary and police power, 860-864; 
on appointment of district attorneys, 
1032; on anti-injunction measure: views 
of majority of Joint Committee, 1040— 
1041; report on compulsory arbitration, 
1042; Clayton Act, 1067; status of 
labor, 1071, 1081-1085; compulsory 
arbitration, 1118, 1146; against recon- 
sideration, 1160. 

Plymouth Colony, communism, 744. 

Poles, Americanization, 71, 115, 116. 
Police power, and due process of law, 

479, 483; defined, 479; and public use 
of natural resources, 565, 576-577, 583; 
and public taking of necessaries of life, 
650, 799, 804; and legislative power to 
declare what is a public use, 841-843; 
origin and constitutional statement, 843; 
resolution on application of judicial 
decisions, debate on restoration of 
resolution to calendar, 851-854; resolu- 
tion to empower General Court to 
determine scope, 854; rejected, 854, 872; 
debate, 854-871: as offset to judicial 
power to declare acts void, 854-856; 

politics in judicial decisions involving, 

856-858, 861; necessity of centralized 
power, 858-860; as inherent power, 

862; resolution and judicial construction 
of constitutional restraints, 862-864, 
866-867, 871; and labor conditions, 
864-866. — Importance and right to 
interpret, 1049; and Federal govern- 
ment, 1049-1050. See also Injunctions; 
Natural resources; Necessaries of life; 

Unconstitutionality of statutes. 
Politics, in sectarian appropriations, 149- 

150, 162-163, 167, 183, 184; in non- 

unanimous verdicts, 428-429; in judicial 
decisions, 460, 483, 490, 509-510, 529- 
530, 856-858, 861, 877, 976, 983; as 
policy, 864; in appointment and election 
of judges, 874-877, 896, 901-904, 908- 

909, 937-939, 941, 949-951, 953, 973; 
as operative function of government, 
895; proper attitude of judge, 991; 
labor in, 1048, 1059, 1113, 1115, 1142, 

1155. 

Pollock v. Marine Insurance Co., 855. 
Ponds, conservation of public interest, 

545. ‘ 
Pope, Herbert, on judicial duty to declare 

acts void, 495. - 
Populist Party, and collectivism, 697. 
Portland Bank ». Apthorp, 467. 
Porto Rico, challenge of judge, 385. 

Portugal, separation of Church and State, 
75. 

Post Office, wages, 1122. 
Pound, Roscoe, on testimony by the ac- 

cused, 375; on non-unanimous verdict, 
419. 

Powers, Samuel L., report on reporting 
debates, 10; on anti-aid measure: 
amendment, 48, 221; queries on existing 

INDEX. 

obligations, 125, 126; on State control 
over its local educational grants, 147- 
149, 205-206.— On educational meas- 
ure: resolution and amendments, 231, 
233, 234, 288, 289, 347; on State control, 
282-286, 347, 355, 358. — And petition 
on Golden Rule, 364; on natural-re- 
sources measure, 627; on necessaries-of- 
life measure: collectivism, 669-670; 
coal and wood prices, 670-675, 728-730; 
restriction of municipal trading, 675-676; 
local production as remedy, 730-731. — 

On tenure of judges, 956-959; on com- 
pulsory arbitration, 1120-1123. 

Powers. See Separation. 
Prayer at opening of Convention, 3. 
Preamble of Constitution, resolution to 

change, considered and rejected, 41-43. 
Precedent, legal, and social reforms, 460, 

471, 479-481, 830, 835, 945, 1102. See 

also Judiciary; Unconstitutionality of 
statutes. , 

Prescott, James, impeached, 994. 
President of the Convention. See Bates, 

John L. ; 

President of the United States, war powers, 
859. 

Previous question, debate after motion for, 
979. 

Prices, in public trading, 644, 645, 647, 
719-720, 733, 734, 760, 815; analysis of 
coal prices, 670-674, 689, 728-730, 742- 
743, 758, 761; table of food prices 
(1904-17), 678; analysis of meat prices, 
679-680; of bread prices, 681; of street- 
ear fare, 682; shifting standard and 
labor trouble, 1148-1149. 

Primary elections, opposition, 894. 
Printing of debates. See Proceedings. 
Private appropriations. See Sectarian 

appropriations. 
Private institutions. See Sectarian appro- 

priations. 
Privilege. See Class. 
Probate Court, lack of administrative 

responsibility, 982. See also Election of 
judicial officers; Judiciary; Tenure. 

Proceedings and debates of the Convention, 
plan of published debates, iii-iv; orders 

and debate on reporting and printing, 
10-21: order as adopted, 10, 18; as 

needless expense, appropriation and cost, 
10-13, 15-16, 19; precedent and reasons, 
12-15, 20-21, 272; special method of 
printing suggested, 16-18; scope of 
printed debates, 18; distribution, 18; 
delayed and partial printing suggested, 
19. 

Proctor, Thomas W., of committee on non- 
unanimous verdict, 394. 

Production, use of term in necessaries-of- 
life measure, 632, 638, 640, 651, 658, 
698-702, 704, 708-709, 717, 730-731, 
734, 740, 746, 802, 811, 818-819, 831, 
840. See also Natural resources; Neces- 
saries of _life. 
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Profit and loss, in public trading, 644, 645, 
647, 711, 718. 

Profiteering, as reason for strikes, 1118, 
1124, 1130, 1139. See also Capital; 
Necessaries of life. 

Prohibition, basis of national, 1050; as war 
measure, 1129. See also Intoxicating 
liquor. 

Promotion of judges, 933, 951. 
Property, labor as, 541, 900, 984 (see also 

Injunctions); rights and police power, 
577; judicial protection, 1049; Four- 
teenth Amendment and rights, 1057. 
See also Civil rights; Eminent domain; 
Natural resources; Necessaries of life; 
Police power; Socialism. 

Proportional taxation, and exemption of 
institutions, 249, 270; proposed elimi- 
nation, 270. 

Protestantism, ideal, 201-202. 
Provision for the Convention, act, vii-ix; 

popular vote, ix. 
Pryor, Roger A., on campaign assessments, 

981. 

Public Affairs, committee on, reports: on 
natural-resources measure, 542, 543, 558; 

and consideration of necessaries-of-life 
measure, 632, 635-638, 652, 716, 749, 
794, 798, 799, 801, 811, 821, 823, 845, | 
846. 

Public defender, proposed amendment for, 
resolution and adverse report, 365; 
rejected, 365, 369; debate, 365-369: 
legislative or constitutional matter, 365, 
367-369; discrimination against poor, 
365; presumption of guilt, 366; attitude 
of district attorney, 366, 368. 

Public exigency, right to determine exist- 
ence, 778, 782, 785, 826-831, 833-836, 

Q. 
Qualifications for judges, proposed, 874, 

921, 923, 926, 932, 956; mental, for 
judges, 940. See also Tenure. 

Quincy, Josiah, ruling as chairman, 412; 
on natural-resources measure, 602-603; 
against suspension of rule for it, 616; 

R. 

Radicalism, progressive Measures as pre- 
ventative, 618-619, 626, 631; labor, 
1094, 1098, 1145. 

Railroads, interchangeable mileage law and 
decision, 527-528; American, and public- 
operated European, 685-686; strikes and 
food supply, 707, 721, 750; constructed 
by Cincinnati, 748; governmental opera- 
tion, 1036. } 

Ratification Convention, report of debates, 
12, ‘ 

Raymond, Robert F., as judge, 914. 
Real estate, burden of proposed neces- 

saries-of-life measure, 766, 780, 794. 
See also Property. 
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844; meaning and use in necessaries-of- 
life amendment, 782-783, 787-788, 790- 
791, 795-798, 800, 801, 803, 806, 812- 

$14, 816, 819-820, 824-825, 838, 846. 
See also Necessaries of life. 

Public industry, strikes as promoting, 1122; 
attitude of labor, 1140. See also Col- 
lectivism; Natural resources; Necessaries 

* of life; Socialism. 
Public interest. See Natural resources; 

Necessaries of life; Public use. 
Public libraries. See Libraries. 
Public opinion, as safeguard of constitu- 

tional rights, 569, 586, 598; response of 
General Court to, 599, 622, 624, 629; 
judicial response to, 772, 774. See also 
Civil rights; People. 

Public safety, Massachusetts war-time act, 
665, 704, 732, 821, 823, 837-838. 

Public service corporations, as root of 
evil, 1013. See also Corporations; 
Torts. 

Public trading. See Necessaries of life. j 
Public use, paramountcy, 591; power to 

determine, 639, 640, 772, 773, 778, 782, 
844; proposed amendment giving to 
General Court power to determine what 
is, 796, 825-831, 833-836, 841-843. See 

also Natural resources; Necessaries of 
life. 

Publicity, in democratic government, 6. 
Purchase or otherwise, public takings by, 

as adjudicated words, 597, 600; ‘not 
constitutional term, 600, 610; meaning, 
646-648. See also Eminent domain; 
Natural resources (terms of taking); 
Necessaries of life (terms of taking). 

Putnam Free School, and anti-aid measure, 
107. 

on necessaries-of-life measure: amend- 
ments, 634, 636, 751, 764, 798; on his 
amendments, trust to General Court, 
765; queries on Luce substitute, 831, 842. 

Quincey, Mass., public support of private 
hospital, 175, 177; parochial school, 192. 

Reasonable compensation. See Just. 
Recall of judicial decisions, danger and 

demand, 476-478, 480. 

Reéligibility of judges, proposed amend- 
ments on, 911, 920, 921; and probability 
of reappointment, 927, 930, 933-935, 
941, 946-947, 951, 958, 969, 990, 1000, — 
1003. See also Tenure. 

Referendum. See Initiative. 
Reidy, Michael J., on educational measure, 

285. 
Relief. See Charity; Sectarian appro- 

priations. 
Religion, modern attitude, 96-97, 103, 112. 

See also Christianity; Church and 
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State; Established church; God; Re- 
ligious liberty; Roman Catholic Church; 
Sectarian appropriations. 

Religious liberty, right, 6; proposed 
amendment to insure, 44, 46, 48, 90; 
adopted, 49; in public institutions, 45; 
development in Massachusetts, 75-77, 
102-103; and sectarian appropriations, 
161, 225, 302. See also Church and 
State; Civil rights; Established church; 
Sectarian appropriations. 

Removal of judges. See Tenure. 
Representative government, necessity in 

democracy, 6. See also Initiative and 
referendum. 

Reproduction-cost theory, 522. 

Republican Party, and labor, 1047, 1075. 
Republicanism. See Democracy. 

Reserved rights, proposed amendment on, 
rejected, 872. 

Reservoirs, State construction of storage, 
559, 582. See also Natural resources. 

Retirement of judges, in Maine, 969; and 
pension in Massachusetts, 986. See also 
Pensions; Tenure. 

Rhode Island, and religious liberty, 75; 
abolition of capital punishment, 442, 443. 

Richardson, James P., amendment to anti- 

aid measure, 46, 141; query on carrying 
out existing obligations, 129; amend- 
ment to natural-resources measure, 543, 

592, 612; query on water-power, 624; 
on necessaries-of-life measure: amend- 
ments, 636, 766, 798; restriction to 
specified articles, 766-768; supports 
Clapp substitute, 798. — Moves previous 

question on tenure-of-judges measure, 
1020; query on labor and obligation of 

contracts, 1090; point of order in anti- 
injunction debate, 1129. 

Sabbatical year for teachers, 
242. 

St. Anthony Falls, water-power, 629. 
St. Paul Railroad ». Minnesota, 854, 863. 
Salary, question of judicial, 904, 915-916, 

920, 921, 931, 947, 951, 1017. See also 
Tenure. - 

San Francisco Bar Association, on *non- 
unanimous verdict, 395. 

Sanger, William H., edits Debates, iv. 
Sarah Knisley v. Pratt, 514. 
Sawyer, Roland D., on anti-aid measure: 

public inmates in private institutions, 
54, 153, 181-185; existing obligations, 
222. — On educational measure and anti- 
aid, 324; on testimony-by-the-accused 
measure, 379; on _ natural-resources 
measure, 572-573; moves previous ques- 

tion on necessaries-of-life measure, 835, 
836; on power to deal with times of 
emergency, 837; on readmitting police- 
power resolution, 852, 853; on com- 

proposed, 
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Richie v. People, 480. 
Richie ». Wayman, 480. 
Rights. See Civil rights. 
Ripley, William Z., and New Bedford 

strike, 1139. 

Ritchie, Albert C., on elective judiciary, 
883. 

Robbins, Edward J., on anti-injunction 
measure, 1103-1104. 

Roberts, Earl, and reorganization of 
British army, 667. 

Roman Catholic Church, movements 
against, 77, 184; fame, 101, 112; amount 
of State aid to institutions, 176, 181; 
anti-sectarian measure aimed against, 
181; ideal, 201-202. See also Sectarian 
appropriations. 

Root, Elihu, on printing Constitutional 
Convention debates, 20; in Convention 
of 1894, 988. 

Rosenthal, James M., on judicial power 
to declare acts void, 467. 

Ross, Samuel, dissent from 
Joint Committee on 
measure, 1040; views 
1041-1042. 

Rugg, Arthur P., on nature of Constitution, 
446; on constitutional freedom, 447; 
and Workmen’s Compensation Act, 
507, 508; on status of labor, 984. 

Rules and Procedure, committee on, report 
on reporting debates, 10; proposed 
order to, on method of printing debates, 
debated and rejected, 16-18; report on 
printing, 18; on additional copies of 
Manual, 21; rule on debate after motion 
for previous question, 979. ‘ 

Russia, and democracy, 7; and church 
and State, 75. 

Rye, Thomas C., on elective judiciary, 891. 

report of 
anti-injunction 
of minority, 

pulsory arbitration, 1152; 
consideration of it, 1159. 

School gardens, results, 549. 
Schools, Convention of 1853 and State 

aid of private common, 63-67, 77. See 
also Academies; Education; Parochial; 
Sectarian appropriations. 

“Sectarian’’, avoidance of use of term, 65, 
78, 97, 187-188, 293. 

Sectarian appropriations, amendment to 
prevent public aid to sectarian and other 
private institutions, proceedings: as re- 

ported by committee, 44; Anderson’s 
minority report, substitute and amend- 
ment, withdrawn, 44-45; committee’s 
redraft, 45; substitute by committee on 
Form and Phraseology, rejected, 48; 

reported by Committee of the Whole, 
.119; as passed to be engrossed, vote, 49, 
226; submitted to popular vote, 49; 
popular vote on adoption, 230; amend- 
ments to proposed educational meas- 

against re- 
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ure recognizing, 232-234, 266, 279, 288. 
— Amendments: to continue certain 
scholarships, rejected, 46, 81, 104;. to 
except private non-sectarian schools, 
rejected, 46, 47, 106, 116; to restrict to 
common schools, rejected, 46, 111, 117; 
to except museums, rejected, 46, 117, 

119; to except private non-sectarian 
institutions and eliminate other excep- 
tions, rejected, 46, 48; to except non- 
sectarian academies, rejected, 46, 135, 
141, 146; to except hospital and chari- 
table institutions, rejected and with- 
drawn, 47, 173; to carry out certain 
obligations, withdrawn and rejected, 47, 
119, 137, 141, 204; to carry out legal 
obligations, adopted, 47, 136; to carry 
out obligations, withdrawn, 47, 137, 141; 
perfecting, adopted, 48; to restrict ex- 
ception of open libraries, adopted, 48, 
140; to give State control over its local 
grants, withdrawn, 48, 149; to specify 
date of operation, adopted, 49. 

Debate, 50-230: opening of debate, 
49; consideration, 50, 53, 55-62, 110- 
111; public inmates in private institu- 
tions, 50-55, 69, 153-155, 171-172, 

- 176-177; origin and history of agitation, 

public interest, dangers in private ap- 
propriations, 62-63, 74-78, 149-151, 
153-155, 157-163, 165-171, 182-184, 
200; limited action of Convention of 
1853, 63-67; purpose of measure, 67, 79, 
218; common schools, adjudication of 
earlier amendment, 68; general pro- 
hibition, allowed exceptions, 52, 68-69, 
79-84, 94, 140, 144-146, 173, 228, 329; 
separation of anti-sectarian and anti-aid 
provisions, 70-72, 152, 203, 223, 227-230; 
exception of private charitable institu- 
tions, 70-71, 73, 79, 110, 173-178, 208, 
212, 214; exception of non-sectarian 
schools and academies, 70-72, 81, 106— 
108, 146-147, 158, 171, 178-181, 186-— 
188, 190-195, 204, 210, 214, 218-219; 
explanation of new draft, 72-73; una- 

nimity of committee, 72-74; as com- 
promise, justness of it, 79, 99-100, 113, 
155-158, 163, 170, 184, 189, 219-220, 
227, 302, 322, 331-333, 335; and exist-_ 
ing State aid to certain technology in- 
stitutions, contracts and _ obligations, 
81-88, 94, 119-132, 134-143, 184-186, 

197-198, 200, 203, 208, 213, 215, 219, 

221-222, 226; danger and irritation in 
measure, no public demand, 89, 94-95, 
101-104, 114, 181-182, 207-212; and 
religious freedom, 90, 161, 225, 302; 
prohibition of aid to religious societies, 
90; parochial schools, 91-92, 99, 102, 
192; exception of higher institutions, 
93-94, 97-98, 111-113; and religion, 
96-97, 261-263; character and work of 
committee, 98, 156, 184, 198-199, 215, 
216, 221; meaning of ‘‘denominational 
doctrine,” 104-106; exception of mu- 
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seums, 117-119; State aid of private 
institutions defended, 133-134; and 
technical schools, 134-135, 195-198, 213; 

substitute by committee on Form and 
Phraseology and eighteenth amendment, 
143-145, 223-225; State control over 
its local grants, 147-149, 205-206 (see 
also Education, proposed amendment 
on); measures in other States, 151; 
sectarian appropriations and _ politics, 
162-163, 167, 182-184; and initiative 

and referendum, 170, 337-338;  per- 
fecting amendments, 172, 173; time of 
going into operation, 173; and proper 
relation of church and State, 200-203; 
and exemption of institutions from 
taxation, 206-207, 212, 213, 216-218, 
220, 248, 266-275, 278, 350, 356; and 

public purchases from private institu- 
tions, 212; attitude of committee on 
proposed amendments, 220-226; and 
agricultural organizations, . 228, 236- 
237; effect of proposed educational 
measure on, 234-241, 243-252, 265, 267, 
276-279, 281-283, 286-296, 303-313, 
315, 321, 323-326, 339, 342-345, 351- 
352, 356-357; influence on culture, 252- 
253; conference at Union Club on, 
273-274, 294, 295; defence of Catholic 
support, 292-298, 301-303, 318-319, 

328, 331, 334, 354-355; question of 
submission to people in 1917, 325-338, 
348, 359; as preventing recognition of 
patriotic services, 329-330, 334-335; 
popular ignorance on anti-aid, 333-334; 
early submission as preventing religious 

strife, 335-336; defeat at polls pre- 
dicted, 348-349; amount of State aid, 

350. See also Education, amendment 
on. 

Separation of powers, and judicial power 
to declare acts void, 473, 474, 487, 495, 
515. 

Shanahan, William J., query on declaring 
acts void, 530; on _necessaries-of-life 
measure, 848. 

Shaw, Lemuel, on law of the land, 370, 
373; fellow-servant rule, 972; as justice, 
1015; on labor-unions, 1060. 

Shaw, Michael F., on Johnson contested 
election, 23; on public or private use of 
natural resources, 593, 603. 

Shays’s Rebellion, and the courts, 774, 966, 
1001. 

Shea, John M., on educational measure, 
309; on exemption of institutions from 
taxation, 311; on non-unanimous ver- 

dict, 398-399; query on declaring acts 
void, 473; on coal prices, 673; on tenure 
of judges, 996-997; query on appoint- 
ment of district attorneys, 1035. 

Shea, John T., resolution on public trading 
in necessaries of life, 632; dissent from 
report of Joint Committee on anti-in- 
junction, 1040; views of minority, 1041- 
1042. 
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Sheldon, Henry N., as justice, 1015; on 
status of labor, 1078. 

Shelter, public temporary provision, 634, 
636, 637, 639; in necessaries-of-life 
measure, 649, 739, 766, 781, 784. See 
also Homes for citizens; Necessaries of 
life. 

Sherman, Edgar J., as justice, 1015. 
Sherman Anti-trust Act, and status of 

labor, 1045, 1052, 1071, 1072, 1087; 

Debs and Standard Oil cases, 1052; 
history, 1133; and labor combinations, 
1133. 

Sherry v. Perkins, 1087. ; 
Shipping, State power to operate, 652. 
Shoe Machinery Trust, case, 903. 
Shoemaker v, United States, 791. 
Short ballot, and appointment of district 

attorneys, 1034; and board of com- 
pulsory arbitration, 1146, 1161-1162, 
1165. See also Elections. 

Shuman, Abraham, tribute to, 1123. 
Skerrett, Mark N., dissent from report of 

Joint Committee on anti-injunction 
measure, 1040; views of minority, 
1041-1042. 

Slaughter-houses, State power to operate, 
651, 701; advantage of public, 712. 
See also Necessaries of life. 

Slavery, and property right of labor, 
1044, 1053, 1057, 1061, 1064, 1071, 
1072, 1076, 1080, 1083-1085, 1088, 

1092, 1150. 
Smith, Fitz H., and Batcheller bill, 293. 

Smith, Lyndon A., on elective judiciary, 
884, 

Social compact, in preamble of Massa- 
chusetts Constitution, proposal to elimi- 
nate, rejected, 41-43. 

Socialism, utopia, 568; actuality, 669-670; 
future industrial democracy, 1057. See 
also Collectivism; Natural resources; 
Necessaries of life; Public industry; 
State socialism, 

South Carolina, dispensary laws, 
public markets, 659. 

South Dakota, non-unanimous verdict, 390, 
395; abolition of capital punishment, 
442; public trading, 657. 

Springfield, Mass., museum and anti-aid 
measure, 117-119; use of public water- 
power, 566. 

Springfield Spinning Co. v. Riley, 1087. 
Staake, William H., on elective judiciary, 

888. 
Standard Oil Case, 482, 510, 511, 1052. 
Stansbury, Eli, on elective judiciary, 

889. 
State boards and commissions, increase, 

745. See also Executive; and by name 
under ‘‘Commission’’ and ‘‘ Massachu- 
setts’’ titles. 

State rights, Jefferson and doctrine, 858; 
and Federal judiciary, 912. Fy 

State socialism, and protection of the 
whole, 1036, 1038, See also Collectiy- 

657; 
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ism; Natural resources; Necessaries of 
life; Socialism, 

State University, demand and need for, 83, 
148, 304; and proposed educational 
amendment, 260. 

State v. Board of State Canvassers, 890. 
Status of labor, 511, 900, 984. See also 

Injunctions. 
Statutes, resolution on time of taking 

effect, rejected, 854, 872. See also 
Unconstitutionality. 

Stenographic report of proceedings and 
debates, debate: and order on, 10-16. 

Stoeber, Charles, and anti-aid measure, 
215; resolution denying judicial right 
to declare acts void, 453. 

Stoneman, David, on anti-aid measure, 
204; amendment on educational meas- 
ure, 233, 288; on non-unanimous verdict, 

396-398, 
Storey, Moorfield, on testimony by the 

accused, 375. 
Story, Joseph, in Convention of 1820, 14; 

and Dartmouth College decision, 529- 
530. 

Strikes, -as provoking government owner- 
ship, 1122. See also Compulsory arbi- 
tration; Injunctions; Labor. 

Strong, William, appointment and Legal 
Tender cases, 976, 984. 

Subsidies, local, and necessaries-of-life 
measure, 654; to producers of necessaries 
of life, 777. 

Suffrage, grandfather clause, 494. 
Sullivan, Edmund G., on non-unanimous 

verdict, 400; on judicial power to declare 
acts void, 466-467; against recommit- 
ting the measure, 489; on election of 
judges, 892, 910. i 

Sullivan, Joseph M., contested election, 
28. 

Sullivan, Michael A., on anti-aid measure 
and existing obligations, 140; queries on 
public inmates in private institutions, 
154; on non-unanimous verdicts, 427; 
query on judicial power to declare acts 
void, 486; on necessaries-of-life measure: 
query on State socialism, 753; public 
exigency and right to determine it, 827, 
833-834. 

Sullivan, William H., on anti-aid measure: 
consideration, 60; defence of measure, 
98-101; work of committee, 212-215; 
defence of support, 318-319. — On edu- 
cational measure: exemption of insti- 
tutions from taxation, 272; as permitting 
aid to higher institutions, 319-321, — 
On law-of-the-land measure, 372-374; 
on judges of lower courts, 386; resolu- 
tion on public trading in necessaries of 
life, 632; on tenure-of-judges measure, 
911; substitute, 911, 913; on results of 
good behavior tenure, 913-917; support 
of removal by Governor, 1022-1023. 

Superior Court, character of Massachusetts, 
934, 959; origin, 960; average term of 



INDEX. 1197 

judges, 993. See also Election of judicial 
officers; Judiciary;' Tenure. ; 

Supply of commodities, duty to maintain, 
under necessaries-of-life amendment, 808. 

Supreme Court. See Massachusetts 
Supreme Judicial Court; United States 
Supreme Court. 

Swamp land, legislative plan for improve- 
ment, 572. See also Natural resources. 

Swig, Louis, on anti-aid measure and 

Ts 
Taft, William H., on testimony by the ac- 

cused, 376; and labor injunctions, 1063, 
1087, 1098. 

Talbot v. Hudson, 785, 791, 792, 827. 
Tariff, as class legislation, 1135. 
Tatman, Charles T., on necessaries-of-life 

measure: amendment, 638; terms of 
limitation, 806, 807. 

Taxation, effect of anti-aid amendment on 
exemption of institutions, 206-207, 212, 
213, 216-218, 220; proposed amend- 
ment (as substitute for educational 
meastire) to continue exemption of in- 
stitutions, rejected, 232-234, 279, 288; 
arguments on need and advisability of 
amendment, 248, 266-275, 278, 298, 
304, 311-312, 317, 323, 324, 331, 337, 
340, 356, 359-362; State, and State 
control over schools, 242, 244, 251, 256, 
258; exemption of colleges from local, 
249; proposed elimination of ‘‘pro- 
portional’’, 270; exemption as indirect 
aid of institutions, 312, 350. 

Technical training in Massachusetts, and 
anti-aid measure, 70, 72, 83, 100, 108— 
110, 134-135, 195-198, 213. 

Tenement-House Case, 458, 482. 
Tennessee, opinion on elective judiciary, 

891. 
Tenure of judicial officers, proposed 

amendments regulating, proceedings: 
resolution for six-year term, rejected, 
874; resolution for appointive specified 
term, reéligibility, and removal on 
legislative address, 911; adverse report, 
No. 345 as substitute, rejected, vote, 
911, 912; resolution, rejected, 911, 920. 
— Resolution for various specified terms, 
reéligibility, and age limit, 920; adverse 
report, 920; new draft (No. 345) for 
various specified terms for Superior and 
lower courts, reéligibility, salary, age 
limit, and qualifications, 920; substi- 
tute for age limit only, rejected, 921, 
948, 993; substitute giving Governor 
power to remove for age or other inca- 
pacity, and pension, adopted, vote, 921, 
948, 954, 993; as ordered to a second 
reading (No. 380), 921, 993; amend- 
ments: for fixed term for lower courts, 
rejected, vote, 921, 996, 1011; for 
removal for unfitness, rejected, vote, 

existing obligations, 136, 138-139; atti- 
tude on measure, 215; on educational 
measure and anti-aid, 308, 331-333; 
and report on law-of-the-land measure, 
370; resolution on challenge of judge 
and jury, 381; on the main proposition, 
381-886, 388; on tenure of judges, 925— 
926; amendment to tenure measure, 995. 

Syndiecalism, and status of labor, 1094, 
1098, 1101. 

921-923, 1011, 1021, 1027; for general 
fixed term, rejected, vote, 922, 998, 
1011; for hearing on removal, adopted, 
922; rewording, adopted, 922, 994, 
1011; for altering pension provision, 
adopted, vote, 922, 1011; as reported by 
committee on Form and Phraseology 
and read the third time (No. 413), 922, 
1011; amendment for removal for 
incompetence, rejected, vote, 922, 1011, 
1027; for election of judges, rejected, 
922, 1011, 1028; final adoption of 
measure, 923, 1028; popular vote on 
ratifying, 923, 1028; previous questions, 
979, 980, 1007, 1020, 1030. — Another 
resolution for limited term and reéligi- 
bility, 1028; adverse report, 1028; sub- 
stitute. for lower courts only, rejected, 
vote, 1028, 1029; resolution rejected, 
1028, 1029. — Resolution for fixed terms 

as established by law, 1029-1030; 
adverse report, 1030; No. 345 as sub- 
stitute, rejected, vote, 1030, 1031; 
resolution rejected, 1030, 1031. 

Debate, 911-1031: consideration by 
committee, 911, 920, 990-991, 997, 
1028; independence, aloofness and im- 
partiality, 912, 914-917, 919, 928, 931, 
937-938, 941, 948, 959, 993, 1008, 1014— 
1015; criticism of certain judges, 913, 
919, 926, 935-936, 943, 953, 959, 972, 
978; basis of appointments, 913-914; 
lobbying by judges, 915-916, 1024; 
salary question, 915-916, 920, 931, 947, 
951, 1017; limited tenure in line with 
democratic progress, 916, 923, 924, 971, 
977; illustrations of need of limited 
tenure, 918-919, 927, 928, 930, 944, 953, 
960, 978; exception of Supreme Court, 
919, 923, 933, 958, 979; discrimination 

by judges, 919, 928-930, 938, 973, 978; 
limited term and ability of appointees, 
920, 939, 940, 946, 947, 990, 993, 1002; 
qualifications, 923, 926, 932, 945; atti- 
tude of bar, 924, 962, 980, 1000, 1006; 
and labor questions, 925; life tenure and 
arrogance on bench, 925, 944, 992, 
1016, 1025; limited term as judicial 
protection, 925; chances of reappoint-: 
ment of worthy judge, 926, 927, 930, 
933, 941, 946, 958, 969, 990, 1000, 1003; 
influence of established conditions, 926, 
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956; abolition of court as means to 
oust judge, 927, 944, 953, 960, 961; and 
weak judges, 931, 934-935, 939; action 
of Convention of 1853, 931, 966-969, 
998; inexperience of appointees, 932, 
957; promotion, 933, 951; as applied 
to Superior Court, its character, 934, 
959; influence of desire for reappoint- 
ment, 934-935, 938, 941, 947-948, 990; 

and politics, 937-939, 941, 951, 974-976, 

983; and declaring acts void, 939, 
960; proper mental qualifications, 940; 

standing of Massachusetts judiciary, 
942-943, 953, 958-959, 972, 981, 989, 
990, 992, 1005, 1007; need of age or 
incapacity limit; 944, 946, 948, 949; 
irresponsibility to people, 945, 963; 
pensions, 947, 954, 969, 980, 986, 994, 
995, 1003-1006, 1021-1022, 1027; objec-' 
tion to fixed age limit, 948; responsi- 
bility of Governor, 948, 949, 981; re- 
stricted removal by Governor and Coun- 
cil as solution, 949, 955, 961, 995, 1022- 
1023, 1026; outside practice of judges, 
951, 952, 1024, 1028, 1029; criticism 
of lower courts, limited term there, 
951-952, 996-997, 1001-1002, 1005, 
1009, 1010, 1016-1018, 1024, 1028- 

1029; question of popular demand for 
the measure, 954, 959, 962, 981, 987, 
999-1001, 1008, 1009; meaning of 

“judicial officers’’, 955, 980; systems, 
956; in Maine and New Jersey, 956- 
958, 969, 1010; origin of good behavior 
tenure, Convention of 1780, 963-966; 
in Convention of 1820, 966; Massa- 
chusetts system not followed elsewhere, 
969-972, 976, 998; removal on legisla- 
tive address, 994, 974, 978; opinion of 
J. H. Choate, 987-988; limited term 
and carefulness of appointment, 990, 
1000; few hangers-on, 992; average 
term of judges, 992-993; impeachment, 
994, 1020; removal for unfitness, 995, 
997, 1004, 1006, 1008-1010, 1012, 1023; 

notice and hearing on removal, 995, 
1004; and tenure of clerks, 1000; lower 
courts as outgrowth of justices of the 
peace, who had limited term, 1002; 
limited term and prestige as lawyer, 
1005; benefit of pressure, 1007; ob- 
jections to power of removal, 1015, 
1017-1020, 1026, 1027; attitude of 
judges -on measure, 1021. See also 
District attorneys; Election of judicial 
officers; Judiciary. 

Unanimity. See Unconstitutionality of 
statutes; Verdicts. 

Unconstitutionality of statutes, proposed 
amendment to limit power of judiciary 
to declare, proceedings: resolution (No. 
47) to limit, power to Supreme Court and 
one dissenting opinion, 453; adverse 

U. 
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Term and appointment of judges, and 
power to declare acts void, 532, 540. 
See also Tenure. 

Testimony by the accused, proposed 
amendment on legal effect of failure, 
374-375; adverse report, 375; rejected, 

375, 380; debate, 375-380: anomaly in 
present conditions, 375-376, 379; ad- 
vantages of amendment to accused, 376; 
amendment as removing protection, 
377-380; State and Federal laws on, 379. 

Texas, and non-unanimous verdict, 399. 
Textile schools, and anti-aid amendment, 

70, 72, 100, 108-110. 
Thayer, James B., on failure of accused to 

testify, 375. 
Thayer, John R., Washburn contest, 86. 
Theller, Ralph L., resolution and speech on 

changing the preamble, 41-42; on neces- 
saries-of-life measure: query on term 
‘“‘fuel’’, 644; query on operative power, 
651; emergent public trading, 800. — 
Query on status of labor, 1069. 

Thompson, Edward, on retail combinations 
in necessaries of life, 676. 

Tides, power from, 579. 
Tilton v. Beecher, 390. 
Tobacco Trust Case, 510, 511. 
Tocqueville, Alexis de, on 

428-429. 

Tort cases, and non-unanimous verdicts, 
390, 398, 406, 408-409, 411, 413, 418, 
423, 424, 426-428. 

Towns, public lighting plants, 664; emer- 
gency appropriations, 705. See also 
Academies; Necessaries of life. 

Trade. See Industry; Interstate com- 
merce; Necessaries of life. 

Trades Disputes Act, 1101. 
Train, Arthur, on testimony by the ac- 

cused, 376. 
Transportation, State power to operate, 

651. See also Railroads. 

jury trial, 

Trusts, collectivism as evolution from, 
697. See also Corporations; Clayton 
Act; Monopolies; Sherman Anti-trust 
Act. 

Turner v. Nye, 577. 
Twining v. New Jersey, 371, 376. 
Twomey, John C., on public defender, 

365-369; on non-unanimous verdict, 
. 422-424; resolution for verdict as final 
determination in civil cases, 435; on the 
measure, 435-436; resolution on right of 
trial by jury in all cases at law, 437; on 
the measure, 437. 

report, 453; amendment to require two- 
thirds vote of Supreme Court, rejected, 
vote, 498, 519, 541; resolution, rejected, 
vote, 453, 541.— Resolution (No. 97) 
to prohibit, rejected, 453, 541. — Reso- 
lution (No. 212). to require unanimity 
in Supreme Court, rejected, 435, 541; 
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motions to recommit, withdrawn, 478, 
486, 517. 

Debate, 454-541: and unanimity of 
juries, 454, 456, 459, 478, 483; popular 
unrest and demand for measure, 454, 
477, 500, 508, 520, 530, 531, 861, 867; 
extent of exercise of power, 455, 471, 
481, 492, 528, 532, 533; extent of unanim- 
ity of decisions, 456, 492, 537; limiting 
measure as giving power to minority, 
456, 457, 461; power and social-reform 

legislation, precedent v. new conditions, 
458, 460, 467, 471, 478-483, 487, 488, 
490-493, 507, 509-512, 514-515, 518, 
525-526, 1048-1052, 1138; safeguarding 
of public interest in case involving con- 

stitutionality, 458, 460, 466; origin and 
constitutional right of power, inherence 
in written Constitution, 458-459, 461- 
468, 472-474, 489, 490, 494-495, 498- 
505, 515-516, 861, 867-869, 989; and 
power in people, 462, 465, 466, 476, 477, 
516-517; power and obligation of con- 
tracts, 463; power and initiative and 
referendum, 464, 516, 518; presumption 
of constitutionality, 467, 491, 513, 528; 
measure and oath of judges, 469; power 
in lower courts, 469-472, 475-477, 524, 
532, 533; need of review of legislation, 
472, 484-486, 500-501, 508, and separa- 
tion of powers, 473, 487, 495, 515; long 
usage and right of power, 474, 488; 
amendment as stifling recognized power, 
475, 476; amendment and ‘recall of 
decisions, 476-478, 480; reform or 
prohibition, 477-478, 481, 517, 519, 
532; and judge-made law, 482, 511, 
522, 526-527; illustrations of need of 
reform, 484-486, 503-504, 521;  in- 

fluences on exercise of power, 489, 494, 
511-512, 529-530; growing abuse of 
power, 489-491, 528; reform and con- 
ditions in Massachusetts courts, 490, 
492, 497-498, 510, 512, 513, 519, 526- 
529, 532-537; judicial response to 
public opinion, 491; 513-515, 525; 

power and protection of civil rights, 
493, 505, 533; development of power 
under Federal Constitution, 496; first 
uses of power, 496, 505; peculiar con- 

ditions under Massachusetts Constitu- 
tion, 496-497; not a vested right, 499; 
justice of majority decisions, 506-507; 
power and invisible government, 508, 
512; common sense and need of power, 
520-521, 533; and reproduction-cost 
theory, 522; amendment and majority 
decisions not involving constitutionality, 
523, 537-540; effect of two-thirds 
majority, analogy .to veto, 523-524, 
531-534; majority in State decisions 
involving United States Constitution, 
523-525, 534; and term of judges, 532, 
540, 939; reasons for requiring una- 
nimity, 540; police power as offset to 

power, 855, 863, 866-867; decisions as 

Ursuline 

Utilization, and conservation. 
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arbitration, 1162, 1163. 
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1010, 1012, 1023. 
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Fourteenth Amendment; Unconstitu- 
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Court. 
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ex parte Milligan, 856; Dred Scott Case 
and polities, 857, 861; and declaring 
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1072, 1134; and compulsory arbitration, 
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Utah, non-unanimous verdict, 390, 395; 
publie interest in natural resources, 629. 

See also 
Natural resources. 
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permit non-unanimous, in civil cases, 
proceedings: resolution (No. 49), 388; 
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438. 

Debate, 398-435: constitutional ques- 
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acts void, 531. 
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on declaring acts void, 501-503, 867-— 
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readmitting police-power resolution, 853; 
on anti-injunction measure: queries on 
Child Labor Case and police power, 
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value and market, 1095; on scope of 
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ter Polytechnic Institute, 88; on edu- 
cational measure and anti-aid, 286-287, 
305-306, 342-343; on declaring acts 
void, 512-515, 531; on necessaries-of-life 
measure: query on wood@prices, 675; 
advance in cost. of living, 676-679; 
cost and selling price, 679-683; im- 
proved conditions of labor, 683-684; 
collectivism, 684-687. 
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novations, 535. 

Washington, non-unanimous verdict, 395; 



INDEX. 

abolition of capital punishment, 442; 
Employment Agencies Case, 525. 
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life measure, 742-746. 
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Webster, Daniel, in Convention of 1820, 

14; on declaring acts void, 501-502; 
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measure, 626-627; on anti-injunction 
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Williams, Fred H., on printing additional 
copies of Manual, 21-22; on abolition of 
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ment to necessaries-of-life measure, 633, 

751; amendment to _ tenure-of-judges 
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Wolcott, Roger, judicial appointments, 902. 
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Wood, William H., on election of judges, 
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Fuel; Necessaries of life. 
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